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EXECUTIVE SUMMARY 

While reflecting the existing commitments imposed on the Council regarding  
systematic evaluation of expected impacts to its own proposed amendments 
to the Commission’s initiatives, the purpose of the report is to present 
an overview of the most typical problems linked to the fact of why the 
use of impact assessment (“IA”) in the Council fails to contribute to 
the evidence-based decision-making process, and, after having 
analyzed the main problems, furthermore to propose possible measures 
and improvements within the Council. 

Based on the introductory part on the role and significance of the 
impact assessment process in the decision-making process in the EU (see 
Part I), the existing problems and constraints are enumerated in the 
report according to the three major areas of problems – (1) political, 
(2) structural/institutional and (3) methodological (see Part II).  

Regarding these problems, the uncertainty about the definition 
under which conditions the Council may or should automatically 
proceed to carry on an additional IA on possibly proposed amendments 
during its deliberations and absence of available means and uncertainty 
about attribution of the responsibility to carry out this additional IA 
process in the Council were identified as the main tasks to be dealt 
with by the subgroup (WG 2). In addition, the missing institutional 
support in the Council Secretariat for carrying out the IA process was 
identified as being among other reasons which may impede systematic 
use of IA in the Council.  

As the presented constraints of an institutional and especially 
a political nature in the Council are mostly beyond the scope of the 
mandate of the High Level Group of National Experts (as the advisory 
group to the Commission, hereinafter referred to as “HLG”), the report 
further focuses on a list of possible, mainly procedural, 
improvements (see Part III). Moreover, recommendations for acting 
Presidencies concerning the way in which impact assessment could be 
discussed and presented in the preparatory bodies of the Council are finally 
included in the Part IV. 

With regard to methodological issues, the summary of the main proposed 
measures from the Parts III and IV in the report is as follows:  

•  Council should always make a distinction in its internal 
procedures between a request for complementing the original 
IA reports by the Commission and carrying out additional 
impact assessments to the amendments as proposed by the 
Council for a specific Commission proposal. Only in the latter case 
does the responsibility remain with the Council, in accordance with the 
Inter-Institutional Agreement on Better Lawmaking. 
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•  For the introductory presentations of a new Commission ini-
tiative the Presidencies are encouraged to prepare a working 
document on the quality of the IA, to be presented and 
discussed by the delegations in the working bodies of the 
Council and on which Member States should provide their own 
comments and opinions. The outcomes of the deliberations about 
the quality of an IA should be included by the Presidency in the 
report from the Working Party (“WP”) to the Coreper and 
eventually serve as the formal request for further guidance provided 
by the Coreper on IA issues.  

•  If serious omissions (further specified in the text) are identified in 
the Commission’s IA report, the Presidency with regard to the 
Member States’ opinions should invite the Commission on behalf 
of the Council to update and amend its original IA report on the 
basis of a defined written statement clearly specifying the nature and 
content of these omissions.  

•  Regarding the process of elaborating an additional IA for 
proposed amendments, the Presidency has the deciding role in 
proposing to carry out such a process, its decision remains 
however dependent on the level of support for a concrete proposal 
within the WP for one or more amendments, since this support may 
differ from case to case, or even from one amendment to another. 

•  For that reason, the HLG recommends the following procedural steps: 
The Presidency may decide, whenever the chair of the WP deems it 
necessary, to summarize, after some rounds of deliberations, 
the list of proposed amendments by the delegations. This list is 
to be submitted for the opinion of the delegations in the WP 
responsible, to identify which of them should undergo a further IA 
possibly accompanied by a prior opinion of the Commission on the 
substance of proposed amendments. If consensus is difficult to obtain, 
the WP chairperson may initiate an indicative vote in the WP (on the 
basis of a simple majority vote), or refer the case directly to the 
Coreper for further guidance.  

•  Any additional IA on amendments prepared by the Council 
should not replicate the text and the whole structure of the IA 
report of the Commission, but only clearly state and identify the 
principles (qualitative description) or data (where available by 
quantitative description) in which the amendment differs in its 
supposed impacts from its original version as described in the IA 
of the Commission. 

•  The role of the Commission remains crucial in the preparation 
of high quality and comprehensiveness in IA reports and in 
offering advice or sharing particular methodologies and 
sources of data with the Council, used in preparation of any 
accompanying justification and evidence for proposed initiatives as 
described in original IA reports. 
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INTRODUCTION:  
THE MISSION AND TASKS OF WORKING GROUP 2 

1. The possibility of establishing a Working Group on the topic of 
substantive amendments and the updating of impact assessments 
(hereinafter “WG 2” in the text) as part of the follow-up to the 2010 
Commission’s Communication on Smart Regulation was initially discussed 
by the Group of High Level National Experts in the meeting on the 19th 
November 2010. The Group endorsed the establishment of four working 
groups1

2. Based on this decision, the sub-group

 in its meeting on 7th February 2011.  
2

3. The report contains the results of discussions held at several meetings 
of the sub-group in Brussels and the proposals which were developed in 
writing in reaction to the questions and issues identified, as discussed in 
the meetings. The final report was presented in the meeting on 22  March 
2012. 

 was charged with the task of 
studying the possible ways of implementing the process of assessment of 
substantive amendments and the feasibility of the process of how to 
update impact assessments (hereinafter “IA” ) at the end of the EU 
legislative process.  

 Composition of WG 2 

4. The composition of WG 2 was based on the personnel capacity of the 
members of the HLG and their preferences. Since its first meeting WG 2 
has met most often in the following composition: 

• Zsofia Czoma (HU) 
• Roger Bengtsson, Elisabeth Kristensson (SE) 
• Sune Knudsen (DK) 
• Artur Kopijkowski-Gożuch, Janusz Księżopołski (PL) 
• Liisa Lundelin-Nuortio (only at the 2nd meeting) (FI)  
• Colin Menton (only in the 1st meeting) (IE) 
• Aleš Pecka (rapporteur) (CZ) 
• Oriel Petry (1st meeting only, then becoming the rapporteur of WG3; 

then  Sarah Mitchell) (UK) 
• Kirsten Scholl (DE) 
• Massimo Angelino (as an EC observer).  

                                                            

1 The three other WGs were set up to cover the following issues: WG 1 on assessment of social impacts; WG 3 
on evaluation of existing legislation and WG 4 on consultation policy. 
2 A sub-group may be set up to examine specific questions under terms of reference established by the group, 
see the Mandate of the High-Level Group of National Regulatory Experts (2006/210/EC), Art. 4, para 2.   
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I.  THE ROLE OF IMPACT ASSESSMENT IN THE EU LEGISLATIVE           
PROCESS 

5. The impact assessment (hereinafter referred to as “IA”) is a tool to 
present the entire reasoning supported by empirical information and 
evidence of policy proposals. It is supposed to be an integral part of the 
EU policy process and in the design of policy proposals by providing 
information and assisting policy makers in making decisions. The core of 
IA is to provide for an evidence-based approach which permits the 
assessment of the potential effects of policy decisions in advance and by 
enhancing the access of, as well as the contribution and involvement of, 
stakeholders in the decision-making process. It should be recalled that IA, 
on the contrary, is not a substitute for policy decision-making.  

6. In order to provide concrete evidence for decision makers, the IA 
should also map out the potential consequences of a decision across its 
social, economic and environmental dimensions (i.e. through the 
integrated approach applied already by the Commission in its IA system) 
and, where possible, its potential short and long-term costs and benefits, 
including regulatory and budgetary implications. The IA should provide 
knowledge, where data are available, on the estimated impacts and 
regulatory costs of adopted legislative acts.  

7. From this point of view, the IA is also an indispensable element 
contributing to the transparency of the legislative process at EU level (i.e. 
it facilitates public scrutiny) as it might be regarded also as 
a democratizing tool engaging stakeholders in the regulatory process and 
at the same time providing for the accountability of legislators by 
requiring legislators to justify their policy choices and decisions.  

8. In line with the right of initiative based in the Treaty providing the 
Commission alone with the power to initiate and draft legislation, it is          
a responsibility for the Commission to define and take a view of the           
broad ‘Community’ interest. It is therefore the Commission’s primary 
responsibility also to conduct an IA on its proposals. This guarantees that 
the development of an IA is not separated from the process of 
development of a policy proposal to which the IA is linked. In general, any 
Commission’s IA report on a concrete proposal should describe and 
explain the intervention logic of the Commission in order to demonstrate 
how intended outcomes and results can be achieved with the proposed 
delivery mechanism in a concrete proposal. 

9. Regarding the role of the Commission’s IA reports and based on their 
evaluation in practice, they are mostly produced as an overview of 
background data and information to provide evidence which the 
Commission considered prior to deciding on how or whether at all to 
proceed with its final proposal. They are mainly used by the Commission 
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to gather and analyze evidence that is used to improve its proposed 
initiatives and chosen policy options. Based on this logic, the reports serve 
as a support to the internal Commission decision-making process and the 
choice of preferred option adopted in the final Commission proposal.  

10. However, the use of IA should not be limited only to the ex-ante phase 
when the concrete policy proposal is designed, but it should also 
represent the basis for further deliberations throughout the legislative 
process and considerations of impacts of possible amendments. Last but 
not least, their contribution can be found useful also for ex-post 
evaluation in order to compare the actual functioning and results of EU 
regulation as compared to the previous prediction as expected in the 
original IA. Here the importance of updating an IA throughout the 
decision-making process appears to be a key element for the life-cycle of 
policy initiatives and their thorough consideration throughout the whole 
legislative process.  

11. This is mainly important with regard to the Community policies which 
set tangible targets as guiding principles for their implementation. An 
updated IA is also useful to monitor progress and carry on ex-post 
evaluations in those agendas where tangible targets were introduced, e.g. 
administrative burden reductions, or the overall European goals in the 
Europe 2020 Strategy. A Commission IA should provide relevant 
provisions for ex-post evaluation to be carried out in cooperation with 
Member States. 

12. The update of an IA at the end of the legislative process can be also 
regarded as one of the supporting tools for the Member States when 
implementing EU legislation in order to minimize adoption of additional 
and unjustified obligations to the original EU legislation at national level 
(gold-plating3

13. The subject of updating the IA of adopted proposals at the end of the 
legislative process in the European Union represents a horizontal topic sui 
generis as it concerns not only the use of the impact assessment in the 
Council, but it must inevitably reflect the inter-institutional context of the 
decision-making process at EU-level with the involvement of the European 
Parliament (hereinafter “EP”). Moreover, the process is influenced by the 

) and therefore minimize the additional regulatory burden. 
Updating of an IA at the end of the legislative process may be used also 
as guidance for Member States’ administrations in their deliberations on 
ways of transposing EU legislation (e.g. directives) and as an input to 
their own IAs on national implementation measures. Last but not least, it 
is also an important element for the feasibility of carrying out ex-post 
evaluations of the existing legislation as stated above.  

                                                            

3  For more information on the issue of ‘gold-plating’, please see e.g. the Commission report: “Minimizing 
regulatory burden for SMEs: Adapting EU regulation to the needs of micro-enterprises“; COM(2011) 803 final, 
or the Report “Europe can do better: best practices in Member States to implement EU legislation in least 
burdensome way” HLG of Independent Stakeholders on Administrative Burdens, Warsaw, 15 November 2011. 
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respective roles and competencies of the Commission and the EP, as well 
as by the national decision-making systems in the Member States.  

14. Updating an original IA should be regarded as an auxiliary tool to 
demonstrate evidence for amendments the Council (as well as the EP) 
may intend to adopt. However, it should not present any obstacles to the 
decision-making process in the Council and its capacity to propose 
amendments. On the other hand, it should ensure that the reasoning 
included in the IA reports does not become obsolete and remains ‘alive’ 
throughout the co-decision procedure in order to serve as the basic 
reference document for the presentation of expected impacts of a specific 
initiative under discussion by stakeholders.  

15. The commitment of the Council (as well as of the EP) to carry out IA is 
embedded in the Inter-Institutional Agreement on Better-Law-Making 
(hereinafter referred to as “IIA on Better Law-Making”) (2003) and in the 
Common Approach to Impact Assessment (2005) (hereinafter referred to 
as “Common Approach to IA”). The Council and the EP committed 
themselves through these agreements to assess the impacts of its own 
‘substantive' amendments and as a general rule to take the Commission's 
IA as the starting point for further work.  

16. Whereas the Commission is responsible for the preparation of the IA 
reports which accompany EC proposals, it cannot, on the contrary, be 
forced by the Council or EP to re-visit the IA during the legislative 
process, despite the fact the Commission stated in 2008 that it may of its 
own will respond to such a request on a case-by-case basis4

17. Furthermore, the quality of the original IA and its synthesis elaborated 
in the final IA report submitted by the Commission seems to play a crucial 
role for consideration of a feasible option to update the IA report further 
in the decision-making process, whenever the Council deems it necessary. 
The phase of preparation of an initiative and its accompanying IA 
substantially determine the quality of subsequent deliberations by EU 
legislators. A possible involvement of the Member States

. 
Nevertheless, the attempts to conduct an additional IA on substantial 
amendments intended by the EP or the Council may be mostly dependent 
on the methodological advice and information data source from the 
Commission which is responsible for preparation of the initial IA.  

5 in this phase 
seems to be reasonable6

                                                            

4 For details, see the Second strategic review of Better Regulation in the European Union, COM (2008) 33 final. 
5 It may be noted that the Council already invited the Commission to cooperate with Member States at an 
early stage when gathering data for the preparation of IA in order to take MS into account; for details see the 
Council Conclusions on Better Regulation of 28 May 2009, at para 18. 
6 To illustrate further, Neill Nugent elaborated an indicative list of factors determining the progress of any 
proposal through the Council machinery in which he e.g. mentions the following aspects: a) the extent to which 
the Commission has tailored its text in order to accommodate national objections or reservations voiced at the 
pre-proposal stage; b) the controversiality and support/opposition amongst the states or, c) the ability of the 
Commission to allay doubts by the way it gives clarifications and answers questions. For more, see: N. Nugent: 
The Government and Politics of the European Union, Palgrave Macmillan, 2006, p. 207 

 without prejudice to the exclusive right of 
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initiative the Treaty reserves to the Commission in preparing legislative 
proposals.  

18. Moreover, regarding the Commission’s role in preparation of IA reports 
as mentioned above, it is a matter of fact that neither the Council nor EP 
are better placed to conduct any new extensive analysis in place of the 
Commission. Only the Commission has the proper and sufficient resources 
and is responsible for the preparation of complex accompanying IA 
reports on its own initiatives. 

19. This corresponds also with the stipulations of the Common Approach to 
IA where the Council and the EP agreed to use the Commission's IA as the 
starting point for further work on additional IA on amendments7

20. It must be admitted in this context that some sectors are better placed 
to present quantified and comparable data usable for IA than others, e.g. 
in some working bodies of the Council the debate on IA might be easier. 
From the methodological point of view, the additional IA seems to be 
feasible mainly as a tool for comparison of options where there is 
a general agreement on the intervention logic (e.g. a subsidiarity principle 
and zero option are not questioned) and there are comparable options 
within a common underlying regulatory approach. Otherwise different 
time horizons, different legal and regulatory tools, different assumption on 
compliance and enforcement may lead to misleading results which further 
complicate the effective use of IA in the later stages of the decision-
making process.  

. Any 
additional amendment should be therefore developed on the original 
Commission IA report and mainly demonstrate particular changes to the 
principle findings and data elaborated and presented by the Commission. 

21. Additional work on updating IA findings might be also easier for so-
called ‘narrow’ legislative actions, where e.g. only two policy options are 
realistically available for serious consideration. This enables the use of the 
same methodology to quantify benefits and costs and where e.g. the 
Cost-Benefit Analysis (hereinafter referred to as “CBA”) may therefore be 
feasible. 

22. Major significant pieces of legislation or those proposals where 
significant amendments to the initial Commission proposal were presented 
by the co-legislators represent another type of proposals where carrying 
out IAs on substantive amendments by the Council seems quite useful, 
mainly as regards the possible amendments changing the originally 
proposed intervention logic and corresponding instruments.  

23. In the Council, discussion of the technical aspects of a proposal takes 
place mostly at the level of working bodies; the ministerial level then 
adopts the overall proposal or continues to discuss isolated unresolved 

                                                            

7 See the Common Approach to IA, para 15. 
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issues. Possible interventions during the deliberations in the Council may 
or do not have to refer to the outcomes of the original IA. 

24. However, to further illustrate the issue, the judgment of the Court of 
Justice (hereinafter referred only as “CoJ”) of 8 July 20108

25. According to the “Afton” judgment, the legality of a measure adopted 
in that sphere by the EU legislator could be affected only if the measure 
was manifestly inappropriate having regard to the objective which the 
competent institutions were seeking to pursue. This judgment may be 
interpreted in a way that despite the fact the Council is not bound to 
use the IA of the Commission; it should be able to demonstrate 
upon which evidence it adopted the amendments which could 
significantly change the intervention logic and principles of the 
original Commission proposal as described in the Commission’s IA 
report. 

 stated that the 
Commission’s IA reports are not binding on either the EP or the Council as 
these legislators are, under the co-decision legislative procedure (as laid 
down by Article 251 EC), entitled to make amendments to proposals and 
to this end they must therefore be allowed broad discretion in an area 
which entails political, economic and social choices on their part. However 
in those choices the EU legislator [e.g. the EP or the Council] is called 
upon to undertake complex assessments.  

26. Based on the initial exchange of views of the members on the present 
topic, the members agreed on the view that the task of WG 2 is to 
provide more comprehensive guidance (despite the earlier attempts 
based on the approved Handbook for working party chairs under the 
Austrian Presidency “Handling IA in Council” (doc. 9382/06)9

                                                            

8 See Case C-343/09 “Afton”. 
9 This document is used throughout the whole report for the main references. Only in some parts does the 
report propose some procedural improvements which complement the already agreed practices from this Guide 
for WP chairs. 

 in 2006) 
under which actual conditions the Council may or should proceed 
to carry out an additional IA on proposed amendments during its 
deliberations. In order to be able to define possible obstacles to the 
process and their nature WG 2 agreed, before formulating specific 
proposals, to define and draft a list of the principal reasons and comments 
on their origins on why IA on substantial amendments is not carried out in 
the Council (see the following Part II for details). 
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II. MAIN REASONS POTENTIALLY IMPEDING THE EFFECTIVE USE 
OF IMPACT ASSESSMENTS IN THE COUNCIL 

27. WG 2 identified 3 main areas of reasons, namely A) Political 
reasons, B) Structural and institutional reasons and C) 
Methodological reasons, whose description was developed in the 
written exchange of opinions and discussed further in the meeting in May 
2011. This list was considered as the necessary analytical steps to be 
examined before start discussing proposals /recommendations to improve 
the IA system at inter-institutional level presented in Part II of the 
present report.       

a) Political reasons 

28. According to the IIA to Common Approach to IA10

29. It is often argued that updating IA may delay the adoption of the 
proposal and IA may here serve as a pretext to hinder the adoption of 
a proposal that is not accepted for political reasons. From this point of 
view, it seems reasonable that additional IA on amendments should be 
carried out on the basis of the prior explicit decision of the Council on the 
agreed set of amendments being introduced and not as a precondition to 
submit and discuss any substantial amendment. On the other hand, once 
there is an agreement in Council on substantive amendments to be 
adopted, there is probably no reason to proceed to their assessment with 
the risk to put in danger the political agreement / compromise already 
reached (see also below). 

, a definition of 
a substantive amendment is left to be defined by a political decision, i.e. 
there is a need to initially reach an agreement in the Council on which 
amendment is to be considered a substantive one. A Council decision on 
a legislative proposal remains therefore a priori a political decision. This 
provides at the same time for difficulties in defining substantive 
amendments as it is not governed by any commonly agreed criteria or 
thresholds. 

30. The acting Presidency may therefore be reluctant to put at risk possible 
compromises deliberated during the long weeks in the working bodies of 
the Council under tight time schedules through any additional evidence 
which may be not supportive regarding the demonstration of benefits and 
costs for proposed compromise for different stakeholder groups or 
economic sectors in the Member States. On the other hand, any call for an 
IA may imply that consensus is missing on some principles of the proposal 

                                                            

10 The IIA to Common Approach states at para 3: “The definition of what constitutes a ‘substantive’ 
amendment should be for the respective Institution to determine.” 
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or that there are objections to the whole proposal by some delegations 
and its discussion would anyway prolong deliberation of the proposal in 
the Council.  

31. Furthermore, the informal nature of the first reading and ‘early’ second 
reading deliberations in the co-decision procedure organized as the 
tripartite meetings of the representatives of the three EU institutions (so-
called ‘trilogues’11

32. In general terms, it has been observed so far that in the Council the IA 
does not currently play - despite the quite frequent declaratory 
statements in several Council conclusions in the recent years - a decisive 
role in negotiating proposals. Final political choices in the EU Council are 
often made with no reference to what is discussed and found in IA 
reports. Hence, it could be argued that IA for amendments is probably 
even less important and is redundant. There are even views that providing 
the Council with any additional resources and expertise in order to 
perform its own IA would not bring any substantial improvements in that 
regard

) and conducted rather in an informal framework might 
be regarded as an unfavorable factor for carrying out additional IA. Those 
meetings include possible agreements on common amendments of the EP 
and the Council which are based on the intensive and also informal 
contacts of the "rapporteurs” in the EP’s committees and members of the 
Presidency team, especially a chairperson of a responsible working party. 
In consequence, the process may be less “transparent” for outside 
stakeholders in comparison to what the expectation of the general public 
might be, also in relation to the availability to stakeholders of ongoing 
negotiation documents for consultations.  

12

33. However, it is argued here that high quality and comprehensiveness of 
IA reports prepared by the Commission may substantially enhance any 
additional IA process on amendments and might be therefore decisive for 
the success of these additional exercises. A high quality and 
comprehensive IA report

.  

13

                                                            

11 See Joint Declaration on Practical Arrangements for the Co-decision Procedure for details.  
12 See e.g. A. Renda and col.: Policy-making in the EU, CEPS 2009, p. 34 
13 The Court of Auditors in its Special Report No. 3/2010 noted that the Impact Assessment Board (IAB) 
contributes significantly to the improvement of the quality of IA reports prepared by the Commission since its 
establishment (2006), mainly due to the fact this type of control is exercised in the phase before a concrete 
initiative is debated in the Commission’s inter-service consultations and submitted for the final approval by the 
college of the Commission. See Point 84 and Recommendation No.1, p. 46. (Note: It is therefore important 
that this type of control takes place on a timely basis which provides enough time for any proposed corrections 
and amendments to reasoning included in the IA report, which is equally important at the Member States level 
and similar types of IA quality review bodies.). 

 may therefore be regarded as an important 
factor influencing whether an IA report is and will be actually used by co-
legislators (the Council and the EP) during the decision-making process as 
a reference document and possibly used also as a basis for carrying out 
additional IA on amendments. 
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 A subsidiarity control exercised by the national parliaments – rather 
political than evidence-based opinions? 

 

34. Another important element not so often discussed is the potential 
impact of the subsidiarity control mechanism of national parliaments 
(further reinforced by the entry into force of the Lisbon Treaty) on the IA 
process. On the basis of subsidiarity control, national parliaments may 
provide their opinions on all kind of documents the Commission transmits 
to them, namely14

a. Consultation documents (Green Papers, White Papers and 
Communications); 

: 

b. The annual legislative programme and other planning 
documents; and 

c. The drafts of legislative initiatives 

35. National parliaments are allowed to present a reasoned opinion within 
eight weeks of transmission of a Commission proposal. However 
parliaments’ statements are prepared primarily as political opinions with 
in principle no reference to the findings of accompanying Commission IAs. 
In their opinions, parliaments also very often deal with the issues of 
proportionality, the legal basis or the content of proposals which go 
beyond the sole aspects of subsidiarity checks15

 

. Furthermore, the current 
rules for deadlines (only 8 weeks) within which the reasoned opinion of 
any parliament is to be sent and overall required thresholds (overall 
number of opinions (1/3 of 54) sent from all national parliaments to even 
start the procedure (of the so-called ‘yellow’ or ‘orange card’)  
considerably limit the effective use of this mechanism. 

 Planned revision of the Common Approach to IA by three EU 
institutions still unfinished 

36. It is a matter of fact that for several reasons (which are however not 
discussed in detail in the present report), the three EU institutions have 
not advanced until now with the planned review of the Common Approach 
to IA which was supposed to have taken place in 2008. This review could 
be used to reconsider e.g. the current commitments of the Council if it 
were found that the 'approach' is not operational. Similarly, according to 

                                                            

14 The special IPEX website http://www.ipex.eu/IPEXL-WEB/home/home.do is a web-based 
platform for the exchange of information, positions and documents on the exercise of the national 
parliaments' rights, including in particular the early warning system. 
15 For more details: Theo, JANS and Sonia, PIEDRAFITA: The Role of National Parliaments in 
European Decision-Making; IN: Eipascope Bulletin, No. 2009/01, pp.: 19-26 

http://www.ipex.eu/IPEXL-WEB/home/home.do�
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the Court of Auditors Special Report No. 03/2010, there is still room to 
review the process and reconsider new recommendations for the IIA on 
Better Lawmaking in order to further reflect the new provisions of the 
Lisbon Treaty regarding the right of initiative for a group of Member 
States and the role of national parliaments in the EU decision-making 
process16

 

. 

b) Structural and institutional reasons  

37. In this section, it is mainly the institutional factors influencing the 
viability of the autonomous IA system within the Council which are 
discussed. 

38. As to the elaboration of additional IAs on substantive amendments, the 
Handbook for WP chairs17, adopted by the Coreper in 2006 enumerates 
four possible ways in which this process could be carried out, either by: 

a. Producing a Presidency IA, with support from the Council Secretariat, 
Member States and where possible and with its agreement, the Commission; 

b. Employing an external consultant; 

c. Asking the Council Secretariat to produce an IA on behalf of the Council; 

d. Inviting the Commission to provide assistance in accordance with the 
Common Approach to IA. 

Source: Handling Impact Assessment in Council (doc. 9382/06), at para 9. 

39. Currently, none of these approaches has been seriously or regularly 
carried out in practice in the Council. Some problems of these suggested 
approaches are discussed in brief below.  

40. Member States have their own responsibility to contribute to smart 
regulation principles which also entail their contribution to the use of an 
evidence-based approach by carrying IAs and by efficient transposition, 
implementation and enforcement of EU legislation at national level. On the 
other hand, the interventions and proposals presented by Member States 
are unsurprisingly almost always ‘country-oriented’, therefore emphasi-
zing particular interests which may be contradictory to EU-wide interests. 
The same problem may arise when additional data to the IA would be 
requested to be presented by the Member States.  

                                                            

16 Court of Auditors Special report No. 3/2010, Point 87. 
17 See “Handling Impact Assessment in Council – Indicative Guidance for Working Party Chairs“ (doc. 9382/06), 
at para 18. 
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41. Preparation of an IA by individual Member States may also raise the 
question of whether they might be sufficiently impartial. Member States 
might have expert knowledge of their own situations but would find it 
difficult to carry out an EU-wide analysis. This problem might be 
aggravated in the case of policy proposals which may bring a distribution 
issue between Member States, e.g. in cases where the reasoning for 
amendments would be based on solutions beneficial only for some 
Member States and to the detriment of others.  

42. Nevertheless, Member States are already encouraged to bring their 
own evidence of expected impacts of the Commission initiatives into the 
Council Working Party deliberations throughout the life-cycle of 
negotiations18

43. As to the Presidency and its own responsibility for dealing with IA, the 
Coreper agreed in 2006 that Working Groups should take account of the 
Commission’s IA and include information on the examination of the IA in 
their reports to the Coreper. According to the guidance for Working Party 
chairs

. However, ‘smaller’ Member States or those with less well-
developed national IA systems might raise concerns about additional 
burdens regarding their own proposed amendments if they would be 
obliged to perform additional IA on them. 

19

44. It should be recalled that the Council (as well as the EP) may invite the 
Commission, based on the initial presentation of the IA in those respective 
bodies, to expand on clearly specified aspects of its original IA report. 
Based on the results of these deliberations in the WP, the Presidency 
could therefore for instance decide to invite the Commission to 
complement the original IA, or as needed, to ask the Coreper for further 
guidance on the initiative being discussed. According to the available 
information, there is however no evidence that such a procedure has ever 
successfully taken place in the Council with the outcome that the 
Commission has revised its original IA report. 

, WP chairs should inform the Coreper of the results of the 
examination of the IA presented by the Commission in their reports to 
Coreper. This information should be in a form of a brief statement 
confirming that either a) the Commission’s IA meets the requirements, or 
b) more information is necessary before the Member States can make 
progress on the dossier.  

45. Nevertheless, the Commission’s IAs are entirely within the 
Commission’s sphere of competence and the Commission is therefore not 
obliged to complement the IA following the conclusion of the discussion in 

                                                            

18 See the Council Conclusions (CC) on Impact assessment of 5 December 2011, at para 10: “The 
Council encourages Member States to present and discuss, where appropriate and when available, 
their own relevant information on the economic, environmental, social and other impacts of 
substantive Council amendments to legislative proposals;“ Also furthermore see the CC on Better 
regulation of 29 May 2009 in which the Council invited MS “to consider establishing and developing 
impact assessment systems adapter to their national circumstances and administrative systems“. 
19 See Handbook for WP chairs: “Handling impact assessment in Council“, SG Council, 2007, ISBN 
92-824-3284-X, at para 21. 
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a Council’s working bodies20

 Institutional support within the Council Secretariat needed? 

. It may respond to these requests only on its 
own initiative on a case-by-case basis.  

46. There is a view that for successful promotion of IA practice in the 
Council, institutional support within the Council Secretariat would be 
necessary. Therefore 12 Member States (see the Annex for the complete 
list) presented in autumn 2011 a proposal to establish a support unit 
within the current institutional structure of the Council Secretariat which 
would be charged with the elaboration of the additional IAs primarily for 
the needs of the Presidency. This unit would include economists and 
lawyers to carry out IA on substantive amendments as intended by the 
Council and horizontally support IA-related issues in the Council. This unit 
would furthermore also provide methodological assistance to subsequent 
Presidencies and WP chairs by organizing training sessions on IA and 
providing them with the guidance and tools to execute the Presidency role 
in this aspect.  

47. Regarding the agreed commitments in the Common Approach to IA, all 
three institutions are committed to taking the necessary steps to ensure 
that their staffs have the means and resources required for the proper 
implementation of that agreement (IIA on Better Lawmaking)21

48. According to the opinion expressed in the subsequent reply of the 
ministers (the group of co-signatory Member States) to the Secretary-
General of December 2011 (see the Annex), it was specified that with 
regard to their own estimations the expected staff requirements would not 
however exceed 10 officials in relation to the similar IA unit in the 
Parliament (i.e. 6 administrators and 4 assistants). It could most probably 
be established by restructuring the existing organizational chart of the 
Council Secretariat with the existing staff. The close cooperation with the 
Secretariat of the Commission would anyway be necessary and it is 
suggested in this report that this cooperation should remain a key 
element for the effective work of the Council Secretariat.                                  
.                                                                                                                                                                                                                                                   

. 
Nevertheless, the Council Secretariat is not currently equipped with any 
special staff nor internally structured to perform such a task and no 
additional resources are available according to the Council Secretariat. 
This was confirmed on 11 October 2011 in the letter of reply of the 
Secretary General of the Council Mr. Uwe Corsepius to 12 ministers of the 
signatory Member States. Similarly, the recent new proposal on the 
organizational structure of the Council Secretariat does not reflect the 
suggestions made. 

                                                            

20 For details, see IIA to Common Approach, at para 12. 
21 See the Common Approach to IA, at para 8. 
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• Own IA system proposed to be established in the European 
Parliament – a model to be followed by the Council? 

49. In contrast to the situation in the Council, at the end of 2011 the 
European Parliament established a dedicated directorate with two units 
"Impact Assessment" and "European Added Value". According to the 
available information, the proposed IA system in the European 
Parliament is intended mainly as a corrective to the original 
Commission’s IA findings22

50. Such a role for any possible Council IA unit or own IA system is not 
recommended in this report. The Council IA should be focused mainly on 
conducting IA on its own amendments (when appropriate and justified 
according to the conclusions in the Council) and the starting point should 
therefore be the Commission IA.

.  

23

51. As regards the inter-institutional aspect, it is theoretically possible to 
perform additional IA also on the EP’s intended amendments, while taking 
into account the political sensitivity of such an approach. On the other 
hand, the cooperation of the EP and the Council on additional IA to 
commonly discussed amendments (as the result of first reading and ‘early’ 
second reading agreements) could be proposed as a preferable approach, 
based on the possible cooperation of both secretariats of the institutions 
(EP and Council) on evaluation of commonly intended amendments of the 
Council and the EP. 

 Regarding the close links of the subject 
to the legislative process and therefore to the decision-making process in 
the EP, it was however agreed by WG2 that developments in the EP would 
be further monitored to study possible implications and models to be 
followed by the Council.  

• Independent board to advise EU institutions on IA issues? 

52. In relation to the institutional set-up, it should be also mentioned that 
the idea of an independent control body on IA (a ‘watchdog’) to monitor 
the quality of impact assessments carried out by particular EU institutions 
and to check the quality and uniformity of impact assessments24

                                                            

22 See also the MEP Niebler report (2010/2016(INI) and the corresponding EP resolution for details. (Note: It is 
only speculation whether this solution reflects the fact that proposals earlier discussed for the European 
Commission’s impact assessment system being externalized for all three EU institutions was not found to be 
a feasible option. However, a common system does not seem to be a feasible option anymore.) 
23 See also para 15 of the Common Approach to IA which states that “EP and Council should organize and 
present to the greatest possible extent their impact assessments in a way that will ensure comparability with 
the Commission’s impact assessment without duplicating the Commission’s work”. 

 has been 
proposed several times over the last years - in particular, the March 2004 

24 For more on this topic, see A. Kok: “Caught in the Act: How the European Better Regulation agenda is 
evolving”, April 2008, retrieved from http://igitur-archive.library.uu.nl/student-theses/2008-1114-
200901/UUindex.html  

http://igitur-archive.library.uu.nl/student-theses/2008-1114-200901/UUindex.html�
http://igitur-archive.library.uu.nl/student-theses/2008-1114-200901/UUindex.html�
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report of MEP Bert Doorn should be mentioned in this context25

53. The European Parliament plenary adopted in the 2011 June plenary 
a resolution on the basis of a report on its own initiative on 
"Guaranteeing independent impact assessments" prepared by the JURI 
Committee ('rapporteur': Ms Angelika Niebler (PPE/DE)). While 
recognising the fact that IAs play an important role in the legislative 
process and acknowledging that the quality of IA has improved in 
recent years, the report stresses that there is further need for 
improvement, and in particular that IAs should be externally reviewed 
before their publication and made public before the inter services 
consultation. The report also calls for the establishment of an 
integrated IA process within the EP with a common IA procedure to be 
developed on the basis of a common system and methodology used by 
all committees and that this should take the form of an autonomous 
structure which will be answerable to EP members.  

 and then 
in 2011 the Niebler report on "independent impact assessment" (see 
further below).  

54. Much more recently, the common position paper of 10 November 2011 
of four Chairs of the independent ‘watchdog’ bodies from four respective 
countries26 also suggested that the mandate of the High Level Group of 
Independent Stakeholders on Administrative Burdens could be extended 
and reinforced so as to become a more general body advising 
Commission, Parliament and Council together on the whole smart 
regulation agenda and furthermore serving as a sort of a moderator 
between the institutions on issues concerning smart regulation27. Such 
a body could be charged with the task of monitoring and in selected cases 
proposing on the implementation, in cooperation with the Commission’s 
services, of an update of IAs as regards the amendments proposed 
throughout the decision-making process by the European Parliament and 
the Council28

55. To complete the picture, it should be recalled that the European 
Court of Auditors (and more recently also other studies) found that the 
Commission's Impact Assessment Board (hereinafter referred to as 
“IAB”) genuinely contributes to the quality of IAs as stated already 
(see Point 33 above). However, the autonomous statute of all three EU 

. 

                                                            

25 It is questionable whether this solution is actually feasible after the announcement of the establishment of 
its own institutional structure (directorate general) in the EP. 
26 I.e. the Actal in the Netherlands, Nationaler Normenkontrollrat in Germany, Regelrådet in Sweden and the 
Regulatory Policy Committee in the United Kingdom. Only later was the initiative also joined by the Regulatory 
Impact Assessment Board (RIAB) from the Czech Republic. 
27 The position paper of four chairs of independent control bodies (watchdogs) in DE, NL, SE and UK proposes 
that the HLG of independent stakeholders be charged with this role based on the extension of the memberships 
and extension of the current mandate beyond 2012. 
28 Note: Such a body may seem to be even more necessary in the event that there is no consensus in the near 
future on the establishment of any type of IA structure in the Council Secretariat. On the other hand, its 
establishment seem less likely given the recent developments in the EP towards establishment of its own IA 
directorate general.  
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institutions as regards their own internal procedures, absence of any 
external independent control body on the quality of IA common to all 
three EU institutions and no consensus on the need to adopt the internal 
structure of the Council Secretariat to support the existing commitments 
of the Council regarding the IA issues do not offer currently any 
operational solution for the Council. 

 

c) Methodological reasons 

56. This sections deals mainly with the methodological problems which 
consist mainly of making no differentiation in practice of the internal 
procedures in the Council between the complementation of the original IA 
reports to which the Commission may be called on by the Council and the 
additional IA of intended amendments presented by the Council to 
Commission’s initiatives. 

 

 IA in the Council: for the revision of the Commission IA or evaluation 
of its own amendments? 

57. The way in which the Commission’s IA reports are structured and later 
introduced and discussed in the Working Parties of the Council may be 
among the factors influencing the current use of IA in the Council (See 
also Part IV. below for further recommendations). The previous 
recommendations developed in the framework of Commission’s IA system 
evaluation used to stress some supportive aspects of the quality of IA 
reports produced by the Commission which should allow the comparison 
of alternative options and improvement of the quantification and 
monetization of impacts29

58. A major methodological issue for any practical arrangements on how to 
update IA on amendments proposed in the Council is to decide whether in 
Council IA should be carried out only on the amendments or on the 
Commission proposal as a whole, i.e. assessing also the quality of the IA 
presented by the Commission. Here, it is worthwhile to differentiate 
between two processes which for methodological reasons should not be 
confused in further discourse to this topic.  

. In brief, the higher the quality of IA reports 
prepared by the Commission, the more probable is their use and 
contribution to the evidence-based decision-making process. 

59. There is actually a difference between a request of expanding 
the original IA report by the Commission based on the decision 
expressed by the Council, and the potential additional IA carried on 
the substantive amendments proposed by the Council on its own 

                                                            

29 See also the Court of Auditors, Special report No. 3/2010. 
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amendments. In the first case, the final decision and the 
responsibility to amend/update its IA report stays with the 
Commission (Commission may complement its original IA in line with 
previously unavailable data, however cannot be forced to revisit its IA)30

60. Another difficulty lies in the definition of what constitutes 
a substantive’ amendment in order to provide for a broadly shared 
definition of what is a substantive amendment which is valid across 
sectoral topics. However, it is argued in this report that equally misleading 
may be introduction of any attempts to introduce quantitative thresholds 
(except for a purely indicative purpose) as most probably none of these 
thresholds can be defined so as be universally applicable over all sectors 
of Community policies. This may create more complications in relation to 
e.g. social impacts where quantifiable data are even more complicated to 
gather.  

, 
whereas in the latter case it is the task of the Council. In reality 
these two options represent different types of procedures with different 
demands on the Council and timing and should be therefore discussed 
separately. 

61. Actually, it must be acknowledged there is currently no agreed 
definition of a substantive amendment either in the Council or in the EP 
and no thresholds are set which could be used as a general measure or 
a rule against which the concrete amendments could be compared in 
order to decide whether they are of a substantive nature.  

62. The joint letter of ministers to the SG of the Council (see also the 
Annex) however supported the idea of a common methodology which 
should provide for the definition of a substantive amendment. Moreover, 
under the Polish Presidency in autumn 2011 a proposal31 to provide for 
such a threshold was discussed in the working bodies of ECOFIN and 
COCOM formations of the Council. It was based on a proposed threshold 
of e.g. a 100 million EUR of economic or direct financial impact for the 
whole of the EU in which case the process of reporting on the initiative to 
the COREPER and EPC Secretariat by the responsible working group of the 
Council would be initiated, to ask them for guidance on further work on 
the proposal. However, in the ECOFIN conclusions adopted on the 
economic and financial impact of EU legislation32

                                                                                                                                                                                                         

 

 

 this threshold was not 
introduced in the final text.................................................................                                                                               

                                                            

30 Common Approach to IA, at para 12 
31 See the Council document No. 16799/11 LIMITE COMPET 506 
32 See ECOFIN Conclusions of 30 November 2011 
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 A subsidiarity check – which stage is most suitable for the control of 
subsidiarity? 

63. According to para 14 of the IIA on Better Lawmaking, the Commission 
shall provide the other institutions (EP and Council) with a clear and 
comprehensive justification for the legal basis used for each proposal. 
With reference to the subsidiarity principle, the IA reports should clearly 
explain why a preferred EU intervention option can achieve better results 
than Member States’ action. In relation to this issue, it may be mentioned 
that the Impact Assessment Board commented in half of its opinions in 
2010 on first submissions of the draft IA reports on subsidiarity and 
proportionality aspects. In 2011, this number slightly dropped to 43% of 
opinions dealing with the subsidiarity and proportionality33

64. According to the Commission’s IA Guidelines, the IA should consider 
alternatives which should always include a serious examination of the 
option of taking no action (a ‘do nothing option’). However, this 
requirement has quite a substantial limitation due to the parallel 
production and official publication of an IA report associated with draft 
legislation adopted by the Commission, as there is understandably 
a rather limited possibility to seriously evaluate the ‘do nothing option’ in 
a situation when the Commission has already presented its adopted 
initiative.  

. 

65. There is therefore a need to tackle subsidiarity aspect and the zero 
option at the very early stage of the preparation of a new Commission 
initiative, perhaps rather earlier, before the adoption of the proposal by 
the Commission. This means that the discussion of such aspects should 
play a major role in the stage of Commission’s consultation documents, or 
Green and White Papers, but preferably not in the stage of a introduction 
of a new initiative by the Commission to the Council and the EP when it is 
too late and the effort made until this stage on the proposal and IA would 
be invested in vain.  

 Common methodology impossible? 

66. Para 30 of the IIA on Better Lawmaking foresees the development of 
‘criteria and procedures’ as well as considering ‘the possibility of 
establishing a common methodology’ for all three institutions. Following 
this commitment, the outcome of the discussions in order to fulfill this 
disposition between the three institutions led in 2005 to the adoption of 
the Common Approach to IA34

                                                            

33 See the IAB report for 2010, SEC(2011) 126 final; and the IAB report for 2011, SEC(2012) 101  

 which is not the methodology stricto 

34 Inter-Institutional Common Approach to Impact Assessment 2005 (14901/05 JUR, adopted at 29.11.2005 
Competitiveness Council) 
http://ec.europa.eu/governance/impact/ia_in_other/docs/ii_common_approach_to_ia_en.pdf  

http://ec.europa.eu/governance/impact/ia_in_other/docs/ii_common_approach_to_ia_en.pdf�
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sensu, but rather a set of ‘traffic rules’ for the way in which the IA should 
be used through the legislative process. The Guidance for WP Chairs on 
“Handling impact assessments in Council” gives some first indications but 
is far from providing a full methodology either.  

67. According to the opinion of the members of WG 2, the missing 
methodology within the Council creates the opportunity to provide the 
recommendations for the key steps to establish proper impact assessment 
system within the Council.  

Conclusion to Part II:  

The section enumerated several reasons which create unfavorable 
conditions for the systematic use and the regular update of IAs on 
proposed amendments of the Council to Commission’s proposals 
throughout the decision-making process.  

This is mainly due to the fact the Commission’s IA are entirely 
within its sphere of competence and may be updated by the 
Commission only on its own decision.  

On the other hand the Council Secretariat does not dispose of a 
proper institutional structure to carry out additional IAs on 
proposed Council’s amendments.  

The missing agreed definition of a substantive amendment in the 
Council further complicates the operational use of any regular 
procedure to be launched to evaluate the additional impacts of 
intended amendments.   

Regarding the limited mandate of the WG2, the agreed task of the 
group was therefore to focus mainly on the methodological aspects 
of how to implement a viable IA system within the Council with 
regard to the existing procedures and organization structure in the 
Council. 

The recommendations and proposals were developed on the basis of 
a set of questions in Part III.  
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III. THE PROPOSAL ON PRINCIPLES AND PROCESS RULES FOR IA 
PROCEDURES IN THE COUNCIL 

68. The following agreed task of WG 2 was to focus mostly on the 
methodological aspects of how to implement a viable IA system within the 
Council. The recommendations and proposals were developed on the basis 
of a set of questions. 

Questions: 

1. How to identify substantive amendments? 

2. When and under which conditions can a Council IA be 
initiated? 

3. Who is to undertake the Council IA? 

4. Which methodological approach is to be followed? 

5. On which resources can a Council IA be based? 

6. Scope of a Council IA? 

 

1.  How to identify substantive amendments? 

69. The responsibility for the definition of ‘substantive’ amendments and 
the responsibility for taking a decision on when to do an IA remain with 
the relevant Working Party of the Council where the deliberations for 
a specific Commission proposal take place. 

70. As a rule, the responsible WP is to determine whether one or more 
amendments tabled during deliberations of a Commission proposal are 
‘substantive’ and based on this result to determine whether one or more 
of them should be subject to IA35

71. For this identification the Commission may be invited by the 
Presidency to provide a supportive opinion and explanation to the 
Council in order to determine whether any of tabled amendments 
could substantially change the originally proposed principles of 
the Commission initiative. This would be the way to identify those 
amendments which would, in the Commission’s view, significantly change 
the original proposal and could have deviating effects on the original 

.  

                                                            

35 See para 17 of the guide for WP chairs: Handling of Impact Assessments in Council (doc. 9832/06). 
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proposal and its beneficial principles based on which the Commission 
decided to enact the new initiative36

72. This approach is in line with the Commission’s own intentions as for 
example stated in the Report on how to minimize regulatory burden for 
SMEs in which the Commission plans to establish a scoreboard which, 
among others, “will show [on an annual basis] the way they [i.e. 
Commission proposals] change during the co-decision process and the 
final outcome of the legislation as adopted by the European Parliament 
and Council.”.

.  

37

2. When and under which conditions can a Council IA can be 
initiated? 

 

73. According to the IIA on Better Lawmaking, additional IA can be 
carried out by Council and EP prior to the adoption of substantive 
amendments either at first reading or at the conciliation stage of the co-
decision procedure38

74. The Presidency has the decisive role in proposing to conduct such 
a process

. The most favorable stage is the first reading as 
it does not impose any specific time constraints.  

39

75. The Presidency may decide, whenever the chair of the WP deems it 
necessary, to summarize the list of proposed amendments after a number 
of rounds of deliberations. This list is to be submitted for the opinion of 
the delegations in the WP responsible, to identify which of them should 
undergo further IA, possibly accompanied by a prior opinion of the 
Commission on the substance of the proposed amendments. If consensus 
is difficult to obtain, the chair of the WP may initiate an indicative vote at 
the WP (on the basis of a simple majority vote)

, its decision, however, remains dependent on the level of 
support for a specific proposal within the WP for one or more 
amendments, since this support may differ from case to case, or even 
from one amendment to another. Such a decision should be taken using 
a cooperative approach by the Presidency and the Council Secretariat. For 
the smooth conduct of additional IA work in the later stages, close 
cooperation with the next one or two Presidencies is highly recommended.  

40

                                                            

36 The proposed role of the Commission reflects the fact that the Commission may be in that role in a more 
advantageous position than e.g. a chairperson of a Council working group or the delegations. The Commission 
is present at virtually every stage and forum in which the proposal is discussed since the earliest stages of the 
development of a policy and during the decision-making process and may therefore identify which proposals 
may command support not only within the Council, but also outside in another co-legislative body, e.g. in the 
EP.  
37 EC Communication (2011) 803 final  
38 IIA on Better Law-Making, at para 30. 
39 See para 17 of the Guide for WP chairs: Handling of Impact Assessments in Council (doc. 9832/06). 
40  See Art. 240 TFEU, Para 3: “The Council shall act by a simple majority regarding procedural matters and for 
the adoption of its Rules of Procedure”. 

, or refer the case 
directly to the Coreper for further guidance.  
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76. The WP on Competitiveness and Growth should be kept informed on IA 
work in other working groups41

77. On the role of the Coreper, this takes the final decision in the case of 
disagreements at the working level on the basis of the report or a working 
document prepared by the Secretariat General/Presidency for Coreper 
with a description of those contentious issues on which a decision is 
required. The role of the Coreper is to clear up these contentious issues 
and decide which amendments indicated in the document submitted from 
the Working Party level should undergo additional IA.  

 and may be invited under the coordination 
carried out by the Presidency to provided support and technical advice as 
to the use of specific data and methodologies.   

3. Who is to undertake the Council IA? 

78. The Council Secretariat remains the central actor in organizing, 
coordinating and ensuring the coherence of the Council’s work. Therefore, 
it should also play a role in facilitating the IA process by offering advice 
and guidance to WP chairs at the key points of the process, which are  

a. Planning the discussions together with the chair of the WP; 

b. Connecting the presentation of Commission IA to the 
presentation of the Commission's proposals (usually in the first 
meeting of the WP); 

c. In reporting of the WP chairs on the proposals being discussed 
when transmitting them to the COREPER.   

79. Therefore, the first option in this regard is to invite the Council 
Secretariat to produce an IA update on amendments in cases chosen by 
the Presidency on the basis of the results of deliberations in the WP in 
question. As the Council Secretariat is of the opinion that it has neither 
the in-house expertise, nor the financial resources for this kind of task, 
financial issues would also have to be resolved. While taking into account 
the current situation, the creation of a support IA unit in the Council 
Secretariat remains however in this report among the recommendations 
to be further considered by all parties involved and preferably 
implemented in the future. 

80. Another approach would be based on continuous involvement of the 
Commission throughout the decision-making process in order to provide 
for additional IA on amendments on behalf of the Council based on the 
specified request expressed by the Council. The additional expected 
workload for the Commission is supposed to be understandably lower than 
for the Council in this approach as the Commission would update the 

                                                            

41 Handling IA in Council, at para 19, (doc. 9832/06) 
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original estimates already contained in the original IA to its proposal42. 
However, the Commission is not obliged to response formally to any such 
request; it is only its own decision, to be taken on a case-by-case basis43

81. The third option would consist of engaging external actors, e.g. 
external experts, members of the advisory bodies or international 
organizations

. 
Nevertheless, continuous engagement of the Commission in the IA 
process in the Council to guarantee the comparability of additional IAs to 
the original findings presented by the Commission seems to be a key 
element for a successful outcome. 

44

4. Which methodological approach is to be followed?  

 under the coordination of the acting Presidency to provide 
assistance in work on additional IA. The role of the Council Secretariat in 
guaranteeing the formal requirements imposed on documents intended 
for the Council and its preparatory bodies remain however indispensable, 
especially in this particular proposed approach. 

82. As already mentioned and in reference to the scope of IA, the Council 
should use as its starting point the information contained in the IA 
provided by the Commission and follow the integrated approach of 
the IA Guidelines of the Commission. The Council should furthermore 
structure its possible additional IA in such a way as to facilitate 
comparisons with the Commission text, although without duplicating the 
Commission’s work45

83. The work on the Council IA on one or more substantive amendments 
to an original Commission proposal will rely on specific details of the 
methodology used by the Commission in preparing the original IA. Due to 
the need to secure the comparability of data and the methodology of the 
original IA report, there is a need for the ongoing involvement of the 
Commission. In this regard, the Commission has also already agreed, in 
the Common Approach to IA,

.  

46

84. In the case of methodological issues, it is further proposed that the 
Commission/IAB could in individual cases be asked for methodological 
support/advice, to provide information on the available methodology and 
data to the Presidency/Council Secretariat to evaluate the impacts of 

 to share any particular methodology used 
to prepare an IA.  

                                                            

42 See e.g. A. Renda et al: Policy-making in the EU, CEPS 2009, p. 35 
43 The Commission however retains considerable means of control over a proposal once it is tabled by the 
Commission and it is nevertheless difficult for the Council and/ or EP to amend the proposal without the 
Commission’s agreement within the co-decision procedure. See Neil NUGENT: The Government and Politics of 
the European Union, Palgrave Macmillan, 2006, p. 189 
44 See “Handling Impact Assessment in Council – Indicative Guidance for Working Party Chairs“ (doc. 9382/06), 
at para 18, which mentions the option of employing external consultants. One possible option in that case 
could be e.g. to invite experts from OECD to provide expert advice and assistance on carrying IA on additional 
amendments. 
45 See also the Common Approach to IA, at para 15. 
46 At para 16. 
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intended amendments to a specific Commission initiative in which e.g. 
more than one Directorate-General of the Commission were involved 
and/or to provide relevant contacts to respective Commission’s services in 
the event that more intensive cooperation is needed on specific IA 
questions under discussion in the Council.  

5. On which resources can a Council IA be based?  

85. As already stated, the content of the work on elaboration of additional 
IA would rely in principle on the data from the Commission used in the 
original evaluation, or in individual cases on additional data requested 
from the rest of the Council Secretariat Directorate Generals, Member 
States’ national experts and also for instance, from different kinds of 
umbrella associations and NGOs regarding a topic under question.  

86. Furthermore, in the event of the establishment (under consideration) 
of an IA support unit (if implemented in the future) within the Council 
Secretariat, secondment of national experts to this dedicated unit may be 
considered by the Member States (MS), which would further enhance 
cooperation with MS administrations in implementing the call for 
additional data where necessary. 

6. Scope of a Council’s IA? 

87. It has been agreed in Coreper, in compliance with the Common 
Approach to IA, that the starting point for Council IA should always be the 
Commission IA. The purpose is not to duplicate the work of the 
Commission. Additional reasons result from the fact that comparability 
of data must be preserved; this may be secured only by the use of 
the same databases and methodologies used in the original 
Commission’s IA.  

88. The Council IA should concentrate on particularly important, 
substantive amendments under discussion. Any additional IA prepared 
by the Council should not replicate the text from the Commission, but 
should clearly state and identify the principles (qualitative 
description) or data (where available – quantitative description) where 
the amendment differs from the Commission's original IA. 

89. As to methodological issues, an integrated approach to the IA of the 
Commission is to be followed. The purpose of the additional IA would 
not be to develop a new IA report per se, but to demonstrate in what 
respects the outcomes presented by the Commission in its original 
IA report would be affected by the proposed amendments. If the 
original IA of the Commission includes quantifiable data, these could be 
recalculated in cooperation with the Commission.  

90. The use of IA should have an auxiliary role and purpose as 
a supporting tool for political decision-making in the Council based on 
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evidence. For that reason it could be used also as the justification of the 
Council’s intentions to adopt amendments to the original Commission 
proposal within parallel negotiations with the EP in preparations of first or 
early second reading agreements on common amendments47

                                                            

47 See the IIA on better law-making, at para 30. 

.  
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IV. POSSIBLE WAYS TO FURTHER ENHANCE THE USE OF IMPACT 
ASSESSMENTS IN THE COUNCIL – ADDITIONAL 
RECOMMENDATIONS REGARDING THE ROLE OF THE PRESIDENCY 
IN THE EU COUNCIL 
 

91. It is the responsibility of the Presidency to allocate adequate time and 
enhance the structured discussion on IA in the initial WP meetings. It 
should be stressed that the introductory presentations of the 
Commission’s new initiatives in the Council’s WPs should be used for 
thorough presentation of the Commission IA findings including justification 
of the choice of policy option.  

92. The Presidency should provide for a structured debate with the 
possible use of support questions sent to the delegations ahead of the 
scheduled meeting. The delegations may choose to submit written inputs 
to those questions or may be invited to refer in their statements to these 
questions in interventions during the Working Parties.  

93. With the help of the Council Secretariat, the Presidency is invited to 
prepare a “report/working document”48 for the introductory presentations 
of a new Commission initiative in the working bodies of the Council 
analyzing all or the most significant parts49 of an IA report submitted on 
a specific initiative for discussion by the Commission. The Presidency 
“report/working document” is to be based on the use of the indicative 
Annex in the Handbook for the Working Party Chairs,50

94. This “report/working document” would be presented as the 
introductory analysis of the quality of the Commission IA report regarding 
aspects such as the reasoning for the proposed option, the relevance of 
the data and statistics etc. The “report/working document” is to further 
analyze the adherence of the IA report to the IA methodology and its 
components, i.e. whether the IA meets the standards as laid down by the 
Commission in its internal IA Guidelines and by the criteria set in the 
Annex of the Handbook for WP chairs. The reason would be to prepare 

 which provides 
a basic set of questions in order to identify whether the basic 
requirements on the quality of IA presented by the Commission were 
fulfilled.  

                                                            

48 As general rule, reports and working documents are to be drawn up under the responsibility of the Council 
Secretariat and the Presidency. Whereas the reports reflecting the positions of delegations and the state of play 
of discussions in the WP are in principle the responsibility of the Secretariat, the working documents which 
usually present a concrete proposal for advancing work on substance or on handling the proposal, are in most 
cases issued by the Presidency. For details, see Guide for producing documents for the Council and its 
preparatory bodies. 
49 Indicative guidance for WP chairs at para 15 mentions e.g. the following omissions: problem definition or the 
stakeholder consultation element, (doc. 9382/06) 
50 See “Handling Impact Assessment in Council – Indicative Guidance for Working Party Chairs“ (doc. 9382/06). 
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later a final version as a summary on the examination of the quality of the 
IA report elaborated by the Commission to be included in the report from 
the Working Party level to the Coreper. 

95. Furthermore, the WP may clarify whether any omissions are to be 
found in the IA report as submitted which the Presidency in accordance 
with the delegations’ opinions would find it necessary to be remedied to 
allow continuation of discussion on the initiative under question. The 
guidance for WP chairs provides a non-exhaustive list of such possible 
omissions: 

a. Lack of evidence of thorough consultation of relevant stakeholders or of how the 
consultation exercise has helped inform the selected policy option; 

b. Potential options are not covered (see indicative check-list in the Annex of the 
Handbook); 

c. Clear gaps in the evidence considered – e.g. no quantification of effects in cases 
where this should be possible; 

d. Chosen option does not reflex the balance of the evidence; 

e. All three pillars of sustainable development – economic, social and environmental 
impacts – are not adequately considered, or the legal impact of a proposal is 
unclear; 

f. Potential consequences for SMEs are not specifically addressed, consistent with the 
‘Think Small First’ principle. 

Source: Handling Impact Assessment in Council (doc. 9382/06), at para 9. 

96. The Presidency may further use or be inspired by the content and 
aspects discussed in the relevant opinion adopted by the IAB51 to the 
initiative under question. The Council has already agreed to such 
a possible approach in the Council Conclusions on Better Regulation of 
May 200952

97. Furthermore, the Presidency, based on the document presented, 
should invite Member States to refer in their preliminary positions to the 
findings of the IA report and present their positions on those findings. 
Equally, if available, the Member States are invited to refer also to major 
concerns included in the opinions submitted by national parliaments on 
subsidiarity aspects

. 

53

                                                            

51 To be found according to respective Commission initiatives /areas and the date of publication at the following 
website 

 of the proposal under discussion. 

http://ec.europa.eu/governance/impact/ia_carried_out/cia_2012_en.htm  
52 See Council Conclusions on Better Regulation of 28 May 2009, Para 12: “The Council commits itself to 
continue to make proper use of the Commission’s impact assessment reports and of the accompanying Impact 
Assessment Board opinions from an early stage and throughout the negotiating process”.  
53 Available at the IPEX website http://www.ipex.eu/IPEXL-WEB/home/home.do where positions and 
documents on the exercise of the national parliaments' rights to the published Commission’s initiatives are 
displayed. 

http://ec.europa.eu/governance/impact/ia_carried_out/cia_2012_en.htm�
http://www.ipex.eu/IPEXL-WEB/home/home.do�
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98. With reference to the views presented, the Presidency may consider 
proposing e.g. to postpone to a later stage the immediate subsequent 
deliberation of a proposal, or to return to more detailed points of the 
Commission initiative under question and its reasoning submitted in the 
IA report. For this purpose, the Presidency may find it necessary to allow 
further internal consultations so that Member States may analyze in detail 
specific aspects of the proposal on the basis of inputs and opinions from 
the stakeholders of the proposed initiatives and on the reasoning provided 
by the Commission in the IA report.  

99. This is because substantial impacts might not always be significant 
from the point of view of Member States and national public 
administrations, but may impose considerable impacts on particular 
groups of stakeholders. In some cases, these might be identified only in 
interaction with the representatives of stakeholders and there must be 
sufficient time to initiate and carry on a structured dialogue and 
consultations with those stakeholders at national level54

100. The length of this additional consultation period should be set and 
planned in advance so as to avoid unjustified postponing of deliberations 
in the Council. For that purpose also, the planning of common timetables 
with the EP is equally important

. It may serve 
also as a tool to identify substantive impacts and possible 
amendments (which additionally might be therefore also be defined in 
the Council on the basis of inputs from consultations with stakeholders). 

55

101. Before proceeding to the detailed discussion of a proposal and 
its parts, the Member States may be invited by the Presidency to 
present their position on whether - on the basis of evaluation of the 
Commission’s IA - they are able to accept the justification and the 
intervention logic of a proposal as presented by the Commission in 
the IA report and whether they expect to have the capacity to comply 
with the proposed legislation or have identified significant possible 
impacts specific to them which were not identified in the initial IA 
provided by the Commission

. The cooperation on such planning of 
the Presidency with the Council Secretariat is necessary. 

56

102. The outcome of the deliberations in the WP may be that the Presidency 
invites the Commission to update and amend its original IA report on the 
basis of identified omissions and Member States inputs as presented by 
the Presidency in the working document. Deciding how to respond to an 
invitation to update or complement an IA remains however entirely 

. In order to obtain the statements of all 
delegations, the Presidency may consider the use of a tour de table 
procedure.  

                                                            

54 If there is no readiness on the part of the Commission for enabling consultation of draft IA reports, then 
sufficient time should be provided at least at this stage when the official reasoning in the IA report is presented 
together with the publication of a proposal.  
55 The IIA on better law-making includes already this commitment at para 4. 
56 Guide for WP chairs: Handling of impact assessments in Council, at para 15. 
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a matter for the Commission57. In certain cases the working document 
reviewing the quality of the Commission’s IA can also be prepared by one 
or more delegations themselves58

 Pre-legislative consultations – how to provide for the Council inputs to 
the Commission’s preparatory IA work? 

, either to set out a new approach for 
resolving a general problem, or to outline a series of options on particular 
issues, and possibly the pros and cons of each, to enable the Council to 
take a further decision. 

103. Concerning the preparation process for IA, the Court of Auditors has 
suggested to the Commission, in its Special report No. 3/201059

104. Such a disposition is also included at para 26 of the IIA on Better 
Lawmaking which states that during the period preceding the submission 
of legislative proposals, the Commission may conduct the widest possible 
consultations, whose results will be made public. In certain cases, 
according to IIA, where the Commission deems it appropriate, it may 
even submit pre-legislative consultation documents on which the EP and 
the Council may choose to deliver an opinion 

, 
to publish interim documents and details of initiatives for which IA is 
planned.  

105. This recommendation is partly already fulfilled by the Commission by 
the regular publishing of the so-called ‘roadmaps’ to planned initiatives. 
As to the consultation of draft IA reports, the position of the Commission 
remains however opposed as the Commission states that making draft IA 
publicly available could affect adversely the right of initiative of the 
Commission as well as delay the policymaking process. Nevertheless, 
Commission services consult and inform stakeholders at different 
stages of IA work using roadmaps, specific consultation documents 
/instruments (e.g. results of external studies) or Green or White 
Papers to set out their interim views. Therefore, during the 
consultation phase, stakeholders should be able to comment on a clear 
problem definition, subsidiarity analysis, description of possible options 
and their impacts. 

106. In the Commission’s view, this step-by-step approach allows early 
stakeholder feedback and learning and ensures that the analysis is 
always complete, consistent and accurate and it avoids the serious 
short-comings of a late stage consultation (e.g. on draft IA report) 
when much has already been decided and consultation is often 

                                                            

57 See para  12  of the Guide for WP chairs: Handling of impact assessments in Council. 
58 See further the Guide for producing documents for the Council and its preparatory bodies. 
59 Special Report of the Court of Auditors No. 3/2010, Para. 84, Recommendation No. 1., p. 46.  
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perceived by stakeholders rather as "policy-based evidence making" 
than "evidence-based policy making". 

107. Nevertheless, with regard to the aforementioned Commission position, 
it is proposed that the Council should consider further ways of providing 
for an early scrutiny of Commission initiatives and deliver to the 
Commission its opinion in order to present the likely concerns and 
expectations of the Member States on issues to be tackled later in the IA 
reports prepared by the Commission.  

108. This may be based for example on the systematic examination of 
roadmaps60

109. This should allow feedback from Member States to the proposed 
definitions of: a) problems, b) defined groups of affected stakeholders, c) 
a proposed intervention logic etc. as described by the Commission in the 
roadmaps before the work of the Commission on IA work are  in progress 
and finalized. This practice could therefore enhance an exchange of 
information on likely aspects of the announced initiatives which the 
Council / Member States may consider as important to be addressed in an 
IA by the Commission.  

 of planned Commission initiatives after the date of their 
publication with the Commission Working and Legislative Programme 
(only “CWLP” hereinafter) e.g. under the coordination of the acting 
Presidency (and the involvement of the Council Secretariat) and based on 
the division of topics by the respective working groups under the Council 
sectoral formations.  

110. To summarize, it is proposed in this section that:  

a. The Council could devote special meetings of its working bodies 
to discussion of selected Commission roadmaps of planned 
initiatives to allow in the early stage the definition of a common 
position61 from the Council reflecting the Member States’ 
opinions and concerns about the initiatives anticipated62

b. The coordination of outputs from the sectoral formations of the 
Council could be coordinated by the Presidency through e.g. the 
Competitiveness Council [other solutions to be discussed]. 

.  

c. This practice could provide for early awareness on the part of the 
Council about the content and principles of planned Commission 

                                                            

60 The Roadmaps to the items published in CWLP are to be found according to particular areas and the date of 
publication at the following website http://ec.europa.eu/governance/impact/planned_ia/planned_ia_en.htm  
61 A concrete specification for the most suitable type of document according to the Council’s Rule of Procedure 
is to be further specified in discussion with the Council Secretariat.  
62 The Council has already committed itself to the suggested process. See Council Conclusions on Better 
Regulation of 28 May 2009, Para 11: “The Council commits itself to carefully study the Roadmaps from the 
annual Commission Legislative and Work programme and provide possible feedback on them to the 
Commission;“. 

http://ec.europa.eu/governance/impact/planned_ia/planned_ia_en.htm�
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initiatives and provide for the regular practice of deliberation on 
IAs in the working bodies of the Council.  

111. It is further proposed that the Commission could take into account 
these ‘opinions’ of the Council63 (if adopted) during the IA process on 
a specific initiative under question or, to be reflected later by the 
members of the IAB while considering possible recommendations on the 
opinions on submitted draft Commission proposals and corresponding IA 
reports64

 

. This practice would not represent any prejudice to the 
Commission’s right of initiative. The Commission (the responsible service, 
e.g. a Directorate-General) remains with full responsibility to decide on its 
own on which aspects presented in those presented opinions of the 
Council it would reflect in the preparation of IA and a proposal itself 
before its final submission to the college of the Commission for approval.  

                                                            

63 Note: The type of the documents is to be further specified, see above. 
64 This is not in contradiction to the internal Rules of procedure of IAB, where Art. 15, Point 1., specifies: “The 
Board, acting through the Chair, may consult on horizontal and methodological issues with institutions, 
individuals and groups outside the Commission.” 
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ANNEXES: 
I.) -   Copy of letters of 12 ministers on IA in Council to the Secretary                                                        

....General of the Council Mr. Uwe Corsepius:  
o 1st version dated 23 September 2011, (ANNEX A) 
o 2nd reply of ministers dated 7 December 2011, (ANNEX C)  

- Copy of the official replies of Secretary General Uwe Corsepius dated 
11 October 2011 (ANNEX B) and 24 April 2012 (ANNEX D). 

 
II.) -  Indicative scheme on IA process with the indication of new proposed 
         principles in examination of Commission initiatives and their reasoning 
         as included in the IA reports  
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