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Follow-up to the TOP10 Consultation of SMEs on EU Regulation 
 
 
SME views on progress on the most burdensome pieces of EU 
legislation identified in the Commission’s TOP10 Consultation 
 
This report outlines views expressed by SMEs on progress in addressing their 
concerns about the most burdensome pieces of EU legislation identified 
during the Commission’s TOP10 consultation of SMEs in 2012.  It has been 
produced drawing on the input of SME organisations in Austria, Denmark, 
Finland, Ireland, Sweden, and the UK, whose views, and those of their 
members, were obtained in the last months of 2013 – twelve months after the 
Commission’s consultation. 
 
SMEs strongly support the Commission’s Smart Regulation commitments, 
including the TOP10 programme and also REFIT and ABR.  They believe that 
Smart Regulation is essential to encourage growth and competitiveness, and 
want to see it integrated into all policy areas. 
 
SMEs find much to welcome in the EU institutions’ response to the 
consultation, and feel progress on burden reduction has been made in some 
areas.  However, they believe more must be done to improve the regulatory 
environment for smaller businesses – they want to see the EU go further and 
act faster to address the problems raised in the consultation, if it is to support 
growth and build trust with SME bodies. 
 
The main part of this report discusses each of the areas of legislation in the 
TOP10 Communication1 in turn.  For each, there is a brief summary of the 
Commission’s findings from the TOP10 Communication, then a discussion of 
the reactions and recommendations of SMEs in late 2013.  The main 
conclusions that emerge are: 
 
1.  SMEs believe regulatory burdens remain too heavy.  SMEs recognise 
that progress has been made – for example, the burden of paperwork that will 
be required by the new Procurement Directive has been considerably 
lightened.  However, they feel that many burdens have not yet been tackled – 
for example, the Working Time Directive remains problematic for SMEs.  In 
some cases, they feel the Commission has gone ahead with new legislative 
proposals without taking into account the significant concerns raised by SMEs 
in the consultation; the provision for joint and several liability in the Posting of 
Workers Directive is one such concern. 
 
2.  SMEs support lighter regimes, as these take into account the 
disproportionate costs faced by smaller businesses when complying with 
regulation.  They welcome the expansion of the ‘craftsmen’ exemption from 
the tachograph requirement in the Road Transport Directive, and would like 
lighter regimes to be expanded in other areas, such as Waste legislation.  
SMEs are strongly in favour of risk-based approaches, e.g. in Data Protection 

                                                 
1 COM(2013) 446 
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and Occupational Health and Safety.  These should enable unnecessary and 
costly burdens to be reduced for businesses, while maintaining protection for 
consumers, workers and the environment. 
 
3.  SMEs welcome clear and timely guidance.  Good guidance reduces the 
costs of understanding legislation, and can be used to simplify regulatory 
burdens.  The Commission’s commitments to issue (or invite others to issue) 
guidance in areas such as chemicals, procurement and VAT are strongly 
welcomed by SMEs, especially where they will reduce the duplication of 
requirements and clarify especially complex regulation.  SMEs call for the 
inclusion of stakeholders in the development of guidance and would like to 
see clear timetables for the issuing of guidance. 
 
4.  SMEs believe consultation is essential to the development of Smart 
Regulation.  SMEs are pleased to see the Commission’s commitment to 
assessing EU legislation, both ex ante through impact assessments, and ex 
post through evaluations and Fitness Checks.  They believe it is important 
that the Commission consults as many SMEs and SME organisations as 
possible as part of these assessments and evaluations – for example, in the 
occupational health and safety Fitness Check and the Working Time Directive 
impact assessment.  SMEs also welcome the commitment to ongoing 
discussion with SMEs in the implementation of the proposed Product Safety 
Regulation. 
 
5.  SMEs support faster progress on the Commission’s Smart Regulation 
commitments.  In many cases, SMEs are concerned about the lack of 
tangible, time-limited goals.  They would like the Commission to set out 
specific targets to reduce SME burdens, and an ambitious timetable in which 
to achieve them. 
 
6.  SMEs believe the EU institutions and the Member States must 
cooperate to minimise unnecessary burdens.  SMEs recognise the 
Commission cannot succeed alone, and they urge the Council and the 
Parliament to take account of SMEs when considering legislation, and to 
preserve lighter regimes and exemptions in particular.  They also believe it is 
important that Member States implement legislation in a way which minimises 
regulatory burden, paying attention to best practice and avoiding gold-plating. 
 
The opinions of SMEs set out in this report do not necessarily reflect the view 
of all SMEs, nor of the Member States concerned.  
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1. Chemicals – REACH 
 
In the 2012 TOP10 consultation, SMEs reported concerns with the cost and 
complexity of information obligations, inconsistent application by Member 
States, and a lack of coherence between REACH and other chemicals 
legislation.  The Commission responded that it has carried out a 
comprehensive review of REACH, and has reduced registration fees for 
SMEs.  The European Chemicals Agency (ECHA) has appointed an SME 
Ambassador.  The Commission committed to avoiding or minimising overlaps 
by asking the ECHA to issue guidance, where appropriate, or by preparing 
implementing legislation.  The Commission considered that legal amendments 
to REACH were not useful, as implementation is not yet complete. 
 
a) Administrative requirements and guidance 
 
SME reactions 

• The administrative burdens of REACH remain excessive. 
• SMEs often have to hire expensive external experts to help them 

interpret the legislation and guidance. 
• SMEs find that the obligation to store and make available Material 

Safety Data Sheets imposes a heavy burden. 
• SMEs welcome the Commission’s commitment to invite the ECHA to 

issue guidance to minimise inconsistency and overlaps.  However, 
duplicated requirements (between REACH and other chemicals 
legislation) still concern them, and new guidance has not yet appeared. 
They hope that new guidance will cut the cost of learning about the 
rules. 

 
SME recommendations 

• Businesses would like a delivery plan with a clear timetable for the 
issuing of guidance on duplicated requirements. 

• SMEs would welcome simplified guidance on other areas of REACH 
which they find difficult to interpret, and which impose large 
administrative burdens. 

 
b) Registration and SVHC processes 
 
SME reactions 

• SMEs strongly welcome the reduction in registration fees, as this was a 
key area of concern. 

• SMEs find the arrangements associated with Substances of Very High 
Concern (SVHCs) to be particularly burdensome. 

• The Risk Management Options (RMO) process currently imposes 
excessive costs, uncertainty and administrative burdens on business. 

• The fees payable to authorisation consortia and the administrative 
costs associated with authorisation remain expensive for many firms. 
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SME recommendations 
• SMEs would like to see the Commission investigate fairer cost-sharing 

arrangements. 
• A common methodology for implementing the RMO process should be 

introduced. 
o It should involve the industry in the decision-making process. 
o Risks should be addressed in a proportionate way. 

• The ECHA should publish a list of authorisation consortia on its 
website. 

 
c) Wider competitiveness issues 
 
SME reactions 

• SMEs believe they will be placed at a disadvantage in the global 
market as a result of the burdensome requirements of REACH. 

• The review of REACH did not comprehensively consider the issues 
faced by downstream chemicals users, including SMEs. Increased 
costs can have a large impact throughout the supply chain. 

 
SME recommendations 

• Businesses would like to see greater monitoring and analysis of the 
effects of REACH on innovation, supply chains and product prices. 

 
d) Enforcement and implementation 
 
SME reactions 

• Inconsistent enforcement and implementation of the REACH rules 
causes problems and additional costs for SMEs. 

• Authorisation decisions could lead to business closures.  Appeals 
against authorisation decisions could lead to costly legal battles, which 
may be possible for large but not small firms. 

 
SME recommendations 

• A more accessible and less costly appeals process against 
authorisation decisions should be introduced. 
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2. Data Protection 
 
In the 2012 TOP10 consultation, SMEs reported that they found the 
obligations in the data protection proposal to be excessively detailed, and they 
wanted SME exemptions to be maintained in the final legislation.  They also 
noted that the economic benefits of the reform would accrue only to 
companies trading across borders, but companies trading only domestically 
would still have to bear additional burdens.  The Commission responded that 
it was working with the European Parliament and the Council to maintain SME 
exemptions and to further develop a risk-based approach that will minimise 
burdens, whilst maintaining protection for data and retaining clarity of legal 
obligations. 
 
SME reactions 

• SMEs welcome the exemptions in the new proposal, but they continue 
to find the proposed obligations excessively prescriptive and 
burdensome, such as: 

o Requirement to provide consumers with free rights of access to 
their data 

o Heavy fines for small errors without serious consequences. 
• They also want to see the Commission’s exemption from the costly 

requirement to have a data protection officer preserved 
• SMEs are concerned that the amendments made by the European 

Parliament have made the proposal more costly and disproportionate. 
• SMEs are still concerned that companies who trade only domestically 

will accrue costs but no economic benefits from the new rules. 
 
SME recommendations 

• SMEs welcome a risk-based approach and would like to see it 
developed further. 

• Businesses would like SMEs to be exempted from more obligations, 
which are disproportionately burdensome for smaller companies. 

• SMEs feel the current proposals could damage their competitiveness 
and deter innovation in the EU. They want to see an open and serious 
review. 
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3. Employment – Posting of Workers 
 
In the 2012 TOP10 consultation, SMEs reported that they support clearer 
enforcement and suggest the introduction of a system of prior notification of 
detachments.  They would like joint and several liability for SMEs to be 
reconsidered: it will have a disproportionate impact on smaller companies as 
they have less capacity to monitor subcontractors’ compliance, and it may 
pose a barrier to entering new markets.  The Commission responded that the 
proposed Posting of Workers Directive includes positive elements for SMEs, 
including risk-based inspections, increased legal certainty and limited control 
measures which Member States can apply.  The Commission also responded 
that it considered joint and several liability to be an important measure. At the 
time of writing, the Commission proposals are being negotiated by the co-
legislator. 
 
SME reactions 

• SMEs support the clarification of the law and the limit placed on the 
additional burdens which Member States can impose. 

• They are still concerned about burdensome administrative 
requirements in the proposed legislation. 

• However, they remain extremely concerned about the introduction of 
joint and several liability, which has been maintained in the text agreed 
at Council, for the following reasons: 

o It will impose heavy and disproportionate burdens on SMEs 
o SMEs lack the administrative and HR capacities to fully monitor 

their subcontractors 
o It will diminish SMEs’ ability to operate by exposing them to far 

greater commercial risk, which many will be unable to afford. 
 
SME recommendations 

• Administrative requirements in the final legislation should be justified 
and proportionate. 

• Joint and several liability should be removed from the final legislation.  
If it is not removed, the resulting burdens should be minimised, for 
example by developing clear EU guidance and circulating it well before 
the new law comes into force. 
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4. Product Safety 
 
In the 2012 TOP10 consultation, SMEs reported that implementation and 
enforcement of product safety rules varies substantially between Member 
States.  The system is expensive for SMEs, and does not offer proper 
information and protection to consumers.  The Commission responded that 
the proposed product safety and market surveillance package will ensure 
more uniform application and improve cooperation between authorities, as 
well as protecting SMEs from unfair competition from non-compliant 
operators.  The Commission plans to issue further guidance and assistance to 
SMEs following the legislative package, and will consult businesses regularly 
on its implementation. At the time of writing, the Commission proposals are 
being negotiated by the co-legislator. 
 
SME reactions 

• SMEs welcome the commitment to streamlined, risk-based and 
harmonised legislation in this area, particularly the commitment to a 
framework for regular consultation. 

• Businesses feel that the draft regulation still contains unnecessary 
burdens, such as the additional ‘one size fits all’ obligations on 
elaborating and storing technical documentation for non-risk or low risk 
products. 

• SMEs are concerned that the European Parliament has introduced 
extra burdensome measures for SMEs, such as the requirement for a 
judicial officer to control sample testing. 

• SMEs are particularly concerned about the possible introduction of 
mandatory origin marking and confusing CE+ (European safety-tested) 
marking, which will not lead to higher product safety and are not 
supported by evidence. 

• SMEs find it very difficult to appeal against the decisions of market 
surveillance authorities – court proceedings are prohibitively expensive 
and SOLVIT cannot be used against national technical regulations. 

• SMEs believe that there should be a clear demarcation line between 
harmonised sector directives and the consumer product safety 
regulation. 

• SMEs believe find that provisions in the consumer product safety 
regulation should not be stricter than the New Legislative Framework, 
especially as it typically applies to non-risk or low-risk products. 

 
SME recommendations 

• SMEs want the Commission, the Parliament and the Council to keep 
SMEs in mind as they finalise the legislation and ensure that the 
package is SME-friendly. They particularly do not want to see 
mandatory origin marking. 

• SMEs want an accessible and effective appeals process against 
decisions taken by market surveillance authorities to be developed. 
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5. Public Procurement 
 
In the 2012 TOP10 consultation, SMEs reported that public procurement 
procedures are onerous and disproportionate, and are often applied differently 
in each Member State. This acts as a barrier for smaller businesses to 
participate in public tenders. The Commission responded that its proposed 
procurement package includes provisions to require authorities to accept self-
declarations at bidding stage, to cap the required minimum turnover, and to 
‘comply or explain’ with splitting contracts into lots. The transition to e-
procurement will further simplify and open up the process. The Commission 
also notes that some burdens are imposed by Member State practices. At the 
time of writing, the revised Directive has recently been adopted, and now 
needs to be transposed by Member States. 
 
SME reactions 

• SMEs welcome the revision of the Directive, which includes several 
SME-friendly elements such as reduced documentation requirements 
for non-winning bidders and the transition to e-procurement. 

• Businesses are concerned that some of these initiatives will be difficult 
to apply in practice, such as the ‘comply or explain’ principle in the 
splitting of contracts. 

• SMEs feel that reporting obligations in the revision remain excessively 
burdensome. 

 
SME recommendations 

• SMEs would like the Commission to produce updated guidance on 
procurement which takes into account the changes in the Directive, 
and Member States to transpose and implement the Directive in a 
manner that minimises burdens for SMEs. 
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6. Recognition of Professional Qualifications 
 
In the 2012 TOP10 consultation, SMEs reported that they find current 
obligations confusing.  They welcomed some provisions in the proposed 
amendment (which has since been agreed), but questioned others. 
 
SME reactions  

• SMEs welcome the modernisation of the rules on temporary mobility 
and the generalisation of the Internal Market Information System. 
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7. Road Transport – Tachographs 
 
In the 2012 TOP10 consultation, SMEs reported that installing tachographs is 
costly and complying with current rules imposes a heavy administrative 
burden.  They thought vehicles that do not travel far from their base should be 
exempted from requirements.  The Commission responded that they were 
proposing an expansion of the exemption for vehicles that do not travel far 
from their base, and that final legislation was likely to include a compulsory 
‘craftsmen’ exemption.  This would improve legal certainty and avoid 
administrative burden and complexity. 
 
SME reactions 

• SMEs recognise that the agreed legislation is an improvement to 
existing rules and welcomes the expansion of the ‘craftsmen 
exemption’ – installing a tachograph is costly and imposes an 
administrative burden. 

• Even with digital tachographs, small human errors with no safety 
consequences can lead to large fines and SMEs losing their road 
haulage permits. 

 
SME recommendations 

• SMEs would like the new rules to be implemented promptly, and 
enforced proportionately with regard to safety risks. 
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8. Employment – Occupational Health and Safety (OHS) 
 
In the 2012 TOP10 consultation, SMEs reported that the obligations for 
documenting risk assessments are too burdensome – documentation is 
unnecessary for low risk activities.  Exemptions and lighter regimes should be 
expanded, and duplication of requirements should be removed.  The 
Commission responded that current legislation includes certain SME 
exemptions, and the entire acquis is currently undergoing an evaluation 
(Fitness Check), to report by the end of 2015, which will include consultation 
of SMEs. 
 
SME reactions 

• SMEs reiterate that occupational health and safety legislation is 
unnecessarily and disproportionately burdensome. 

• Existing exemptions and flexibilities are insufficient to ease the burden 
on SMEs – national regulators must demand a written assessment 
(although they can decide on its format). 

 
SME recommendations 

• SMEs welcome the ongoing evaluation, and urge the Commission to: 
o Consult as wide a range of small businesses and representative 

organisations as possible 
o Pay specific attention to duplication of requirements (notably 

between the risk assessment provisions in the Framework 
Directive and those in the 23 other related OHS Directives) 

o Not propose new occupational health and safety legislation 
before the results are available. 

• SMEs welcome the Commission’s REFIT commitments not to table 
new proposals on occupational health and safety of hairdressers, and 
on muscular-skeletal disorders and screen displays. 
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9. Employment – Temporary Agency Work 
 
In the 2012 TOP10 consultation, SMEs reported that the Directive on 
temporary agency work had not made easier for companies to work across 
borders, and administrative requirements remained high – SMEs would like 
more proportionate requirements and would like temporary agency work to be 
brought under the Services Directive.  The Commission responded that a 
report drawn up in consultation with Member States and social partners was 
due to be published in December 2013. At the time of writing, publication has 
been delayed and the report will be published imminently.  The Commission 
also committed to consider including recommendations to Member States in 
2014 if national rules on temporary agency work are imposing specific 
regulatory burdens which are obstacles to growth and competitiveness. 
 
SME reactions 

• Businesses find that the Agency Workers Directive has increased costs 
for employers and agencies, but has not significantly benefited 
workers. 

• SMEs welcome the Commission’s commitment to publish a report on 
temporary agency work in the near future. 

• SMEs experience problems dealing with the different rules governing 
temporary agencies in each Member State. 

 
SME recommendations 

• SMEs emphasise the importance of the forthcoming report addressing 
SME concerns and seeking views from as wide a range of businesses 
and organisations as possible 

• SMEs would like the Commission to examine how Member States have 
transposed and implemented the Directive. 
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10.  Employment – Working Time 
 
In the 2012 TOP10 consultation, SMEs reported that the Directive is complex 
and inflexible, particularly for businesses which face variable demand.  SMEs 
would like changes to on-call time rules, and would like to extend to 12 
months the period for calculating average working hours. They also think the 
record-keeping burden should be shared between employer and employee.  
The complexity of the legislation makes it necessary for many SMEs to seek 
costly legal advice. The Commission responded that it is preparing a detailed 
Impact Assessment which will take special account of the concerns of SMEs. 
 
SME reactions 

• SMEs is pleased that an Impact Assessment is being prepared on the 
Working Time Directive. They are disappointed with the slow progress 
on this issue, although they recognise the political difficulties of making 
changes. 

• The issues around on-call time and compensatory rest time remain of 
great concern to SMEs. 

• Current rules are considered to be inflexible, and not to take sufficient 
account of the different situations of each Member State. 

• SMEs are disproportionately burdened by their de facto exclusion from 
the possibility of a 12 month averaging period for calculating hours. 

 
SME recommendations  

• SMEs want to be consulted on the forthcoming Impact Assessment, 
along with a wide range of business organisations and other 
stakeholders. 

• SMEs want future proposals to include more flexibility, especially 
around on-call time. A 12 month averaging period for working hours 
should be available to any enterprise that can make a case for it to 
prevent disproportionate SME impacts. 
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11.  Value Added Tax – Common VAT System 
 
In the 2012 TOP10 consultation, SMEs reported that the system is complex 
and varies across Member States.  There is no simple, uniform VAT 
declaration.  VAT identification numbers should be generalised.  Member 
States must register in all Member States where they want to export.  There is 
no cap on VAT rates, which adds to complexity.  Information and guidance is 
inadequate.  The Commission responded that they were planning a proposal 
for a standard VAT declaration for the end of 2013 (this has now been 
proposed).  They are also planning to introduce a ‘mini-one-stop-shop’ for e-
services, broadcasting and telecom services in 2015, to coincide with the 
introduction of the new rules on place of supply; the Commission will work to 
ensure it provides support to business from the start.  The Commission 
supports broadening the mini-one-stop-shop, and the Council has concluded 
this can be done only after the current initiative has been assessed.  Work will 
intensify on the development of the EU VAT web portal, in active consultation 
with Member States and SMEs, to better suit the needs of SMEs. 
 
SME reactions 

• SMEs welcome the Commission’s attempts to address some concerns 
with VAT, especially the introduction of the mini-one-stop-shop. 

• They are disappointed that many SME requests, such as the single 
registration number, are unlikely to be implemented, but recognise the 
political and technical difficulties involved. 

• Variation between administrative requirements imposed by different 
Member States remains burdensome for SMEs. 

 
SME recommendations 

• SMEs urge the Commission to introduce the mini-one-stop-shop as 
soon as possible, and to explain the timetable. 

• SMEs would like the Commission to extend the scope of its actions, 
e.g. expanding the mini-one-stop-shop to cover more sectors. 

• Businesses hope the EU VAT forum will be strengthened, to create 
greater clarity for businesses. 
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12.  Value Added Tax – Refunds 
 
In the 2012 TOP10 consultation, SMEs reported their concerns with the lack 
of Member State responses to requests for VAT refunds and delays in receipt 
of refunds.  The Commission responded that initial problems with the VAT 
refund system have now been resolved, and the Commission is ready to 
ensure quick and effective follow-up to any other problems.   
 
SME reactions 

• SMEs consider that the Commission has addressed their fundamental 
concerns, and will be pleased if the Commission meets its stated goals. 

• The electronic portals have made some processes easier. 
• However, some Member States still appear unwilling to repay VAT, 

which continues to pose problems for SMEs. 
 
SME recommendations 

• SMEs want the Commission to take action to ensure that Member 
States comply with rules on VAT refund, and make refunds quickly. 
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13.  Waste 
 
In the 2012 TOP10 consultation, SMEs reported that they are concerned 
about lack of clarity in the Directive.  There are problems with gold-plating and 
lack of appropriate advice and guidance.  Exemptions or lighter regimes 
should be introduced for the requirements on reporting and waste transfer 
notes.  The Commission responded that it is carrying out a review of EU 
waste policy under REFIT.  It will work with Member States and stakeholders 
on guidance and advice, and on reducing certain administrative burdens.  The 
Commission will take action to increase SME participation in the European 
Resource Efficiency Platform, and will hold a workshop at the beginning of 
2014 to discuss SME concerns around waste legislation. 
 
SME reactions 

• SMEs welcome the ongoing review of waste policy, and its focus on 
administrative burdens. 

• SMEs are very interested in the workshop to discuss concerns around 
waste legislation. 

 
SME recommendations 

• SMEs hope the ongoing review of waste policy will address some of 
the specific problems, especially the excessively burdensome 
requirements and the need for more exemptions and lighter regimes for 
smaller businesses. 

• SMEs would like the Commission to consider exempting small waste 
incineration installations from future legislation, and to allow Member 
States more flexibility to grant exemptions from certain monitoring 
obligations, if compliance with emissions thresholds is assured. 
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14.  Waste shipments 
 
In the 2012 TOP10 consultation, SMEs reported that the Regulation has not 
led to the creation of a common market for waste utilisation and recycling.  
More should be done to ensure implementation of the regulation, with less 
focus on unproblematic waste.  Procedures for moving waste between 
Member States should be simplified.  The Commission responded that it has 
taken a number of initiatives to promote a common market for waste utilisation 
and recycling.  It has actively encouraged the use of electronic systems for 
exchange of waste shipment data, and is investigating a possible EU-wide 
electronic data exchange system.  A Commission proposal to strengthen 
waste shipments inspections was planned for mid-2013 (and came out in July 
2013), which was widely supported during the 2011 public consultation, and 
which took account of the needs of SMEs. 
 
SME reactions 

• SMEs welcome the increased focus on the shipment of waste, and in 
particular the development of electronic systems. 

• SMEs recognise the improvements made by the July 2013 proposal on 
waste shipment inspections. 

• Lack of harmonisation across Member States remains problematic for 
SMEs. 

 
SME recommendations 

• SMEs feel the Commission should ensure forthcoming legislation 
‘thinks small first’ by moving towards a risk-based approach and 
reducing administrative burdens. 

 


