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Key points

The comparative study provides an overview of the situation in the 27 EU Member States and the
EFTA/EEA countries (Iceland, Liechtenstein and Nonyas regards access to justice in gender
equality and amdiscrimination law. It addresses procedural guarantees, the requirement for an
effective, proportionate and dissuasive remedy and the effectiveness of the legal framework in
practice.

An effective access to justice is of fundamental importance for victims seeking redress when
discrimination occurs. Alleged victims of discrimination may seek redress through the general
judicial mechanisms and in accordance with the general national procedwal rule

Several extrgudicial or alternative dispute settlement mechanisms such as conciliation and
mediation are available at national level. Ombudsmen and equality bodies may also provide an
alternative to the general courts. However, whilst there is pegdre terms of awareness and
promotion of fundamental rights, this is not matched by an equivalent awareness and accessibility to
remedies for breaches of these rights.

Associations, organisations or other legal entities can play a significant roledafémee of rights

on behalf of or in support of the complainant. Whilst in some countries equality bodies have legal
standing and can bring a case to court, in others, they can only provide assistance to the claimant, or
provide observations to the court.

The key factor setting apart discrimination cases from others is the reversed burden of proof.
However, practical implementation of the requirement is problematic: discriminatory conduct is
seldom formulated on paper or expressed orally in front of sggsand may be disguised as other
behaviour; despite the requirement to shift the burden of proof irdigntimination legislation,

civil procedural laws do not expressly provide for this; lack of awareness among judges and other
members of the legal piession in relation to the requirement and the means of its application
inhibit the implementation of the shift in practice.

The length of proceedings is identified as an obstacle to access to justice in quite a few countries.
Most national laws do notrgvide a time limit for judges or other bodies to decide on a case. This
usually results in very long proceedings. Where the national law sets time limits, stakeholders have
reported that these are not respected in practice, due to the workload andferresaurces
available to the courts and public bodies.

The costs of legal representation are an important issue. In countries where legal representation
entails high costs, victims may settle more quickly, accept reduced damages, or be reluctant to
appealfirst instance decisions. Moreover, in almost all countries national law contains the loser pays
principle. Even where the principle does not apply and each side bears their own costs, these can be
very significant for people without access to legal bidact, legal aid is only offered to a restricted
proportion of the population and is not usually available outside of judicial proceedings.

At the national level, breaches of adiscrimination legislation attract a variety of sanctions and the
remedies available to alleged victims may be civil, administrative or criminal depending on the legal
instrument on which a case is based and the ¢ygmbility which discrimination attracts in the

given legal system. National experts and stakeholders consulted for this study did not consider the
vast majority of sanctions in place for violations of alisicrimination legislation at national level t

be effective, proportionate and dissuasive. The effect of the costs and length of proceedings coupled
with the low amount of compensation generally awarded could dissuade victims from bringing their
cases forward.
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Kernpunkte

Die vergleichend&tudie bietet einen Uberblick tiber die Situation in den 2/Migliedstaaten und

den EFTA/EWRStaaten (Island, Liechtenstein und Norwegen) beziglich des Zugangs zum Recht in
Gleichstellungs und Antidiskriminierungsrecht. Sie bezieht sich auf Verfahreasgien, die
Anforderung nach wirksamen, verhaltnismafRigen und abschreckenden Rechtsbehelfen und die
tatséchliche Wirksamkeit des rechtlichen Rahmens in der Praxis.

Ein effektiver Zugang zum Recht ist von grundlegender Bedeutung fiur Opfer von Disknimgjier

die nach Wiedergutmachung streben. Mutmalfliche Opfer von Diskriminierung darfen im Rahmen
der (blichen gerichtlichen Verfahren in Ubereinstimmung mit den allgemeinen Verfahrensregeln
jedes Staates Rechtsbehelf einlegen.

Eine Reihe von aul3ergerichtlefn oder alternativen Streitbeilegungsverfahren, wie z.B. Mediation
und Schlichtung, steht auf nationaler Ebene zur Verfligung. Birgerbeauftragte und
Gleichstellungsstellen kdnnen auch eine Alternative zu dem Gang vor die allgemeinen Gerichte sein.
Wahrend e zwar bemerkenswerte Fortschritte in Bezug auf Grundrechtsbewusstsein und
Grundrechtsférderung gibt, sind diese jedoch nicht mit einem gleichwertigen Bekanntheitsgrad der
die Verletzung dieser Rechte betreffenden Rechtsbehelfe und ihrer Zugéanglichikeiesr.

Verbénde, Organisationen oder andere juristische Personen kdnnen eine bedeutende Rolle bei der
Verteidigung der Rechte des Beschwerdeflihrers oder bei seiner Unterstiitzung spielen. Wahrend sie
in einigen Staaten Klagebefugnis haben und einen FalGeoicht bringen kénnen, kénnen sie in
anderen Féllen dem Beschwerdefuhrer nur Hilfestellung leisten, oder dem Gericht Beobachtungen
zukommen lassen.

Das entscheidende Merkmal, das Diskriminierungsfalle von anderen unterscheidet, ist die
Beweislastumkehr.Allerdings ist die praktische Umsetzung dieser Vorschrift problematisch:
Diskriminierendes Verhalten wird selten schriftlich formuliert oder mindlich vor Zeugen geaufert
und kann als anderes Verhalten verschleiert werden; trotz der Verpflichtung, diésIBswia
nationalen Antidiskriminierungsgesetzen umzukehren, sehen die zivilprozessrechtlichen Gesetze
diese Umkehrung oft nicht ausdrtcklich vor; mangelnde Kenntnis dieser Anforderung und der
Klagemittel von Seiten der Richter und anderer MitgliedeBigafsstands der Juristen hemmt auch

die praktische Durchfihrung der Beweislastverschiebung.

Die Verfahrensdauer ist in einer ganzen Menge von Landern als ein Hindernis fiir den Zugang zum
Recht identifizierbar. Die meisten nationalen Gesetzesvorschrétemsdceine Frist fur Richter oder
andere Einrichtungen vor, um Uber einen Fall zu entscheiden. Dies fuhrt in der Regel zu sehr langen
Verfahren. Im Fall, dass Fristen gesetzlich festgelegt sind, haben die beteiligten Interessensvertreter
berichtet, dass dse in der Praxis aufgrund der Arbeitsbelastung und/oder der knappen Mittel der
Gerichte und 6ffentlichen Einrichtungen nicht eingehalten werden.

Die Kosten der Prozessvertretung sind ein ernsthaftes Problem. In Landern, in denen Vertretung vor
Gericht mit hohen Kosten verbunden ist, kénnen Opfer das Verfahren schneller aufgeben,
geschmalerten Schadensersatz annehmen, oder nur zégernd Rechtsmittel gegen die erstinstanzliche
Entscheidung einlegen. Daruber hinaus enthélt das nationale Recht fast aller datsiatser-pays
principle, d.h. den Grundsatz wonach die unterlegene Partei die Kosten zu trageellsitin dem

Fall, dass dieser Grundsatz nicht gilt, und jede Seite ihre eigenen Kosten tragt, konnen die Kosten
fur Personen ohne Anspruch a#frozesskostenhilfe sehr erheblich sein. In der Tat wird
Prozesskostenhilfe nur einem eingeschrankten Teil der Bevolkerung zugesprochen und steht in der
Regel nicht fur aul3ergerichtliche Verfahren zur Verfligung.

Auf nationaler Ebene, fihren VersttRe gegemidiskriminierungsregeln zu einer Vielzahl von
Sanktionen, und die zur Verfigung stehenden Rechtsbehelfe, auf die mutmafliche Opfer
zurlckgreifen kénnen, kénnen zijilverwaltungs oder strafrechtlich sein, abhangig von dem
Rechtsinstrument, das auf deall anwendbar ist, und der Art der Haftung, die Diskriminierung in

dem jeweiligen Rechtssystem mit sich bringt. Nationale Experten und Interessenvertreter, die fir
diese Studie angehort wurden, waren nicht der Meinung, dass die mehrheitlich anwendbaren
Sanktionen fir VerstdRe gegen Antidiskriminierungsgesetze auf nationaler Ebene wirksam,
verhaltnismaRig und abschreckend seien. Die abschreckende Wirkung der Verfahrenskosten und
dauer, in Verbindung mit der geringen Hohe der Entschadigungen, die geearéhlrgwerden,
kénnten Opfer davon abhalten, ihren Fall weiter voranzutreiben.
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Points clés

Cette ®tude comparative offre une vue dbébensembl e
|l es pays EEE/ AELE (1l sl ande, Lichtenstein, Nor v g
mati re doé®galit® des sexeons. El¢ abarde lalquestbredesc ont r e
garanties procédurales, des conditions pour un recours effectif, proportionné et dissuasif et de
| 6efficacit® du cadre juridiqgue en pratique.

Un acc s efficace ° l a justice egnescheicbantéa i mpor t
obtenir réparation en cas de discrimination. Les victimes présumées de discrimination peuvent

obtenir réparation au travers de mécanismes juridiques classiques et en accord avec les regles de
procédure nationales de droit commun.

Plusieurs mécanismes de résolution des conflits extrajudiciaires ou alternatifs, telle que la
conciliation, sont disponibles au niveau national. Les médiateursgahismes nationaux de

promotion de I'égalité peuvent également constituer une alternative auxtijpmiliordinaires.

Cependant, bien que la sensibilisation du public aux droits fondamentaux progresse, elle ne
sbaccompagne pas dOlbune connaissance des recours

|l eurs conditions dbéacc s.

Les associations, aagisations et autres entités |égales peuvent jouer un rdle important dans la

défense des droits, soit pour soutenir les plaignants soit pour agir en leur nom. Dans certains pays,

lesad gani smes nationaux de pr omotstce atpanentdéfé®gal i t ®
une affaire au tribunal, tandis que dans dbéautr
plaignant ou fournir des observations a la cour.

Le facteur clé qui différencie les cas de discriminations des autres cas est lsemmewntrde la

charge de l a preuve. Cependant , | a ntiese en u\
probl ®matique : une conduite discriminatoire est
t®moin et ndest pas n®c® sls@ii mseareingt iosn edcha g oli a el; «
renverser la charge de la preuve dans les affaires de discrimination, le droit national ne prévoit

T

g®n®r al ement pas formel |l emen;t |lbdeasb sceonncdei tdieo npsr idsee
delapartdeuges et autres membres des professions jur
des moyens de sa mise en Tuvre emp®°che | 6applica
preuve.

La dur®e des proc®dur es e&lajustice dansuioganam nombredeb st a c |
pays. La plupart des droits nationaux noéi mpose

organismes pour rendre leur décision. Ceci donne souvent lieu a des procédures excessivement
longues. Lorsque le droit tianal impose des contraintes de temps, les différentes parties prenantes

ont signalé que celles i ne sont pas respect®es en pratique,
importante et/ou de moyens limités au niveau des cours et organismes publics.

Le colt de la représentation juridique est une question importante. Dans les pays ou la

repr®sentation juridique implique des co%ts ®l ev
plus rapidement, dbéacceptertdesptiasmma®@eéscentisnt ®
déun appel. De pl us, l e droit national de presqu
pai ement de | a proc®dure incombe ~ |l a partie per
et que chaque partieelgnd en charge ses propres codts, @peuvent étre tres élevés pour les
personnes ne b®&n®ficiant pas de | 6aide juridiqu
partie restreinte de | a popul at i o rdeserocédurése s t g®n
judiciaires.

Au niveau national, les violations des régles de-disorimination donnent lieu a une grande

diversité de sanctions. Les recours pour les victimes présumées peuvent étre civils, administratifs ou
p®naux sui vajnur ilddiiguuset rauuumrent equel | 6affaire est f
invoqué. Les experts nationaux et les différents acteurs consultés pour cette étude considérent que la

vaste majorité des sanctions en place en cas de violation des réglesdigcrimimation ne sont

pas effectives, proportionn®es et dissuasives. L
la faiblesse des indemnisations généralement percues peut dissuader les victimes de défendre leurs

droits en justice

Milieu Ltd Comparative study on access to justice in gender equality andiantimination law
Key pdnts, February 2011






Executive Summary

The principle of access to justice is of fundamental importance for victims of discrimination
seeking redress. An effective access to justice is a precondition to obtaining an effective
remedy.

A number of procedural guarantees have been developed bgdiElators and the Court of
Justice to ensure effective access to justice in discrimination and gender equality cases.
Directives 2000/43/EC, 2000/78/EC, 2004/113/EC and 2006/54/EC reflect much of the Court of
Justice castaw and establish a number ofykprinciples as regards access to justice including
provisions on defence of rights, the reversal of the burden of proof and the requirement for an
effective, proportionate and dissuasive remedy.

The comparative study provides an overview of the situaticghe 27 EU Member States and
the EFTA/EEA countries (Iceland, Liechtenstein and Norwaag,regards access to justice in
cases of discrimination on grounds of gender, race or ethnic origin, religion or belief, disability,
age and sexual orientation.addresses procedural guarantees, the requirement for an effective,
proportionate and dissuasive remedy and the effectiveness of the legal framework in practice.

Judicial and extra -judicial mechanisms

The implementation of the equal treatment principle requires appropriate procedures to be put in
place by the Member States.

Alleged victims of discrimination may seek redress through the general judicial mechanisms
and in accordance with the general procedural rules applicable in each country. Labour courts or
employment tribunals also play an important role in access to qgustic victims of
discrimination in the field of employment.

In addition, a number of extjadicial or alternative dispute settlement mechanisms are
available in the EU Member States and in the EFTA/EEA countries. These include the typical
methods fallig short of litigation, such as negotiation, mediation, conciliation and arbitration,
which could provide complainants with the advantages of a swifter and cheaper access to
redress.

Ombudsmen and equality bodies also provide an alternative course af tctihe general
courts. Whilst most Ombudsmen and equality bodies can issubimding recommendations,
others have more extended competences including the power to impose fines that are binding in
nature (e.g. the Equality Board in Finland, the Equabiment Authority in Hungary, the High
Commissioner for Immigration and Intercultural Dialogue in Portugal and the Work and Social
Security Inspection Offices in Spain).

It is crucial that the proliferation of these specific structures dealing wittridigation is
accompanied by effective dissemination of information about their availability. Whilst there is
noteworthy progress in terms of awareness and promotion of fundamental rights, this is not
matched by an equivalent level of awareness of, acesatility to, remedies for breaches of
these rights. Victims of discrimination are not always aware of the remedies available at law and
might not know how to access justice.

! The EEA countries are not obliged to implement Directives 2000/43/EC and 2000/78/EC as they are not listed in
Annex XVIII to the EEA Agreement.

Milieu Ltd Comparative study on access to justice in gender equality andiantimination law 4
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Procedural guarantees

In order to be heard by judicial authorities and obtaidress, the plaintiff must havegal
standing. While common features are observed, the criteria for standing can vary quite
significantly from one country to another. However, in general, individual claimants must have
the requisite legal capacity arebhl interest to be granted standing.

Even though victims having legal standing realise that they may have been discriminated
against, it remains difficult for them to bring a case before the court on their own. Victims of
discrimination often considehat theirs is an isolated case for which no action can be taken or
they may fear consequences in their private or professional sphere if they appear before a court
or another judicial body.

Importantly, the Directives and Court of Justice €ase provice for thedefence of rightsby
associations, organisations or other legal entities on behalf of or in support of the complainant in
enforcing the obligations under the Directives. One of the most efficient courses of action for
such organisations is theility to bring an action before the judiciary. In most countries, legal
standing is only granted to associations or organisations directly linked to the field in which the
dispute arises. Where such standing is provided for, the right to bring a cagpdidabég to
associations, NGOs and nprofit organisations.

Significant variations were noted with respect to thle of equality bodies While in some
countries they have legal standing and can bring a case to court, in other cases, they can only
provide assistance to the claimant, or provide observations to the court. It is noteworthy that in
more than half the countries reviewed, the equality bodies are not empowered to bring claims
before the court. Where they can initiate procedures, this powsuddly quite limited.

The key factor setting apart discrimination cases from others ishiftang of the burden of

proof. This shift occurs in effectively all countries and is reported as a significant asset in
assisting victims of discrimination. Navkeless, the practical implementation of the reversed
burden of proof is not always consistent and watertight.

Once gprima faciecase is made, the burden of proof is meant to shift to the defendant to prove

that discrimination had not occurred. Howewaften there is no clear demarcation between the

two steps of the process. The decision maker 0s
together. This effectively places the burden on the applicant to prove the case in total rather than
simply prima facie

The discriminatory conduct is seldom formulated on paper or expressed orally in front of
witnesses. It may also be disguised as other behaviour. Moreover, despite the requirement to
shift the burden of proof in national awliscrimination legslation, civil procedural laws do not
expressly provide for this. The lack of awareness among judges and other members of the legal
profession with respect to the requirement and to the means of its application also inhibits the
implementation of the shifn practice.

Ensuring that the reversed burden of proof is applied by general courts dealing with cases of
discrimination and formalising a minimum understanding of what constijutiesa facie
evidence would promote and facilitate access to justi@léged victims of discrimination.

National rules relating téime limits to initiate a discrimination claim should not be less
favourable than time limits for similar actions in other fields. They must not render the exercise
of rights impossible in pice. However, time limits, especially before the equality bodies can
be very short. This can be problematic when considering that it can take time for a claimant to
become aware of discrimination and to seek legal advice. The right of action couldrtheeef

Milieu Ltd Comparative study on access to justice in gender equality andiantimination law fi
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extinguished before the victim has the time to establish the facts of the case and decide whether
a lawsuit is worth pursuing.

The length of the procedureis identified as an obstacle to access to justice in quite a few
countries, some of which have been repeatedly condemned by the European Court of Human
Rights for lengthy procedures. Most national laws do not provide a time limit for judges or other
bodies to decide on a case. This is considered to rdsufactoin very long proceedings. In

those countries where time limits are set by law, stakeholders have reported that these are not
respected in practice, due to the workload and/or scarce resourdablevar the courts and

public bodies.

The cost of proceedingsis another major obstacle to alleged victims seeking redress.
Procedural fees usually depend on the value of the claim. Exemptions exist in certain cases,
such as for employment matters, emt the procedure is free of charge in several countries. A
few countries provide for exemptions specifically in discrimination cases or on the basis of the
cl ai mant s i ncome.

The cost of legal representatioris a much more important issue. In many cdestit is not
compulsory to be represented by a lawyer before all or some courts. Nevertheless, a person who
is not represented by a lawyer is less likely to obtain adequate satisfaction before the judge. In
countries where legal representation entaigd hgosts, victims may settle more quickly, may
accept reduced damages, or be reluctant to appeal first instance decisions.

Moreover, in almost all countries national law contains the principle according to which the
losing party to proceedings has to mlythe costs incurred in the proceedings, including the

ot her party 0 doserpaps@ndpleappliesalso i diserimination cases and can
make victims reluctant to seek redress before the court. This becomes an increased problem
when courffees (and thus also procedural risks) are particularly high. Moreover, even where the
principle does not apply and each side bears their own costs, these can be very significant for
people without access to legal aid. At the same time, the ajppiicstthe loser pays principle

could also act as an incentive to victims of discrimination who have a clear case with a high
probability of a positive outcome in that they will be able to recover the costs incurred in
pursuing their claim.

The limited availabity of legal aidis another deterrent to bringing a case to court. Legal aid is
only offered to a restricted proportion of the population and is not usually available outside of
judicial proceedings. Victims may not be aware of what they are entitleditalam to turn to

for help.

The combined effect of the costs of legal action, the risk of having to pay the costs of the
defendant and the absence of easily accessible legal aid make the financial issue one of the main
barriers to an effective access tistjce.

Effective, proportionate and dissua  sive remedies

The nondiscrimination Directives require sanctions applicable to infringements of the national
transposing provisions to be effective, proportionate and dissuasive.

At the national level, bredes of antidiscrimination legislation attract a variety of sanctions
and the remedies available to alleged victims may be civil, administrative or criminal depending
on the legal instrument on which a case is based and the type of liability which diagomi
attracts in the given legal system.

The typical criminal sanctions are imprisonment and fines. Administrative sanctions range from
the annulment of the relevant discriminatory administrative act to the imposition of

Milieu Ltd Comparative study on access to justice in gender equality andiantimination law fii
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administrative fines. Civil sanctions may consist of a mere apology or csafxn aimed at
making good the material and moral damage caused by the discrimination. Most importantly,
there should be no upper limits for compensation as this could preclude an effective remedy.

National experts and stakeholders consulted for thidysdid not consider the vast majority of
sanctions in place for violations of awliscrimination legislation at national level to be
effective, proportionate and dissuasive. In light of the length and costs of the proceedings as
well as the emotional ffrts involved in litigation the remedies typically awarded would
discourage victims from taking legal action. Moreover, the absence of statistical data or the
relative novelty of the national legislation which has not yet been applied in court casest makes
difficult to assess the likelihood of a discrimination claim being successful.

The effect of the costs and length of proceedings coupled with the low amount of compensation
generally awarded could dissuade victims from bringing their cases forward.

Best practices

Best practices include incentives, initiatives or legal provisions that are considered to have a
positive outcome on access to justice and the availability of an effective remedy. In the main,
the best practices noted by the national espamtl stakeholders relate to legal provisions which
are more favourable to alleged victims of discrimination as well as public information activities
such as awarenesaising campaigns.

Best practices of a more concrete nature relate to:
¢ the active role of some equality bodies, NGOs and other associations especially as
regards their participatory status in discrimination cases;
e mechanisms aimed at avoiding court delays and thus diminishing the length of the
procedure;
e exemptions from ceria procedural fees; and
e systems for the adjustment of sanctions to the specific circumstances of a given case.

Recommendations

The recommendations for both national and EU level focus on:
e addressing the multiplicity of rules with respect to fescrimination;

e broadening the remit and resources of equality bodies;
e ensuring effective, proportionate and dissuasive sanctions;
e prioritising the training and education of relevant professionals; and
o developing systems for the collection of statistical data
Milieu Ltd Comparative study on access to justice in gender equality andiantimination law fv
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Zusammenfassung

Das Prinzip des Zugangs zum Recht ist von grundlegender Bedeutung fir
Diskriminierungsopfer die Rechtshilfe suchen. Ein effektiver Zugang zum Recht ist
Voraussetzung fur einen wirksamen Rechtsbehelf.

Eine Reihe vonVerfahrensgarantien wurde von den Gesetzgebern der EU und dem
Européaischen Gerichtshof geschaffen, um den effektiven Zugang zum Recht im Rahmen von
Diskriminierungsfallen und Fallen, die die Gleichstellung der Geschlechter betreffen, zu
gewahrleisten. DieRichtlinien 2000/43/EG, 2000/78/EG, 2004/113/EG und 2006/54/EG
nehmen einen Grofdteil der Rechtsprechung des Europaischen Gerichtshof auf, und schaffen
eine Reihe von wichtigen Grundsatzen, die den Rechtszugang betreffen, einschliel3lich
Bestimmungen Uber Rhbtsschutz, die Umkehr der Beweislast und die Anforderung nach
wirksamen, verhaltnismaRigen und abschreckenden Rechtsbehelfen.

Die EWRStaaten sind nicht verpflichtet, die Richtlinien 2000/43/EG und 2000/78/EG,
umzusetzen, da diese nicht in Anhang X\ditis EWRAbkommens verzeichnet sind.

Die vergleichende Studie bietet einen Uberblick tber die Situation in den 27 EU
Mitgliedstaaten und den EFTA/EW®taaten (Island, Liechtenstein und Norwegen) hinsichtlich
des Zugangs zum Recht in Fallen von Diskrimimigy auf Grund von Geschlecht, Rasse und
ethnischer Herkunft, der Religion oder der Weltanschauung, einer Behinderung, des Alters oder
der sexuellen Ausrichtung. Sie bezieht sich auf Verfahrensgarantien, die Anforderung nach
wirksamen, verhaltnismaRigen unabschreckenden Rechtsbehelfen und die tatsachliche
Wirksamkeit des rechtlichen Rahmens in der Praxis.

Gerichtliche und aul3ergerichtliche Verfahren

Die wirksame Umsetzung des Gleichbehandlungsgrundsatzes erfordert die Schaffung
angemessener Verfahrean Seiten der Mitgliedstaaten.

Mutmalfliche Opfer von Diskriminierung dirfen im Rahmen der Ublichen gerichtlichen
Verfahren in Ubereinstimmung mit den allgemeinen Verfahrensregeln jedes Staates
Rechtsbehelf einlegen. Arbeitsgerichtshéfe und Arbeitsgerighielen ebenfalls eine wichtige
Rolle fur den Zugang zum Recht von Opfern von Diskriminierung in Beschaftigung.

Daruber hinaus steht in den BMitgliedstaaten und den EFTA/EW®&aaten eine Reihe von
aul3ergerichtlichen oder alternativen Streitbeileguedatiren zur Verfigung. Dazu gehéren

die typischen streitbeilegenden Methoden, wie die aulRergerichtliche Verhandlung, Mediation,
Schlichtung und Schiedsverfahren, welche fir die Beschwerdefiihrer die Vorteile einer
schnelleren und kostenginstigeren Wiedemgichung haben koénnen.

Blrgerbeauftragte und Gleichstellungsstellen kénnen auch eine Alternative zu dem Gang vor
die allgemeinen Gerichte sein. Wahrend die meisten Bilrgerbeauftragte und
Gleichstellungsstellen unverbindliche Empfehlungen abgeben kdnneben handere
weiterreichende Kompetenzen, die auch die Befugnis zur Verhangung verbindlicher Geldbuf3en
beinhalten (z.B. die zustandigen Gleichstellungsstellen in Finnland, Ungarn, Portugal und
Spanien).

Es ist von entscheidender Bedeutung, dass die Vaerbgeitdieser spezifischen mit
Diskriminierung befassten Strukturen durch wirksame Aufklarung dber ihre Verfigbarkeit
einhergeht. Zwar gibt es bemerkenswerte Fortschritte in Bezug auf Grundrechtsbewusstsein und
Grundrechtsférderung, doch sind diese nichtairiem gleichwertigen Bekanntheitsgrad der die
Verletzung dieser Rechte betreffenden Rechtsbehelfe und ihrer Zuganglichkeit verbunden.
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Opfer von Diskriminierungen sind sich nicht immer Uber die verflgbaren Rechtsbehelfe
bewusst und wissen gegebenenfallhihiwie ihnen Zugang zum Recht gewéahrleistet wird.

Verfahrensgarantien

Um von den gerichtlichen Instanzen gehoért zu werden und Wiedergutmachung zu erlangen,
muss der Klager dierechtliche Klagebefugnis besitzen. Wahrend Gemeinsamkeiten
feststellbar sindkdnnen die Vorraussetzungen der Klagebefugnis erheblich von einem Land
zum anderen variieren. Allgemein jedoch muss der einzelne Klager lber die erforderliche
Rechtsfahigkeit und ein rechtliches Interesse verfiigen, um klagebefugt zu sein.

Auch wenn die Qfer, die gesetzlich klagebefugt sind, sich ihrer moglichen Diskriminierung
bewusst werden, bleibt es fiir sie schwierig, selbststandig ein Gerichtsverfahren anzustrengen.
Opfer von Diskriminierungen sind oft der Ansicht, dass sie ein Einzelfall sindefilkkeine
Malinahmen ergriffen werden kdnnen, oder sie befiirchten Konsequenzen in ihnrem privaten oder
beruflichen Umfeld, wenn sie vor einem Gericht oder einer anderen gerichtlichen Instanz
erscheinen. Es ist daher malfigeblich, dass die Richtlinien und dietsRechung des
Européischen GerichtshofsRechtsschutz im Namen oder zur Unterstitzung der
Beschwerdefuhrer durch Verbande, Organisationen oder andere juristische Personen bei der
Durchsetzung der aus den Richtlinien hervorgehenden Verpflichtungen var&sbs konnte

den Zugang zum Recht von Opfern von Diskriminierung erheblich erleichtern.

Eine der effizientesten Vorgehensweisen flr solche Organisationen ist die Mdglichkeit, bei den
Gerichten eine Klage einzureichen. In den meisten Staaten ist diebiéfagnis nur Vereinen

oder Organisationen gewahrt, die direkt in dem Gebiet tétig sind, in dem die Streitigkeit
entsteht. Wo solche Klagebefugnisse vorgesehen sind, ist das Recht Klage einzureichen
Verbéanden, Nichtregierungsorganisationen und gemeinmiitxigreinen eingeraumt.

Wesentliche Unterschiede wurden in Bezug auf &elle der Gleichstellungsstellen
festgestellt. Wahrend sie in einigen Staaten Klagebefugnis haben und einen Fall vor Gericht
bringen kdnnen, kdnnen sie in anderen Fallen dem Besdétiirer nur Hilfestellung leisten,

oder dem Gericht Beobachtungen zukommen lassen. Es ist bemerkenswert, dass die
Gleichstellungsstellen in mehr als der Halfte der Uberpriften Staaten keine Klage bei den
Gerichten einreichen konnen. In den Staaten inrdere Verfahren einleiten kdnnen, ist diese
Befugnis in der Regel sehr begrenzt.

Das entscheidende Merkmal, das Diskriminierungsfélle von anderen unterscheidet, ist die
Beweislastumkehr Diese Umkehr erfolgt in allen Staaten wirksam und wird als eine
wesatliche Errungenschaft in der Unterstiitzung von Opfern von Diskriminierung gemeldet.
Dennoch ist die praktische Durchfiihrung der Umkehr der Beweislast nicht immer bestandig
und hieb und stichfest.

Sobald ein glaubhafter Anschein besteht, ist die Bevgtistaizu verlagern, dass der Beklagte

zu beweisen hat, dass keine Diskriminierung stattgefunden hat. Es gibt jedoch oft keine klare
Abgrenzung zwischen den beiden Verfahrensabschnitten. Die Stellungnahme der
Entscheidungstrager oder das Gerichtsurteilefass der Regel beide Schritte zusammen. Dies
fuhrt dazu, dass die tatsachliche Beweislast fiir die Gesamtheit des Falles, und nicht nur der
Anscheinsbeweis, dem Klager auferlegt wird.

Diskriminierendes Verhalten wird selten schriftlich formuliert oder diich vor Zeugen
gedulert. Es kann auch als anderes Verhalten verschleiert werden. Auf3erdem sehen die
zivilprozessrechtlichen Gesetze trotz der Verpflichtung, die Beweislast in nationalen
Antidiskriminierungsgesetzen umzukehren, diese Umkehrung oft nidurizcklich vor. Die
mangelnde Kenntnis dieser Anforderung und der Klagemittel von Seiten der Richter und
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anderer Mitglieder des Berufsstands der Juristen hemmt auch die praktische Durchfiihrung der
Beweislastverschiebung.

Die Sicherstellung, dass die Beslastumkehr von allgemeinen Gerichten, die sich mit
Diskriminierungsfallen befassen, angewandt wird, sowie die Formalisierung eines
Minimalversténdnisses dessen, was als Anscheinsbeweis gilt, wiirde den Zugang zum Recht
mutmalfilicher Opfer von Diskriminiemg fordern und erleichtern.

Nationale Vorschriften Uber diBristen zur Einleitung eines Diskriminierungsverfahrens

sollten nicht ungunstiger sein als die Fristen zur Einleitung &hnlicher Verfahren in anderen
Bereichen. Sie durfen die tatsachliche Ausigbder Rechte nicht unmdglich werden lassen.
Allerdings konnen die Fristen, vor allem vor den Gleichstellungsstellen sehr kurz sein. Dies
kann problematisch sein, wenn man bedenkt, dass ein Klager viel Zeit benétigen kann, um sich
Uber seine Diskriminierundpewusst zu werden und juristische Schritte einzuleiten. Das
Klagerecht kann daher erldschen, bevor das Opfer Zeit hat, den Sachverhalt festzustellen und
darlber entscheidet, ob es sich lohnt, eine Klage einzureichen.

Die Verfahrensdauerist in einer gangn Menge von Landern als ein Hindernis flr den Zugang
zum Recht identifizierbar, wobei einige dieser Lander inzwischen mehrfach vom Europaischen
Gerichtshof fur Menschenrechte verurteilt wurden. Die meisten nationalen Gesetzesvorschriften
sehen keine Frigtir Richter oder andere Einrichtungen vor, um tber einen Fall zu entscheiden.
Dies fuhrtde factozu sehr langen Verfahren. In jenen Landern, in denen Fristen gesetzlich
festgelegt sind, haben die beteiligten Interessensvertreter berichtet, dass diesePmaxis
aufgrund der Arbeitsbelastung und/oder der knappen Mittel der Gerichte und offentlichen
Einrichtungen nicht eingehalten werden.

Die Verfahrenskosten sind ein weiterer hauptsachlicher Hindernisgrund fir mafgebliche
Opfer, die Wiedergutmachung anstreben. Verfahrensgebiihren sind in der Regel von der Hohe
des Streitwerts abhangig. Es gibt in bestimmten Fallen Ausnahmen, wie z.B. im Bereich der
Beschaftigmg, in denen das Verfahren in mehreren La&ndern kostenlos ist. Manche Lander
sehen Ausnahmen speziell in Fallen von Diskriminierung oder auf Grundlage des Einkommens
des Klagers vor.

Die Kosten der Prozessvertretungsind eine noch viel ernsthaftere Hirde. In vielen Landern

ist es nicht vorgeschrieben, vor allen oder vor einigen Gerichten durch einen Rechtsanwalt
vertreten zu sein. Dennoch hat eine Person, die nicht durch einen Anwalt vertreten ist, geringere
Chancenvor dem Richter eine angemessene Wiedergutmachung zu erhalten. In Landern, in
denen Vertretung vor Gericht mit hohen Kosten verbunden ist, kdnnen Opfer das Verfahren
schneller beilegen, geschmalerten Schadensersatz annehmen, oder nur zégernd Rechtsmittel
gegen die erstinstanzliche Entscheidung einlegen.

Darliber hinaus enthalt das nationale Recht fast aller Staaten den Grundsatz, wonach die
unterlegene Partei die gesamten im Laufe des Verfahrens anfallenden Kosten, einschliel3lich der
Kosten der anderen Part zu tragen hat. Der Grundsatz wonach die unterlegene Partei die
Kosten zu tragen hatoger pays principlg gilt auch in Fallen von Diskriminierung und kann
Opfer davon abhalten eine Klage einzureichen. Dieses Problem wird verstarkt, wenn
Gerichtsgebilan (und damit auch die mit dem Verfahren verbundenen Risiken) besonders
hoch sind. AuRerdem kénnen die Kosten selbst in dem Fall, dass dieser Grundsatz nicht gilt,
und jede Seite ihre eigenen Kosten tragt, fir Personen ohne Anspruch auf Prozesskostenhilfe
sehr erheblich sein. Gleichzeitig kann die Anwendung dieses Grundsatzes Diskriminierung
Opfer deren Ausgangslage Klar ist und deren Fall eine hohe Erfolgswahrsheinlichkeit hat, auch
dazu anreizen, ein Verfahren einzuleiten, da sie in der Lage sein wegdsfallenden Kosten
erstaltet zu bekommen.
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Die begrenzte Verflugbarkeit voRrozesskostenhilfeist eine weitere Abschreckung davor,
einen Fall vor Gericht zu tragen. Prozesskostenhilfe wird nur einem eingeschrankten Teil der
Bevolkerung zugesprochen usteht in der Regel nicht fir aul3ergerichtliche Verfahren zur
Verfiigung. Es kann vorkommen, dass Opfer nicht wissen, welche Rechte sie haben und an wen
sie sich wenden kdnnen, um Hilfe zu finden.

Die gemeinsame Wirkung aus den Kosten des Verfahrens, temrCdie Kosten des Beklagten

zu tragen und des Mangels an leicht zugénglicher Prozesskostenhilfe, fihrt dazu, dass
finanzielle Erwagungen eines der wesentlichsten Hindernisse fur einen effektiven Zugang zum
Recht sind.

Wirksame, verhaltnismafige und abs chreckende Rechtsbehelfe

Die Antidiskriminierungsrichtlinien erfordern, dass die fir Verstdf3e gegen die nationalen
Umsetzungsregeln vorgesehenen Sanktionen wirksam, verhaltnismaRig und abschreckend sein
muissen.

Auf nationaler Ebene, fihren Versttf3e gegatidiskriminierungsregeln zu einer Vielzahl von
Sanktionen, und die zur Verfigung stehenden Rechtsbehelfe, auf die mutmalfiliche Opfer
zuriickgreifen kdnnen, kdnnen ziyiverwaltungs oder strafrechtlich sein, abh&ngig von dem
Rechtsinstrument, das aufrdeall anwendbar ist, und der Art der Haftung, die Diskriminierung

in dem jeweiligen Rechtssystem mit sich bringt.

Die typischen strafrechtlichen  Sanktionen sind Freiheitsind  Geldstrafen.
Verwaltungsrechtliche Sanktionen reichen von der Aufhebung desschdéigigen
diskriminierenden Verwaltungsaktes zur Verhangung von GeldbuR3en. Zivilrechtliche
Sanktionen kdnnen eine bloRe Entschuldigung oder Schadensersatz fir den materiellen und
moralischen Schaden, der durch die Diskriminierung verursacht wurdeAseimichtigsten ist

es dabei, dass es keine Obergrenzen fir Entschadigungen geben sollte, da dies einem wirksamen
Rechtsbehelf entgegenstehen kann.

Nationale Experten und Interessenvertreter, die fur diese Studie angehért wurden, waren nicht
der Meinung, dss die mehrheitich anwendbaren Sanktionen fiir Verstd3e gegen
Antidiskriminierungsgesetze auf nationaler Ebene wirksam, verhaltnismaRig und abschreckend
seien. In Anbetracht der Verfahrenskosten umthuer, sowie der mit dem Rechtsstreit
verbundenen emathalen Anstrengungen wirden die in der Regel verhdngten Rechtsfolgen die
Opfer von der Klageerhebung abhalten. Darliber hinaus machen es das Fehlen von statistischen
Daten oder die relative Neuheit der nationalen Rechtsvorschriften, die noch nicht in
Gerichtsverfahren angewendet  wurden, schwierig, die Erfolgschancen einer
Antidiskriminierungsklage zu bewerten.

Die abschreckende Wirkung der Verfahrenskosteniwaadier, in Verbindung mit der geringen
Hohe der Entschadigungen, die generell gewahrt werdentdid@pfer davon abhalten, ihren
Fall weiter voranzutreiben.

Bewaéahrte Praktik en

Bewahrte Praktikerbeinhalten Anreize, Initiativen oder gesetzliche Bestimmungen, die ein
positives Ergebnis auf den Zugang zum Recht und die Verfligbarkeit eines wirksamen
Redtsbehelfs haben sollen. Hauptsachlich beziehen sich die von den nationalen Experten und
Interessensvertretern erwahnten bewahrten Praktiken auf Rechtsvorschriften, die gunstigere
Regelungen fur mutmafiliche Opfer von Diskriminierung vorsehen, sowie diatlidffie
Verbreitung von Informationen, z.B. anhand von Sensibilisierungskampagnen.
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Konkreterebewéhrte Praktikebeziehen sich auf:

A Die aktive Rol l e wvon einigen Gl ei chstell un:
anderen Vereinen, insbesondenesithtlich ihrer Beteiligung in Diskriminierungsfallen;

A Mechanismen die auf die Vermeidung von Ver f.
Verfahrensdauer abzielen;

A Befreiungen von besti mmten Verfahrensgebg¢hrer
A Systeme f ¢r Sanktioneh mrp diesspezifischen dJmstande des besonderen

Falles.

Empfehlungen

Die Empfehlungen auf E\uind nationaler Ebene konzentrieren sich auf:

A Das Befassen mit der Vielzahl der Vorschrifte
A Di e Er we ifgaber unchMittel diex Gleichatellungsstellen;

A Die Gew2hrleistung von wirksamen, ver h2al tni st
A Die Pri or iudWeitanbildgng voo Rachfeuten; und

A Die Entwicklung von SychdrBaee.n f ,r die Erfassur
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Résumé

Le principe dbéacc s 7 la justice &est ddéune i
discrimination cherchant a obtenir réparation. Un accés a la justice effectif est la condition
préalable a un recours effectif.

Un certain nombre de garanties proa@dies ont été développées par les législateurs européens

et |l a Cour de Justice pour assurer | d6dacc s 7 |
des sexes. Les directives 2000/43/EC, 2000/78/EC, 2004/113/EC et 2006/54/EC reflétent une
grande peie de la jurisprudence de la Cour de Justice et établissent un certain nombre de
principes c¢cl ®s en mati re dbébacc s ~ la justice
des droits, |l e renver sement d e leaursceffemtifbge de |
proportionné et dissuasif.

Les pays de | 6EEE ne sont pas dans | 6obligatior
2000/78/EC puisque cellesi ne sont pas | ist®es dans | 6Annex:e¢

Cette ®tude comparative offre une vue dbéensemb
|l es pays de | 6EEE/ AELE (1l sl ande, Lichtenstein,

en matiére de lutte contre les discriminations fondées surlesexea r ace ou | dori gi
l a religion ou | es croyances, l e handicap, (I
guestions des garanties proc®dur al es, de |1 60b

di ssuasif et dgridigéeerdpratiqgugeaci t ® du cadr e

Mécanismes judiciaires et extrajudiciaires

La mise en Tuvre du principe doé®galit® de tra
soient mises en place par les Etats Membres.

Les victimes présumées de discrimination peuvéetaher a obtenir réparation au travers de
mécanismes juridiques classiques et en suivant les régles de procédure de droit commun
applicables dans chaque pays. Les cours et tribunaux spécifiguement en charge des litiges liés a

| 6empl oi et @galtememmti l ug ouehé i mportant dans
victimes de discrimination dans le milieu professionnel.

De plus, un certain nombre de mécanismes de résolution des conflits extrajudiciaires ou

alternatifs est disponible dans les Etats Meme s et dans | es pays de |0
incluent les méthodes classiques de résolution alternative des litiges, telle que la négociation, la
m®di ati on, |l a conciliation et | 6arbitrage, qui

plus rapi@ et moins onéreux.

Les médiateurs etrganismes nationaux de promotion de I'égalité peuvent également constituer

une alternative aux juridictions ordinaires. Tandis que la plupart des médiatetgarésmes

de promotion de I'égalité délivrent des newoandationsnee ont r ai gnant es, déaut
comp®t ences pl us ®tendues qgui incluent not amm
contraignantes (par exemple I e Conseil pour e
| 6Egal it ® deofigrai egmémrt Hamt HCommi ssaire ~ [ 61
I ntercul turel au Portugal et | 6l nspection du Tr

Il est crucial que la multiplication des structures spécifiguement dédiées a la lutte contre la

discrim nat i on soit assortie déune di ffusion suf
existence. Bien que la sensibilisation du public aux droits fondamentaux progresse de maniére

not abl e, ell e ne sbdbaccompagne pas acneSsihifits sai r e me
accrues aux recours existant en cas de violation de ces droits. Les victimes de discrimination ne
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sont pas toujours au courant des recours disponibles de par la loi et ne savent pas toujours
comment y accéder.

Garanties procédurales

Afindb6°tre entendu par | es autorit®s judiciaires
droit d éster en justice Bi en que | don observe des similitu
ddbester en justice varient de mani re signific:
pl aignants individuels doivent anpouvoiragfen capaci
justice.

M°me si | es victimes ayant | e droit dobéester en
de discrimination, il leur reste difficile de présenter, seules, une affaire devant les tribunaux. Les
victimes de discriminatit pensent souvent que | eur cas &est [
étre entreprise, ou bien elles craignent de devoir subir les conséquences néfastes dans la sphére
priv®e ou professionnelle dbébune action devant

Il est & ce sujet particulierement important que les directives et la jurisprudence de la Cour de

Justice promeuvent ldéfense des droitgar des associations, organisations et autres entités

Iégales pour soutenir les plaignants ou agir en leur noapplication des directives. Une des

lignes de conduite les plus efficaces de ces organisations est leur capacité a présenter une affaire
devant |l e corps judiciaire. Dans | a plupart d
gudaux as somanisatidns dirackemeatten lien avec le domaine au sein duquel le

conflit a lieu. Dans ce cas, le droit de présenter une affaire en justice est autorisé pour les
associations, les ONG et les organisations a but non lucratif.

Des différences significates ont été relevées en ce qui concernedle des a@ganismes

nationaux de promotion de I'égalit¢ Si dans certains pays ils ont
doéointroduire une instance devant un tribunal,
assistance au plaignant ou fournir des observations au juge. On remarque que dans plus de la

moiti® des pays ®tudi ®s, l es organismes de pr

déferrer des plaintes devant les tribunaux. Quand ils ont la possibilitérdi t i er des proc
judiciaires, ce droit est généralement limité.

Le facteur clé qui différencie les cas de discriminations des autres tasegatersement de la

charge de la preuve Ce renversement est en place dans tous les pays et il sendileueo un

atout déi mportance pour aider l es victimes de
mi se en Tuvre du renversement de |l a charge de
droit et présente des difficultés.

Lor s gu o6 unen dpds@imioatign st établie, la charge de la preuve doit se déplacer et

i ncomber au d®fendant afin qudil prouve qubéil
souvent que la démarcation entre les deux échelons de ce processus ne soitepzntlai

définie. Les autorités ou juges statuant sur les cas de discrimination, a travers leurs avis ou leurs
jugements, abordent généralement les deux étapes sans les distinguer. Dans les faits, ceci a pour
cons®quence qubil i naoomhued idu yplaaiequn ants cde ng rmau
déapporter un commencement de preuve, comme | e

La conduite discriminatoire est rar ement f or mul

pas non plus nécessairement ostentatoire.pDeu s , mal gr® | édinscriptio
| 6obl i gation de renverser | a charge de | a preu
formell ement | es conditions de sa mise en Tuvr
juges et autres membregse s pr of essions juridiques de | 6exi
moyens de sa mise en Tuvre emp°che | 6applicati
preuve.
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Sdbassurer que | e renversement de éauaenchame ge de |
des affaires de discrimination et édicter une approche commune minimum sur ce que constitue

|l e commencement de preuve permettrait de promo
les victimes de discrimination.

Les regles nationalegoncernantles délais pour initier une plainte en matiere de
discrimination ne devraient pas étre moins favorables que les délais pour des actions similaires

dans dbdéautres domaines. El'l es ne devraient pa
pratique Néanmoins, les délais, surtout devant leganismes nationaux de promotion de
| ' ®galit®, peuvent °tre tr s courts. Ceci peut

l e fait qudun plaignant peut met tstvictimleden gt e mp s
di scrimination et avant de chercher une ai de |
val abl e avant m°me que |l a victime nbéait eu | e
pourrait étre envisage.

La durée des procédres e s t vue comme un obstacle ° | 6acc
nombre de pays, parmi lesquels certains ont déja été condamnés a plusieurs reprises par la Cour
Europ®enne des Droits de | 6Homme pour des dur ®

droits nationaux noéi mpose pas de contraintes
rendre leur décision. Ceci donne souvent lieu a des procédures excessivement longues. Lorsque

le droit national impose des contraintes de temps, les différentissganenantes ont signalé

que celles i ne sont pas respect ®es en pratique, €
importante et/ou de moyens limités au niveau des tribunaux et organismes publics.

Le colt des procéduresest un autre obstacle majeur ptes victimes présumées cherchant a
obtenir réparation. Les frais de procédure dépendent généralement de la valeur du litige. Dans
plusieurs pays, il existe des exemptions, la procédure étant gratuite dans certains cas,
notamment dans les affaires liéesdanoit du travail. Quelques pays permettent des exemptions
dans les cas spécifiques de discrimination ou sur la base des revenus du plaignant.

Le colt de la représentation juridique est une considération importante. Dans beaucoup de

pays, il ceéeatrpaddh®re repr®sent® par un avoc
N®anmoi ns, une personne qui ndest pas repr ®ser
débobtenir satisfaction face au juge. des;ans | es
C 0%t s ®| ev®s, | es vi cti mes sont susceptibles
dbaccepter des dommages et int®r°ts r®duits ou

De plus, le droit national de presque tous les pays iteloincipe selon lequel le paiement de
tous les codts liés a la procédure, y compris les dépenses de la partie adverse, incombe a la

partie perdante. Ce principe duperdant payeur» s 6appl i que aussi dans
discrimination et peut décourager lgstimes cherchant a obtenir réparation devant un tribunal.
Ceci devient un probl me dbéautant plus i mportarl
" la proc®dure) sont particuli rement ®l ev®s. I
et que chaque partie prend en charge ses propres colts] peuxent étre tres élevés pour des
personnes ne b®n®ficiant pas de | 6aide juridigqg

«perdant payeus peut également agir comme une incitation pdes victimes de
discrimination dont le cas est suffisamment simple et qui ont une probabilité de gagner
suffisamment élevée, dans la mesure ou ce principe peut leur permettre de recouvrer les colts
engendrés par la plainte.

La possibilité limtéed 5o bt eni r une aide juridictionnell e
pr ®senter l eur cas devant nbrestriofbdrealt.e Ilg@uai"de
restreinte de | a population et néest g®n®r al e
judiciaires.
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Recours effectif, proportionné et dissuasif

Les directives sur la nediscrimination requiérent que les sanctions applicables en cas de
violation des dispositions de transposition nationales soit effectives, proportionnées et
dissuasives.

Au niveau national, les violations des régles de-disarimination donnent lieu a une grande

diversité de sanctions. Les recours pour les victimes présumées peuvent se faire devant des

i nstances civiles, admini st riadtiigwees aopw | g @ mall ees
et le type de responsabilité invoqué.

Les sanctions p®nales classiques sont | 6amende
admini stratives vont de | 6annul ation de | 6act
Iﬁp'msltion ddbamendes administratives. Les sanct
pr ®sentation dbébexcuse ouUuU une compensation ayant
mor al caus® l a victime de ddplasosneriiermontaattdéso n ; | 6

compensations financiéres, ceci pouvant empécher un recours effectif.

Les experts nationaux et les différents acteurs consultés au cours de cette étude considérent que

la majorité des sanctions en place en cas de violatioredéss de nowliscrimination ne sont

pas effectives, proportionnées et dissuasives. Au vu de la durée et des colts des procédures ainsi

que de | 6effort ®motionnel gue repr®sente un |
peuvent décourageels vi cti mes d' ent amer une action en |
données statistiques et dans la mesure ou certaines législations sont relativement récentes et
nébont de ce fait pas pu °tre invoqud®kes tdiemamnt
|l es chances de succ s dbébun plaignat dans une af

beffet combin® des co%ts et de | a dur ®e des p
généralement percues peut dissuader les victimes de défendre leurs gusiisen

Meilleures pratiques

Les meilleures pratiques identifiées comprennent des incitations, des initiatives ou des

di spositions juridiques ayant un r ®sul tat posi
recours effectif. De maniere géniéales meilleures pratiques relevées par les experts et les

acteurs nationaux se rapportent a des dispositions juridiques offrant un régime plus favorables

aux victimes pr®sum®es de discrimination ainsi
gueles campagnes de sensibilisation.

Plus concrétement, les meilleures pratiques identifiées se rapportent

- au rt*le actif de certains organismes nati o]
dbautres associations, e n tignaansg lescaffairdéssder au r e
discriminations

- aux mécanismes servant a éviter les délais devant les tribunaux, diminuant de fait la
durée des procédures

- aux exemptions de certains frais de procédete

- a la mise en place de mécanismes pour adapter tetiocses aux circonstances
sp®ci fiques doéune affaire donn®e.
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Recommandations

Les recommandations au niveau national et européen se concentrent sur
- le probleme de la multiplicité des régles en ce qui concerne la lutte contre les
discriminations
- | 6®l argi ssement des attributions et des r

promotion de | 6®galit®;
- la mise en place de sanctions effectives, proportionnées et dissyasives
- Il a formation et | 6®ducation des;etprofessionn

- le développement de mécanismes pour la collecte des données statistiques.
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Abbreviations

AGE

AGG
CPaD

DG EMPL

ECHR
ECJ
ECNI
EEA
EFTA
EU
EUR
HALDE
ICCPR
ILGA
LGBT
LPaD
NGO
TUC

UK

European network of around 150 organisations of and for people aged
50

General Act on Equal Treatment (Germany)
Commission on Protection against Discrimination (Bulgaria)

Directorate General for Employment, Social Affairs and Equal
Opportunities

European Convention on Human Rights

European Court of Justice

Equality Commission for Northern Ireland (UK)
European Economic Area

European Free Tradgssociation

European Union

Euro/s

Equal Opportunities and ArbDiscrimination Commission (France)
International Covenant on Civil and Political Rights
International Lesbian and Gay Association
Lesbian, gay, bisexual amchnsgender

Law on Protection against Discrimination (Bulgaria)
Non-governmental organisation

Trade Union Congress (UK)

United Kingdom






1. Background and context

1.1. Introduction

The principle of access to justice is of fundamental importance for victims of discrimination seeking
redress. An effective access to justice is a precondition to obtaining an effective remedy. The
substantive dimension of access to justice requires thidabiity of a fair and just remedy for the
violation of a right, while procedural access requires a fair hearing before an independent and
impartial third party.

Effective implementation of the principle of equal treatment requires appropriate pexéallie put

in place by the Member State$his comparative study provides an overview of the situation in the 27
EU Member States and in the EFTA/EEA countries (Iceland, Liechtenstein and Ndmagagggards
access to justice in cases of discriminatwngrounds of gender, race or ethnic origin, religion or
belief, disability, age and sexual orientation. It covers the material scope of a number of Directives
relevant to gender equality and adicrimination as well as the scope of the proposal fopw
directive approved by the Commission on 2 July 2008, aimed at extending the protection against
discrimination outside employment on grounds of religion or belief, disability, age and sexual
orientation. At the level of practical implementation and md@ment the study highlights any
obstacles to, and best practices in, promoting an efficient and effective access to justice in the field of
gender equality and ardiscrimination law where the injured party may belong to a vulnerable group

or the violaton itself may not take on a tangible form.

In particular, the study analyses the national situation with respect to:

- Procedural guarantees, such as the burden of proof, rules concerning standing before the
courts, the role of associations and othertiestiin judicial proceedings, time limits and
duration of procedures, costs of judicial procedures and existence of legal aid.

- Requirements for an effective, proportionate and dissuasive remedy, in particular the type of
sanctions (penal and/or civil) oompensation provided for under the law (including upper
limits).

- The effectiveness of the legal frameworks in practice including information on the number
and types of cases brought before the cdurts.

The issues related to an effective access to juatsme form the focus of a study carried out by the
European Union Agency for Fundament al Rights ent
challenges and opportunitiesdépublished in 2011.

1.2. Legal Framework

EU legislators and the Court of Justitave developed a number of procedural guarantees to ensure
effective access to justice in discrimination and gender equality cases in EU law. There is also a
general right teeffective judicial protection and personal remedy for victims of discriminatias
evidenced by the provisions in relevant Directives and the Court of Justiewase

% Recital 28 to Directive 2006/54/EC

% The nornEU members of the EEA

4 Annex Il contains a note on the methodology used for this study.

® hitp://fra.europa.eu/fraWebsite/attachments/repocesgo-justice_EN.pdf

® Case ©33/76, ReweZentralfinanz eG et Rewgentral AG v Landwirtschaftskammer fiir das Saarla@dse G432/05,
Unibet (London) Ltd and Unibet (International) Ltd v Justitiekansl€ase G63/08Virginie Pontin v FComalux SACase
C-268/06,Impact v Minister for Agrialture and Food and Others
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Relevant Directives establishing a number of key principles as regards access to justice include:

- Requirement for an effective, proportionate and dissuasivedseniirective 2000/43/EC
(Article 15), Directive 2000/78/EC (Article 17), Directive 2004/113/EC (Article 14), Directive
2006/54/EC (Article 25).

- Provisions on defence of rights, which include rights of associations: Directive 2000/43/EC
(Article 7), Directve 2000/78/EC (Article 9), Directive 2004/113/EC (Article 14), Directive
2006/54/EC (Article 17).

- Reversal of the burden of proof: Directive 2000/43/EC (Article 8), Directive 2000/78/EC
(Article 10), Directive 2006/54/EC(Article 19), Directive 2004/113/EC (Article 9).

The Directives incorporate much of the Court of Justice-leagedeveloped in the area of equal
treatment and antdiscrimination. For example, rules relating to the burden of proof set out in the
Court of Justice castaw, such as the rule that an employer must show that draasparent pay

policy does not discriminate on the grounds of sex, reversing the normal onus of preref,
incorporated in Directive 97/80/EC and in Directive 2006/54/EC on th@eimentation of the
principle of equal opportunities and equal treatment of men and women in matters of employment and
occupation.

The material scope of the relevant Directives is summarised in the table below:

Areas and grounds covered by the releva@itectives

Areas | Employment Social security Education Access to goods an
Grounds services

Gender

Race and ethnic origin

Religion and belief

Disability

Age

Sexual orientation

The Court of Justice cagaw further developethe principle of effective judicial protection

- National rules for bringing action$or example thoseelating to time limity are admissible
provided that they are not less favourable tthasefor similar actions of a domestic nature
and that they daot render the exercise of rights impossible in praétice.

[11n the absence of Community legislation governing the matter it is for the
domestic legal system of each Member State to lay down the detailed
procedural rules governing court actions for safedung rights which
individuals derive from Community law, such rules must not be less
favourable than those governing similar domestic actions (principle of
equivalence) and must not render virtually impossible or excessively
difficult the exercise of rigts conferred by Community law (principle of
effectiveness}’

" Repeals and replaces Directive 97/80/EC on the burden of proof in cases of discrimination based on sex.

8 CaseC-109/88Handels og Kontorfunktionaerernes Forbund | DanmarBansk Arbejdsgiverforening, acting on behalf of
Danfoss[1989] ECR 03199@anfos$; See also Case-C27/92Enderby v Frenchay Health AuthoritZase C167/97R v
Secretary of State for Employment, ex parte Seymour Smith and@ee£54/07 Centurm voogelijkheid van kansen en
racismebestrijding v Firma Feryn NV

° E.g. Ansaldo Energia and others v Amministrazione deele Finanze dellg Sta#9/96, G280/96, G281/96, paragraph
14).

10 Case €472/99,Clean Car Autoservice Gmb¥Stadt Wien, Republi@sterreich paragraph 28See also Joined Cases C
279/96 to G281/96Ansaldo Energia and Othef$998] ECR #5025, paragraphs 16 and 27, and Ca826/96LeveZ1998]
1-7835, paragraph 18).
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- No upper limits for compensation: fixing a prior upper limit may preclude effective
compensation and the exclusion of an award of interests to compensate for the loss sustained
is notallowed.

[R]eparation of the loss and damage sustained by a person injured as a result
of discriminatory dismissal may not be limited to an upper limit fixed a priori

or by excluding an award of interest to compensate for the loss sustained by
the recipiat of the compensation as a result of the effluxion of time until the
capital sum awarded is actually pafd

The preamble of Directive 2006/54/EC refers to Court of Justicelaasén the absence of relevant

EU rules, the Court of Justice has held thad for the national legal order of each Member State to
designate the competent courts and to lay down the procedural rules for proceedings designed to
ensure the protection of the rights which individuals acquire through EU law. However, these rules
cannot be less favourable than those governing similar domestic actions or be framed in such a way as
to render impossible in practice the exercise of rights conferred by EU law.

This comparative study also analyses the situation in the EFTA/EEA coyitgksd, Liechtenstein

and Norway). By virtue of the EEA Agreement, these countries must implement all EU legislation
relevant to the functioning of the internal market (social policy anddmsmimination are regulated in

Part V of the [EEAoRtgaleeProati HIHons rel evant to th
the EEA Agreement lists the EU legislation in the areas of health and safety at work, labour law and
equal treatment for men and women which the EEA countries must implement but Directives
2000/43/EC and 2000/78/EC are not listed. Therefore, there is no legal obligation on Iceland,
Liechtenstein and Norway to transpose their requirements. On the other hand, Directives 2004/113/EC
and 2006/54/EC must be implemented by these three countries.

International and regional instruments

Many sources of international law refer to access to justice as a fundamental right. The United Nations
Basic Principles and Guidelines relating to the Right to a Remedy and Reparation place emphasis on
the Statebs duty t o pfediwiaatess tojustce.iThsss importartt bothqmu a | e
terms of providing adequate redress to victims and in terms of deterring future violations of equal
treatment. It is a fundamental human right set out in Article 8 of the Universal Declaration of Human
Rights that o&é[e]l]veryone has the right to an eff
acts violating the fundament al rights granted h
adopted at the international level protecting thesetgigine ratified by the EU Member States and
EFTA/EEA countries.

The International Covenant on Civil and Political Rights (Article 14(1)), the International Convention
on the Elimination of All Forms of Racial Discrimination (Article 6), the Convention thom
Elimination of Discrimination Against Women (Article 2(c)) and the Convention on the Rights of the
Child (Article 12(2)) all include a provision on effective protection and remedies, including through a
court or tribunal. These four conventions artfieal by all 27 Member States and the EFTA/EEA
countries.

It is noteworthy that the Conventian the Rights of Persons with Disabilities, which entered into
force on 3 May 2008, is the only one of these international texts to expressly m@&Ttessto

justiced as a right in its Article 13. However, the convention does not provide a legal definition of
access to justice. Adopted in 2006, the Convention has not yet been ratified by Bulgaria, Cyprus,
Estonia, Finland, Greece, Ireland, Luxembourg, Maltta,Netherlands, Poland and Romania nor has

1 Case G271/9], M. Helen Marshall v Southampton and SeWest Himpshire Area Health AuthorityMarshall
paragraph 30, 32).
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it been ratified by any of the EFTA/EEA countrie.has however been approved on behalf of the

Community by means of Council Decisioh 26 November 2009 concerning the conclusion, by the

European Communitygf the United Nations Convention on the Rights of Persons with Disabilities
(201048/EC).

At the regional level, the European Convention on Human Rights (ECHR), including its Protocol 12,
and the Revised European Social Charter constitute the basislahfantal rights in Europe. Article

6 ECHR contains very similar wording to Article 14 of the ICCPR. As the ratification of the ECHR is
a prerequisite for EU membership, this provision applies in all Member States. It also applies in the
three EFTA/EEA coumies.Ar t i cl e 13 E CwRons whase Bghts andfeeedon® psesgt
forth in this Convention are violated shall have an effective remedy before a national athority

Article 19 of the Treaty on European Union requivks mb er St adeeemediepsufiicientto v i
ensure effective | egal protection in the fields

The right to an effective remedy and to a fair trial is also stated in Article 47 of the Charter of
Fundamental Rights of the European Union:

Everyone whoséghts and freedoms guaranteed by the law of the Union are violated
has the right to an effective remedy before a tribunal in compliance with the
conditions laid down in this Article.

Everyone is entitled to a fair and public hearing within a reasonabte by an
independent and impartial tribunal previously established by law. Everyone shall
have the possibility of being advised, defended and represented.

Legal aid shall be made available to those who lack sufficient resources in so far as
such aid is acessary to ensure effective access to justice.

1.3. Legal and regulatory framework at national level

1.3.1. Overview of the areas and grounds covered in each country

If for every right there must be a remedpi jus, ibi remedium first the right has to exist and be
enforceable in the national legal system.

The table belovprovides a graphic illustratioof the nordiscrimination grounds covered in each area

by enforceable antliscrimination legislation in each of the EU Meml&tatesThe Member States

have adopted legislatiocoveiing the same areas and grounds that are covered by the relevant EU
Directives. As required by Directige2000/78/ECand 2006/54/ECdiscrimination in the field of
employment on all grounds is profigd under the national legislation of all Member States. As per
Directive 2000/43/EC, the national legislation of all Member States applies to all areas with respect to
the ground of racial or ethnic origin. In accordance with Directive 2004/113/EC tibaaldaws of

the Member States cover gender in the area of access to goods and services. The legislation of some
Member States goes beyond what is covered by the relevant EU Directives and covers more grounds
of nondiscrimination in more areas.
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Areas and grounds covered by the EU Member States

Access to goods and

Areas Employment Social security Education services

Grounds™ G|R|R|D|A G|R|R|D|A G|R|R|D|A
E|lB E|B E|B

GIR|R|D|A|S
E|B ©)

ow
ow
ow

Austria™

Belgium

Bulgaria

Cyprus

Czech Rep.

Denmark

Estonia

Finland

France

Germany

Greece

Hungary

Ireland

Italy

Latvia

Lithuania

Luxembourg

Malta

Netherhnds

Poland

Portugal

Romania

Slovakia

Slovenia

Spain

Sweden

UK

In the EFTA/EEA countries, the scope of adiscrimination legislation is more limited as these
countriesare not obliged to transpose Directives 2000/43/EC and 2000/78/EC. It ishedsst
noteworthy that, in the area employment, Liechtenstein and Norway grant an equivalent amount of
legal protection as the EU Member Stdfels the field of employment and education, Icelandic law
covers gender comprehensively and disability toes@xtent. In the field of access to goods and
services, Norwegian law covers all grounds of discrimination, except for age and sexual orientation; in
Iceland discrimination based on disability the provision of public services is prohibited and the
Criminal Code covers race, religion and sexual orientation. Liechtenstein only covers disability.

Areas and grounds covered by the EFTA/EEA countries

Access to goods and

Areas Employment Social security Education :
services
Grounds® G|R|R|D|A|[S|G|R|R|D|A|S|G|R|R|D|A|S|G|R|R|[D|A]|S
E|B (@] E|B (@] E|B O E|B O
Iceland
Liechtenstein
Norway

12G (gender); RE (racer ethnic orign); RB (religion orbelief); D (disability); A (age); SO (sexual orientation).

13 Note however that this (social security and education) only applies to national legislation on grounds of ethnic digin, i.e.
31 of the Austrian Equal Treatment Act. Nevertheless, this provision might not be precise enough for a direct applicability
(i.e. enforceable by individuals) in all the Lander. The Lander must first implement the Equal Treatment Act in their own law
within their own spheres of competence. The Lander tsavigr(January 2011) not completely succeeded in doing so.

% In contrast, m Icelandthere are manprovisions banning discrimination on the prohibited grouattespugh fragmented.

Still, provisions in line with the Pectives concerning victimisation, positive measures, equality bodies are largely lacking.

15G (gender); RE (rapor ethnic orign); RB (religion orbelief); D (disability); A (age); SO (sexual orientation).
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1.3.2. The definition of discrimination

An inherent problem with respect to remedying violations of gender equality andisoniinination

law is the fact that discriminatory conduct does not typically take on a tangible form which can be
easily proved. Injured psons may be unable to identify its occurrence or, if they do, may be under the
belief that the conduct in question is related to some other factor specific to them. It is problematic that
discriminatory conduct can often be disguised as legitimate comshacthat potential victims of
discrimination may not be aware of their rights and of the legal pathways available to obtain justice for
the wrong caused.

In this light, the definition of discrimination has significant weight. A solid understandingeof th
constituent elements of discrimination is an important tool in enabling society to recognise and

establish its occurrence and enabling victims or
involves the application of different rules to caamgble situations or the application of the same rule

to differédDirectudibsonsmdnation is defined in tt
treated | ess favourably than another is,Y” has be
I ndirect di scrimination is defined as Owhere ai

would put persons at a particular disadvantage compared with other persons, unless that provision,
criterion or practice is objectively justified by a itgate aim, and the means of achieving that aim
are appropr i at roreaample e Eaunposlestcehpsiconsistently held that indirect
discrimination arises where a natiormakasure, albeit formulated in neutral terms, works to the
disadwantage of far moreomen than mef?

Har assment also forms part of the <concept of di
related to the sex of a person occurs with the purpose or effect of violating the dignity of a person, and

of creating ani nt i mi dati ng, hostil e, degrading, humi | i
harassment in Directives 2004/113/EC and 2006/54/EC, an instruction to discriminate against
persons in Directives 2000/78/EC and 2000/43/EC, or denial of reasonable accoomatit

belong to the concept of discrimination.

In the Member States and EFTA/EEA countries, the definition of discrimination is an accurate
reflection of that provided in the EU Directivédn many countries, the legislation has been amended

to be bought in line with the definitions set in the EU law (e.g. Czech Republic, Finland, Slovenia and
Ireland). In Bulgaria, the national legislation was drafted prior to EU accession, and in accordance
with the EUacquisand the European Convention on Humaghts.

While in most countries, the definition of discrimination covers the same elements as the Directives
(direct discrimination, indirect discrimination, harassment, sexual harassment and instruction to
discriminate), some broadened the content of dleénition, mentioning expressly as part of
discrimination: victimisation (Denmark, Hungary), less favourable treatment of a woman due to
pregnancy or maternity (Greece, Latvia, Spain, the UK), unlawful segregation (Hungary), or any
refusal ofreasonableaccommodation for people with disabilities (Belgiunr) Finland, the Non
Discrimination Act implementing Directives 2000/43/EC and 2000/78/EC contains a list of grounds

16 CaseC-394/96 Brown, [1998] ECR-2185; see also Case322/93Gillespie and Others v Northern Health and Social
Services Board and Othe5996] ECR 475, mragraph 16

7 In Directive 2000/43/EC, Article 2, Directive 2000/78/EC, Article 2, Directive 2004/113/EC, Article 2 and Directive
2006/54/EC Article 2

18 |bid. Criteria relevant to indirect discrimination were developed in ©@a$&0/884Bilka-Kaufhaus and in later casaw
e.g.Case G381/99Susanna Brunnhofer v Bank der osterreichischen Postsparhass AG

19 Case G444/93Megner and Scheffel Innungskrankenkasse RheinhesBéalz, paragraph 24, Case323/92De Weerd

(née Roks) and Othemgaragaph 33,Case C100/95Brigitte Kording v Senator fur Finanzeparagraph 16.

204 [ Neéfe any form or unwanted verbal, reerbal or physical conduct of a sexual nature occurs, with the purpose or effect
of violating the dignity of a person, in particulah@n creating an intimidating, hostile, degrading, hiatiilg or offensive
environment. o

2! This is the case in Austria, Belgium, Cyprus, Denmark, Estonia, Finland, France, Gzeexany,Hungary, ltaly,
Liechtenstein, Norway, Portugal, Romania, Slovagjsain, Sweden and the UK.
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for discrimination slightly broader than in the Directives. In Ireland, grounds airdisation include
marital status, family status and traveller community; in the UK, grounds include marriage and
partnership status.

1.3.3. Multiple discrimination

Multiple discriminationoccurs when a person is subjected to discrimination on more than one ground.
Defining multiple discrimination is complex and can depend on whether discrimination is understood

to be cumulative (e.g. an act which discriminates on grounds of sex at théireanas an act which
discriminates on grounds of race) or intersectional (e.g. discrimination against women from ethnic
minorities). The existing EU antdiscrimination and equal treatment legislation does not expressly
prohibit multiple discrimination, lthough EU Directives recognise that different grounds can
intersect. By way of example reference is made to Recital 3 of the Preamble to Directive 2000/78/EC
that states that &é6[i]ln i mplementing theimprincipl
eliminate inequalities, and to promote equality between men and women, especially since women are
often the victims of multiple discrimination. 6

Multiple discrimination is a key point that emerged frequently during discussions with EU level
stakehadlers. Multiple discrimination seems primarily to involve the ground of gender together with
some other ground or grounds. AGE highlighted the occurrence of multiple discrimination with
respect to older women (age and gender) and older migrant workeran@gehnic origin). ILGA
referred to multiple discrimination faced by transgender women (sexual orientation and gender).

With specific reference to access to justice, EU stakeholders underlined that a key obstacle to an
effective remedy in cases of mple discrimination could be the fact that different judicial fora are
competent at national level for specific grounds of discrimination. This creates difficulties for the
victim of discrimination in determining before which court or tribunal the clainulshbe brought.
Moreover:

¢ the chosen court or tribunal might be specialized in one (but not both or all) of the grounds.

¢ the victim may not be able to make a strong enough case on one of the grounds alone.

The national report$ confirm these difficultis and demonstrate that only six of the EU Member
States (Bulgaria, Germany, Ireland, Romania, Spain, and the UK) have special provisions on multiple
discrimination in their laws. None of the EFTA/EEA countries have such provisions.

The absence of specifiegulation on multiple discrimination has significant implications for access to
justice as some victims will have to choose one ground of discrimination on which to base their claim
(for example, in countries where specific bodies deal with specificidisation grounds only)
despite the fact that their claim is much wider, and possibly more serious than can be reflected when
focusing on a single issue. Coawarded damages or compensation are affected as a result. A
victi mdéds onl y seaeleactk graurad bfidisceminaton in the appropriate forum, although
without considering the two or more relevant grounds of discrimination, the case may become
frustrated. Time and money are then a further disincentive.

In the six EU Member States thaive special provisions on multiple discrimination a path is cleared

for such victims to access justice. Multiple discrimination is explicit in their legislation; the provisions
link to the recognised grounds of discrimination and these can be combinedoniérg a claim.
Notably, because Irish law applies the same principles and procedural rules to all grounds the bringing
of claims based on multiple discrimination is facilitatedl cases are heard by the same cBurt.

22 Available on the webpage of the European Commission
2 sections 35 and 39 of the Equality Act 2004 (as amending section 77 Employment Equality Act 1998 and section 25 of the
Equal Status Act 2000) (Ireland).
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Some Member States place even more importance on multiple discrimination. For exhmple,

relevant Bulgarian law goes further by requiring State agencies to take priority measures to give
victims of multiple discri minggusticéd’'rRomarsag la&@! oppo
provides a more severe regime of sanctions in cases of multiple discrimination, enabling jtakges to

each instance of discrimination into account and to make an award of a suitable amount of
compensation.

Germany, although ecognising multiple discrimination, requires that each ground be proved
individually,26 whereas in the UK the claimant must show that the less favourable treatment was
because of the combination alleged, as compared with how a person who did not shaod ithe
characteristics in the combination was or would be treéted.

In other Member States the legal framework is supportive of victims of multiple discrimination and it
is at least technically possible to bring a claim of multiple discrimination béfer@ational courts

(e.g. Slovakia and Slovenia). However, the national reports show that this is more of a theoretical
possibility rather than something that occurs frequently in practice.

It is reasonable to conclude that explicit provisions in themal legislation would go a long way
towards granting protection to victims of multiple discrimination. At the same time, an effective
access to justice would be facilitated through the standardisation of procedural rules across the
different grounds, icluding the hearing of all discrimination cases by the same judicial body.

2. Specific structures to access justice in anti  -discrimination matters

The provision of adequate judicial or administrative procedures for the enforcement
of the obligationamposed by the noediscrimination Directives is essential to the
effective implementation of the principle of equal treatni@nt.

Alleged victims of discrimination may seek redress through the general judicial mechanisms and in
accordance with the generalopedural rules applicable in each country. In addition to the general
national court structures, labour courts or employment tribunals play an important role in access to
justice for victims of discrimination in the field of employment.

The national reprts provide overviews of the national judicial mechanisms in place for the settlement
of disputes generally, as well as detailed descriptions of the competent courts for the settlement of
disputes based on gender equality anddistirimination legislatn.

It is noteworthy that the existence of courts specifically set up to deal with discrimination or
fundamentakights cases is extremely sparse. In this respect reference may be made to the Equality
Tribunal in Ireland which is a specialist body estti®#id to deal with discrimination cases and to the
Spanish law on Integrated Protection Measures against Gender Violence which creates specific courts
dealing with violence against women that examine, and, where appropriate, rule on criminal cases
involving violence against women, as well as any related civil causes.

Member States must ensure that judicial procedures are available for the enforcement of the non
di scrimination obligations by injured prtiesti es 6
including where they deem i t*° Aanprpberoop exirgadicel c on c i

24 Article 11, paragraph 2 of the Law on the Protection against Discrimination (Bulgaria).

25 | aw no. 202/2002 and Government Emergency Ordinance no. 61/2008 (Romania).

26 Section 4 of the General Act on Equal Treatment (AGG) (Germany).

27 Section 14 of the Equality A@010 which will come into force as of approximately April 2011 (UK).
%8 Recital 29 Directive 2006/54/EC.

%9 Article 17 Directive 2006/54/EC.
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mechanisms are available in each of the countries under review. The existence of such alternatives is
consistent with the defence of rights provisionghef nondiscrimination Directives.

The extrgjudicial or alternative dispute settlement mechanisms identified in the reports include the
typical methods falling short of litigation, such as negotiation, mediation, conciliation and arbitration.
These mechdsms could provide complainants with the advantages of a swifter and cheaper access to
redress.

Reference may be made to the following examples of alternative dispute resolution mechanisms:

- In the Czech Republic, independent mediators are availaldisdérimination cases if agreed
to by both parties;

- In ltaly, equality advisors, trade unions and associations provide conciliation with an aim to
end the discrimination. If conciliation leads to an agreement, the agreement can be enforced;

- The NationaloOf f i ce f or Conciliation in Luxembourg,
and trade union organizations as well as representatives of the employers and the employees
of the undertakings involved, assesses industrial disputes in the private sectotesnon a
decision. If the conciliation process is unsuccessful, the parties can refer the dispute to an
arbitration panel;

- Independent mediation centres are available in Slovakia if mediation is agreed to by both
parties;

- The Advisory, Conciliation anfrbitration Service is the most well known alternative dispute
resolution provider in the UK. It is involved in conciliation in collective disputes, providing
facilities for settling existing or anticipated trade disputes by conciliation. It is alswéu/ii
conciliation in individual cases.

Other possibilities include recourse to institutions such as the office of the Ombudsman. In some of
the countries, the Ombudsmands competence i S spc¢
rights; in ohers, it is a more general entity dedicated to the review of administrative actions. The
equality bodies also play a role in assisting victims of discrititinaeeking access to justice.

The diagram below illustrates some of the common functions perfdognadtional level bodies such

as equality bodies and Ombudsmen in the EU Member States and in the EFTA/EEA countries:

Commeon functions of
national level bodies
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These bodies offer an alternative course of action to that provided by the general courts and often use
alternative dispute resolutiagools themselves. For example:

- The Federal Ombudsman on Equal Treatment and the Federal Equal Treatment Commission
in Austria and the Equal Treatment Commission in the Netherlands provide conciliation and
mediation services;

- Equal Opportunities Flandera Belgium finances contact points whose mission is to find
negotiated solutions in cases of discrimination;

- The Estonian Chancellor of Justice and the National Council for Combating Discrimination in
Romania mediate disputes between private persons ardrég discrimination on several
grounds;

- In Liechtenstein there is a mandatory, free of cost mediation body for discrimination cases
whereby an appointed judge advises the parties and settles the dispute.

- The Equality and Human Rights Commission in the pfvides a conciliation service as an
alternative route to court action. If a complaint is resolved during the conciliation, it can result
in a binding settlement. If it is not resolved, the complainant still has the option of taking the
action to court.

The tables in Annex IA summarise the principal channels in the EU Member States and in the
EFTA/EEA countries of a general or special type that can be used to resolve or investigate
discrimination complaints or otherwise provide assistance to allegadchsjcand note their main
functions and limitations.

Most of these bodies can issue #mnding recommendations whereas others have more extended
competences including the power to impose fines that are binding in nature (e.Bguhk
Opportunites and #ti-Discrimination Commission in France, tit&uality Board in Finland, the
Equal Treatment Authority in Hungary, the High Commissioner for Immigration and Intercultural
Dialogue in Portugal and the Work and Social Security Inspection Offices in Spain).

The following tables provide an overview of the relevant bodies and whether or not they have the
power to issue binding decisions:

(a) in the EU Member States:

Mechanisms and bodies Binding
decisions
Austria Federal Ombudsman on Equal Treatment and FeHgrall Treatment Commission
Belgium Centre for Equal Opportunities and Fight against Racism and Institute for Equality of Wo
and Men
Equal Opportunities Flanders
Bulgaria National Ombudsman
Local ombudsmen
Commission on Protection agaiBiscrimination P
Cyprus Commissioner for Administration (Ombudsman)
Czech Rep. |Independent mediators P
Labour Inspectorates P
Czech Trade Inspectorate P
The Public Defender of Rights (Ombudsman)
Denmark Mediation in courts
Board of Equallreatment P
Danish Institute for Human Rights
Parliamentary Ombudsman P
Estonia Labour dispute committees P
Chancellor of Justice
Gender Equality and Equal Treatment Commissioner
Finland Ombudsman for Equality
Equality Board P
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Ombudsmarfor Minorities

Discrimination Tribunal

France

Equal Opportunities and Aabiscrimination Commission (HALDE)

Defender of Right¢law in progress of adoption)

Germany

Certified conciliation bodies (Bavaria, Lower Saxony, North RiWwestphalia and Schleswig
Holstein)

Federal Agency

Anti-discrimination agencies of states and cities (Brandenburg, Berlin and Hamburg, ang
cities Frankfurt (Main), Munich an@ologne)

Federal Government Commissioner for Matters relating to Disabled People

Commissioners of the states and municipalities for matters of disabled people

Federal Government Commissioner for Migration, Refugees and Integration and
Commissioners for integration of the states and the municipalities

Federal and states” commissioners for gender equality of administrative bodies and cou

Greece

Labour Inspectorate

Ombudsman, Consumer Ombudsman, Equal Treatment Committee

Hungary

Ombudsman for Civil Rights and Minority Rights Ombudsman

Equal Treatment Authority

National Office for Education

Health Insurance Inspectorate

Regional National Public Health and Medical Officer Service

National ConsumeProtection Authority

T|0|T|T|T

Independent Law Enforcement Complaint Board

National Labour Inspectorate

U

Ireland

Equality Mediation Officers

Italy

Equality Advisors (provincial and regional, national)

Latvia

State Labour Inspectorate

Ombudsman

Lithuania

Equal Opportunities Ombudsman

Luxembourg

The mediator of the Grand Duchy of Luxembourg (Ombudsman)

The National Office for Conciliation

Malta

Commissioner for Administrative Investigations (the Ombudsman)

National Commission for theromotion of Equality

National Commission Persons with Disability

Netherlands

Equal Treatment Commission

National Ombudsman

Poland

Human Rights Defender (Ombudsperson)

Portugal

Commission for Equality in Labour and Employment

Commission folCitizenship and Gender Equality

Authority for the Labour Conditions

Commission for Equality and Against Racial Discrimination

High Commissioner for Immigration and Intercultural Dialogue (ACIDI)

National Institute for Rehabilitation, I.P.

Ombudsman

Romania

National Council for Combating Discrimination

Peopl esd6 Advocate (Ombudsman)

National Agency for Equality of Opportunities between Women and Men

Slovakia

Public Defender of Rights (Ombudsman)

Slovak National Centre for Humaights

Independent mediation centres

Slovenia

Human Rights Ombudsman

Advocate for the Principle of Equality

Spain

Work and Social Security Inspection Offices

Ombudsman

Sweden

Ombudsman of Justice and Chancellor of Justice

EqualityOmbudsman

Board against Discrimination

United
Kingdom

Advisory, Conciliation and Arbitration Service (ACAS)

6Compromi se agreemento

Equality and Human Rights Commission and Equality Commission for Northern Ireland

T|T0|T|T|T
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(b) in the EFTA/EEAcountries:

Mechanisms and bodies Binding
decisions
Iceland Parliamentary Ombudsman
Gender Equality Complaints Committee P

Liechtenstein | Mandatory, free of cost mediation body for discrimination cases

Norway Equality and AntiDiscriminationOmbudsperson and Equality and Discrimination Tribur *
Parliamentary Ombudsman

* The Equality Tribunal may issue binding decisions directed to private parties only

For more detailed information see the studyeguality bodies, commissioned by tBe@mmisson and
finalised in 2016°

The number of bodies and channels through which disputes can be settled shows the complexity of
accessing justice for victims of discrimination. Although the existence of specific structures dealing
with discriminationis a positive fact that benefits alleged victims, it is crucial that the proliferation of
these mechanisms is accompanied by effective dissemination of information about their availability. A
recurring issue raised by the EU level associations is thastvthére is noteworthy progress in terms

of awareness and promotion of fundamental rights, this is not matched by an equivalent level of
awareness of, and accessibility to, remedies for breaches of these rights. Often, victims of
discrimination are not awe of thelegal remedies available and do not know how to accessts or
alternative mechanisms for defending their rights

More importantly, the tables above illustrate that many of these channels do not result in a binding
solution to the dispute artdus may not always constitute a real alternative to court action. Moreover,
recourse to such channels could in effect result in a prolongation of the time period from the
occurrence of the discriminatory act to the obtaining of an effective remedy hyctim. Where
methods of alternative dispute settlement do not result in a successful resolution of the dispute, the
alleged victim will have to pursue the claim through judicial procedures.

The Court of Justice has held that the principles of equigaland effectiveness and the principle of
effective judicial protection do not preclude 61
of an outof-court settlement procedure, provided that that procedure does not result in a decision
which is bnding on the parties, that it does not cause a substantial delay for the purposes of bringing

legal proceedings, that it suspends the period for theldaméng of claims and that it does not give

rise to cost§ or gives rise to very low cosisfor the parties, and only if electronic means is not the

only means by which the settlement procedure may be accessed and interim measures are possible in
exceptional cases where th# urgency of the situa

3. Procedural guarantees

3.1. Legal standing and participatory status

In order tohave access to counhd eventually to obtain redress, the plaintiff must Hages standi
While common features are observed, the criteria for standing can vary quite significantly from one

30 http://ec.europa.eu/social/main.jsp?catld=642&langld=en

31 Joined Cases 317/08, G318/08, G319/08 and €320/08, Rosalba Alassiniv Telecom Italia SpAC-317/08) and
Filomena Califanov Wind SpA(C-318/08) and Lucia Anna Giorgia laconov Telecom ltalia SpA(C-319/08) and
Multiservice Srlv Telecom ltalia SpAC-320/08),
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country to another, espedialvhen it comes to the role of associations and equality bodies. In general,
individual claimants must have the requisite legal capacity and legal interest to be granted standing.

The role of the equality bodies in the initiation of a procedure is wepprtant in some countries,

whilst in others this possibility is not foreseen by the law. With regards to associations and trade
unions, in a few cases, access to courts and administrative authorities to challenge discriminatory
conduct is facilitated itertain criteria are met. In other cases, associations and organisations have to
show an interest, similarly to individuals.

Tables summarising the legal situation with regard to legal standing and patrticipatory status of
individuals, equality bodies arassociations and other organisations in the EU Member States and the
EFTA/EEA countries are found in Annex IB to this report.

3.1.1. Individual victims of discrimination

Member States shall ensure that judicial and/or administrative procedures, including
where they deem it appropriate conciliation procedures, for the enforcement of

obligations under this Directive are available to all persons who consider themselves
wronged by failure to apply the principle of equal treatment to them, even after the
relationshipin which the discrimination is alleged to have occurred has efided.

This requirement, found in all the naolfiscrimination Directives, ensures that Member States provide
access to justice to persons considering themselves victims of discriminatiorighthis recognised

in the national laws of the Member States. The requirements that must be satisfied-esnaipon

to locus standare established in their national laws or through-taseand have a direct influence on
facilitating or hindering aeffective access to justice.

Legal capacity

In quite a few countrie¥ legal capacity is mentioned as a-peguisite for access to judicial bodies.

Legal capacity relates to the ability of persons to exercise their rights independently, and the criteria to
assess it are usually legal personality, age (above 18) and ttredtatls of the person (i.e. the ability

to protect personal interests and to make decisions to this end independently). Persons lacking legal
capacity can be represented by another person designated to protect their interests.

This condition inhibits ecess to justice by certain categories of persons (children and disabled
persons) that might often be victims of discrimination. As highlighted by the European Disability
Forum?* the recognition of their legal standing before a court is a major obstades#bled persons

(in particular the mentally disabled), as they are not necessarily considered legally capable. The
recognition of the legal capacity of disabled persons is thus a key element to their obtaining legal
standing before a court. It is to beted that in Norway for instance, mentally disabled persons have
legal capacity in principle.

Article 12 of the Convention on the Rights of P
before the | awd i ndi c adgnize that pensans with @dalilities snjoyPegalt i e s
capacity on an equal basis with others in all
international level towards the recognition of legal capacity of disabled persons. Nevertheless, not all

the EU Member States and none of the EFTA/EEA countries have ratified this Convention, and the

32 Directive 2000/43/EC, Article 7(1); DirectivBOO0/78/EC, Article 9(1); Directive 2006/54/EC, Article 17(1), slightly
different wording, requiring only judicial procedures as a recourse available to persons whose rights have been infringed,
Directive 2004/113/EC, Article 8(1); Proposal for a Directd®@M(2008)246 final, Article 7(1).

33 Austria, Cyprus, Czech Republic, France, Latvia, Liechtenstein, Norway, Poland, Romania, Sweden.

34 Interview carried out on 19 April 2010.
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application of this rule in the national legal systems of the parties may encounter some obstacles in
terms of interpretation and practical implementation.

Legal interest

In all three EFTA/EEA countries and in all the Member States, except for Austria, the Czech Republic
and the United Kingdom, individuals seeking to initiate a case based on discrimination have to show
an interest in having the matter solvgtheadjudicating bodyThe interpretation of the concept of
6interestd can vary significantly from one count
With respect to individuals, in Estonia, Finland, Italy, Poland and Sweden, legal standing is granted

only to the person desigted as the victim of discrimination. This is understood as the person against
whom the discriminatory act or omission was committed. This rule applies to a different extent in each
country.

Legal standing before the general courts in Estonia and imdPasagranted only to victims of
discrimination (a legitimate interest is sufficient for individuals and associations to bring a claim
before the equality body). Similarly, in Italy, legal standing in certain criminal proceedings is granted
only to the vi¢im of discrimination. In Iceland and in France on the other hand, persons considering
themselves victims can go before the equality body.

Legal interest is the criterion used in all other countries. Legal interest usually includes personal,
direct, acta | and |l egitimate interest. I n Belgium and
6concreteb6é interest, and in Italy, a o6currentdo i

The UK has a different approach to legal standing. In 2004, @aqoeptance procedure was
introduced to awid inadmissible claims to employment tribun@lJhis process is designed to filter

out claims that cannot be accepted because the claimant has not submitted the claim on an approved
form, or has not given all the required information. Thegeeptanc@rocedure is not intended and
does not have the effect of scrutinising the c
commence a claim in the county court, on the other hand, is to submit the appropriate claim form,
giving details of the claimanthe defendant, and the particulars of the claiwhich should state the

facts on which the claim relies. It is also necessary for the claimant to pay a court fee. There is no
formal requirement to establish legal standing in the county court. Howeverpuinehas general

powers of case management, including the power to strike out the whole or part of a statement of case
which discloses no reasonable grounds for bringing or defending a claim or which is an abuse of the
process of the court or otherwisikely to obstruct the just disposal of the proceedings. A
discrimination case can be brought by existing employees, job applicants, workers employed on a
contract personally to execute any work, contract workers or concession workers, and trainees.
However one important condition of entitlement is that the employment must fall within the territorial
scope of UK labour legislation.

Many national reports raised the fact that, even though victims having legal standing realise that they

may have been discrimated against, it still remains difficult for them to bring a case before the Court

on their own. This is related to problems of perception (e.g. Bulgaria, Portugal), the complexity of the

legal framework and procedures (Austria, Czech Republic), thatfateonsequences of appearing in

court in the victimébs private or professional I
stand in front of their oppressors in court (Bulgaria).

% In Case G343/92M. A. De Weerd, née Roks, and others v Bestuur vaBedeijfsvereniging voor de Gezondheid,
Geestelijke en Maatschappelijke Belanger othershe Court describefdersons falling within the scopatione personae
of the Directive and those affected by discrimination in a national provision through aretbean who himself falls within
the scope of the Directive as having an interest.

% The Employment Tribunals (Constitution and Rules of Procedure) Regusl@0@4 S| 2004/1861, as amended
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3.1.2. Legal entities

Member States shall ensure tlasociations, organisations or other legal entities,
which have, in accordance with the criteria laid down by their national law, a
legitimate interest in ensuring that the provisions of this Directive are complied with,
may engage, either on behalf orsimpport of the complainant, with his/her approval,
in any judicial and/or administrative procedure provided for the enforcement of
obligations under this Directivé.

This provision in the nodiscrimination Directives enables legal entities to have Isgaiding in
discrimination disputes if they can demonstrate a legitimate inté&@strding to the Court of Justice,

this provision 6does not preclude Member States
right of associations with a legitate interest in ensuring compliance with that directive, or for the

body or bodies designated pursuant to Article 13 thereof, to bring legal or administrative proceedings

to enforce the obligations resulting therefrom without acting in the name of aispgeaiplainant or

in the absence of an identifiable complainant. It is, however, solely for the national court to assess
whet her national legis®fation allows such a possi

The following paragraphs provide an analysis of the application of thigriont and the
implementation of the right to legal standing of associations, organisations and other legal entities on
the one hangg) and of equality bodies on the other hgby

(a) Associations, organisations and other legal entities

Various fators, such as the lack of awareness of their rights and possibilities of action, the complexity
of their case and financial limitations, may make it difficult for victims of discrimination to seek
justice by themselves. In this perspective, associatiot®eganisations dedicated to the assistance of
victims of discrimination can play a crucial role in safeguarding the rights of the members of civil
society subjected to discrimination.

Initiation of a case

One of the most effective tools for such origations is the ability to institute an action before the
judiciary. In Ireland, the Netherlands and Slovenia, associations or organisations cannot initiate a case;
only individuals have legal standing. This considerably diminishes the role they couid ptesuring

an effective access to justice. In other countries, legal standing is usually limited to certain types of
organisations or to certain types of actions.

In most countries, legal standing is only granted to associations or organisation lifitesd to the

field in which the dispute arises (employment, access to goods and services, etc.). Where such
standing is provided for, the right to bring a case is applicable to associations, NGOs -@ndfihon
organisations. Trade unions also have thossibility of bringing discrimination cases in the
employment field in Belgium (soalled interest groups), Bulgaria, Cyprus, Finland, Italy, Latvia,
Malta, Norway, Romania and Spain.

In quite a few countries, organisations seeking to initiate a ctailst show certain criteria, more or

less stringent, have been respected. Interest is one of these. Proving a legitimate interest is sufficient
for initiating some types of actions for assoc
organisations inCyprus and is one of the conditions for legal standing of associations and other
organisations in Norway and in Romania.

37 Directive 2000/43/EC, Article 7(2); Directive 2000/78/EC, Arti@€2); Directive 2006/54/EC, Directive 2006/54/EC,
Article 17; Directive 2004/113/EC, Article 8(3); Proposal for a Directive COM(2008)246 final, Article 7.
38 Case ©54/07,Centrum voor gelijkheid van kansen en voor racismebestrijding v Firma Feyar&gaph 27.
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In the UK, associations with sufficient interest may bring judicial review actions under administrative

law against public authoritee Such claims for judicial review can onbe brought against public
authorities or public bodies i.e. bodies established by statute or otherwise exercising a public
function, because the essence of a judicial review claim is for the court to supleeveseercise of
public power, not purely tort or contradn recent years the UK courts have interpreted the

requirement of sufficient interest generously: associations have brought important actions against

public authorities through judicial review meedings. The courts have identified a number of relevant
factors, such as the importancenwdintaining the rule of law, the nature of the breach of duty and the
extent of the claimant's interest in the issues. It would appear from recent capesstheg groups or

individuals withno private interest who raise an issue of public importance that would not otherwise
be raised are also considered to hasugficient standing. IR (On the application of Feakins) v.

Secretary of State for the EnvironmeRood and Rural Affairé’the UK Court of Appeal reviewed
the law on standing. Lord Justice Dydw#id that if a claimant can demonstrate that a genuine public
interest will be furthered if he is granted standing, he would be regarded as having a surfferiestt

to proceed. As Professor Purdue points out

an analogous position to environmental presgmweps such as Greenpeace, who are routinely

permitted to make®public | aw challengesbd.

The interpretation of sufficient interest of associations in equality and adiscrimination case$ United Kingdom

Case brought by themicustrade unionR (on the application oimicus and others) v Secretary of State for Trade
Industry(High Court,2004)*

Amicus and siother leading UK trade unions applied for the annulment of certain provisiotie
Employment Equality (Sexu@rientation) Regulations 2003. The uniamgllenged certain regulations
incompatible with the Employment Framewdkective andncompatible with the European Convention
Human Rights.

The High Courtheldthai [ t ] he cl ai mant s ar e t rmerdbershipcavesings wid
range of occupational sectors. They have a siyificant number of @y, lesbian or bisexual members wi
are potentiallyaffected by the provisions in issue. It is not in dispute that they hauéfieient interest tq
bring these claims.’

60t he

In quite a few countries, the way the objectives and purposes of an association are laid down in the
statutes is the element assessed to determine an interest. In these cases, there must be a connection
between the law governing the subject matter of ikpute and the field of activity of the specific

association. The fulfilment of this condition can be sufficient to be grdoted standfor instance in

Cyprus, the Czech Republic, Germany, Latvia, Poland, Norway, Spain and Sweden. It is also one of
the conditions in Romania.

Some countries grant legal standing to certain types of associations without them having to prove an
interest. This has two main purposes:

3912003] EWCA Civ 1546.
40 Journal of Planning and Environmentalw, July 2004 p. 861 at p. 862.
4112004] EWHC 860 (Admin)www.bailii.org/ew/cases/EWHC/Admin/2004/860.html
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Facilitating the identification of organisations to which victims can turn if they want an
association to bring a case on their behalf, or in collective actions.

Limiting access to courts and/or equality bodies to organisations that have an adequate
background in the field of discrimination;


https://mail.milieu.be/exchweb/bin/redir.asp?URL=http://www.bailii.org/ew/cases/EWHC/Admin/2004/860.html

With regard to the first purpose, some Membeére&St e s 6 | aws provide speci f |
satisfied in order for organisations to be granted legal standing, as summarised in the table below:

Belgium France Luxembourg®?
Scope Employment Criminal proceedings Employment
Before the equality body
Years 3 years existence Registration for 5 years 5 years legal personality
Objectives | Ensuring respect of huma Combating racism o| Combating discrimination
rights and combating assisting victims of
discrimination discrimination
Others Violation of the substantia| Nationally recognised Nationally recognised non prof
objectives of the associatio associations organisations
(legal speciality) Accreditation by the Ministry of Justice

With regard to the second purpose, in some Member StatdSFAIEEA countries, the national law

lists exhaustively the associations that have legal standing. For instance, in Liechtenstein, two main
associations are entitled to bring a class action on behalf of their members in the field of employment
(INFRA - Information and Contact Point for Women) and on the ground of disability (Liechtenstein
Association for Disabled Persons). In Austria, the Austrian Labour Association can file a class action
claim to represent several victims that are part of the associdtidialy, only associations included

in a list approved by the Ministry of Employment and Social Affairs and by the Ministry of Equal
Opportunities can bring a case to court in case of discrimination on the ground of race or ethnic origin.
Even though sth a system is more transparent, it may also be problematic, because the list of
associations is rarely updat&d.

The possibility for associations to initiate procedures is often restricted to certain types of*attions.
some countries, legal standiofjassociations is limited to proceedings before equality bodies. This is

the case in Estonia, where associations with a legitimate interest have access to the Gender Equality
and Equal Treatment Commissioner. In Finland, trade unions can initiate cdgesefore the

Equality Board and the Labour Court. Stakeholders see these limitations as obstacles to an effective
access to justice.

In certain Member States, the legal standing of associations is most relevant in the context of
collective actions wherthe action will be brought by the association either in order to protect several
or all of its members, in cases of public inter@sti¢ populari or when no individual victims could

be identified. The right to collective action is usually rather lichif€his is for instance the case in
Austria, where legal standing for associations only applies to the Austrian Rehabilitation Commission,
which can bring a collective action solely on the basis of the Disabled Equal Treatment Act. In the
Czech Republichis proposition made during preparatory works was not accepted in the final version
of the national andliscrimination law. With respect to the EFTA/EEA countries, Norwegian law
allows for collective action or action on behalf of the victim and Icelaasiqrovides only for action

on behalf of the victim.

SeveralEU Member Statesncluding Belgium, Cyprus, Denmark, Finland, France, Greece, Hungary,
Luxembourg, Malta, Poland, Portugal, Spain and Swegtant legal standing to associations and
organisationson behalf of a victim. In Bulgaria, Germany, ltaly, Latvia, Lithuania, Romania and
Slovakia associations and organisations have legal standingqlzotiollective action and on behalf of

a victimwhereas in Austria this is limited to collective actions.

42 Three NGOs are recognised as having legal standing under the criteria set by Luxembourg to represent victims of
discrimination: ASTI asbl (Association for the Support of Immigrant Workers)-Haftdicap abl (National Council for

Di sabled Persons and National Informati on Centre for Disab
visually impaired).

“3The Ministry of Employment and Social Affairs and the Ministry of Equal Opportunipidated the list in August 2010,

for the first time in five years.

44 For more details, please see Annex IB of the Report.
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In most Member States and EFTA/EEA countries, legal standing for associations and other
organisations is rather limited and so is actual practice. Stakeholder consultations have confirmed this.
In Bulgaria, associations consulted for the purposes of this study did not have significant experience in
bringing a case to court, even though they were entitled to do so. In Cyprus and Iceland, very few, if
any, complaints have so far been brought to courthe equality body by an NGO representing
victims. In Luxembourg, the few associations that are entitled to initiate judicial cases do not always
have the financial means to support victims of discrimination before the courts.

In Malta, the recent enanent of the Voluntary Organisations Act means that NGOs now have legal
status. However, it remains to be seen whether the relevant NGOs will use this to represent victims of
discrimination in lawsuits.

Support byassociations and organisations in proceedings
It is particularly important that associations and organisations can encourage and assist alleged victims
in bringing a claim, and the lack aflequateassistance has been identified as a major issue in some

Member States (e.g. Finland, Italy, Poland, Slovenia and the UK).

The following tables summarise the types of associations entitled to participate in proceedings, and the
type of intervention they provide (a) in the EU Member States and (b) in the EEAAMBLINtries:

(a) in the EU Member States:

Representatiof? and intervention

Austria - Only the complaints associatioklagsverband)s entitled to intervene

- Other associations can represent victims where representation by a lawyer is not compulsory and th¢
below 5,000 EUR.

- The Austrian Labour Association for Rehabilitation can join proceedings

Belgium - Organisations can assist the viciimtiating proceedings

Bulgaria - Trade unions and negprofit entities can join as interested parties in a pending legal action

Cyprus - Employee organizations and gender equality NGOs can file a complaint to the chief inspector
-Workers6 organisations, ot her organisations a

competent court, administrative authority, extrdicial mechanisms, invoking direct or indirect discriminati
due to gender.

Cz. Rep. - Trade unions can represent their members

Denmark - Associations, trade unions or other institutions may act as an agent for the victim or intervene as a third
Estonia - Associations, trade unions and other institutions can help the victim with representation

Finland N/A- No regulation on the engagement of associations in discrimination proceedings in courts

France Associations and trade unions can assist the victim

Germany - General Act on Equal Treatmerantidiscrimination organisations (at least 75 members) and associi

(comprising at least 7 organisations) can act as legal advisor to disadvantaged persons in court hearings.
- Law promoting the Equality of iBabled,associations promoting the interests of disabled people can rep
their members before social courts, admin. courts of 1st instance and higher admin. Courts

- Trade unions and employers associations can represent the victim before the Court

Greece - Five ground of discrimination and Gender in access to goods and serkegal entities with a legal intere|
can represent the injured party
- Gender in employmeniTrade unions and associations can intervene for the defence of the injuyed par

Hungary - Organisations can provide legal assistance by individual lawyers contracted by the organisation
Ireland - Associations can represent individuals in bringing cases in tribunals but not in courts
- Associations can assist individualscaurt by providing funding
Italy - National or regional equality advisors can act in their own name in cases of collective discrimination or r

the victim or intervene in a case initiated by the victim.
- Trade unions can represent victimemployment cases.

Latvia - Trade unions can represent their members before State institutions in certain cases
- NGOs can represent victims in court
Lithuania - In employment issues, the trade unions can represent their members with their consent.

- Associations having in their statutes this competence can represent victims with their consent.

Luxembourg | - Associations, prof. associations and trade unions can assist victims in civil and administrative proceedin
- Legal representation amatervention by trade unions for settlement of a dispute brought by an individual, |

5 In this context, representation should be understood as acting as a legal representative of the victim.
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the dispute would serve the collective interest

Malta - Associations, organisations and other legal entities having a legitimate interest can support compld
employment disputes on any ground, and in disputes on gender in access to goods and services

Netherlands | - Trade unions and organisations fighting discrimination can assist victims in court

Poland - NGOs can present their views to the court

Portugal - Trade unions can assist the victim in legal proceedings
- For race and disability, associations defending-discrimination on these grounds can intervene to represeg
support the interested party with his/her approval

Romania - For equal opportunities and treatment between men and women, and other discrimination: agenci
unions, NGOs specialised human rights and other legal persons having a legitimate interest can assist
during administrative proceedings and in the courts of law

Slovakia - Trade unions can represent their members in cases regarding labour relationships
- Entitiesprotecting public interest rights can participate in the proceedings as interveners
Slovenia - NGOs and trade unions can engage individuals to represent the victims in proceedings

- NGOs with a legal interest recognized by the court can interveneindher t 6 s di scussi 0]

Spain - Associations with legal standing

Sweden -Empl oyees6 organisations and NGOs can represen
UK -NGOs, trade wunions and empl oyer sbé aa&dce, degahassisantes
case preparation or financial assistance to seg

-Courts and tribunals may at their discreti epary]
interventiond inatonalaincompl ex di scrim

- Associations with sufficient interest in a matter may bring judicial review actions under administratiy
against public authorities, even if they have not themselves been the victims of a wrongful act

(b) in the EFTA/EEA countries:

Representatioff and intervention

Iceland -Associations can represent their members if th

Liechtenstein | - Any organisation representing the interests of disabled persons (as listeddoyénement) incorporated fg
more than 5 years can directly represent the victim before the courts and authorities.

Norway - Associations, trade unions or other institutions can represent individuals before authorities and courts,
c | ai npawerobastorney. They can also intervene as a third party.

The legal experts and stakeholders in a few countries identified the liegtidole of associations,

even in assisting victims, as a problem. In Estonia, the fact that the possibility for associations to
defend rights under the Equal Treatment Act is limited to assisting victims is considered as a
significant issue. In Germany, tliact that antdiscrimination organisations and associations must
meet certain criteria (i.e. they must have at least 75 members or be an association comprising at least
seven organisations) jeopardises the effectiveness of the work of smatisarithimation
organisations and associations excluded from the rights granted by the General Act on Equal
Treatment.

The UK courts and tribunals may at their discretion permit associations with relevant expertise to
ma k e ap artthy ridnt er v e préasénblegd argumenta on@ aa@neof lawt that is at issue

in the proceedings (as distinct from presenting arguments directly in favour of the claimant). Such
6third party interventionsé are often permitted

In practice, in the Czech Republic, only three to four NGOs active in the field provide representation

of victims. In Lithuania, representation by NGOs in civil courts has not taken place in practice. In
Spain, associations with legal standing usually support i ms 6 ¢l ai ms but in pr
procedures. In Latvia, there is no known practice of proceedings initiated by trade unions in
discrimination cases, but at least two NGOs have represented victims of discrimination in employment

in courts (theLatvian Centre for Human Rights in two cases and the Latvian Human Rights
Committee in one case on sexual orientation). In Ausbtidy the Complaint Associatiortan

intervene in proceedings but cannot initiate thamd it has never made use of thidhtig its four

years of existence.

8 |n this context, representation should be understood as acting as a legal representative of the victim.
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In Iceland, the Centre for Gender Equality assists victims to some extent to bring cases to the Gender
Equality Complaints Committee. Trade unions sometimes also bring cases on behalf of their members.

The Icelandic Cordderation of Labour provides trade unions with legal advice but does not provide
direct legal aid to workers on behalf of the trade unions. However, it brings cases concerning

collective agreements before the Labour Cduaraddition, NGOs such asthe Werm 6 s Couns el

Service and the Icelandic Human Rights Centre, the Attorneys Association and law student
associations provide limited legal assistance, mostly in the form of general legal advice.

Some experts have also highlighted the efficiency andlivement of associations in their countries.

In Romania for instance, a high degree of NGO involvement is recognised by stakeholders, noting that

some NGOs provide assistance and support to victims of discrimination not only before national
courts, but als in lodging applications to the European Court of Human Rights for alleged acts of
discrimination.

lllustration of the role of NGOs Hungary

An emerging actor in public interest litigation is the Public Interest Law Institute (Ellaiich is an internationg
NGO promoting antdiscrimination and human rights. In order to increase access to legal resources for disad
groups, PILI promotes and provides technical assistance for organised pro bodtéeipst renowned publinterest
lawsuit assisted by PILI was a successful-aatiregation case in education, involving Roma pupils in MigKolc.

(b) National equality bodies
Role of the equality bodies in the initiation of the procedures

The role of equality bodies differs significantly from one country to another. In some countries, they

have legal standing and can bring a case to court; in other cases, they can only provide assistance to

the claimant, or provide observations to the cdara few countries, equality bodies can initiate their
own proceedings, for example: the Commission on Protection against Discrimination (Bulgaria), the
Equal Opportunities and ArBiscrimination Commission (France), and the Equality Commission for
Northern Ireland and Equality and Human Rights Commission for England, Wales and Scotland (UK).

Some can also start proceedings before another equality body. In Finland, the Ombudsman for

Equality can initiate a case before the Equality Board, while the Omaudior Minorities can bring

a claim to the Discrimination Tribunal. In Iceland, the Centre for Gender Equality can initiate a
procedure before the Gender Equality Complaints Committee. In Ireland, the Equality Authority can
bring some specific cases teetiquality Tribunal.

None of the equality bodies in the EFTA/EEA countries are empowered to bring claims before a court.
The same situation applies in almost half of the EU Member States (Austria, Cyprus, Czech Republic,

Estonia, Germany, Greece, Litmia, Luxembourg, the Netherlands, Poland, Portugal, Romania and
Slovenia).

47 http:/Avww.pili.org. PI LI i mpl emented a comprehensive reporust on t

indiscrimination cases) in the region. Concerning Hungary see Kadar, Andras Krist6f, Marta Pardavi and Zsolt Zadori,
6Chapter 0 n Addass tg dusticedin Central: and Eastern Europadapest, Public Interest Law Initiative
Bulgarian HelsinkiCommitteé Polish Helsinki Foundation for Human RightSTERIGHTS, 2003.

6 A Magyar K°zt&rsas§g LegfelsRbb B2r . s ®¢he Skpfeme Gourt df ® s t
Hungary ordered compensation for the segregated Roma pupliE), (Hungarian Press Agency)2010, June 7,
http://bpstart.hu/politika/20:06-07-0s-a-magyarkoztarsasadegfelsobbbirosagakarteritestitel-azelkulonitettroma

gyerekeknek
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The equality bodies entitled to initiate judicial proceedings and the conditions of application of this

right are summarised in the table below:

Equality body Modalities

Belgium | Institute for Equality between Women and Mg In case of unsuccessful negotiations
Centre for Equality of Chances and Fig
against Racism

Bulgaria | Commission on Protection again - Appeal against the administrative acts
Discrimination - Claims before the court

Denmark | Board of Equal Treatment In its own name or on behalf of a victim, if its decisi
is not complied with

Finland Ombudsman for Minorities Before the Discrimination tribunal

France Equal Opportunities andAnti-Discrimination | Referral to Public Prosecutor to initiate crimir

Commission (HALDE) proceedings

Hungary | Equal Treatment Authority In all cases of discrimination affecting defined pers
or groups of persons; and in cases of public inte
claimsin the fields of personal law and employmg
law.

Ireland Equality Authority - Before the Equality Tribunal, in cases of systel
discrimination, where a person has not made a ¢
and it is reasonable to expect that they will not do
and cases conageng advertising, vehicle equipmer
station equipment and kerb ramps
-Injunction before Circuit Court or High Court

Italy Equality Advisors Before Labour Tribunal anéRegional Administrative
Tribunal geographic competence, on behalf of a vic
or in collective action

Latvia Ombudsman - In civil proceedings
- In the Constitutional Court

Malta 1) National Commission for the Promotion | 1) Before the civil court or industrial tribunal

Equality
2) National Commission Persons with Disabili 2) Beforethe civil court after conciliation has failed

Slovakia | Slovak National Centre of Human Rights - Can represent the party in the proceedings in mal
regarding violation of the principle of equal treatme
(Act 308/1993)

- if infringement of the rights of alarge or
undetermined number of persons or for public inte
(Act 365/2004)

Spain Womends I nstitute Only for cessation action against discriminat
advertisement on the ground of sex (ekzse)

Sweden | EqualityOmbudsman Subsidiary right of a
organisations and NGOs)

UK - Equality and Human Rights Commission - If relevant to their functions

- Equality Commission for Northern Ireland - Against discriminatory advertisement, instructions
discriminate and pressure to discriminate

The ability of equality bodies to initiate a judicial procedure, where it exists, is usually quite limited.
Among the conditions typically imposed, is the requirement that the discrimination challenged is
within the area of competence of the equality bashg that it acts on behalf of victims and with their
consent. In Belgium, Denmark and Malta, equality bodies can bring a case before the judiciary if other
norjudicial proceedings have failed, and if others have not taken action, for instance theirvictim
and or
only have a role in very limited cases has been criticized by stakeholders, and it has been suggested
that the power of the Ombudsman and the Discation Tribunal be extended to all cases of equal

I r el

treatment.

Due to these many conditions, equality bodies seldom bring claims to court. For instance, in Latvia,
the Ombudsman has never applied to court in civil cases. In the Estonian legal framesvoniclgar
whether the Gender Equality and Equal Treatment Commissioner have legal standing. In any case, this

empl oyeesb®6

organi sations and

NGOs

opportunity has not been used so far. In Norway, although there is nothing in the legal mandate that

prohibits themfrom initiating a case, bothhe Ombudsman and the Tribunal have interpreted their
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mandate as excluding this right, since they see their mandate as one of monitoring and control of
implementation. However, the Ombudsman has providezbaasel in court.

On the other hand, the situati has recently improved in Spain, where recent developments in case
law have resulted in the equality bodies now being able to initiate a case on the ground of sex
discrimination, when the violation of fundamental rights is a consequence of an advertiseme
promoting stereotypical images of women or resulting in discrimination. Also in Belgium,
stakeholders indicated that the two equality bodies have developed such expertise in bringing cases
that most associations will resort to them in case of judic@gedings, even though the associations
also have legal standing under the law. In Italy, the role of the Equality Advisors is considered to be
particularly important in assisting victims bringing a claim before the court. However, it has been
observed tht the funding of the Advisors by the State hasentlydecreased, thus impairing their
efficiency. The lack of awareness by the public of the possibility for the equality bodies to bring a
claim to court on their behalf has been identified as a probldtaly and Latvia.

Participation in the procedures

As with the power to initiate a claim, the ability of equality bodies to intervene in the judicial
procedure and the importance of their role varies from country to country. They can be a party to the
proceedings alongside the victim (Bulgaria); provide assistance to victims (Gender Equality and Equal
Treatment Commissioner in Estonia, National Office against Racial Discrimination in Italy; National
Commission for the Promotion of Equality in Malta; Btity and Human Rights Commission and the
Equality Commission for Northern Ireland in the UK) or represent them in court (Romania, Slovakia,
UK). Their findings can be used as evidence in the procedure (Austria and Norway); or they can
intervene therein,nicluding by providing an expert opinion (Denmark, France, Italy, Lithuania, the
Netherlands, Norway, Slovenia, Spain, the UK). They can also ahiasis curiaeas is the case in
Ireland and the UK. Such a role was considered by stakeholders as absghefammpetences of the
National Equality Body in Denmark.

In Norway, it was highlighted that most NGOs working on discrimination are organisations that
depend heavily on State subsidies. This is not so for trade unions, which primarily financegéteir le
advisor positions through the membership fees of the organisation. In practice, the court cases indicate

a need for associations to take a more active role @sutsel, in presenting discrimination cases

before courts. This is not an issue of legahding, but of the costs of litigation. This is particularly
true in relation to access to Norwaybés Supreme
brought before the Supreme Court were suppdrtadd paid fofi by trade unioné® The importane

of co-counsel can also be seen in key cases brought to the Court of Appeal, such as the first case on
disability brought before the Eidsivating Appellate Court in 2006, in which the Norwegian Association

of the Blind acted as ecounsef’

It may beconcluded that overall, the role of equality bodies, NGOs and other entities in initiating
claims or assisting victims of discrimination is rather limited. A more active involvement of such
bodies could have a positive outcome in ensuring specialisedaassigo victims especially when
considering that each ground of discrimination is accompanied by its own egpeaific issues. This

was a key point raised by EU level stakeholders. For instance, persons suffering from age
discrimination often considehat theirs is an isolated case for which no action can be taken. Disabled
persons encounter an additional set of obstacles going beyond the typical issues such as the cost and
length of proceedings. The European Disability Forum highlighted that for elisgigirsons there

could be a problem of physical accessibility to the courts or interpretation of court proceedings (e.g.
requirements for sign language or Hearhight not be taken into account). As regards discrimination

4° See Supreme Court judgment of 18 February 2010 on age discrimination paid far Bgliesforbundet for Sjafolk
(Norwegian Association of Sailors)Rt 2010 s 202, {EIRG00303A) (Kystlink), and Rt 2003L657 on gender and pensions
in which the Norwegian Confederation of Vocational Unions (YS) declaramgnsel and also paid the costditigation.

%0 EidsivatingAppellate Court, court of second instance, judgment of 6 July 2007 (Cagea&L 8 9239) , cal led the
teacher judgment o.
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on the grounds of sexual orientat, one of the key issues for LGBT people is considered to be the
fact t hat in order to |l odge a compl aint t he
environment or a highly specialized professional environment.

3.2. Burden of proof and evidence

Overall, the 27 EU Member States have introduced requirements conforming to the burden of proof
provisions of the relevant Directives. Vdaw inconsistenciesverefound, the most noteworthy being

that of Austrian lawwhich only requires the defendant toope a probability of nowliscriminatory
reasons for a decision (this alleviates considerably the burden on the defendant).

The reversal of the burden of prosfthekey factor setting apart discrimination cases from others.
This shift occurs in almostllacountries and is reported as a significant asset in assisting victims of
discrimination. This different treatment for discrimination cases is not specific to a certain field, e.g.
employment, but usually operates in most areas. In this sense, thesammyidation is treated differs
when compared to regular cases in the same field.

Before another
competent
authority

Before a
court

Burden of proof

This does not apply to criminal procedures or to proceedings in which itis for the court or competent body
to investigate the facts of the case.

Member States can introduce rules of evidence which are more favourable to plaintiffs.

The requirement also applies to proceedings.

As stated in Recital 30 to Directive 2006/54/EC, the adoption of rules on the burden of proof plays a
significant role in ensuring that the principle of equal treatmentbe effectively enforced. The Court

of Justice has held that provision should be made to ensure that the burden of proof shifts to the
respondent when there ispaima faciecase of discrimination, except in relation to proceedings in
which it is for thecourt or other competent national body to investigate the facts. It is however
necessary to clarify that the appreciation of the facts from which it may be presumed that there has
been direct or indirect discrimination remains a matter for the relevéiohalabody in accordance

with national law or practice. Further, it is for the Member States to introduce, at any appropriate stage
of the proceedings, rules of evidence which are more favourable to plaintiffs.

However, despite an accurate transposition of the requirememost Member States, what

constitutegprima faciee vi dence or what amounts to 6facts fro

has been direct or i ndirect ddends gseli tmia rvaxietyi af n 6
interpretations and modes of application in the different counfries Court of Justice casaw sheds
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light on the issué' For example, in thEeryncase, it was stated that in order for the employer to repel
an allegationo f di scriminati on i n recruitment, t he el
undertakingbés actual recruitment practice does |
hire persons of etH®nic minority background] d.

Stakeholders have expressamflicting opinions as to whether or not the burden of proof remains an
obstacle for alleged victims of discrimination seeking justice. This is evidenced by the Swedish report,
where one stakeholder considered the reversed burden of proof under Swediaé daviactor
facilitating access to justice in discrimination cases when compared to other cases, and two
stakeholders mentioned the burden of proof as the most significant obstacle to bringing a case of
discrimination to court.

Difficulty in proving disaimination

Despite the departure from the general rule enshrined in national legal systems that the burden of proof
lies on the party alleging a fact, many repefftr example, those for Finland, Romania and Slovakia
conclude that the difficulty in prving discrimination remains one of the most significant barriers to an
effective access to justice. In practice, the plaintiff must still establish a number of facts before the
burden is shifted.

Several stakeholders in Belgium and France voiced ertichgainst the provisions related to the
burden of proof. Some indicated that it remains a delicate issue, at least in employment matters where
employers are in possession of all, or at least most of, the relevant evidence and information
concerning theienterprise. Moreover, it is often the case that the intention to discriminate will only
account for one element in a differential treatment.

Stakeholders interviewed for the Norwegian report, especially those working on issues of ethnicity,
race and sexl orientation, pointed to the burden of proof as a major obstacle to access to justice. In
follow up discussions it was clarified that the issue of evidence of the occurrence of discrimination is
really the problem. A lot of evidence is oral evidencehuit witnesses. Discriminatory conduct is

not formulated on paper, neither is it necessarily expressed orally, and is also sometimes disguised as
other behaviour. There are examples of court cases in which discrimination is claimed as just one of
several Ements of a claim. In a number of cases, the issue of discrimination is not addressed, and not
mentioned in the reasoning used in the judgment.

It is pertinent to note that the naliscrimination Directives allow Member States to introduce rules of
evidence which are more favourable to plaintiffs. However, most of the countries under review apply
the general rules of evidence to discriminationesadVith specific applicability to discrimination

cases the Czech and Hungarian reports mention the admissibility of evidence based on situational
testing. A Lithuanian court accepted situational testing as proof of direct discrimination in a Roma
discrimination case (2007).

The Czech report also notes that where victims lack support from a professional NGO, the evidence is
not usually prepared in a professional manner and even if the burden of proof has been shifted onto the
defendant this may not necasgfy be enough for a successful result.

Reversing the burden in practice

Once aprima faciecase is made, the burden of proof is meant to shift to the defendant to prove that
discrimination had not occurred. However, often there is no clear demarbatiween the two steps

®1 CaseC-109/88Danfoss[1989] ECR 3199; Case-T27/92Enderby v Frenchay Health Authorif$993] ECR; CaseC-
170/84Bilka-Kaufhaus[1986] ECR 1697; Case-881/99Susanna Brunnhofer v Bank der osterreichischen Postsparkasse
AG [2001].

%2 Case G54/07Centrum voor gelijkheid van kansen en racismebestrijding v Firma Fenj2008].
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of the process. The decision makerés opinion or
findings on theprima faciecase and the final decision are often presented together. This effectively
places the burden on the ajgplnt to prove the case in total rather than sirpgiya facie

Irish stakeholders noted a difficulty with the burden of proof in this area. A review of the decisions of
the Equality Tribunakhows thathie Tribunal nearly always refers to the shiftiffgtlee burden of

proof. Nevertheless, the mere fact that the Tribunal appears to be applying the burden of proof
principle does not necessarily remove the concern.

Some Danish stakeholders also see the burden of proof as the overall obstacle to affietivey

access to justice. According to one stakeholder, the trade unions report that they often lose cases
because of their inability to shift the burden of proof. They are often seen to provide sufficient proof to
establish grima faciecase, but eittr the court does not find the evidence provided sufficient to shift

the burden, or the employers are acknowledged a wide margin of discretion in regard to their right as
managers to run the workplace, for example, as regards whom to recruit or promote.

In Portugal, the effectiveness of the shift introduced is viewed with caution, particularly in the area of
labour issues. In fact, later in the process the victim is again required to estgtiista daciecase

and is therefore put at a disadvantage. [aiyi Swedish stakeholders argue that the simplicity with
which employers can free themselves from allegations of discriminatory conduct nullifies the
application of the rule intended to make access to justice more favourable to plaintiffs in
discriminatbn cases.

Reference may also be made to Spain, where, although the burden of proof is reversed, the courts are
more likely to ask the claimant to provide reasonable evidence of the violatibos, a mere
allegation of a violation of the right is notrggrally considered enough to produce the reversal of the
onus probandi

As regards the EFTA/EEA countries, the same types of issues have been observed. Ineloetand,
though the Gender Equality Act stipulates that, in cases alleging discriminationerodmg
employment, the burden of proof rests with the respondikeholders still consider the burden of

proof as an obstacle to access to justice and note that the reversal of the burden of proof does not apply
to criminal cases.

In Liechtenstein, ircases regarding equal treatment in employment contracts, the court must establish

the facts of the casex officia Discrimination is presumed once the claimant proviglesa facie

evidence, i.e. convinces the court of a probability of discriminationeileeless, there is no strict

| egal t e rpmmadazi€d wmii chegn cée 6 . In the Equal Treat ment
defendant may show the megyeobability of the existence of different reasons or facts relevant to the
different treatment, after the facts have been established by the claimant. In practice, this amounts to a
lowering of the burden of proof for the defendant.

In Norwegian discrimination cases i f there are circumstances that
has been direct or indirect discrimination, the discrimination is assumed to have taken place unless the
person responsible proves on a balance of probabilities that the differemtiaieiné did not in fact

take place. What is meant by &édreason to believe
the allegation must be O6supported by the chain
which necessitates an assessmeno f t he spe®ti fics of the cased.

From the above selection of practical difficulties in applying the shift, it is safe to conclude that
statements at law may not suffice in guaranteeing this key advantage to victims of discrimination. It is

%3 See the Equality Thiunal case 26/2006, in which the said quote was used by the dissenting member of the Tribunal.
Although the rest of the Tribunal in this particular case did not agree with the dissenting member, the said quoteedas referr
to by the Tribunal in a number sfibsequent cases.
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a departure tdm the general procedural rules and does not coexist easily with them; it is thus often
overlooked or misapplied. This conflict between general procedural rules andisantnination
legislation gives rise to significant practical difficulties in revegsthe burden of proof. Despite a
requirement to reverse the burden of proof in national-distrimination legislation, the civil
procedural laws do not expressly provide for this departure. By way of example, the Latvian and
Lithuanian reports point taavds a conflict of norms between civil procedures and norms establishing
a shift in the burden of proof in the adiscrimination legislation that could impede the reversal of the
burden of proof. The Lithuanian report refers to a case of sexual harassmaeployment where the
Supreme Administrative Court rejected the argument of the Equal Opportunities Ombudsman Office
that it had to shift the burden of proof onto the defendant and take a decision on the basis of the
information provided.

The information provided in the national reports also indicates that difficulties with reversing the
burden of proof in practice result from limited awareness among judges and other members of the
legal profession with respect to the requirement as well as the wiggnapplication. Both the Italian

and French reports raiseefeissues. In the case of Greece, although the national legislation fully
transposes the EU requirements on the burden of proof, the 2010 report of the National Commission
for Human Rightsict es t he Greek | egi sl atordés failure to
Civil Procedure and Code of Administrative Procedure as meaning that courts and other competent
authorities- and also lawyers, employees and their associatitlaseno direct knowledge of these
provisions and therefore the shifted burden is not actually applied in practice. The Greek report also
states that civil courts adjudicating labour disputes never reverse the burden of proof on the ground
that the relevant legliation is deemed contrary to the Constitution.

Bearing in mind the recognised difficulty in proving discrimination, it is essential to work towards
mitigating these difficulties through systems that ensure that the mechanisms provided by law are not
negated by practical obstacles. Ensuring that thersed burden of proof is applied by general courts
dealing with cases of discrimination and formalising a minimum understanding of what constitutes
prima facieevidence would go a long way towards promoting and facilitating access to justice by
alleged vitims of discrimination.

3.3. Time limits for initiating a procedure

National rules relating to time limits to initiate a claim germittedprovided that they are not less
favourable than time limits for similar actions of a domestic nature and that thegt dender the
exercise of rights impossible in practféeln the Pontin case, for example, the Court of Justice
considered that &5-day limitation period, such as that laid down in the Luxembourg Labour Code,
would not appear to medhe requirements oéffective judicial protection since it would besry
difficult for the claimanta female worker dismissed during her pregnameyobtain proper advice
and, if appropriate, prepare and bring an action withah time limit>

Tables providing an overviewf the time limits and length of proceedings in the EU Member States
and the EFTA/EEA countries are faiin Annex IC to this report.

In civil proceedings before the general courts time limits for initiating a case are longer than those in
place for poceedings before employment tribunals or equality bodies. In fact, time limits to initiate a
claim, especially before the equality bodies, can be very short. In Austria, time limits applicable to
discrimination claims are shorter than those provided ingtdreeral rules, notably with regards to
when the time limit starts to run. The-@ldy time limit for contesting a discriminatory termination of

%4 See e.gCase G410/92Elsie Rita Johnson v Chief Adjudication OfficEase C246/96Mary Teresa Magorrian and Irene
Patricia Cunningham v Eastern Health and Social Services Board and Department of Health and Social, Sarsec&s
208/90Theresa Emmott v Minister for Social Welfare and Attorney General

%5 Case @63/08,Virginie Pontinv T-Comalux SA
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an employment contract or a discriminatory notice of termination is seen as particularly problematic as
claimans are seldom aware of the discrimination at the beginning of the time period, when they need
to seek legal advice and establish the facts of the case in order to decide whether a lawsuit is worth
pursuing.

In the employment context, time limits can alsJery short. In labour law disputes in Germany for
example, complainants have only two months to assert their claim in writing, except for cases where a
collective bargaining agreement states otherwise. If the claim is asserted within these two nenths, th
complainant has three months to take legal proceedings to’tourt.

On the other hand, time limits for initiating proceedings before the general courts are typically longer.

For example, a claim for compensation before the Bulgarian courts is subjectfite year
prescription period. Similarly, in Greece the time limit in civil matters is five years from the time the
injured party became aware of the damage and of
date of the commission of the unlawéct.

In France, Law 200861 of 17 June 2008 decreased the prescription period for civil proceedings from

30 to five years. The process of adoption of this provision was quite difficult, and associations and

trade unions intervened to ensure that camspton would cover the full period through which the
discrimination lasted, and that the five years would be a time limit to bring an action, not a time limit
resulting in the extinction of the atdmamno i .e.
from the day they occurred. The term O6revel ati or
in preparatory works as Othe moment when the e
comparison showing the discrimination. As longtesemployee does not have elements of proof, the

di scrimination cannot be considered as reveal edo

The observance of time limits to initiate a procedure is preliminary to an effective access to justice
Bearing in mind that individuals are not alwaysnediately aware of the fact that they may have been
discriminated against, if the time limit starts to run from the date on which the discriminatory act
occurred rather than from the date on which the victim became aware of the discrimination this could
have severe consequences. Where time limits are very short, the right to take action and seek redress
could be extinguished before the victim has even recognized that s/he has been discriminatéd against.

3.4. Length of the procedure

The length taken to res@ antidiscrimination claims is identified as a major obstacle to access to
justice in quite a few countries (e.g. Estonia, Finland, Germany, Greece, Poland, Slovenia, Spain, and
the United Kingdom).

The tablen the next paggsrovide an overview of #length of proceedings in (a) the EU Member
States and (b) the EFTA/EEA countries as provided by the national experts. It reflects: specific time
limits set by law for judges or public bodies to issue decisions; the average length based on available
statstics and the average length based on discriminatiod@ase

%8 The regional labour court of Hamburg, the majority of national legal scholars and the European Commission have deemed
the provisions incompatible with unwritten EU law principles relating to effectiveness and. The regional labour court in
Hamburg referredhis issue to the Court of Justice using the preliminary ruling procedure, and the Court held that the two
month time limit was compatible with these principles245/09Bulicke).

57 Case €326/96Levez;Case C185/97Coote
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(a) In the EU Member States:

Length of the procedure

Austria

- On average (in second instance or at the Supreme Court): 1 to 3 years
- Equal Treatment Commissions: 1 year or more
- Procedure incl. prior attempt to settle before National Equal Treatment Body: 1 to 4 years

Belgium

- The judge has 1 month to decide (civil and criminal)
- In administrative courts: 6 monthgiot compulsory
- Average in practice 1.5 to 2 years

Bulgaria

- Commission on Protection against Discrimination: within 14 days
- Civil proceedings: approx. 1 year, and within one month from the last hearing.

Cyprus

- All proceedings can take 2 to 3 years.

Czech
Republic

- 2 to 3 years in most common discrimioa cases (always one appeal). Some cases lasted
years.

Denmark

- Before District Court: 5 to 21 months (most 12 months)
- High Court: 1 to 34 months (most 18 months)
- Supreme Court: 11 to 33 months (most 18 months in first and in second instance)

Estonia

- Criminal cases: 15 months
- Administrative cases: 5 months
- Civil cases around 8 months, first and second instances combined

Finland

- Discrimination tribunalsl to 6 months
- Administrative court: may take years

France

- Labour Court, with an appeal: 3 to 8 years
-Criminal Court, with an appeal: in a region may take 2 years, but much longer in Paris

Germany

- Labour Court of First Instance: on averaga@nths, in 2008
- Average civil court procedures before courts of first instance for local courts, 4.5 months and f
regional courts 8.1 months, in 2008
- Average length of procedure before administrative courts of first instance: 11.3 months, in 20(
- For the social courts of first instance: on average 14 months, in 2009

Greece

- Claim for damages in the first instance: 2 to 4 years from filing the suit
- A court decision on appeal: 1 to 2 years
- Decision for provisional remedy: 2 months

Hungary

- Equal Treatment Authority: 75 days to take a decision and 45 days if the complainant is a min
the procedure was initiated by an Ombudsman.

- Independent Law Enforcement Complaint Body: issue a statement within 90 days from the re
the complait. In practice, most cases lasted no more than 3 months in 2009

- Approximately 88% of civil lawsuits in local courts took no more than 1 year

- Appeal at countyfevel courts: approx. 96% of employment related cases completed within 1 ye
- Lawsuits started in courdgvel courts: almost 70% less than 1 year.

- Civil cases in appellate courts: 98% less than 1 year

- Employment related cases in local courts: approx. 85% less than 1 year,

- In appeal courts, approximately 97% of employnretdted cases within 1 year

Ireland

- Equality Tribunal: average 3 years and in{@onployment cases, 1 year, without appeal
- District Court: usually within 1 year

Italy

- Criminal: judge must decide within a time frame equivalent to the duratiom a@fnprisonment

Latvia

- Civil proceedings: average 3 to 6 months (Appeal courts from 2 to 8 months)
- Supreme Court Senate: average 3 months

Lithuania

- Labour disputes must be concluded within 30 days from the first stage of examination.
- In general, discrimination cases last for 6 to 24 months

Luxembourg

- Can range from 3 weeks to 42 months

Malta

- On average, at least 3 to 6 years without appeal

- Criminal proceedings: even up to 7 years

- Industrial Tribunal: procedures are muelkter and should be concluded within a much shorter ti
frame

Netherlands

Data not available

Poland

Data not available

Portugal

Data not available

Romania

- Usually procedure before the court will last more than one year

Slovakia

- In 2008, criminal cases for the district courts: 5.69 months and regional court: 65.91 months.
- Civil procedure: 14.07 months; labour: 36.96 months; claims for damages: 28.30 months

Slovenia

On average 1 to 3 years

Spain

- Labour and Social Security Court: 4 to 6 months

- Appeal before superior court: 8 months to one year
- Civil proceedings: 1 to 3 years

- Criminal proceedings: 1.5 to 2 years
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Length of the procedure
Sweden - Average time in general courts: 27 months
- Labour Court: 13 month
United - In Northern Ireland, proceedings in employment discrimination: 2 to 3 years
Kingdom - County court: a claim for less than 5,000 GBP up to 6 months.

The national laws of the Member States do not generally provide for a time limit for the judge or
public body to decide on a case. This resdéifactoin very long proceedings. Bulgaria is the only
exception noted where decisions in civil proceedingdisarimination cases must be awarded within

one month from the last court hearing and in administrative courts, the first hearing must take place
within two months and a decision must be taken within one month from the last hearing.

In some countriesdwever, certain parameters are set. In Belgium, for example, administrative cases
should be decided upon within six months. However, this time limit is not compulsory and seldom
respected in practice. In Austria, prior attempts to settle disputes beddiational Equal Treatment

Body are a preondition for labour associations to support victims in court, thus resulting in even
longer proceedings for victims seeking assistance by trade unions. At times the national law requires
that there should be no rgasonable delay in the proceedings (e.g. the Netherlands). With respect to
the EFTA/EEA countries, some limitations are set initeéandic and Norwegian systems.

(b) In the EFTA/EEA countries:

Length of the procedure

Iceland - Judge has to deliver timaling within 4 weeks

- Proceedings in the district court in criminal: average 2 months

- Civil cases: average 9 months

- Gender Equality Complaint Committee: has to decide within 3 months, but not always respecteg

Liechtenstein | The onlyanti-discrimination law suit reported so far lasted 4 years.

Norway - Aim of the Resolution of Disputes Act: 6 months; current average: 5,4 months for court of first
instance and 7,2 months for court of second instance.
- Ombudsperson and the Tribunah to 1 year

Some Member States and EFTA/EEA countries have set limits for-jagicéal bodies. E.g. the
Commission on Protection against Discrimination in Bulgaria must decide on a matter no later than 14
days after open hearings. The Equal Treatment Authority imgely has 75 days to take a decision

and 45 days if the complainant is a minor of if the Ombudsman initiated the procedure. The
Independent Law Enforcement Complaint Body has to issue a statement within 90 days from the
receipt of the complaint.

The Geneér Equality Complaint Committee in Iceland has to decide within three months, but this time
limit is not always respected in practice. In Norway, although no time limits are set in the law, the aim
of the Resolution of Disputes Act of 2008 is that all sesd®uld be decided within six months.

The national reports noted that even where a time limit within which the dispute must be decided upon
is provided, it is very often not possible to abide by the deadlines in practice. This is usually explained
by the workload of the courts and public bodies and the scarcity of resources in the case of equality
bodies.

A few countries have been condemned, in some cases repeatedly, by the European Court of Human
Rights for lengthy procedures (Czech Republic, Finlgkictece, Malta, Poland, Portugal, Romania

and Slovenia). Some States have tried to address this issue by adopting legislation on compensation in
case of lengthy proceedings. In the Czech Republic, the Law on Courts and Judges enables a party to
the proceedligs to propose the stipulation of a period of time within which the case must be decided.

The amendment of 1 July 2009 requires the court experiencing delay to remedy the situation within 30

days or else it must submit the case to a superior courttcedecdn t he partyds propos
proceedings. This procedural mechanism is considered to be an effective remedy by the European
Court of Human Rights. In Finland, at the beginning of 2010, a new law entered into force on
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compensation paid if couproceedings are unduly delay&dnd a new chapter was included in the

Act on Judicial Procedure allowing a district court to proclaim cases urgent upon request by a party to
the proceeding®.In Poland, a law introducing the right of complaint againstuencburt delays was
adopted in 2008

In Norway, the introduction of the Resolution of Disputes Act in 2008, stating that civil cases should
be handled within six months, has led to increased efficiency in court proceedings. In Germany, the
Federal Minisry of Justice prepared a draft bill, to grant compensation in cases of prolonged legal
proceeding$?

The introduction of mechanisms designed to reduce court delays within the national legal frameworks
could have fruitful results in guaranteeing a swiftestice and encouraging alleged victims to bring

their cases forward. Mechanisms such as the introduction of time limits for the decision to be taken
would have to be accompanied by measures to ensure compliance therewith. An increased use of
emergency mrceedings could also be a feasible solution to lengthy proceedings. For instance, in
Belgium, theaction en cessatioprocedure allows for a final decision in just a few months.

3.5. Costs of the procedure

The costs of a lawsuit based on a discriminatiaim will vary from one case to another depending

on a number of factors including the factual complexity of the case, the extent and level of legal
advice and representation required and the competent court. It is important to estimate what the costs
of pursuing a discrimination claim would amount to as this will typically be highly influential in a
victimbébs decision whether or not to take | egal

Tables summarising the dataoncestsnc | udi ng t he court feesgserl egal

pays o6 pcanbeéoiundih Annex ID of the report.

3.5.1. Costs of the judicial proceedings

The costs of judicial proceedings arising from claims of discrimination will very much depend on the
type of procedure involved and the complexity of theec These costs consist of fees levied by the
adjudicating authority as well as the expenses arising from legal representation. Together they could

a

constitute a barrier to access to justice. For examplest r i ads hi gh | egal fees,

fees and costs and the effect of long procedures on costs of a case in France are possible obstacles to
bringing a claim before the court. The Latvian report also cites high legal costs as preventing victims
of discrimination from seeking recourse in countsl éndicates that there are few specialists in Latvia

with competence in discrimination cases who can provide free legal assistance in such cases.

Procedural fees

As with disputes in other areas, the court fees applicable in discrimination casesdespetlgl on the

value of the claim (e.g. in Belgium, Cyprus, Germany, Hungary, ltaly, Latvia, Liechtenstein, Malta,
Poland, Portugal, Slovenia), and can range from 17 EUR (Cyprus) to almost 17,000 EUR (Slovakia)
depending on the case.

%8 |aki oikeudenkaynnin viivagmisen hyvittamisesta 362/2009

%9 Government Bill HE 233/2008 vp.

% The Act of 17 June 2004 on a Complaint for Infringement of the Right to Hearing a Case in Court Proceedings without
Undue Delay, Dz. U. 2004 No. 179 item 1843.

®1 Draft bill of the Ministryof justice of 15 March 2010,
http://www.bmj.de/files/3a028648c98b0a0dabcbe703990b53d4/4467/RefE_Rechtsschutz_ueberlange_verfahren.pdf
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In Portugal, a newegulation on the costs of legal proceedings is being discussed and drafted, causing
some concern, particularly on the part of judges. Reform that will make it possible to pay the costs of
legal proceedings in phases is highly likely. Currently citizensipaadvance for a justice that is
increasingly delayed. For example, to ask the court to initiate the instruction phase, the applicant must
pay immediately an amount that can go up to 300 EUR, which s/he will only recover in the future,
possibly after manynonths or years. The legislation on costs is constantly changing, making it very
difficult for judges to address this issue properly, as the courts are working with three different legal
instruments, depending on the date of entry of the processes inararfrthe preliminary issues.

Exemptions exist in certain cases, such as for employment matters. The procedure is free of charge in
a few countries (Bulgaria, France, Italy, Latvia, Lithuania, Malta, Poland, UK, and to a certain extent
Liechtenstein, Slovakia, Slovenia) as well asiimmal proceedings (Bulgaria, the Netherlands). A

few countries provide for exemptions specifically in cases of discrimination. Thus, discrimination
claims are free of charge in Romania and Sweden. In Slovenia, claims relating to the rights of persons
with disabilities in employment are free of charge. In Spain, natural persons, NGOs, public interest
associations and small associations are exempted from court fees when acting for the protection of
fundamental rights. In Ireland and Finland, there are notdees for the Equality Tribunals and
Discrimination Tribunals.

In a few countries exemptions are also granted ¢
threshold under which claimants are exempted from court fees is almost 1,500 E¥Ralmog per

month, which is approximately double the average Hungarian salary. This means the overwhelming
majority of alleged employment discrimination claimants are exempt from paying court fees.

Lawyerso fees

In many countries, it is not compulsoxy lbe represented by a lawyer before all or some courts. Legal
representation is not compulsory in first instance cases in Austria and Slovenia or in civil procedures

in discrimination cases in ltaly. Legal representation is however required in admivesitaticial

proceedings in Greece and Slovakia, in criminal proceedings in Estonia and France and in cassation
procedures in Belgium, France, Lithuania and Slovakia. Claimants must be represented by a lawyer in

all judicial proceedings in Luxembourg ancethNetherlands (in the latter case, except before sub

di strict courts). This requirement, while ensuri
professional, can also constitute a barrier for victims of discrimination in terms of the casts of

lawyer. However, even where legal representation is not compulsory, a person who is not represented

by a lawyer in court is less likely to obtain an effective remedy.

The tables below provide an overview of the costs of legal representation indsélectder States

and in EFTA/EEA countries. The rates shown are only indicative and are the result of estimates by the
nati onal experts, bearing in mind that as a gen
client and will vary according to ghcomplexity and duration of the case.

I ndications in relation to | awyersd fees are se
Portugal, Malta and Slovakia. Moreover, even where the law does provide indications, it is possible
for the wyer and the client to depart from these and to negotiate an agreement on the fees.

I n ot her countri es, such as Estoni a, | awyerso f
upon by the lawyer and the client. Likewise, in Romania, the ataaf the legal fees are based on a

legal assistance agreement and in the Czech Republic, legal representation costs are determined either
on the basis of an agreement or on the basis of fees set in accordance with law.

A number of factors will influene the costs of legal representation. These factors could be the
complexity of the claim, the amount of compensation sought, the court in which the claim is
submitted, the number of court instances and the duration of the case.
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Estimated average cost o& lawyer for a discrimination case

Bulgaria From 75100 EUR for claims with a value from 5@)500 EUR + 6% for the surplus value above |}
EUR
Cyprus Specified by law and depend on amount in litigation: minimum for proceedings in District Courts i

approx. 500 EUR (for litigation not exceeding 500 EUR), to approx. 2,500 EUR (50000000 EUR).

Czech Rep. | Depend on the number of court instancégtween 1,000 and 3,000 EUR

Greece Depends on amount in litigation and degree of jurisdiction. Fees usually are from approx. 200 F
filing a civil claim before the Singi&¢ember Court of First Instance, submission of pleadings and he
of the @se regarding an amount up to 12,000 EUR to approx. 1,700 EUR for filing a petition 1
cassation of a court decision, submission of pleadings and hearing befareits®ePagos

Hungary Depends on value of claim, complexity of case, quantigoouments and anticipated length of case, f
20-120 EUR per hour. A case involving discrimination in employment would cost approximatefy02d
EUR in total.

Ireland Costs of a discrimination case would be on average 1,500 EUR

Italy The costs of éawyer in an antdiscrimination action range approximately from a minimum of 2,000
to a maximum of 3,000 EUR

Latvia Fixed State fees are approx. 19 EUR/hour for consultation, approx. 28 EUR/hour for represent

court, fees ranging from &2 EUR for drawing up different procedural documents. Fees agreed di
with the client are usually much higher.

Lithuania On average 100 EUR per hour, meaning from-890 EUR for a discrimination case

Malta Each note filed in court ranges from 46X3294 EUR. Fees for each definitive judgment in a cause {
remedy under the Constitutional provisions on fundamental righten 46.45 to 698.91 EUR. In actio
related to human rights, payment of wages or claims for unjust dismissals from employeerdre
rebated by 50%. A case would at the very least cost 1,000 EUR

Poland The minimum levels of fees are set by law and shall not be more than six times higher than the n|
rate nor exceed the value of the subject matter. In civil labour and swtiednce cases, the minimum f
a case of 125 EUR is costs of 15 EUR. For 375 EUR it is more than 45 EUR.

Portugal Law gives indicative values of the min. amounts applicable to all relevant acts preformed by |
ranging from 26 EUR for legal advite 3,276 EUR for a declaratory action in civil proceedings
Slovakia On average 2,000 EUR, depending on the legal acts or services provided and on the value of the ¢
Slovenia Depends on services provided by the lawyer; e.g. preparation of a lawslisnaissal is calculated on th
basis of average gross salary of the employee of the last 6 months. If that salary is 1,500 H
| awyerds fee is 89.70 EUR; if the salary is
United For a case settled beforedring, the average cost is around 4,255 EUR. Before the County Cd
Kingdom Tribunal: 3,647 or 7,295 EUR respectively, and significantly more in the higher courts.

The following costs were provided for the EFTA/EEA countries:

Estimated average cost of sawyer for a discrimination case

Iceland Hourly fees are approximately 1065 EUR + 24.5%VAT. A simple case may cost about 8,700 EUH
Liechtenstein | For compensation claim of 10,04%,000 EUR, minimum fee of 1820 EUR/hour. In case of a loss,
if a claimant does not have the necessary means to pay the bill (and is not entitled to legal aid)
tend to reduce their fees by-28%. Without ageement on fees, official court tariffs apply: for a cla
of 15,000 EUR, a cost of 714 EUR (including all expenses) for one written statement in court.
Norway Private | awyerés consultation on aver ag e first
instance: from 10,000 to 30,000 EUR

Proceedings entailing high costs constitute a major obstacle to access to justice, with many
consequences for the behaviour of the victim of discrimination. If confronted with the risk of paying
high fees when seeking justice, victims may settle more lyyiokay reduce damage claims to the
very minimum, or be reluctant to appeal first instance decisions.

The report from Greece notes that victims of discrimination are usually persons of low income, who

may face difficulties in paying even the lowest lawmye 6 f ee s . A political ana
criminal cases related to racist behaviour, especially when the prosecution is brought against public
servants (usually police officers), the majority of lawyers refuse to represent victims of discriminatio
because they believe or know that victims who are members of vulnerable groups are unable to pay

| awyersé fees.
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As illustrated in the table above, the costs of justice in the EFTA/EEA countries are particularly high.

In Iceland, stakeholders referredlt | awyer sé fees as a si gnHighi cant
fees, and the fact that the applicant risks having to pay the costs of the defendant, combined with the
feeling on the basis of past experience that a positive outcome is unlikely, may deter people from
bringing cases to court. In Norway, NGOs intewed referred to the costs of court proceedings as the
main reason for their failure to engage in court proceedings on behalf of their members. Instead, they
advise their members to take their case to the Ombudsperson since it is considered to berdn effici
mechanism and is free of charge, despite the fact that it cannot award compensation.

The high costs of litigation put people who are potentially discriminated against in a marginalised
position as regards access to justice, as these barriers ateifitigation are more pronounced for
people with limited financial means, and who have weaker networks and less general knowledge about
the legal system. Preparing a case for litigationase of discrimination may require more resources

for a lawyer. Br examplea casenvolving persons who are victims of racial discriminatioay take

more time, because it involves language barriers, cultural differences and it requires a thorough
understanding of the issue of discrimination on the part of the tn@titand persons offering aid.
Similarly, a case thainvolves persons with disabilities might give rise to the issue of technical
assistance in courts.

Nevertheless, as a positive example, in the Czech Republic, the costs of legal representation are not
considered a significant obstacle to accessing justice. The reason is that if a case of discrimination is
properly reported or documented, the NGOs specialising in discrimination can take a case to court
with the help of a specialised lawyer for free prealuced cost. However, taking a case to court with a
lawyer that is not specialised in discrimination is regarded as a needless risk which could be costly.

Losing party pays principle

In almost all countries, national law contains the princgteording to which the losing party to
proceedings has t o pay all the <costs i ncurred
expenditure As explained by the Court of Justice in Bkan Carc a s matjonalérules whicljé ]

provide that the succdssparty in proceedings before a national court is entitled to recover certain of

the costs incurredé ] do not appear to be afuch a kind as to render virtually impossible or
excessively di fficuldt t he exer ci%Newrthdlessrtheght s C
application of the principle could in practice create difficulties in accessing justice, making victims
hesitant to seek redress before the courts because they fear incurring further costs should they be
unsuccessful. However, the applicatiof the principle could also act as an incentive to alleged
victims in that where they have a clear case with a high probability of obtaining a judgment in their
favour, they may feel encouraged by the fact that they will recover the costs incurreslimgtineir

case.

The extent of the loser pays principle varies across the different countries. In some countries, this
principle applies only to court fees whereas in others it also applies to the costs of the lawyer of the
winning party. The applicatioof the loser pays principle is usually limited e.g. in Greece it is limited
to the necessary costs including witnessesd exp
parties and moderate attorney fees. On the other hand, in Sweden the gémésahat the claimant

pays all the legal costs and expenses of the defendant when the cades decfavour of the
defendant;n discrimination cases however, the claimant does not have to pay any expense where an
association or the Equality Ombudsmaas decided to bring the case to court. Moreover, in cases
falling within the Discrimination Act but outside the field of employment, the court may decide that
the costs shall be divided between the two parties when the losing party had reasonalbbebcangse t

the action to court.

62 Case G472/99 Clean Car Autoservice GmbiStadt Wien, Republik Osterrejgharayraph29.
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In some countries, the principle is applied at the discretion of the judge (e.g. Ireland, the hetherla
Portugal, Francand Denmark). The judge can also decide treskiosts between the parties based on

the circumstances of the case (e.g. Cyprus, ltaly, Lithuania, Norway, Sweden) or the conduct of the
parties (e.g. in Spain in administrative judicial procedures). In the German Labour Court of first
instance, each pg bears its own costs.

In the UK, the loser pays principle usually does not apply in claims before employment tribunals,
industrial tribunals and fair employment tribunals. Also, in employment tribunals, the court does not
award costs, except in certagases, where the conduct of the parties so requires. The Equality
Commission of Northern Ireland expressed concern that costs are an obstacle to access itttgustice,
alia because even the fact that each side bears their own costs in tribunals can be very significant for

people without access to | egal ai d. Al so the t|
costsd which can be plasr twictun anrd yl ergaslk yr e porre si enndti a
and servicesd cases in the UK County Courts, the

pay the opponentds cost s.

In some countries, it is noted that even if a victim is entitletegal aid, the loser pays principle
applies. In Austria for instance legal aid does not cover the fees of the defendant and s/he will have to
pay the court fees and legal fees. Similarly, in Bulgaria, when a person receiving legal aid loses a case,
s/he ha to pay the costs of the defendant. This makes the potential costs of bringing a case to court a
real deterrent for victims of discrimination. On the contrary, in Hungary, when a plaintiff benefiting
from legal aid loses the case, the costs are borneeb$tate.

The loser pays principle becomes an increased problem when court fees (and thus also the procedural
risks) are particularly high, as can be demonstrated by a recent case before a Norwegian court:

Norway - Judgment of 15 July 2009 by Asker og Baerum municipal court

In a recent case of age discrimination, the losing party claimants were ordered to pay the lawyers
by their employer. The costs amounted to NOK 899,802 (approximately 108,40D°EUR court
considered the fee acceptable, even though high.

Also in Poland, claimants bear the financial risk of the legal costs of defendants if they lose the case.

In light of the above, it may be argued that the costs of proceedings constiaigzraining factor for
victims in deciding whether or not to take their case to court. Should it appear that in all probability
the costs of seeking judicial recourse outweigh the value of the remedy they may obtain; victims might
consider that sufferinthe damages caused as a result of the discriminatory act is a less risky option
than exposing themselves to a potentially higher financial burden.

% The judgment (case no A®5258TVIAHER/2) concerned 10 pilots who joined together. The parties belonged to
different trade unions, all whom are involved to a certain extent. The judgment is appealed, and the case is scheduled before
the Appellate Courti June 2010.
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3.5.2. Legal Aid schemes

In all countries under study, a system of legal aid has been adopted to provide fewgppmal to the most
vulnerable citizens seeking access to jusfiggal aid schemes vary significantly from one country to
another both in terms of the eligibility criteria and with respect to the benefits provided.

The table below summarises the diilifty to be granted legal aid and the scope of coverage in the EU

Member StatesNhere these vary for different types of legal proceedings, this is noted in the table:

Eligibility Scope

Austria Any natural person whose income, assets, ord Co ur t and | awyersdé fe
do notallow them to engage in proceedings with( is compulsory
basic maintenance being covered

Belgium 1. Legal aid low income (max 860EUR/person) | Legal repesentation
and individual situation (asylum seekers and
minors)

2. Judicial assistance schemesame conditions
for claims which have a serious chance
succeeding.

Bulgaria (1) fulfilling the conditions for receiving social ai¢ Consultation aimed at achieving an agreemn
(2) living in specialised institutions providin| before initiaion of court proceedings or filing
social support, or (3) foster families, relatives | case; preparation of documents for filing a cg
close persons where a child is placed litigation; pretrial proceedings in case of detentiq

Cyprus (1) income needs and obligations of the applicg All costs
and his/her family, and (2) must be in the interes
justice to grant free legal aid.

Czech 1. Appointment by the Courts Information on| Court fees

Republic income and expenditure, including assets
2. Legal assistance Legal entitlenent to attorney appointed by t
Chamber: (1) inability to access legal services, ( Cz e c h Attorneysb®o Ch an
exhaustion of all other options for obtaining le¢ provides aid on gro bonobasis and certain fre
services, i.e. having sought two lawyers ¢ legal aid services
applied for courappointed legal representation

Denmark Annual income < 3,7162 EUR, for a couple| Costsofpr oceedi ngs and | a
4,7297 EUR, raised by 6,486 EUR for each child

Estonia Financial situation All costs

Finland Lack of means - In court, public legal aid attorneys or privg

lawyers (with a cap for expenses)
- For other proceedings, only public legal 4
attorneysd @atsts in f(

France Low income Costs of proceedings g

Germany 1. For court proceedings (1) the person must b| Preliminary fees and the party's lawyestitutory
in need taking into account his/her personal, s ¢ 0 s t (no coverage of
and financial situation (2) potentialiccess of lega in case of losing the case). To be paid back wi
action. 48 months if the financial situation allows it.

2. For legal advice in non judicial proceedings| Costs for advice by the local court and,
similar conditions necessary, advice and representation by a lawyg

Greece Legal aid (poverty benefit in administrative laj Cost s of proceedings
cases): (1) family income 2/3 of lowest annua| partial)
individual income, (2) the case must not
considered t o be o}
unprofitabl eb.

Hungary Persons in need (e.g. homeless and those on
income).

Peopl e 6s: esahoamicallp disadvantage Free legal counselling and aid for reasonable fee

persons

Legal Aid Point Network: Employment cases Free counselling and legal aid services at
locations

Roma anti-discrimination customer service| Free legal counselling, support and legal aid

network those who suffer from discrimination because
their Roma ethnicity

Ireland Civil aid scheme used mostly in family lawcase Cost s of t he | it i ga teésk
and asylum matters. The claimant has to make a contribution depen

on his/her means, from 10 to 50 EUR
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Eligibility

Scope

Italy a) (1) very low or no income: 10,628 EUR/yej Court fees and legal costs
including all members of the household + (2) ¢
not evidently groundless in administrative and ¢
proceedings
b) Victims of harassment or underage in sex
abuse
Latvia (1) personal and financial situation + (2) month In civil cases, up to 3 hours consultatig
income below half the minimum salal preparation of 3 procedural documents &
(approximately 130 EUR in May 2010 and with | representation in court not exceeding 40 hours.
income from property In administrative cases, legal representation
administrative matters that are complicated for
applicant
Lithuania Primary and secondary legal aid all EU citizens| Primary legal aid: costs and advice out of court
or legal residents in Lithuania, or in another I Secondary legal aid: costs incurred in court
Member State under a certain income thresh
special needs in addition for secondary legal aid
Luxembourg | Low income, action should be reasonable and lik Legal representation costs and court fees
to succeed, and the subject matter has to
proportionate to the costs involved
Malta (1) Reasonablgrounds, (2) Possess property { All fees
net value of which < 6988.12 EUR, (3) yea
income not more than the national minimum wag
Netherlands | Income of the client (depending on their incon Only for specific proceedinge.g. first instance).
clients pay a contribution) Reimbursement (full or partial) of the expeng
made for a lawyer (or mediator).
Poland Financial situation or deemed necessary by | Court and attorneyods f
court
Portugal Very low income
Romania Cannot bear the costs pfoceedings or of a lawyg Legal fees (and court fees); help with legal f¢
without jeopardising the means of existence | from 40500 EUR depending on complexity of ti
him/herself or his/her family case
Slovakia (1) Material need, (2) likely succesand (3)]Lawyerso6 fees if t he
volume of the litigation exceeds the legal minimy court or from the Legal Aid Centre; for cas
salary. pursuant to a) Civil Code: 200 EUR, b) Fam
Code: 130 EUR, c) Labour Code: 150 EUR,
Commercial Code: 200 EUR
Slovenia Limited financial means (monthly income n{ Legal counselling and legal representation in
exceeding double the amount of the minimmlcour t &6s procedure or i
monthly income (450 EUR)
Spain (a) Fa natural persons: annual income per family Lawyer/solicitors before and during judici
15976,8 EUR (double of minimum wage per yeg procedure, deposits for initiation of procedurs
(b) For public interest legal persons: annfexpertsd fees
turnover < 23 965,2 EUR (triple minimum wag
per year)
Sweden For individual claimants (1) income level, as w{ Covers 2 hourdegal advice and representation
as (2) in situations where it is reasonable for | court. Legal assistance for maximum 100 ho
State to contribute to the costs paid by the government.
Subsidiary to legal protection insurance
UK (1) No legal aid funding for employment tribung In Scotland: legal costs, subject to a poss

available in England, Wales or Northern Irelaf
and limited legal aid in Scotland

(2) Eligibility in Scotland: low income; probab
cause (i.e. chance of success in the claim)

contribution from the claimant towards the leg
fees

Similar eligibility criteria and scope apply in the EFTA/EEA countries:

Eligibility

Scope

Iceland

Monthly income < 830 EUR

Lawyerbs fees and oth

Liechtenstein

If the claimant is unable to pay, based on fan
income and living expenses, and if the claim does

prove to be obviously futile or brought in bad faith

Court fees and legal costs

Norway Very low income Free legal advice, free conduct of the court ¢
and exemption from court fees (total or partial)
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With regard to the criteria, the financial situation of the applicant is typicallyobtie elements that
determinethe entitlement to legal aid. Other elements include the likelihood of a claim being
successful. The criteria seem to be very restrictive. For instance, in Iceland, only the very poor qualify
for free legal proceedings. This also the case in Portugal: Portuguese justice is costly, but the
majority of citizens find it difficult to access legal aid since the eligibility criteria, including economic
insufficiency, require an individual to be almost indigent. The very lowshulds were also
mentioned as a significant obstacle in France.

With regard to the scope covered by 1|l egal ai d,
aid also implies that the beneficiary of legal aid cannot be represented by a lawygthef bwn

choosing. In Greece, for instance, victims of discrimination receiving legal aid cannot be represented
by | awyers of their own choosing but by a 6duty
To this end, each Greek Bar Associatdvaws up a monthly list of lawyers who are on duty and can

be called on to represent people receiving legaf‘aidnegative effect on judicial recourse of the

victim may result from the fact that the lawyers included in that list are usually inexperiamtere

paid the lowest fees by the State.

In France, the lawyer has to accept being paid at legal aid rates, which does not happen very often in
practice, as these rates are very low. Thus, the lawyers who accept legal aid are generally
inexperiencedr spend only little time on the files. Latvian stakeholders also highlighted limited and
insufficient legal aid for victims of discrimination, and mentioned that legal aid providers usually lack
experience with claims seeking noraterial damages.

In Bulgaria, the combined effect of the costs of legal action and the absence of easily accessible legal
aid make the financial issue one of the major obstacles for effective proceedings. Some NGOs offer
legal aid by engaging lawyers and monitoring caseshayt ¢stimate that more information and help
regarding costs are needed. In many cases claimants are not assisted by & ladigating that

more information about legal aid is necessary, not only to help victims financially but also to offer
them profesional legal defence.

In the UK, the Equality Commission of Northern Ireland expressed concerns that the lack of
availability of legal aid acts as a real deterrent to bringing a case to court. In the Czech Republic, the
lack of free legal aid is seen bBYGOs as a troublesome feature of the national legal system. Free legal
aid is not available outside of judicial proceedings. The provisions onsptatsored legal aid are
described both by practicing and by NGO lawyers as too vague, leading to anelwengtdiscretion

in the hands of the judge to decide eligibility
within several acts, making it very difficult for laymen and especially for socially disadvantaged

| aymen t o fTheris e spadfidbudgét for. free legal aid to be allocated by the Ministry

of Justice or other body. There have been attempts to promote a law on free legal aid, but only a
concept paper has been submitted at the level of the Ministry of Justice in tioopaitn NGOs; no

draft or proposed law or wording was included.

Some positive elements in relation to legal aid schemes have also been noted. In Belgium, for
example, in addition to the classical legal aid scheme, an entitlement programme has ineplaqgit
whereby people who do not qualify for the legal aid scheme because they exceed the financial
thresholds but whose financial situation remains delicate are granted help to purchase an insurance
policy in matters of legal dispute.

64 Law 3226/2004 on Legal Aid (0.J. A 24)

& Annual report 2009 of the Supreme Administrative court:
http://www.sac.goveiment.bg/home.nsf/vPagesLookup/%D0%94%D0%BE%D0%BA%D0%BB%D0%B0%D0%B4%2020
09~bg?OpenDocument

®6 Kristkova, V.,0On Lack of Pro Bono Legal Services in the Czech Repumlitopal, J. (ed.), Legal Services: Pro Bono and
State Guaranteed Aid, League of Humagh®s, Brno, 2008, p. 30.
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4. Requirement for an effective, proportionate and dissuasive remedy

The nondiscrimination Directives require sanctions applicatdeinfringements of the national
transposing provisions, which may comprise the payment of compensation to the tact,
effective, proportionate and dissuasiveln the EU Member States and EFTA/EEA countries, there

are varied approaches to such sanctions and remedies, including criminal penalties, pecuniary or non
pecuniary damages, punitive damageBsjstatement to employmetie exclusion from State benefits

or ancillary administrative remedies

The tables in Annex IE illustrate the main types of sanctions that exist for breaches-of anti
discrimination legislation in the EU Member States and in the EFTA/EEA countries. Thedeekave
divided into criminal and neoriminal (civil or administrative) sanctions. Compensation is dealt with
in separate tabldéa Annex IF.

Types and levels abmedies

Breaches of antliscrimination legislation attract a variety of sanctions andéheedies available to
alleged victims may be civil, administrative or criminal depending on the legal instrument on which a
case is based and the type of liability which discrimination attracts in the given legal system. The
typical criminal sanctions areamprisonment and fines. Administrative sanctions range from the
annulment of the relevant discriminatory administrative act to the imposition of administrative fines.
Civil sanctions may consist of a mere apology or compensation aimed at making gootetied amal
nonpecuniary damage caused by the discrimination.

Examples of other civil or administrativemediesnclude:

e orders for the termination of the discriminatory treatment (e.g. Belgium, Italy, Slovakia);

e publication of the decision (e.g. Belgiumortugal, Slovenia);

e exclusion from public funding (e.g. Austria, Italy, Portugal);

e reinstatement to employment in the case of unfair dism{gsal Cyprus, Ireland, Latvia,
Romania, Slovakia, Slovenia, Spain);

e revocation or annulment of an admingive act or decision or of a clause in a contract (e.g.
Bulgaria, Malta, Spain);

¢ administrative fines (e.g. Czech Republic, Lithuania, Romania);

o gpecific performance of obligations (e.g. Ireland);

e hinding recommendations that the defendant take attioobviate or reduce the adverse
effects of the discrimination (e.g. the United Kingdom);

e suspension of authorizations, licences or permits (e.g. Portugal).

These remedies may often interact so that a court may order e.g. the payment of compengagon and
publication of the judgment. As stated by the
situation at issue in the main proceedings, those sanctions may, where necessary, include a finding of
discrimination by the court or the competent adstiative authority in conjunction with an adequate

|l evel of publicity, the cost® of which is to be

The table on next page provides a few illustrations of the remedies awarded in selectred Member
States.

57 Directive 2000/43/EC, Article 15; Directive 2000/78/EC, Article 17; Directive 2006/54/EC, Article 25, Directive
2004/113/EC, Article 14; Proposal for a Directive COM(2008)246 final, Article 14.
68 Case G54/07Centrum voogelijkheid van kansen en rachebestrijding v Firma FeryNV, paragrapt89.
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Compensation andganctions awarded by national courts in some EU Member States

Austria:

- Compensation of 800 EUR after a twear lawsuit arising from the refusal of access to a shop to a woman, inc
physical assault and slander based on ethnic origin. The vietihrclaimed 4,000 EUR for the amount of 3,200 EUR n
awarded, she was obliged to pay court fees and legal fees, which would have exceeded 800 EUR;

- 400 EUR for the refusal to transport a disabled person in a wheelchair on a public bus; 1,500 E&/Refosdhto conclud
a travel insurance contract with a disabled person; 4,500 EUR followingmployment of a physician wearing a heads
for religious reasons and harassment (multiple discrimination).

Czech Republic:

- In a test case of racialstirimination in housing concerning a Roma woman the district court awarded the victim 40(
After the defendantdés appeal, the second instance co
- In two significant court cases based on ethnic origin in housing ampioyment, the courts awarded an apology and 2|
EUR as compensation for nq@ecuniary damage.

Denmark:
- The average size of fines issued in cases on hate speech frorR@®&mounts to 388 EUR and may have some ef
whereas a fine of as littless 133 EUR cannot be expected to have a punitive or a preventive effect.

Latvia:

- The amounts awarded as Apecuniary compensation have ranged from around 1,140 EUR to 7,140 EUR. In thre
moral compensation was awarded as a result of a catmiliagreement: 1, 140 EUR (gender/age); 3,900 EUR (disab
7,140 EUR (gender). In two cases courts also awarded damages for loss of earnings.

- The State Labour Inspectorate has reviewed a small number of discrimination cases related to emjpidyesentice
issued a warning, and twice imposed fines in the amount of 115 EUR and 285 EUR.

Malta:

- In a complaint related to work of equal value, the Industrial Tribunal ordered compensation of 18,000 EUR (the &
equivalent to the additionah@unt of wages the plaintiff would have earned had he not been discriminated against).

- In a number of sexual harassment cases, the Industrial Tribunal ordered around 2,500 EUR in compensation
considered low for legal persons.

- In a case of icitement to racial hatred, the punishment awarded was two years imprisonment anchalf@ef{ 500 EUR.

Sweden:

- In a case concerning sexual orientation discrimination the Supreme Court ordered compensation of approximately

and in a caseegarding access to higher education (ethnic grounds) it decided on a compensation of approximately 75|
- In the Labour Court, in two cases of sex discrimination regarding pay the amounts awarded were 4000 EUR and 2
In a case of sex discrimitian related to pregnancy the compensation awarded amounted to approximately 5000 EUR.

United Kingdom:
- Median compensation awards by ground: 8,518 EUR (sex); 6,293 EUR (race); 8,793 EUR (disability); 5,221 EUR
or belief); 18,681 EUR (sexualientation); 3,650 EUR (age).

The table below provides the same type of information for EEA/EFTA countries.

Compensation and sanctions awarded by national courts in the EFTA/EEA countries

Liechtenstein:
- The only reported court case regarding discrimination and equal payment resulted in the payment of the differe
salary to a civil servant of four years.

Norway:

- In a Supreme Court case on discrimination due to political affiliation approximately 12,000 EUR was awarded for €
loss.

- Non-pecuniary compensation for discrimination was set above approximately 12,000 EUR in three recent cases.

- In a case ohate crime the Supreme Court sentenced the defendant to 45 days in prison.
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Effectiveness, proportionality and dissuasiveness

The fact thatremediesmust be effective, proportionate and dissuasive is not disputed and is firmly
established by the relevant Directives and dase At the same time, there does not seem to be a
tangible understanding as to what type and level of sanctions would ful# thiésria as evidenced

by the considerable discrepancies in the sanctions awarded in the cases selecteld dfwven

Colsoncase, the Court of Justice held that although there is no requirement for a specific form of
sanction for unlawful discriminato n , the sanction must be such as
judicial protection. Moreover it must also have a real deterrent dfett It follows that where a

Member State chooses to penalize the breach of the prohibition of discrimination &wate of
compensation, that compensation must in d&nhy even

The vast majority of the national reports conclude that the systems of sanctions in place for violations

of antkdiscrimination legislation canhdoe considered as effective, proportionate and dissuasive.
These assessments were made on the basis of the
comparing a fine or amount of damages awarded with the average national salary, as weit as dire
communication with stakeholders active in the field of discrimination. In particular, it was possible to
make such evaluations by considering the various elements involved in bringing a case to court. Very
often it was concluded that in light of the ¢gh and costs of the proceedings as well as the emotional

efforts involved in litigation the remedies typically awarded would discourage alleged victims from
seeking justice.

In some EU Member States it has proved rather difficult to assess the pempioedtion of sanctions

and remedies due to the absence of statistical data or the relative novelty of the national legislation
which has not yet been applied in court cases. For example, the Estonian expert is aware of
only one case concerning discriration in recent yearand hereforeconsidered itcomplicated to
measure the impact of national regulatiatthoughshenoted that the Estonian provisions regarding
damages in gender equality and equal treatment legislation have been criticised f@gineinature

and that Estonian courts are generally unwilling to awardpsmuniary damages. The Polish expert
reported that there is no broad and reliable information on the average amount of compensation
available to victims. In Malta, the absence o$ignificant amount of cadaw on the legislation
transposing the nediscrimination Directives makes it difficult to assess whether the requirements of
effectiveness, proportionality and dissuasiveness are fulfilled in practice.

In the EFTA/EEA countrig similar obstacles to assessing the effectiveness of remedies are noted. The
Norwegian report states that current legislation contains sanctions that are seldom used. This makes
sanctions in practice less effective than their legislative potential ikcelemd and Liechtenstein, the
effectiveness of sanctions remains to be seen due to the scarcity-zvcaselate.

Despite the aforementioned issues, some observations may nevertheless be made with respect to the
compensatory andissuasivdunctionsfulfilled by sanctions.

Compensatory element

In order to satisfy the requirements of effectiveness and proportionality, remedies awarded by a
particular tribunal or court must be tailored to the requirements of the particular case. Compensation
is animportant remedy for victims of discrimination. Its aim is to bring about reparation for the loss or
damage suffered. Compensation for the damages caused by discriminatory acts or omissions will
generally constitute an adequate remedy if it covers therialaesadvantage suffered by victims and

puts them in the situation they would have been in had the discrimination not taken place.

89 Case G14/83Sabine von Colson and Elisabeth Kamann v Land Nordiéstfalenparagraph 23.
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Fixing a prior upper limit for compensation may preclude the availability of an effective and
proportionate remedsf. Most of the countries have not fixed an upper limit. However, such upper
limits are in place in some Member States including:

- Belgium where there is a fixed lump sum of 650 EUR or 13,000 EUR for damages for non
economic loss outside the area of employment &ind € e t o si X mont hso
employment; and

- Malta, with specific reference to damages for injury to feelings in disability discrimination,
where the maximum amount is 465.87 EUR.

Some Member States stipulate an upper limit on compensation i @@descriminatory refusal to
recruit a job applicant where there was no prospect of being recruited even in the absence of
discrimination e.g. Austria (maximum 500 EUR), Finland (maximum of 16,210 EUR), Germany
(limted to 8 monthsoé salary).

The box elow highlights a few examples of sanctions applied in some Member States. These types of
sanctions aim at ensuring that victims obtain redress tailored to the discriminatory act they suffered.
This contributes to the effectiveness of sanctions.

Belgium: Publicity was used in two recent cases, involvingTtieunal de premiére instance de Bruxeléesl theCour du
travail de BruxellesBoth ordered termination of the discrimination and publication of the decision.

Ireland: In a complaint against a nightub that provided free admission to females but required males to pay, the E
Tribunal ordered the club to pay £10 compensation and to provide free admission to the claimant on seven nig
choosing.

Slovakia: In a case regarding a Roma manowtas refused service in a local pub, the District Court ordered the defe
to issue a written apology to be sent to the man and to be posted at the entrance to his pub for 30 days. In additiq
awarded the victim nepecuniary damages in thenaunt of 663.87 EUR.

According to the Belgian report, although publicity is seen as an effective sanction, judges will
nonetheless only resort to publicity when they sense that it will contribute to compliance with the
decision. Stakeholder responsesnfirmed that it is a good means to make sure judgments are
enforced. The Portuguese report also makes particular reference to publicity and its effectiveness as an
additional sanction, especially in the area of administrative labour offences.

Some repds highlight the fact that whereas in certain areas, adequate compensation exists, this is not
so for all cases. Stakeholders in Denmark share the view that in general, the compensation awarded,
especially in cases concerning discrimination in the labarke, is satisfactory. However, the level

of compensation in discrimination cases varies from area to area. In gender discrimination cases,
higher amounts of compensation are awarded while compensation in cases of race discrimination and
religion seems soewhat lower.

In Greece, compensation does not seem to be awarded either by civil or criminal courts in cases of
discrimination. The only exception found was a case of sexual harassment where the criminal court
awarded compensation of 6,000 EUR. Takintpiaccount the annual per capita income in Greece
(11,342 EUR in 2008) such an amount of compensation is considered to be very low. Fulfilling its role
of monitoring implementation of the principle of equal treatment in the workplace, in 2009 the Labour
Inspectorate imposed fines ranging from 3,000 to 10,000 EUR. These are considered to be extremely
low. The fine imposed by the National Council for Radio and Television (100,000 EUR) on a TV
channel which had an annual turnover of 8 million EldRharacteistic of the low level of fines
imposed by Greek authtigs in discrimination cases

0 c-271/91Marshall paragraph 30, 32.
"L According to G 180/95,Nils Drachmpaehl Wrania Immobilienservice OHEL997] this is acceptable.
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In Poland, the only sanctions specially designed for-distirimination cases are contained in the
Labour Code and only cover the area of employment and occupalileough there is no upper limit
for compensation in thesases, in accordance with EU léwpractice the rates of compensation are
quite low, so this system does not contain a sanctioning element.

Where the costs of proceedings exceed or are equitalémé compensation that may be granted the
remedy cannot be said to be effective. For instance, according to the Austrian report, the sanctions
imposed to date are inadequate when considered alongside the length of the proceedings and the
procedural costor risks for the claimants. The inadequacy of the remedy becomes even more serious
when the sanctioning system in place falls short of havitigsauasiveelement sufficient to constitute

a deterrent to perpetrators of discriminatory acts.

Dissuasiveelement

Sanctions of the same level imposed on both natural and legal persons are unlikely to be sufficiently
dissuasive for the latter. Romanian legislation, for example, does not differentiate between fines for
natural persons and fines for legal persdtsvertheless, Romanian law sets out a range of fines

from a minimum to a maximuri which can be imposed for each contravention, such that the
authority applying the fine can individualise it accordingly. On the other hand, in Poland, the levels of
the fines are seen as insignificant for large companies, since examples of compensation awarded in
employment discrimination cases (approximately 1000 to 2000 EUR) and in civil claims
(approximately 2500 EUR) are not considered to be severe or dissuasivpeipetrator which is

likely to be a large company.

It is noted that in accordance with Court of Justice tasethe principle of equivalenosgould make

it possible to award specific damages, such as exemplary or punitive damages. However, national
coults mustensure that the protection of the rights guaranteeBUyaw does not entail the unjust
enrichment of those who enjoy thém.

In Belgium, several stakeholders argue that the main civil sanctioning system has shown limitations,
especially in terms of deterrence. A lump sum may be accorded to victims as compensation, which
also works as a sanction. However, even if the amount adasl adequate for the purpose of
compensating the victim, there is no guarantee that this will be effective for the purpose of punishing
the perpetrator. One stakeholder described the existence of situations where large corporations are
willingtotakete ri sk of terminating someonedbds empl oy mesi
knowledge that they may become liable to paying the lump sum. On the other hand, other stakeholders
confirmed that a deterrent effect exists in the gaagbmatic nature ahe sanction. It was reported

that several employers explore more in detail the legality of their decision before dismissing an
employee. In Denmark, the average size of compensation amounts to approximately 14,864 EUR
whi ch i s equi v aayandgresumably$as somendegree lofadéterrent effect.

In Ireland, it is considered that, even though the legal framework allows for effective, dissuasive and
proportionate sanctions, the availability of unlimited sanctions in the context of gendeymmempio
claims must be effective and dissuasive in that context, and it could be argued that the financial limits
in other employment and nemployment contexts should be higher. However, even the maximum
limit of 6,350 EUR in the noemployment context cdadl be a significant sum for a business. In
addition, this must be assessed in the context ofcnampensatory sanctions, including the power to
order a person to take any specified course of action. This is a real remedy for any litigant and
probably saties the requirement that remedies be effective and dissuasive.

In Liechtenstein, the upper limit on compensation for discrimination outside the employment context

2 Joined Cases-295/04 to G298/04,Vincenzo ManfrediC-295/04) viLloyd Adriatico Assicurazioni SpA, Antonio Cannito
(C-296/04) vFondiaria Sai SpAandNicolo Tricarico(C-297/04),PasqualinaMurgolo (C-298/04) vAssitalia SpAsee also
Joined Cases-@6/93 and €48/93Brasserie du pécheur and Factortame
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undermines the deterrent or punitive effect of the sanction, especially as the uppsariagply to a
group of <c¢claimants, and thus reduce each individ

In Lithuania, the low value of administrative fines established under the Administrative Code of
Violations that start at approximately 29 EUR makesuiésgionable whether administrative fines
provided under the law have a deterrent effect.

In Slovenia, sanctions provided for in the criminal, civil and administrative law are satisfactory to
address problems of discrimination. For instance, an administifine imposed on a natural person

in breach of the prohibition of discrimination ranges from 250 to 1,200 EUR, which amounts to 25 %
or 120 % of the average monthly net salary in Slovenia, while the sanctions imposed on legal persons
are proportionatgl higher (from 2,500 to 40,000 EUR). Cdag shows that compensation awarded

in disputes in which plaintiffs are successful is sufficiently high to consider sanctions dissuasive from
the perspective of an individual (3,000 EUR is equal to three averagéhljnanet salaries in
Slovenia). However, in view of the fact that compensation is usually not paid by a natural person but
by a legal person, it is not high enough to be considered dissuasive.

The levels ottompensatioin Swederare traditionally low ad can hardly be described as dissuasive.

A new system of &écompensation for discriminatio
order to comply with the EU Directives. There are no upper limits on compensation. The purpose of

the new compensatiosystem is to enable the courts to depart from the ordinary levels of
compensation and to enable them to award higher amounts. Whether this will be achieved remains to

be seen. One of the stakeholders argues that the abolition of upper limits for coiopenagtiead

the new O6compensation for discriminationd systen
compensation.

Practical implementation of sanctions

Although judges may have a wide range of sanctions to apply, this is rarely fulbitexpeither
because the legal tradition of the country makes it difficult to impose strong sanctions in
discrimination cases, or because they do not consider the full range of possibilities provided by law in
discrimination cases.

As regards adminisitive sanctions in Austria, several cases of discriminatory or racist job
advertisements in the Lander have been reported but not dealt with using the available sanctions.
There is no criminal or administrée sanction provided for discriminatory housing apartment
advertisements. Out of 112 complaints filed between January 2005 and September 2006, 103 were
dismissed by the administrative authies, and only seven were examined at second instance. In
January 2005, an anstcism NGO brought 100 dismrinatory housing or job advertisements
(6Austrians onl yod; Omioeddrat geartrisdn b wt thaed amad h
claim and no right to be informed on actions taken by authorities in this matter. Very similar cases are
reportel in Vorarlberg and Vienna. The Federal Ombudsman examined these administrative proced
ures and discovered that only a few complaints resulted in fines and that these fines were only
marginal. The reasons are that these offences are regarded as triti@lgnjice and societgt large

and also because victims of administrative offences have neither legal standing in these proceedings
nor a right to appeal, or to be informed of the outcome of the proceedings.

In Cyprus,relevant caséaw is still sparse. But, irone judicial decisionthe trial court awarded
damages of 1,500 EUR. In eight out of nine criminal decisions concerning racist behaviour, the
conviction led to imprisonmerdf two years with suspension. No fine was imposed in any of these
cases. The conviction of persons for racist behaviour during the last years is a progress which may
have an exemplary effect, as is noted by the European Committee against Racism and Intolerance of
the Council of Europe.
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With respect to Italy, it is repted that although judges recognise discrimination, they often award a
remedy to the victim that is arguably unsatisfactory. There is extensivagasbowing that judges

do not award proper compensation for the-penuniary damage suffered by the victikhoreover,

when the discrimination lies in the refusal to hire the victim or in the exclusion of a category of
persons from a public competition for State employment, judges are often reluctant to apply sanctions
such as compelling the employer to hire thctim or to award the victim compensation high enough

to meet the requirements of proportionality, effectiveness and dissuasiveness. For example, a judge
awarded 2,000 EUR to a migrant victim of discrimination, who was not hired as a consequence of his
nationality. The judge did not order the removal of the effects of the discrimination, because he
considered that the obligation to hire does not exist in the Italian legal order, although the legislation
does in fact permit an order to hire in such a c@sdy one judgment ordered the employment of a
person who was discriminated against in a job selection on the basis of nationality. At the same time,
the judge ordered compensation equivalent to the income for the period from the discriminatory
selectionto the final process of hiring. The remedy can be considered effective, proportionate and
dissuasive in the latter case. Administrative remedies are not used by judges in Italy because of the
lack of clarity of the legislation and because of the administravorkload. However the possibilities
offered for sanctioning under these acts could have a dissuasive effect.

Some Polish associations noted that judges and law enforcement authorities generally considered
discrimination issues as a problem of littlignificance; therefore sanctions for perpetrators are not
sufficiently severe or dissuasive. The levels of compensation for victims of discrimination were
described as symbolic: the NGO respondents gave examples of compensation awarded in cases of
discrimination in the employment area which seem to not be severe or dissuasive for a perpetrator,
especially if the perpetrator is a large company.

The UK report comments that despite the removal of the compensation cap, the level of compensation
traditionallyawarded in discrimination cases has not been high. In the years following the removal of
the compensation cap, a small number of high profile sex and race discrimination cases were heavily
reported in the media for example, involving very highly paidmployees in investment banks, or

service women dismissed for pregnaiicip cases where projected loss of earnings and pensions led

to high compensation awards. However, these high profile cases do not reflect the reality of awards in
discrimination casedVhilst there is no minimum level for compensation awards, courts and tribunals

wi || in most successful cases make an award for
the (psychological) harm caused by discrimination. Although an awaritjfoy to feelings is not
automatic, substantial damages may be awarded under this head. The Court of Appeal has identified
three broad bands of compensation: 18,232, 386 EUR f or 60t he -1883t ser.i
EUR f or 6seri owd77 EVRs ferslass serimus ccased,0sidch as where the act of
discrimination is an isolated or owdf occurrence.

5. A summary of issues by country

Austria

Aust ri ad discrimgnation paowigions are found in: the Equal Treatment thet,Federal
Equal Teatment Act, the Equal Treatment Commission and Equal Treatment Officethact,
Employment of People with Disabilities A¢he Feceral Disability Equality Act, anthe Labour Re
lations Act. There are specialised, fadicial equal treatment bodiethe federal Equal Treatment
Ombudsman (GBA) and the Complaint Associatihichseem effective and competent in providing
fast and uncomplicated legal assistartmét victims may also access civil courts (attorney required)
and labour courts.

Legal capacit is required to initiate court proceedings. Equality bodies may not represent claimants or
take part in judicial proceedingBesides the possibility of collective actions by the Austrian Labour
Association upon the proof of a legal interestly one NGO(Klagsverband: Complaint Assiation)

can intervene in proceedings but cannot initiate theerd it has never made use of this right in its four
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years of existencd& he Klagsverbandjathersl8 antidiscrimination NGOs. The law shifts the burden

of proof in discrimination cases, requiri-ng the
discriminatory reasons fdahe action in questiorShort time limits apply for bringing discriminati

claims to court, and plaintiffs face expensive litigation costs.

Compensation is available for material & immaterial dges, and/or victims can seek a court order
for the discrimination to cease. Administrative and criminal sanctions are avaitghiefrgquently
used. The 500 EUR limit for compensation in discriminatory-@wployment cases is not considered
effective, proportionate or dissuasive. Equally, the 360 EUR limit for discriminatory job
advertisements and the exclusion of any sanctiorafiy employer who is a first time offender is
inadequate.

Belgium

Bel gi umo sdisdritnimagoe laves mre: ithe Equality Act, the Gender Discrimination Actiteand
Anti-Racism Act). Each prohibits discrimination widely across Belgium society: inogmgint,

sccial security, and access to asapply of goods and services. Civil mechanisms are the principal
means for tackling discrimination; no administrative sanctions exist, and the number of criminal
offences is limited. The special procedure for dismation casesction en cessatioanables victims

to obtain faster decisions. Two nandicial equality bodies are empowered to receive complaints by
victims of discrimination, promoting and aiding negotiation, and 13 Flemish contact points perform
medation.

To access the courts, plaintiffs must establish the interest in and quality of a case of discrimination.
Associations have legal standing, but they mostly refer cases to the equality bodies, which also have
legal standing, in order to benefit frameir expertise. The burden of proof shifts in all but criminal
procedures. Although lengthy proceedings are infrequent, the costs are a significant barrier to victims
of discrimination accessing justice.

Lump sums are sometimes used to adequately awsape for economic and/or neaonomic loss.
Ordering the removal of discriminatory clauses is another possible remedy. The lack of deterrent
sanctionss, however, noted as a concern.

Bulgaria

Bul gar i a 6discriminatiom lavasrinclide: the Laan Protection against Discrimination, the
Law on Protection against Domestic Violengd?aD), and the Law on Countering Trafficking in
Human Beings. Bulgaria has a npmlicial body called the Commission on Protection against
Discrimination (CPaD), whichehls with antdiscrimination, although the civil, administrative and
criminal courts are also involved.

Naturallegal persons, the State and local-gelfernment bodies or the CPaD can bring proceedings
under theLPaD. Prosecutors initiate criminal preedingsand affected persons can participaléne

LPaD shifts the burden of proof in discrimination cases, except in criminal cases. Cases should be
completed within 30 daysinder theLPaD. Cases related to unlawful dismissal are-tfasked,
however, incivil, criminal and administrative cases the general rules applgt no advantage is
granted to victims. Proceedings are generally-frest

Compulsory advice and recommendations to terminate and prevent discrimination as well as the
revocation of diséminatory administrative acts are proportionate and effective for combating
discrimination. Compensation is provided in LPaD with no maximum. The average amount is
3,000BGN/1,500EUR T 4,000BGN/2,000EUR. Material and immaterial damages can be
compensatedhe level of fines is considered high enough to be dissuasive.
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Cyprus

The main Cypriot andliscrimination legislation includes: Laws 205(1)/2002 and 18(1)/2008 (gender
equality), 58(1)/2004 and 59(1)/2004 (racial/ethnic origin, age, religion/other bediefs sexual
orientation), 127(1)/2000 (disability), and Law No. 42(1)/2004 (establishing the powers of the Cypriot
Equality Body). District Courts try criminal offences related to discrimination. As regards civil
proceedings, District Courts or Employmdimtbunals are competent to hear civil claims. The Cypriot
Ombudsman is competent in respect of extrajudicial dispute settlement and also conducts campaigns
to inform the public.

Organisations or other legal entities may, if it is relevant to their active s and wi t h t he
consent, represent and act on behalf of persons before the national courts. The burden of proof is
shifted in all but criminal proceedings. Proceedings generally tékgears, and as a rule the losing

party is ordered to pay sot s , although it is at t hlaw, bowevert 6 s di
sanctions and compensation provided by legislation are considered to fréori effective,
proportionate and dissuasive.

Czech Republic

The Czech R e p udistrimicatios anll eggnderaeaguality laws include: the Anti
Discrimination Law, the Civil Procedure Code, the Civil Code, and the Charter of Fundamental Rights
and Freedoms. The competent courts in discrimination cases and alternative mechanisms include the
district courts (civil and criminal), regional courts (civil, including administrative senates and
criminal), the Supreme Court, the Supreme Administrative Court, and the Constitutional Court.
Administrative bodies include the labour offices, labour inspectoraed, the Czech Trade
Inspectorate.

Associations that defend discrimination victims (on the grounds of gender, racial or ethnic origin,
religion, belief, disability, age or sexual orientation) may initiate proceedings for victims to bring their
cases to aart. Czech law also shifts the burden of proof. The length of proceedings is a general
problem of the Czech judiciary. The costs of the proceedings including the loser pays principle are
seen as an obstacle to bringing discrimination cases to court.

Criminal law sanctions for the most serious racial crimes are seen as effective, proportionate and
dissuasive. Although sanctions should carry a deterrent financial effect, in practice sanctions are not
generally considered to be effective, proportionate asslidsive. Civil court compensation awards in

the few successfully litigated discrimination cases are seen as merely symbolic.

Denmark

De nmar k 6 s-distraminationdamws dre: the Constitution of Denmark, the Criminal Code, the
Prohibition Against Diférential Treatment Act, the Equality Between Men and Women AcEdbal
Treatment for Men and Women as regards Access to EmploymenthAdEqual Pay for Men and
Women Act, theProhibition Against Differential Treatment in the Labour Market Act, ancEthaic
Equal Treatment Act.

Victims of discrimination can access the courts free of charge. This includes access to an
administrative procedure with the Board of Equal Treatment, direct access to District courts, or a
procedure within the quagidicial system of labour arbitration. In cases of maladministration in
public authorities, or misleading marketing, the Parliamentary Ombudsman is the competent body.
The Board of Equal Treatment has legal standing to represent complainants as well as t® fiiehsui

the ordinary courts on behalf of the complainant in order to enforce its decision. Although the burden
of proof is reversed in discrimination cases, the principle is not always applied in practice.

The compensation awarded in employment casestiisfactory in the area of gender discrimination. A
less convincing picture is found in respect of discrimination on all other grounds within the labour
market where access to justice is less effective, and the compensation awarded is inconsistent.
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Sanctons issued in criminal proceedings in relation to discrimination in access to public places, goods
and services, are consistent and aligned with the principle of proportionality. Fines imposed under
criminal law are, however, rarely seen to have a detegftact and compensation is not awarded.

Estonia

Estonian antdiscrimination legislation and the related framework governing access to justice consist
of the Equal Treatment Act, the Gender Equality Act, and the Penal Code. If an alleged victim wants
to seek redress through the courts, s/he must normally apply to the lowest general court: the county
court. Alternative mechanisms include the Gender Equality and Equal Treatment Commissioner, the
Chancellor of Justice and labour dispute committees.

Legal ganding is mostly limited to direct victims, and civil society organisations have limited
opportunity to act in support. Whilst Estonian law shifts the burden of proof in civil cases, it does not
for criminal or administrative cases. In cases under thalHgeatment Act and Gender Equality Act,
compensation claims must be filed within one year of the date when the injured party becomes aware
or should have become aware of the damage caused.

Sanctions include ordering an end to the discriminationcanapensation for damage suffered. The

victim may also request compensation of qp&cuniary (or moral) damage caused by the violation.

Under the Penal Code, sanctions for incitement of hatred or violation of the equality principle include
fines, detentioror imprisonment. The provisions of the Equal Treatment Act and Gender Equality Act

on damages seem too O6vague and subjectived and
di ssuasived. Estoni an c o-pecuniarydamage al so rel uctant

Finland

Aside from the Const {discuntinatomlaws iRdludel thenEduialdty betseern an't
Women and Men Act (gender), and the N@iscrimination Act (other grounds). Victims can claim
compensation/damages and/or initiate criminal prdicgs before thegeneral district court®n a

variety of grounds. The Ombudsman for Minorities, the Discrimination Tribunal, the Ombudsman for
Equality, and the Equality Board lower the threshold for access to justice in cases of discrimination
based on dnicity or gender, in comparison to access to justice on other grounds.

Both the NorDiscrimination Act and the Equality Act reverse the burden of proof, but not in criminal
cases. Proceedings are free and the parties are liable for only the leg&legomtsutr.

The court may prohibit the continuation or repetition of the discriminatory conduct as well as impose

fines or imprisonment for a maximum of six months. The Equality Act does not set an upper limit for
compensation, except in cases where discrin at i on was not the sole re
decision. The most common sanction seems to b&@02&ayfines for crimes of discrimination or

workplace discrimination. In civil disputes, compensation has on average been around 5,000 to 9,000
EUR.

France

In addition to the Constitution, the legislation applicable in case of discrimination can be found mainly
in codified law (in particular the LabouCode and the Criminal Code). A few Acts are also
particularly relevant, such as Law no 20086 adapting French law to EU law in the area of
discrimination, Law no 2004486 creating the High Authority against Discrimination and for
Equality (HALDE), Law no. 201-1066 regarding the fight against discrimination and the Law on the
Press of 1881. In the sector of employment, employees or contractual agents who have been
discriminated against by a private party can bring a case before the Labour Court, whatgreemithe

for discrimination is, in order to rescind the discriminatory decision and claim compensation for
damages. In other sectors, recourse must be brought before the Court of Instance or the Court of Great
Instance. Criminal Courts have the power to isgganctions on an offender. Litigations opposing
individuals within the public sector must be brought before administrative courts which cancorrect the
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discriminatory situation and/or award damages. The HALDE is an independent administrative
authority, canpetent on all forms of discrimination prohibited by law, which can undertake mediation,
transaction, or legal action.

The French legal framework gives quite an important role to associations in the procedures before the
courts by granting them legal stiing as a civil party and/or as a third party in many procedlhes.

law provides for a shifting of the burden of proof, but it is considered by stakeholdkrskig

clarity and as being not necessasigll applied in courts. ie costs of the procedk) especially if

related to lengthy procedures, were also identified as a problem, in particular since legal aid is very
difficult to obtain.

With regard to sanctions, the framework provided by French law is complete and dissuasive, as
discrimination isconsidered a criminal offence that can be punished with a fine up to 75,000 EUR and
five years imprisonment. Moreover, complementary sanctions, such as the advertisement of the
judgment may have a deterrent role as well. In addition, the obligation qfecsiation of the full
damage is provided for by law, and the compensation of pecuniary damage is applied in practice if the
information provided by the victim to the judge is complete enough. However, without assistance, a
victim can only calculatéhe danage with great difficulties, and moral damages are not provided a
clear frame, and are left very much to the appreciation of the judge.

Germany

Key legislation on antiliscrimination includes the General Act on Equal Treatment (AGG) and
Article 3 of the Federal Constitution. The AGG regulates ahsicrimination claims within
employment relationships and vocational training and in parts of the civil law. Discrimination cases
mainly relate to the jurisdiction of the labour, civil, administrative and saoiatts. However, they

can fall under the jurisdiction of any court if the basic right contained in Article 3 of the Federal
Constitution has been violated. The Federal Bnsicrimination Agency is mandated by law to
negotiate ouybf-court settlements.

Trade unions can represent their members in court. At the federal level organisations and associations
that promote the interests of people with disabilities under the Law on the Equal Treatment of
Disabled People can bring a victisncase to court and lodgollective actions (Verbandsklagen). The
regulations on the shifting of the burden of proof, time limits to lodge proceedings and on
compensation mostly align with EU law. However, the AGG only grants compensation for material
loss in cases of fadliasel liability and explicitly excludes dismissals in employment from its scope.

The length of the procedure varies between courts. Before the labour courts of first instance regular
procedures lasted on average three months in 2008.

The AGG and the Equal Tatment of Soldiers Law permit alleged victims to demand an end to
certain discriminatory conduct, to pursue an injunctive remedy and to claim compensation for material
loss in case of wilful and negligent discrimination and-n@aterial loss on a strictability basis. The
sanctions provided by national legislation are only partly satisfactory to address the problems of
discrimination and are not always effective, proportionate and dissuasive.

Greece

Greek antdiscrimination legislation mainly consistsf: Laws No. 3488/2006 and 3769/2009
concerning gender discrimination; Law No. 3304/2005 prohibiting discrimination on the grounds of
racial/ethnic origin, age, religion and other beliefs, disability and sexual orientation: and Law No.
927/79 prohibiting ther aspects of racial/ethnic discrimination. No competent court exists to
specifically address discrimination cases; victims may only claim through criminal, civil and
administrative courts, or otherwise through extrajudicial mediation procedures.

Legal entities having a legal interest may represent a victim with their written cofgentanti
discrimination statutes reverse the burden of proof in all discrimination cases. Civil and criminal
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proceedings are timeonsuming and each party must pay the @docal costs in advance. The court
allocates costs in the judgment according to the loser pays principle.

The various antdiscrimination sanctions (criminal, administrative, against employers) are generally
considered effective, proportionate and dissgasCompensation for material and/ornA@ecuniary
damages may be awarded in gender discrimination cases.

Hungary

The key Hungarian antliscrimination law is the Equal Treatment Act 2003. This framework Act
omits multiple or intersectional discriminatioVarious judicial and alternative dispute resolution
bodies, as well as types of procedures and remedies exist. Claims may be brought before civil courts,
labour courts, the National Labour Inspectorate, the National Office for Education, the National
Consumer Protection Authority and public notaries. Alternative dispute resolution bodies are the
Equal Treatment Authority and the Parliamentary Commissioner.

No specific rules apply for costs. Although no statistical data is available, an employment
discimination case would probably cost between 100,200,000 Ft (208100 EUR). No rules exist

in relation to the length of the proceedings in discrimination cases. According to data in cases in and
outside the field of employment, most cases in 2009 lastsdthan three months.

Sanctions applied in discrimination cases do not differ from sanctions applied for other disputes in the
same field. Sanctions may include an order to stop the discrimination, measures to avoid the
continuation of the unlawful condy publishing judgments which hold that discrimination has
occurred, and/or issuing additional fines. Apart from fines, such sanctions are considered ineffective
and far from dissuasive.

Iceland

Iceland is not bound to transpose the requirements of teec2000/43/EC and 2000/78/EC.
Icelandic equality legislation only covers the ground of gender in employment and eduiagidey

laws are: theAct incorporating the European Convention of Human Rights into domestic law; the
Gender Equality Act; thdudiciary Act; the Civil Procedure Code; the Criminal Procedure Code; the
Constitution; and, the General Penal Co@estrict courtsact as courts of first instance with
jurisdiction in criminal, civil and administrative cases and the Supreme Court seeagyeals against
district court judgmentsThe Gender Equality Complaints Committee decides complaints concerning
breaches of the Gender Equality Act. The Parliamentary Ombudsman safeguards the rights of citizens
vis-a-vis administrative authorities

Individuals, associations and institutions bearing rights or duties under national law can participate in

proceedings if they have a personal 6l egally pr
burden of proof in gender discrimination casegegx in criminal cases. The length of proceedings is
not consi dered an obstacle to access to justic:

obstacle and only the very poor qualify for legal aid.

Punitive damages are not available. Ordinary dgsapply in discrimination cases and compensation

for nonpecuniary loss may be awarded if appropriate. Gender Equality Act violations are punishable
by fines unless heavier penalties are prescribed in other statutes. There is no upper limit on the amount
of damagesEffective, proportionateand dissuasivesanctionsare not considered to be place as

regards discrimination based on race, disability, religion or belief, sexual orientation and age.

Ireland

| r el a ndisériminasiam taws consist of tHemployment Equality Act 1998 and the Equal Status
Act 2000: each amended by the Equality Act 2004. The Equality Tribunal is the Tribunal of first
instance, with a right of appeal to the Labour Court for employment and the Circuit Court for non
employmentcases. The Circuit Court may also hear gender employment cases. The District Court is
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competent in cases concerning access to licensed premises. The Equality Tribunal can appoint
Mediation Equality Officers and the Labour Court can refer cases for mediatio

Any person has standing to bring a claim on their own behalf. The Equality Authority has jurisdiction
to institute claims in the case of systemic discrimination or where it is unlikely that a specifically
aggrieved claimant will come forward. In pript#, civil legal aid is available for equality cases
although it has never been granted. The Equality Act reverses the burden of proof; however there is
concern over whether it has any real application outside the equal pay context. Costs and length of
proceedings are regarded as a significant impediment to accessing justice.

On balance, it is considered that the {compensatory remedies are in principle proportionate and
dissuasive. The compensatory remedies in the gender discrimination employment ewate
proportionate and dissuasive, there being no upper limit. Outside that context, it is questionable
whether the compensatory remedies are dissuasive. Overall, it is considered that the scheme of
sanctions and remedies is not sufficiently dissuasive.

Italy

The relevant provisions on discrimination can be foundhanConstitution, inLegislative Decree
215/2003 (implementing Directive 2000/43/EC), in ttegislative Decree 216/2003 (implementing

Directive 2000/78/EC), and Legislative Decree9 8/ 2006 enacted the OEqual

bet ween Wo me rThe &egibnal Mdnmnistrative Tribuna(TAR) hears administrative
proceedings (first instance); the Council of State for the second instance. Civil Tribunals hear civil
proceedings (firsinstance). The Labour Tribunal (a section of the Civil Tribunal) hears employment
discrimination cases. Criminal proceedings are tried by Criminal Tribunals, the Court of Assizes and
the Justice of Peace (first instance); and the Court of Appeal forettmd instance. Alternative
mechanisms include a conciliation procedure between the victim and the perpetrator of the
discrimination.

Victims of discrimination can initiate proceedings as well as associations; trade unions can do so in
equal treatment cas in the work place. Associations and trade unions, as well as thet¥Equal
Advisors, can sue by delegation given by the victim. They may also take legal action in cases of
collective discrimination if there are not directly identifiable persons harmelebgiscrimination. A

partial reversal of the burden of proof is provideddetermining the existence of discriminatidme

legal claims provided for in cases of discrimination ahmaracterised by simplified andquick
procedure. However, practicahplementation is not always satisfactory. The cost of litigation for
victims of discrimination is a problem.

With regard to sanctions, judges can order any discriminatory conduct to stop. Public or private acts
that are deemed discriminatory shall bel mmd void. Judges can also order a programme to end the
discrimination. Some relevant administrative remedies andral sanctions also exist. However, the
legislation does not provide forms of dissuasive, effective and proportionate santiensdg can

order compensatory pecuniary/specuniary damagesiowever, such compensation is not seen as
adequate and has little deterrent effect on perpetrators of discrimination.

Latvia

There is no comprehensive Latvian afiscrimination law. The antlisaimination Directives were
transposed through numerous amendments to laws such as: the Labour Law; the Social Security Law;
the National Human Rights Office Law; the Criminal Law; and the Education Law. The administrative
or civil courts both hear discrimation cases. The Ombudsman is the designated equality body and
can act as a facilitator in conciliation procedures.

The legal provisions allow NGOs, the Ombudsman and trade unions to bring actions to court on behalf
of an individual in discrimination cas, however in practice this rarely occurs. Several enactments
explicitly reverse the burden of proofhe length of proceedings in discrimination cases before
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administrative courts remains a concern. As regards costs, although the national legisluitt®s pro
for state support in granting legal aid in civil and criminal cases for persons with low income or in
need, there is no official information available as to whether any victim of discrimination has ever
benefited from such support.

The State Labounspectorate can levy fines for violation of adigcrimination provisions in the area

of employment. In the known discrimination cases, mostly civil sanctions have been applied. Judges
use their discretion to calculate compensation for-peguniary los, and there is no uniform
approach. Amounts awarded to discrimination victims remain low and there remains a lack of follow
up concerning the execution of judgments. Court judgments areidely published, which limits

any potential dissuasive effectoMpecuniary sanctions are a new development.

Liechtenstein

Liechtensteins not bound to transpose the requirements of Directives 2000/43/EC and 2000/78/EC.
Liechtenstein discrimination laws include: the Constitution; the Criminal Code; the Foreigners Act
the Equal Treatment Act 1999; the Equal Treatment of People with Disabilities Act 2006; and the
Civil Code. The administrative, civil and criminal courts hear discrimination cases. Before launching
civil litigation, a party must request a specially desigd civil mediator to initiate civil mediation,
which aims to settle the dispute amicably, by recognition or renunciation of the claim.

Only claimants with legal standing can initiate proceedings. Equality bodies may not represent
claimants; however #iInformation and Contact Point for Women and the Liechtenstein Association
for Disabled Persons can initiate proceedings on behalf of discrimination victims. Any organisation
representing the interests of disabled persons can, if incorporated for mordivihayears in
Liechtenstein, directly claim victindsinterests before courts and authorities. Claimants have the
burden of proof. There are no limits on the length of proceedings and parties must pay their own costs.

Discriminatory treatment outsideglemployment sphere and termination of an employment contract
based on sex is punishable by three monthsé wor
damages and interests is available. In employment cases, compensation is explicitly provided for
discrimination based on sex and for unlawful dismissal of employees based on discrimination.
Furthermore, compensation must be paid for any discrimination based on disability in the public
sphere outside of employment. However, in all cases, additionatiaieind norpecuniary damage

caused by the discrimination or termination can be claimed based on the generalnrties o
compensation of damages provided by the Civil Code. The sanctions provided seem to be
proportionate, effective and dissuasive.

Lithuania
The Law on Equal Opportunities for Women and Men and the Law on Equal Treatment are
Lithuaniads key pieces of |l egislation. With resp

failure to adopt) certain administrative acts or actions, a @etghould be submitted to one of the
Regional Administrative Courtsln labour disputes, the Employment Dispute Commission is
competent to decide in a ppadicial phase. Moreover, before an application to the court is made, in
respect of any ground of didmination, a person may submit a complaint to the Equal Opportunities
Ombudsman Office, whichas competence to apply informal mediation procedures.

A person must have a direct and legal interest to bring a case to court. In cases of discrimination in
employment, trade unions may represent their members within judicial proceedings. NGOs and
associatioa may engage in discrimination cases before courts if their statute of establishment provides
competence to represent and defend victims of discriminatigudicial proceedings and they have
obtained the applicantés consent. The Law on Eq
on Equal Treatment reverse the burden of proof except in criminal cases. No special time limits apply

for bringing legal ations in respect of discrimination. A fee is payable for filing a complaint and other
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costs related to the examination of the case in the court. In employment cases, plaintiffs are exempt
from paying the procedural fee.

The Labour Code does not providanctions for discrimination in the work place. When an
employmentrelated discrimination case is considered by the courts of general jurisdiction, the court
may request the guilty party to accept reinstate the plaintiff into the workplace. The upper
administrative penalty is 4,000 Lt (1,159 EUR), which may not be a sufficient deterrent for a large
private undertaking. Moreover, these administrative sanctions are rarely applied. Victims of
discrimination can claim pecuniary and Aeecuniary damages undtne civil procedure. No upper
limits are set for the award of nqrecuniary damages; however cée® shows that the level of court
awarded nofpecuniary damages is rather low. Few criminal cases are brought to Court partly due to
the difficulty of proving direct intent of the perpetrator.

Luxembourg

The main provisions relating to naliscrimination and equal treatment in Luxembourg can be found

in the Constitution of Luxembourg, the Laws of 28 and 29 November 2006 which introduce anti
discrimination povisions through modifications of the Civil and Criminal Code as well as with pieces
of freestanding labour law, civil and private la®iscrimination cases can be brought through
administrative, civil and criminal procedures, through the labour tribonarployment cases, in the
Justices of Peace or District Tribunals for civil or criminal cases. Besides the general courts, an
Ombudsman may advise alleged victims of discrimination and makéindimg recommendations.

The National Conciliation Services icompetent to resolve collective disputes in the area of
employment. A State Prosecutor may also undertake mediation.

Individuals have standing to bring a discrimination claim to court. Associatjpmeessional
associations and trade unions may asegistims in court or act on their behalf, in civil and
administrative proceedings, as long as they obtained their legal personality at least five years prior to
the facts of the discrimination case, and provided they have an accreditation from the Ministry
Justice.The burden of proof is shifted in discrimination cases in civil and administrative procedures.
The length of procedure varies, depending on the facts and the complexity of the case, and can range
from three weeks to 42 months. There are no timis for the judge to decide on a case. There are

no fees for administrative proceedings, and in civil proceedings the fees are usually paid at the end of
the action, with the losing party liable for costs.

Luxembourg law provides for a system of tignd criminal sanctions. Criminal sanctions include
fines and prison sentences. Civil sanctions include the annulment of the discriminatory act, annulling a
dismissal and reinstating the employee in the job, imposing a penalty, publishing the judisiahdec

or awarding compensation payments. There is no upper limit on the amount of compensation that can
be awarded. Due to the limited amount of elase it is difficult to assess whether the remedies are
effective, proportionate and dissuasive.

Malta

Mal t a 6-discrimmationlegislationincludes: the Constitution; the European Convention Act; the
Equal Treatment of Persons Order; the Equal Treatment in Employment Regulations; the Access to
Goods and Services and their Supply (Equal Treatment) Regulations. Alleged victims of
discrimination may sderedress before the general courts; typically, the First Hall of the Civil Court,
and in the field of employment may bring an action before the Industrial Tribunal. Criminal courts are
competent with regard to discriminatory conduct constituting a crlnoiffi@nce. Alleged victims of
discrimination may also submit a complaint to the National Commission for the Promotion of
Equality, the National Commission for Persons with Disability or the Ombud$nosammake use of
alternative dispute resolution mechangssuch as meditation and arbitration.

A plaintiff must have a juridical, direct and personal interest to bring a case to court. The National
Commission for the Promotion of Equality and the National Commission Persons with Disability have
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a general poweo investigate complaints and to assist discrimination victims in respect of the grounds
falling within their competence. The burden of proof is reversed in discrimination cases but this shift
does not apply to all fields or all grounds outside employnigre length and costs of proceedings are
significant and could indeed constitute a barrier to access to justice.

Maltese law provides for a system of civil and criminal sanctions. Although there is no upper limit on
the amount of compensation that canavearded, on the basig the limited casdéaw available, it

would seem that the courts will use their discretion rather conservataxggrding amounts that
cannot generally be considered effective, proportionate and dissuasive. As regards crimioalksanct
these are imprisonment and/or a fine. In principle, the term of the prison sentence and the amount of
the fine could be considered to have a deterrent effect. In practice, the effectiveness will depend on
the level of sanction the court decides upothe specific case.

The Netherlands

The main provisions on antiscrimination in the Netherlands can be found in the Constitution, the
Equal Treatment Acandin the Criminal Code. An alleged victim of discrimination may seek redress
before the genefracourts, typically, the SuMdistrict Courts. This court also covers disputes on
discrimination that arise from employment relationships. With respect to discriminatory conduct
constituting a criminal offence under the Criminal Code, the courts of crirpiniabiction are
competent. An alternative mechanism is provided by the Equal Treatment Commission which can
issue non binding decisiohssed on a limited number of equal treatment acts including in the context
of equal treatment fomen and women; workg hours; temporary and permanent employees;
disability or chronic illness; and age.

In discrimination cases, general requirements to bring a case to court apply. Individuals, legal persons

and associations have the right to bring a case before theicéurt t hey have a 61l egal
reversal of the burden of proof applies for discrimination procedures where victims seek an opinion

from the Equal Treatment Commission and in cases where a claim of discrimination in an employment
relationship is basedn gender. The length and costs of proceedings are closely moritprine

Dutch judiciary and the Supreme Court of the Netherlands and there are no major issues related to
costs and length of proceedings.

Under Dutch law, both civil and criminal pragings provide for sanctions. In civil law cases there

are no minimum or maximum amounts for sanctions as the compensation is calculated on the basis of
actual damage. In criminal law, the sanctions are established for specific crimes. In addition, for
discrimination considered as a criminal offence, the sanctions are increased by 25%.

Norway

Norway is not bound to transpose the requirements of Directives 2000/43/EC and 2000/78/EC.
No r wa y @liscriminationi laws include the Gender Equality Act; the Arbiscrimination Act;

the Antidiscrimination and Accessibility Act; and the Working Environment Act. The civil courts are
competent in civil discrimination cases. All administrative procedure claims of discriminatiohenay
brought before the Equality and Adaliscrimination Ombudsman, with the Equality Tribunal hearing
appeals. Cases involving discriminatory clauses in collective agreements may be taken to the Labour
Court by one of the parties to the agreement. For eahproceedings, a complaint has to be filed

with the police, and it is then for the prosecution authority to decide whether or not to take the case to
court.

Victims of discrimination must show a legal interest to bring a case to court. The ruleesf Bbeden

of proof applies for all grounds of discrimination. Public bodies charged with promoting specific
interests may also bring an action or providecoansel in order to safeguard the interests that fall
within the scope of their activities. Both gmibilities also exist for associations, NGOs and
organisations. The high cost of litigation before the ordinary courts, in conjunction with the current
lack of legal aid for discrimination cases constitutes a barrier for victims of discrimination.
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Sancions enforced by the civil courts consist of liability for damages/compensation/redress awarded

to the claimant. An order to stop ongoing discrimination can also be issued. According to the Anti
Discrimination Act, fines or imprisonment may be imposedhengerpetrators for a gross breach of

the prohibition against discrimination that has been committed jointly by several persons. The
effectiveness of Norwayds remedies i s questione
handled by the civil cats. Neither the Ombudsman nor the Equality Tribunal have the power to

award damages or sanctions.

Poland

P o | a n ddissrimimation provisions include: the Constitution; the Labour CodePthiish Civil
Code; and the Polish Penal Coddthough most ofthe important provisions of the relevant EU
Directives have beertransposed int®olishlegislationby the new Act orEqual Treatment there are

still areas of concerrMoreover, the existing provisions do not always fulfil the requirements set in the
Directives.

In the area of employment, the common courts (district or regional, depending on the sums of
compensation involved) are competent. Outside the field of employment, claimants may bring a claim
under civil procedures in the civil division ofcammon court (district or regional). Criminal courts

hear criminal proceedings. The Human Rights Defender (Ombudsperson) has general competence to
bring enforcement actions in the public interest, but cannot issue binding decisions.

Only victims of discimination can initiate common court proceedings involving claims for
compensation based on either the Labour or Civil Code-p¥afit organisations whose statutory

tasks include the promotion of equality and action against discrimination may bring @am @wti

behalf of the victims, provided the victim consents. The National Labour Inspectorate may also initiate
proceedings against a discriminating employer. The cost and length of proceedings are a cause of
concern for accessing justice. Moreover, legdlifar victims of discrimination is insufficient.

Portugal

Por t u g aibcéinsinatmmlawis include: the Constitution; the Criminal Code; the Civil Code; the
Code of Administrative Procedure; the Race Discrimination Act (Law 18/2004); the Sex
Discrimingion Act (Law n.° 14/2008); the Parity Law (Law 3/2006); and the Disability
Discrimination Act (Law A 46/2006). Claims for compensation or damages based on non
discrimination legislation can be brought in civil, administrative and criminal courts. Howag

civil or administrative courts are competent for claims for compensation or damagesltérnative
means available for resolving disputes include conciliation, mediation, and arbitration.

Victims must prove sufficient interegt the merits of he claim to bring a case to court. Certain
associations may represent or support a victim, with his/her approval. The legal framework for
employmentrelated administrative offences allows trade unions to participate in lawsuits as assistants.
The burden ofproof is shifted in cases of discrimination, except in criminal cases. In labour law,
however, later in the process the victim must provide coyomtasf, and therefore is once again put at

a disadvantage. Regarding the costs and length of the procedtimdsgh costs and slow pace of
proceedings that are noted in practice are significant obstacles.

The sanctions are considered to be effective. However, enforcement may be hampered by the general
low-level of awareness of discrimination issues by battdnforcers and society in general.

Romania

Romani a6 s -disodmination daws include: Government Ordinance no. 137/2000 on the
prevention and the sanctioning of all forms of discrimination, Law no. 202/2002 on the equality of
opportunities and tement between women and men and Ordinance no. 61/2008 on the
implementation of the principle of equality of treatment between women and men in the access to
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goods and services and the provision of goods and servicesligarimination cases can be brbtig

before civil, administrative and criminal courts. The National Council for Fighting against
Discrimination has the competence to undertake mediation, to investigate discrimination cases and to
apply administrative sanctions.

Associations are only inxeeptional cases allowed to initiate proceedings on behalf of the alleged
victim. Romanian law shifts the burden of proof. The costs in civil, administrative or criminal cases
are insignificant. However, the length of proceedings remains a significargclgbsd accessing
justice, as the final adjudication of a discrimination claim may take several years.

Most sanctions in discrimination cases are administrative (administrative fines for misdemeanours) or
civil. The sanctions are generally effective. Yfittcompensation rules are considered satisfactory as
no upper limits are provided and the courts in practice grant compensation.

Slovak Republic

The main antdiscrimination laws include: the Constitution; the Adigcrimination Act (2004); Act
311/20010n Labour Law; Act 552/2003 on execution of work in public interest; Act 461/2003 on
social insurance; Act 5/2004 on employment services; Act 634/1992 on consumer protection; and Act
308/1993 on establishment of the Slovak National Centre for Human Riggdsation is regulated by

Act 420/2004. The district courts are competent in all discrimination cases. The Ombudsman is
competent to monitor the respect for human rights and freedoms.

The Slovak National Centre for Human Rights or any legal person vdoogpe of activity includes

the protection against the discrimination can represent plaiiitiffictims of discrimination. Such

legal persons can also initiate claims in relation to so called petitions in the public interest or public
petitions and they caparticipate in the proceedings as an intervener. TheAstrimination Act
reverses the burden of proof. On average, for criminal cases, the district courts take 6 months to decide
cases while regional courts take 56 months

Victims of discrimination ray seek a court order to stop a person violating the principle of equal
treatment and, where possible, rectify the illegal situation or provide adequate reparation. The amount

of nonpecuniary reparation is determined by the court, taking account of tdve ek noRrpecuniary

damage and all underlying circumstances. Victims are also entitled to damages and other
compensations. Compensation is at the courtdos di
address problems of discrimination in t8®vak Republic. In order to commence the procedure in

cases connected with violation of the equal treatment principle, victims have to pay a court fee (of 66
EUR or 3 % of the amount of ngeecuniary damages claimed). However, there is no guarantee that

the court will award compensation in the amount requested.

Slovenia

The two Slovenian antliscrimination laws are: the Implementation of the Principle of Equal
Treatment Act; and the Equal Opportunities for Women and Men Act. Alleged victims of
discrimimation can initiate proceedings before civil courts (claiming material and immaterial damage
arising from a violation of the principle of equal treatment), labour and social courts (discrimination
on any ground in the field of employment or social servjog®ninal courts (crimes of violation of
equality and of incitement to hatred, violence and intolerancether Constitutional Court.
Discrimination can also be reporteditgpectorscompetent for certain areas of social life and claims
can be made before the Advocate of the Principle of Equalitygdbality body competent to issue
nonbinding opinions.

Victims with a legal interest can apply to the coul&Os and associations ynparticipate in court

and administrative proceedings but cannot represent the alleged victim. Slovenian law reverses the
burden of proof, except in criminal procedures. Proceedings take a long time, due to complicated
legislation and court backlogs, whiofay dissuade victims from initiating court proceedings.
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Sanctions include compensation and publication of the judgment (civil courts), imprisonment,
suspended imprisonment and financial punishment (criminal courts), annulment, abolition or change
of an aministrative decision (Administrative Court), annulment or abolition of an act or law
(Constitutional Court), and fines (inspectorates). As for compensation, the victim has the right to
material and immaterial damages and there are no upper limits onemsation. Given that
compensation is often paid by employers, it is not considered sufficiently dissuasive.

Spain

S p ai n discrimanatibri law includes: Law 62/2003 on fiscal and administrative measures and
social order; the Constitutional Act 3/200x &ffective equality between women and men; Act 1/2000
on Civil Law Proceedings; Act 29/1998 on contentious administrative jurisdiction.amdl3/1982

for the social integration of disabled people. The Criminal Court hears all criminal offences telated
discrimination. Various courts hear civil matters, dependinthersector. For example, employment
claims go to the Social Courtelement procedures exist for civil and social issues and one can turn
to the Work and Social Security Inspection OfficeMoreover, national and regional level
Ombudsmen are competent to engage in mediation.

Alleged victims must have legal interest to bring a discrimination case. Associations have legal
standing to initiate proceedings on behalf of alleged victims, @dtinadhis does not occur regularly.

The burden of proof is reversed in cases of discrimination, except in criminal proceaddhs
administrative proceedings in cases of discrimination on the grounds of disability. The average length
of proceedings is h&een one and three years.

In Spanish law, damages can be material or moral. Fines for serious infractions range from 10,001 to
100,000 EUR. There are no upper limits for compensation.

Sweden

The most important legislation on adiscrimination and gender equality in Sweden is the
Discrimination Act. Otherrelevant laws include the Criminal Code amide Prohibition of
Discrimination of Employees Working Part Time and Employees with Rieed Employment Act.
Criminal cases are heard within the general court system. General courts also handle most
discrimination claims under the Discrimination Act, except for employment matters where the Labour
Court is competent. Many cases are settled by atiah through the Equality Ombudsman. Dispute
resolution is also undertakéry the Parliamentary Ombudsmen and the Chancellor of Justice, but they
do not have any binding powers.

The burden of proof is reversed in discrimination caBespite this, th issue of the burden of proof

is perceived to be an obstacle to success in discrimination daskgduals who considered
themselves wronged by a discriminatory conduct have the same legal standing as- in non
discrimination cases. Trade Unions, NGOs (timgethe conditions in the Discrimination Act) and the
Equality Ombudsman may represent the alleged victim in court. The average time for the process is
stated to be 27 months in the general courts and 13 months in the Labour Court.

Criminal sanctions are seldom used. The main remedy is compensation. There are no limits with
regard to compensation, however the levels for compensation are traditionally low in Sweden and can
hardly be described as dissuasive. To remedy this, anewnsystef 6 di scr i mi nati on cc
been introduced with the purpose of being dissuasive and effective (Prop. 2007/08:953p8)386

United Kingdom

The main equality legislation in England, Wales and Scotland is the Equality Act 2006 and Equality
Act 2010. In Northern Ireland, the main equality legislation is the Equal Pay Act (Northern Ireland
(NI)) 1970; The Sex Discrimination (NI) Order 1976; the Sex discrimination (Indirect Discrimination
& Burden of Proof) Regulations (NI) 2001 and the EmploymEqgtality (Sex Discrimination)
Regulations (NI ) 2005; the Disability Discrimination Act 1995 (the DDA) as amended; The Race
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Relations (NI) Order 1997; The Fair Employment and Treatment (NI) Order 1998; The Employment
Equality (Age) Regulations (NI) 2006he Equality Act (Sexual Orientation) Regulations (NI) 2006.

Claims of employmentelated discrimination on all grounds (gender, disability, age, sexual
orientation, racial or ethnic origin, religion or belief) are brought in the employment tribunalal&ppe

are made to the Employment Appeal Tribunal, and from there to the Court of Appeal and the Supreme
Court. In Northern Ireland only, complaints of discrimination in employment under the Fair
Employment and Treatment Order are dealt with by the Fair Eimalot Tribunal. Claims of nen
employment discrimination are brought in a county court (England, Wales, Northern Ireland or a
sheriff court (in Scotland).

There are no specific rules about legal standing in discrimination cases and no major obstagles to th
initiation of a discrimination claim. With regard to the burden of proof, once the claimant has
established sufficient facts, the burden of proof shifts onto the respondent. The key obstacles to
bringing a case of discrimination to court or tribunal hbeen identified as being the cost of court
proceedings and the lack of help for the victim in bringing the case to Gibdr obstaclewere the

length of court proceedings and the stringent time limits. NGOs, trade unions, associations and the
equality bodies can represent victims before courts and tribunals. Courts and tribunals may at their
di scretion permit associati onpparwiyt hi nrtedreweamtti oenxd
discrimination claims. In addition, associations with sidfit interest in a matter may bring judicial
review actions under administrative law against public authorities, even if they have not themselves
been the victims of a wrongful act.

There are a variety of possible remedies following a finding of discatmimi a tribunal can make a
declaration regarding the finding of discriminaticaward compensation; or make an appropriate
recommendation. However, an award of compensation is the most common remedy. There is no upper
limit on compensation awards. Thdatsstics indicate that the median/average amount for
compensation (despite the removal of an upper limit on compensation awards) remains low for
discrimination cases.
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6. Best practices

Each of the national reports identifies relevant best practices. The types of best practices include
incentives, initiatives or legal provisions that are considered to have a positive outcome on access to
justice and the availability of effective remedi®déost of thebest practices noted by the national
experts and stakeholders relate to legal provisions which are favourable to alleged victims of
discrimination and public information activities such as awarersgssig campaigns. Best practices

of a moreconcrete nature have also emerged throughout the drafting of this comparative study. The
following paragraphs highlight these practices under the relevant headings.

The role of equality bodies, NGOs and other associations

Throughout the completion of thwmparative study a number of good practices were identified with
respect to the activities carried out by equality bodies, NGOs and other associations. These are
highlighted below:

- Belgium: Equal Opportunities Flanders collaborates with municipalifesas to enable them
to provide guidance in matters of discrimination. Another important element of the Flemish
framework consists of the 13 contact points dispersed all around the Flemish region that can
undertake negotiation procedures.

- Denmark The Darsh Institute for Human Rights established a network of NGOs that
provides additional support and advice on the legal framework. It provides, free of charge,
courses on antliscrimination law and means of redress, cooperates with NGOs in developing
a compehensive complaints guide and cooperates with municipal citizen advice centres and
trade unions.

- Estonia The Commissioner and the Chancellor of Justice have made the submission of an
application as easy as possible. Both accept applications in inféommaht, by phone,
electronic mail and, in the case of the Chancellor, even through the homepage. They both also
accept applications from individuals wishing to remain anonymous.

- Hungary: The Equal Treatment Authority established a network o&ridiscrimination
advisers offering services and receiving complaints in each county and in the capital city.

- United Kingdom:The Equality and Human Rights Commission and the Equality Commission
for Northern Ireland (ECNI) use the media to highlightcassful strategic cases that the
Commissions funded. Promotions and campaigns are a central part of their remit. In addition,
the ECNI refers to its work with and training of NGOs and stakeholder groups representing
the equality grounds; and targeted warld training with employers (public and private) and
service providersSimilarly, the Trade Union Congress (TUC) regularly provides a range of
briefings, seminars, leaflets and publications to promote awareness of equality rights among
workers, union offters and workplace union representajve.g. the Know Your Rights
leaflets and WorkSmart website. The TUC recently trained hundreds of union equality
representatives to raise awareness of rights in the workplace and is about to introduce a
follow-on equéty diploma course for workplace trade union representatives wishing to gain
specialist knowledge.

A noteworthy best practice resulting from a legislative measure was identified in Norway whereby
equality is treated as a paative legislative duty: an efficient tool for the Ombudsman to promote
antidiscrimination legislation isthe sbpal | ed a&cdutvy t ¢f6 e n sdisarimimagod i n t |
legislation. Both employers and public authorities have a duty to promote equality within their spheres

of activity. This implies that employers or public authorities must fulfil their responsibility to peomot

equality, as they have a proactive duty to do so.
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A similar best practiceppeardn the UK Equality Act 2006 which introduced a positive, proactive
duty to be imposed on employers and public authorities to secure fair participation of under
represente groups in the workforce, fair access to education, training, goods, facilities and services,
and a fair distribution of benefits.

Legal standing and participatory status

Best practices identified in relation to the legal standing of individuals @l of associations and
organizations in bringing a case to court are as follows:

- With reference to the recognition of the legal capacity of disabled persons (a key element to
their obtaining legal standing before a court) it is noteworthy that in &lgrunentally
disabled persons have legal capacity in principle.

- In Romania, there is a high degree of NGO involvement: some NGOs provide assistance and
support to victims of discrimination not only before national courts, but also in lodging
applicationgo the European Court of Human Rights for alleged acts of discrimination.

- The Public Interest Law Institute (PILI) in Hungary is an international NGO promoting anti
discrimination and human rights. In order to increase access to legal resources for
disadrantaged groups, PILI promotes and provides technical assistance for organised pro bono
help.

Length of the procedure

A notable good practice in counteracting the problem of court delays is the adoption of legislation
aimed at limiting the length of pceedings or providing for compensation in case of lengthy
proceedings:

- In the Czech Republic, the Law on Courts and Judges enables a party to the proceedings to
propose the stipulation of a period of time within which the case must be decided. The
amendment of 1 July 2009 requires the court experiencing delay to remedyutteorsi
within 30 days or else it must submit the
proposal concerning the proceedings.

- In Finland, at the beginning of 2010, a new law entered into force on compensation paid if
court proceedings are urgdelayed’® and a new chapter was included in the Act on Judicial
Procedure allowing a district court to proclaim cases urgent upon request by a party to the
proceedingg?

- In Germany, the Federal Ministry of Justice prepared a draft bill, to gampensation in
cases of prolonged legal proceedifiys.

- In Poland, a law introducing the right of complaint against undue court delays was adopted in
2004°

3 Laki oikeudenkaynnin viivastymisen hyvittamisesta 362/2009

"4 Government Bill HE 233/2008 vp.

S Draft bill of the Ministry of justice of 184arch 2010,
http://www.bmj.de/files/3a028648c98b0a0dabche703990b53d4/4467/RefE_Rechtsschutz_ueberlange_verfahren.pdf

"® The Act of 17 Jua 2004 on a Complaint for Infringement of the Right to Hearing a Case in Court Proceedings without
Undue Delay, Dz. U. 2004 No. 179 item 1843.

Milieu Ltd Comparative study on access to justice in gender equality andiaotimination law/59
Final Report,February 2011


http://www.bmj.de/files/3a028648c98b0a0dabcbe703990b53d4/4467/RefE_Rechtsschutz_ueberlange_verfahren.pdf

A similar best practice was identified in Norway. The introduction of the Resolution of Digptites
in 2008, stating that civil cases should be handled within six months, has led to increased efficiency in
court proceedings.

Another best practice aimed at avoiding lengthy proceedings is the use of emergency proceedings. For
instance, in Belgium, thaction en cessatioprocedure allows for a final decision in just a few
months.

Costs of the procedure

Most of the best practices identified in relation to mitigating the effects of the costs arising from legal
action relate to exemptions from certgitocedural costs in given circumstances:

Exemptions from procedural fees

*Exemptions from court fees in labour/employment courts or tribunBisigaria, Italy, Latvia, Lithuania, Malta, Polan
UK

*Exemptions from court fees in criminal proceedinddulgaria, the Netherlands

*Exemptions specifically provided for in discrimination casegiscrimination claims are free of charge in Romania
Sweden. In Slovenia, claims relating to the rights of persons with disabilities in employment are fregeafloh&pain,
natural persons, NGOs, public interest associations and small associations are exempted from court fees when aq
protection of fundamental rights. In Ireland and Finland, there are no court fees for the Equality Tribun
Discrimination Tribunals.

*Exemptions on the basinHungardy, the threshatdlurder whiah cldinsants anecexempeted
court fees is almost 1,500 EUR gross salary per month, which is approximately double the average Hungarighis
means the overwhelming majority of alleged employment discrimination claimants are exempt from paying court fe

As regardsthe cost of legal representation, the situation in the Czech Republic may be said to
constitute a good practice: the costs of legal representation are not considered a significant obstacle to
accessing justice because if the case of discrimination ismyropported or documented, the NGOs
specialising in discrimination can take a case to court with the help of a specialised lawyer for free or
at a reduced cost.

Another best practice relates to those cases where the costs incurred by a victim in puectaimg

may be completely reimbursed. For example in Cyprus, as a rule, the losing party to a procedure will

be ordered by the court to pay all the costs. These usually comprise the costs of the procedure,
attorneyods fees, t hmryotheochdrgesaodexpenses. wi t nesses and

As an alternative to recourse to court action, reference must be made to the fact that procedures before
the equality bodies in some countries are free of charge, for example:

- In France, procedures before the High Authodtainst Discrimination and for Equality
(HALDE) are tee of charge

- The complaint procedure before the Equal Treatment Authority in Hungary is free of charge
and very rapid (45 to 75 days), taking into account the particular needs of clients. For
example travelling to the nearest city or the capital city would be challenging for those who
are vulnerable or economically disadvantaged. Therefore, in such cases, hearings are held at
the complainantés residence.
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Effectiveness, proportionality and dissuasivess of sanctions

Although difficulties were noted in ensuring that the sanctions adopted by Member States are
effective, proportionate and dissuasive, examples of practices that contribute towards the fulfilment of
these criteria have been found:

- The Belgian system provides for a lump sum payment by the perpetrator of discrimination
which is quasautomatic in nature. Stakeholders report that this has a deterrent effect because
employers are more likely to explore in detail the legality of their deciséiore dismissing
an employee.

- InIreland, the availability of unlimited sanctions in the context of gender employment claims
is considered to be a good practice in ensuring that sanctions are effective and dissuasive.
Likewise, the availability ohonpecuniary measures, including the power to order a person to
take a specified course of action constitutes a best practice as this could constitute a real
remedy for the claimant.

A good example of a system of sanctions that helps ensure that thersam@rded is effective and
proportionate to the wrong that must be redressed, is that of Romania which allows adjustments.

Sanctions system in Romania

The sanctions provided can be considered as satisfactory, taking into account the types (@dminatrative, civil, and
disciplinary) as well as the level and the fact that there are no upper limits for compensation. In addition, in th
multiple discrimination, the legislation explicitly provides that aggravated liability must be detdrmine

The level of sanctions should take into consideration detral factors, such as economic factors, level of earnings
salaries in Romania. For example, in Romania, the minimum wage is below 200 EUR a month and in April 2
average gross mtmly salary was about 470 EUR. Therefore, compared to the level of salaries, the level of the fine|
considered to be satisfactory. Moreover, administrative sanctions have to be compared with criminal sanctions (th
fines), due to the fachat, as a general principle, the level of administrative fines must be lower than the level of g
fines. The principle has been observed in the case of administrative fines for acts of discrimination.

In terms of specific measures, one thatc@sidered to be highly effective is the publicity of
judgments, particularly in relation to ensuring that judgments are enforced. This is used in e.g.
Belgium and Portugal.

Other best practices

Other noteworthy examples of practices that enhance acciestice and awareness and promotion of
the protection against discrimination:

- Irish law applies the same principles and procedural rules to all grounds of discrimination.
This facilitates the bringing of claims based on multiple discriminatialh cases are heard by
the same court.

- In an attempt to ensure that all aspects of the public service and public sector are
mainstreaming equality in the provision of goods and services, the Government of Malta
issued a Circular requiring every department &ntdy legal, procedural and administrative
policies and practices which may be discriminatory and also to propose solutions and
amendments.
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7. Conclusions, suggestions and recommendations for possible action at
EU and national level

7.1. Recommendations at national level

In the conclusions to the national reports, the experts were asked to make recommendations for
possible action at national level. Whilst some of these recommendations are specific to each individual
nationalcontext several recommendatioreur throughout the reports. The recommendations have
therefore been compared and grouped together under the headings provided below:

0] Address the multiplicity of rules

There is an unfortunate lack of consistency within Member States in the treatntéet \adrious
equality grounds covered by EU legislation. As the national reports show, in many Member States,
anti-discrimination law is not unified and lacks a single model of judicial action applicable to all
grounds and types of discrimination.

Many experts referred to the need for a consistent and uniform approach towards gender equality and
antidiscrimination in both the substantive and procedural legal frameworks. The multiplicity of rules
noted is seen to create confusion amongst potential clesraad amongst those representing them in
choosing the appropriate legal basis for a claim.

The reports from Estonia, Latvia, Iceland, Portugal, Malta and Norway call for comprehensive anti
discrimination legislation that would complement or replace tiatered antdiscrimination clauses

in various laws and abolish the hierarchy between the grounds of discrimination. The extension of the
material scope of the ardiscrimination legislation is seen as a first step towards ensuring an
equivalent level oprotection across the board for all grounds of discrimination in all areas.

The adoption of comprehensive legislation would also help towards addressing commonly referred to
gaps in the national legal frameworks. National provisions typically do not epesific grounds

such as gender identity at all. The Polish report recommends addressing these gaps through legal
enactments. The Danish expert recommends legislative amendments to ensure that age, disability and
sexual orientation discrimination are eogd in all areas outside employment.

Many reports refer to the importance of providing effective protection against multiple discrimination.
To this end, many experts suggested the adoption of a clause on multiple discrimination in new or
existing legitation. Legal research should be initiated on how to address and process such cases. The
Spanish report states that the problem of multiple discrimination must be taken into consideration to
develop the proper judicial and administrative response andthggBese report highlighted that this
should be viewed in particular through the lens of gender.

(ii) Simplify the procedures

The spectrum of fora available to claimants and their representatives is also viewed as a source of
difficulty in choosing theappropriate channel through which to seek a remedy. This can also result in
contradictory decisions by different adjudicating authorities. Therefore many reports (e.g. Austria,
Bulgaria, Italy) recommended that adtscrimination proceedings be unifieddasimplified and that

the highly complex set of bodies and contact points be harmonised. A single model of judicial action
common to all types of discrimination would allow for a better and faster protection and would make

it possible to bring cases of ftiple discrimination to one court. In the field of employment, the UK
report recommends that all discrimination cases should commence in the more accessible and less
costly employment tribunals, as opposed to the county courts or sheriff courts, witkera@daransfer

cases to the general courts where necessary.
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The simplification of procedures for discrimination cases is seen as an important step in encouraging
victims of discrimination to bring their cases forward. According to the Slovenian repoekdmple,

the scarcity of caskaw regarding discrimination is related to the features of the system that
discourage victims from instituting proceedings: ldasfting trials due to complicated legislation and
court backlogs; unpredictable costs of cqamdcedures. Informal procedures offering the advantages

of speed and lower costs and involving specialised adjudicators should be put in place.

(i) Provide financial and legal support to alleged victims

Financial and legal support tlegedvictims of discrimination would also go a long way towards
encouraging them to seek justice. Such support could take the form of a limitation or waiver of
procedural costs with respect to discrimination disputes along with a more extensive scope iof legal a
to cover all necessary costs incurred by the alleged victim. Several reports refer to the necessity of
better information on legal aid and specialized legal defenceEStomian report singles out the State

legal aid system as the element in the gdreceess to justice framework that is most in need of
review. The Bulgarian report recommends establishing a framework edliscttimination lawyers

and the Czech report suggests the adoption of minor legislative changes aimed at establishing an
effectiveframework for both free legal aid and mediation in discrimination cases, and for the ability to
sue in the public interesactio popularisin discrimination cases).

(iv) Ensure effective, proportionate and dissuasive sanctions

In most of the countriegshe sanctions are not considered to have a sufficient deterrent effect. For
example, in Greece, the low penalties imposed in criminal proceedings in relation to racist behaviour
are not considered to have an exemplary function and according to theaAusport, the system of
compensations and fines in place is in practice far from being adequately effectivsuasidis. The

Italian report recommendsragulatory change to make provision for a minimum lump sum for non
pecuniary damage in cases afaimination: such a lump sum might have the advantage of being both
satisfactory and dissuasive. Some reports also recommend ausgdef alternatives to compensation
awards, such as: a court order for the discrimination to cease; revocation or abhnofinles
discriminatory act; reinstatement of an employee. Wider use of compensation remedies would include
a greater use of the power of courts and tribunals to award punitive or aggravated damages which
compensate the victim of a wrong for mental digre

The adoption of effective remedies is also seen as crucial to encouraging victims to seek justice.
According to the Maltese report, the effect of the cost and length of proceedings coupled with the low
amount of compensation generally awarded coidsugde victims from bringing their cases forward.

(v) Extend the powers and resources of NGOs, equality bodies and other mechanisms

Most of the national reports recommend a more active role for NGOs in the prevention of
discrimination and in bringingiscrimination cases to justice. In some countries, e.g. in Greece, the
written consent of victims is necessary in order for an NGO to represent them in court. Access to
justice could be facilitated through granting organisations dedicated to combatimgidition a full

right to bring cases in their own name and the necessary financial support and resources to do so.

Several experts noted problems in relation to the limited remit of the equality bodies, Ombudsman or
other entities. The equality bodiese often not competent to cover all grounds and all areas of
discrimination e.g. in Malta, the equality body only covers the grounds of gender andisraceasult,

it only provides assistance and advice to victims of discrimination on the said grounds.

The powers and functions of the equality bodies are also limited. For example, in Slovenia, the
Advocate of the Principle of Equality lacks investigative powers and powers to impose sanctions.
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Moreover, human and financial resources are often scaneerthibiting the role of equality bodies
further. E.g. the Irish report argues that greater funding is necessary for the Equality Tribunal to ensure
that cases are dealt with more quickly and for the Equality Authority to ensure that it can perform its
role of facilitating access to justice. The same recommendation was made for Estonia, Latvia and Italy.

The Greek and Polish reports recommend the establishment of independent bodies with broad
competences in antliscrimination with the ability to provideictims of discrimination with complex
aid, including bringing cases to the court, giving opinions and recommendations.

Many experts noted a gap between the national legal framework and practical implementation.
Sometimes, although the national leganfiework is in full concordance with the EU requirements,

the implementation of these requirements is insufficient. For example, according to the Greek report,
although the national law requires social dialogue in relation to discrimination, this hasbaerer
carried out in Greece. Some experts recommend a reinforced role of equality bodies as one way of
ensuring the effective implementation of legislation. The Portuguese report suggests that this could
start by not only giving them the necessary procddumampetences to play a more active role in the
judicial procedures, e.gus standito initiate a judicial process or an enforcement action, but also by
improving the coordination between these bodies, particularly in terms of information.

(vi) Train and inform

One of the most frequent recommendations relates to training and education. This includes, training
members of the legal profession on gender equality anelliaotimination legislation. The Greek
expert reported that judges are almost unavedirthe specific legislation and prefer to apply the
general provisions of the Constitution. The Latvian, Polish and Spanish experts also referred to the
need for indepth and targeted training of lawyers and judges. This could include, as recommended by
the Irish report, official guidance documents on how to apply the shifted burden of proof. Besides
training for lawyers and judges, the ltalian expert proposed the organisatiorsseimahation
campaigns and the Hungarian expert proposed awareness raisuities@ddressed both to the
general public and to the competent professionals.

The Slovakian report points out that there is a notable lack of awareness of what discrimination is,
which in turn has led to a lack of casev in the field of discriminadn. It therefore seems necessary

to educate the public in this regard. There is additionally a lack of legal awareness; the victims often
do not know who the competent authority is to combat the discrimination.

(vii)  Develop systems for the collection statistical data

Large discrepancies are noted with respect to the quantity and quality of statistical data collected in the
Member States and EFTA/EEA countries. This has led a number of experts, e.g. Spain, to recommend
the creation of instrumentsrfgathering data on access to justice in discrimination cases, including
information about the decisions, the types and amounts of compensation. The Romanian report
recommends a better access to dageincluding a publicly available database through Whitcis

possible to search for cases dealing with discrimination issues. The Swedish report also recommends
an improved collection and structuring of statistical data in order to enhance the scope to evaluate the
systems in place.
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7.2. Recommendations at EU lev el

0] Harmonise the models of judicial action for discrimination claims

At the national level, there ofteexists a hierarchy between the grounds of discrimination, and
inconsistency between diffuse adtscrimination provisions, spread across a number of legal
provisions. This lack of consistency in the treatment of different grounds otliactimination
inevitably leads to variation in access to justider example, in terms of disparities with regard to the
ease with which a claim can be brought, differences in costs of initiating and pursuing a claim, legal
standing, burden of proof and remedies.

Apa ti al solution may be achi evDirective, bnriroplementing he Co
the principle of equal treatment between persons irrespective of religion or belief, disability, age or
sexual orientation (COM (2008) 426) based on Article 19{1he Treaty on the Functioning of the

European Union, given that this Treaty provision obliges Member States to provide remedies
sufficient to ensure effective legal protection in the fields covered by Union law. It is important to
clarify that, whilst tlere may be differences in the substantive legal provisions relating to different
grounds of discrimination, Member States are nevertheless obliged to ensure equivalent procedural
rules and standards consistently applied across all grounds

(ii) Broadenthe remit of equality bodies

A fundamental principle is that access to justice should not be impaired by high legal costs. However,

it is likely that budgets for Stafeunded | egal assistance (06l egal ai c
or reduced irthe context of the current economic climate. There are however, alternative routes to
ensuring that individuals and groups who consider themselves to have been wronged, contrary to anti
discrimination law, are able to seek redregwincipally, by meansfoan increased role for equality

bodies. The national reports point to a wide variation in the ability of equality bodies to bring claims in

their own name, or in support of individual victims of discriminatiom terms of both their legal

standing to iitiate legal action, and the funding of such bodies.

The national reports highlight two central areas of concern, which need to be addressed with a view to
updating and recasting existing EU legislation:

(a) Limited effectiveness of equality bodies
First, it i's clear from the national reports, a
the implementation of Directive 2000/43/EC (for examplbe Racial Equality Directive: Taking
Stock 30 October 2006), that where equality bodies hawen loeeated (or where bodies have been
designated as fulfilling the requirements of the Directives) they are often weak and inadequate to
realise the full range of objectives outlined in the Directives. As evidenced by a report of the European
Network of Legal Experts in the Nediscrimination Field, the mandate and scope (grounds of
discrimination) of equality bodies varies greatly between Member Sfates.

(b) Absence of equality bodies to combat discrimination on grounds of religion or belief,

disability, age and sexual orientation
The lack of consistency in the treatment of different-drsitrimination grounds referred to above
inevitably leads to inconsistency in access to justice. This problem is greatly exacerbated by the failure
to impose on MembeBtates an obligation to establish or designate bodies for the promotion of equal
treatment in the areas covered by Directive 2000/78/EC (religion or belief, disability, age and sexual
orientation).This situation may, accordinglyeladdressed by the Consns i o n 6 s Dipecticep o s e d
on implementing the principle of equal treatment between persons irrespective of religion or belief,
disability, age or sexual orientation (COM (2008) 426).

" Rikki Holtmaat,Catalysts for Change? Equality bodies according to Directive 2000/43/EC: Existedependence and
effectivenesd_.uxembourg: Office for Official Publications of the European Communities, 2007
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The absence of a single model of judicial action common to all tyfjpdisaimination is an obstacle

to access to justice, and can in part be remedied by recasting EU legislation on discrimination with
which Member States are obliged to comply to require the creation or designation of equality bodies
whose remit encompassesl grounds of discrimination prohibited under EU law. It should,
nevertheless, be left to the discretion of Member States whether to designate multiple national
institutions fulfilling the various roles of the equality body or a single equality body.

(i) Prioritise training, education and appointment of legal professionals

Given the lack of awareness of adiscrimination law within the legal systems of some countries, the
Commission services should prioritise training of members of the legalspimrfe the judiciary and

law enforcement officials in antliscrimination lawi in relation to both the legislative framework and
the interpretation of the Directives in the cése of the Court of Justice and by national courts. It is
apparent from theational reports that, in some countries, judges are unaware of both substantive anti
discrimination law, and of procedural rules relating, for example, to the burden of proof.

The Commission services can perform an important role in coordinating informati, and
disseminating examples of, best practices. In this, the Commission should draw together examples of
best practice from those countries in which judicial office holders responsible for interpretation and
application of antdiscrimination law arevell informed not only of the substantive and procedural
rules of antidiscrimination law emanating from the EU, but also of their role as judges and lawyers in
having due regard to equality principles in their professional work and in their role agcaidjisd
According to stakeholders consulted at EU level, this is already happening informally as an increased
tendency is noted whereby judges in the different national jurisdictions make reference to judgments
of national courts of other countri®&We mnsider this last point to be of particular importance:
judicial office holders are not only responsible for applying thediastrimination law so as to ensure
access to justice, but are also subject todistrimination law, and are under a duty wieeigaged in

civil (or criminal) procedure to have due regard to the principles of equality as well as of fairness.

Such dissemination and judicial training is to a great extent already coordinated by the Commission
services: the Commission finances juditiaining for judges, legal practitioners and academics under
the Progress programnfiedrawing on the experience and expertise of EU level bodies, in particular,
the European Network of Legal Experts in the Nigcrimination Field and the European Jualici
Network, as well as the European Judicial Training Network (the principal platform and promoter for
the development, training and exchange of the EU judiciary).

(iv) Design systems to collect statistical data

Whilst requiring Member States &stablish equality bodies for the promotion of equal treatment, to
monitor workplace practices and discrimination more widely, Directive 2000/43/EC does not make it
an express requirement that States should collect data on the racial and ethnic congidsigion
populations. Directive 2006/54/EC similarly requires Member States to engage in analysis and
monitoring of equal treatment on grounds of sex, through the work of the equality bodies and also
through the social dialogue process. Directive 2008/Z8fefers merely to the social dialogue
process. None of the asttiscrimination Directives imposes an obligation on Member States to collect
data on access to justicdor instance, amtiscrimination claims submitted disaggregated by ground

of claim, identity of the claimant (by gender, ethnic origin, disability status, age, religion, sexual
orientation) outcome, and remedy obtained.

8 Mentioned by the Migration Policy Group, interviewed oBctober 2010
9 Resolution of the Council and of the Representatives of the Govetmofahe Member States meeting within the Council
on the training of judges, prosecutors and judicial staff in the European Union, OJ C 299, 22.11.2@08, p. 1
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There is an opportunity here, and arguably also a need, for the Commission serviegsitdhe

issue of duties immed on Member States to engage in the collection of statistical data. Carefully
designed systems of data collection indicate official recognition that discrimination does not consist
solely of individual isolated acts of prejudice, but may have a strli@adainstitutional character,

that the situation of groups needs to be compared. By giving Member States a choice as to whether
they institute a regime of data collection or allow statistics to be called in aid in proving
discrimination, the EU legislate/framework restricts the options available to complainants or victims

of discrimination when pursuing discrimination claims in courts and tribunals, and also limits the
ability of equality bodies to identify and seek to remedy structural or group disation or patterns

of discrimination and disadvantage. The absence of statistical data also makes claims of multiple
discrimination particularly difficult to pursue or to prove. With regard to the burden of proof, the
impact of indirect discrimination wilhot necessarily be visible or easy for complainants to establish
unless data exists which allows the differential impact of seemingly neutral provisions, criteria or
practices to be established.
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Annex IA- Specific structures to seek justice in discrimination cases

Table IA.17 Specific structures in the EU Member States

Mechanism

Functions and limitations

Austria

Federal Ombudsman on Equal Treatment |
Federal Equal Treatment Commission

Conciliation, mediation and settlement
Can bring an action for a declaratory judgment to court, but are not entitled to act or to represent a plaintiff
Role limited to assisting in procedures before going to court

Belgium

Centre for Equal Opportunities and Fight agai
Racism and Institute for Equality of Women a
Men

Can receive complaints by victims of discrimination
Endeavour to put an end to the discrimination through negotiation between the victim andijperpett if this fails,
can bring the case before a court

Equal Opportunities Flanders

Special unit withinthe Flemish Ministry of Education, Youth and Equality of Chances

Financing of contact points whose mission is to find negotiated soluti@as@s of discrimination

If mediation fails (at contact point level), the complaint is forwarded to one of the equality bodies that will eve
bring it to justice

No such mechanism has been set up at the level of the Walloon Region, the Goemaiunity, or the Region ¢
Brussels Capital

Bulgaria

National Ombudsman

Examines complaints on violation of rights and freedoms by actions or omissions of the State, municipal autho
public officers

Can make proposals and recommendatfonseinstatement of the violated rights before the respective authorities
Mediates between the administrative authorities and the persons concerned and makes proposals and recomr,
Can notify the Prosecution Office when data exists that a criroseguted omdictment, has been committed

Local ombudsmen

In cases of unequal treatment or discrimination on the part of local administration, the affectedmaysaier to the
local mediator

Commission on Protection against Discriminatiol

Examines discrimination related complaints

Issues administrative sanctions to entities and persons which do not provide the information needed in a disc
case

Monitors the application of antliscrimination law

Drafts reports and gives adviaad recommendations

Offers trainingon antidiscrimination issues

Decisions can be appealed before the Supreme Administrative Court

Cyprus

Commissioner for Administration (Ombudsman)

Receives and investigates complaints of discriminatory treatimendyviour, regulation, condition, criterion or pract
prohibited by law
Can advice the victim to take the matter to court if the perpetrator does not comply with the recommendations

Czech Republic

Independent mediators

Available in discrimination caséfagreed to by both parties

Labour Inspectorates

Investigation of misdemeanours and administrative offences
Punish discrimination in the area of employment and labour relations
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Czech Trade Inspectorate

Has authority in matters of access to goods and services to investigate and punish discrimination

The Public Defender of Rights (Ombudsman)

Provides advice, assistance and support to victims of discrimination
Does not have the power to provicenciliatory services such as mediation

Denmark

Mediation in courts

The mediator helps the parties in a civil case brought before the courts with identifying the core conflict, and
on a lasting solution to the dispute

The mediator cannahake any decision on the matter, and the mediation can be discontinued at any time w
solution if preferred by one of the parties. If that happens, the civil case will run its normal course before the cg
Dependentonthepat i es 6 v eipatont ary part.i

Board of Equal Treatment

Reviews individual complaints on discrimination

If a decision by the Board is not followed by a pathye Board has an obligation to bring the case before the cou
the other partybs request

Can awarccompensation to victims

In the area of employment it deals with complaints related to discrimination based on all grounds

Outside employment, it deals with complaints related to discrimination basederethnic origin and gender

Danish Institute foHuman Rights

Can initiate investigations related to discrimination on the grounds of race or ethnicity
Can intervene in cases before the courts

Parliamentary Ombudsman

Handles complaints on decisions made by the administrative authorities
Can investigate cases on own initiative

Estonia

Labour dispute committees

Disputes in private employment relations

Chancellor of Justice

Accepts applications from individualkclaiming theinfringement of any fundamental right or freedom, including
right to nordiscrimination as provided for in the Constitution, concerning any public authority in regard to its ac
Mediates disputes between private persegsrdingdiscrimination on several grounds

Agreements reached during mediation proceedings are legally binding on parties and their fulfilment can be
through the same executing mechanisms as those for court decisions

Gender Equality and Equal Treatment
Commissioner

Supervises the implementation of adigcrimination legislation

Competence limited to the field of employment, social rights and access to services only as regards the ¢
gender, racial or ethnic origin and colpather grounds can be looked afyin regard to employment sector

Not involved in dispute resolution but accepts applications from individuals within the scope of discriminati
provides opinions and recommendations on particular issues

Finland

Ombudsman for Equality

Providesadvice and counselling in cases concerning the Equality Act
Can assist a victim in cases concerning compensation or damages before the general courts
Can place a matter related to gender equality before the Equality Board

Equality Board

Can prohibitthe continuation or repetition of the discriminatory practice and impose a fine
Provides statements on interpretation and application oflismnimination legislation if requested by the courts i
particular case
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Ombudsman for Minorities

Offers guidance, advice amédcommendations

Takes measures for reconciliation between the parties

Requests clarification from the party suspected of discrimination and imposes a penalty if this is not provided
Take the case to the Discrimination Tribunal

In exceptional cases, assist the victim before the courts

Discrimination Tribunal

Can confirm a conciliation settlement between the parties or prohibit the continuation or repetition of the condu
May impose a conditional fine and order payment
Provides statements on interpretation and application efiremimination legislation if requested to do so

France

Equal Opportunities and Anbiscrimination
Commission (HALDE)

Offers guidance and advice, recommendations

Takes measures foeconciliation between the parties

A mediation session can be arranged in otdeeach an agreement, or whdiscrimination has been ascertained,
national prosecutor myebe called upon for a decision

May secure compensation, suggest payment of damagthe party discriminated against and trigger proceedir
damages are refusésettiement with compensation)

Speak before the judge ifdtvictim decides to go to court

Publicly disdose a discriminatory practice

Germany

Certified conciliation autbrity

Section 15a EGZPO entitles states to adopt state legistdilaing parties seeking redress due to discrimination in
context of civil law relationships (as provided for by part three of the AGG) to attempt to reach a settlement in
a certified conciliation authority, and before taking proceedings toitilecourt of first instance

If a settlement is reached before the conciliation authority, this agreement authorises the parties to enforce th
in accordance with the national foreclosureqeedings (8 794(1) No.1 ZPO)

Federal Agency

Informs peoplethat turn to the Agency for hefbout the legal situation (no legal advice)
It is also mandated to work towards an-ofitourt settlement
It may request the parties involved to make submissions, insofar as the victim agrees to this

Anti-discrimination agencies of states and cities
(established iBrandenburg, Berlin and Hamburg,
and the cities Frankfurt (MainMunich and
Cologne)

Varying areas of responsibilities
Informs about the legal situation (no legal advice) and supportsndiisation victims
Documentation of discrimination cases

Federal Government Commissioner for Matters
relating to Disabled People

Established on the basis of the law on promoting tfuality ofthe disabled

Informs about the legal situation, givpsactical advice, indicates possibilities for integration of disabkaple in
society and employment

Is not authorised to give legal advice, to intervene in pending procedures or to issue directives to authorities

Commissioners of the states andnicipalities for
matters of disabled people

Established in the laws on promoting the equality of the disabled of the states

Varying areas of responsibilities

Support victims in case of discriminations by public bodies of the Lander and the municipalities

Inform about the legal situation (no legal advice)

Collection points for complaints from disabled people

If an authority infringes the rights of disabled people, the commissioners are authorised to submit complaints §
to the responsible authority
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Not authorised to issue directives

Federal Government Commissioner for Migration,
Refugees and Integration and commissioners for
integration of the states and the municipalities

Varying areas of responsibilities

Mainly deal with resident rights

Inform about the legal situation (no legal advice) and practically support people discriminated against on the gi
race, ethnic origin or faith

Collection points for complaints from people with a migration background

Greece Labour Inspectorate e Examinesomplaints based on gender in employment in private sector
e Forwards its findings to the Ombudsman, while the latter in any case is entitled to investigate the matter persq
draw up the final findings report on the complaint
e If a violation of the pinciple of equal treatment is found, the Ombudsman proceeds to mediation
Ombudsman, Consumer Ombudsman, Equal e Examination of complaints related to violation of the principle of equal treatment on various grounds in the
Treatment Committee employment in the public sector
e Its competence covers also complaints related to the service status of civil servants when these conceri
discriminatory treatment
e Examines complaints for violation of gender equality, e.g. in relation to accesgptoyeent, to vocational trainin
and promotion, and terms and conditions of work in the public and private sector
Hungary Ombudsman for Civil Rights and Minority Rights e Receive and investigate complaints
Ombudsman ¢ Request information and reports fromlaarities for the purpose of an investigation
e Request written explanation or position from authorities
¢ Can turn to the Constitutional Court or seek action by the prosecutor
e May initiate legislative changes
e Can initiate disciplinary procedures against pubffcers
e Ifthere is a suspicion of criminal conduct, should start criminal proceedings
Equal Treatment Authority ¢ Investigate discrimination cases upon individual requesk afficio
¢ Monitor and evaluate the Equal Opportunity Plans of employers \goprest
e File lawsuits representing victims of discrimination
e Issue opinions about relevant legislative documents and governmental policy plans
e Provide information and counselling to victims of discrimination
e Reporting to the government
e  Offer mediationservices within the public administration procedure system
e  Order the termination of the discriminatory conduct
e Order to avoid the continuation of the unlawful conduct
e Publish its decision regarding the establishment of violation of the principle of espiahént
e Canissue afine
National Office for Education e Warns the concerned educational institution
e Initiates procedures before different authorities
e Canissue afine
e Initiates petty offence procedures and judicial procedures
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Health Insurancénspectorate

Order the termination of the discriminatory conduct
Order the avoidance of the continuation of the unlawful conduct
Fine the violators of the principle of equal treatment

Regional National Public Health and Medical
Officer Service

Can issu& fine against violators of the principle of equal treatment

National Consumer Protection Authority

Order the termination of the discriminatory conduct

Order the avoidance of the continuation of the unlawful conduct
Ban the sales of goods or services

Issue a fine against the violator

Independent Law Enforcement Complaint Board

Offers free of charge procedures for victims of discrimination if the police or other law enforcarttesritawas
involved in the violation of the principle of equal treatinen
Issues recommendations

National Labour Inspectorate

Warn the employer to stop the unlawful conduct
Order the employer to avoid the continuation of the unlawful conduct
Can implement an offence procedure or recommend or issue sanctions

Ireland

Equality Mediation Officers

Mediate cases referred by the Equality Tribunal and the Labour Court (they have a discretion to refer and ¢
refer those cases that they think could be resolved by mediation)

If parties object to mediation, the disputdl e determined in the normal way

At the end of the mediation, the Equality Mediation Officer either prepares terms of settlement or states that
cannot be resolved by mediation

Either party can set aside the mediation decigiibinin 28 days; fi neither party does so, it becomes binding

Italy

Equality Advisors (provincial and regional)

Receive complaints by victims of discrimination

Strive to end the discrimination through recourse to conciliation between the victim and the perpetrator
If conciliation fails, they can bring the case before a court

If conciliationleads to an agreement, the agreement can be enforced

Equality Advisors (regional and national)

If they discover any collective discrimination, they can ask the perpetrator to adoptta @armovethe discriminatory
conduct within a certain time limit

If they consider the plan able to remove the discrimination, they can strive to end the digmmtirough recours
to conciliation

If conciliation fails, they can bring the case before a court

If conciliationleads to an agreement, the agreement can be enforced

Tradeunions and associations provided by the law

Can represent the victim in the conciliation
If conciliation fails, they can bring the case before a court
If conciliationleads to an agreement, the agreement can be enforced

Latvia

State Labour Inspectorate

Monitors compliance with employmeletgislation
Receives and investigates complaints concerning employment relations
Can issue warning and impose fines in discrimination cases and garinsguctions to the employer

Ombudsman

Broad human rights and good governance mandate
Receives conlpints, petitions and proposals
Can engage in mediation
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Can bring a case to court and represent an individual in civil cases concerning discrimination and in publig
cases in the administrative court
Cannot issue sanctions

Lithuania EqualOpportunities Ombudsman e Can apply informal mediation procedures
e Can impose administrative fines
Luxembourg The mediator of the Grand Duchy of Luxembourg e Cannot intervene in ongoing judicial procedures or undermine a judicial decisionhalsitieen taken
(Ombudsman) e In case of the nonespect of a judicial decision, it can require the body to which the decision applies to comp
this decision within a fixed deadline
The National Office for Conciliation (NOC) ¢ The NOC is a Committee formed o€&presentative of employers' and tradenion organizationsas well as
representatives of employers agmployees ofhe undertakingsvolved
e It assesses industrial disputes in the private sector and votes on a decision
e If the conciliation process is anccessful, the parties can refer the dispute to an arbitration panel (the decisiol
panel is not binding, but if the parties agree to the decision, this is regarded as a binding collective agreement)
Malta Commissioner for Administrativiavestigations e Investigates actions taken by or on behalf of the public administration
(the Ombudsman) e  Conducts investigations on own initiative or on the written complaint of any interested person
e Cannot investigate complaints on the subjeatter of wich proceedings are pending in a court or other tribunal
e Issues recommendations
e If within a reasonable time, no remedial action is taken, the Ombudsman may send a copy of the relevant rej
Prime Minister and thereafter to the House of Represeasat
National Commission for the Promotion of e Receives complaints from alleged victims of gender, race or ethnic origin discrimination
Equality e Carries out general and independent investigations to determine compliance with-thi&canination provisions
e Independently investigates complaints of a particular or individual character
¢ Mediates with the aim of finding a solution acceptable tb Iparties
e Provides independent assistance to persons suffering from discrimination in enforcing their rights
e Reports offences to the Commissioner of Police for action
e Can refer a matter to the competentlabaiurt or Industrial Tribunal
NationalCommission Persons with Disability e Receives and investigates complaints lodged by aggrieved person, or parent, legal curator or family member ¢
with a mental disability
e Provides complainant with assistance to formulate the complaint orally amevdating if necessary
Netherlands Equal Treatment Commission e Conciliation, mediation andpinion after filing complaint
e The CGB's opinion is important, but not legally enfordedbften followed in practice)
e  After opinion was sought, party can stéke case to courtnicourt, a judge would need a reasoned decision to ju
deviationk from t he Commi ssionés opinion
National Ombudsman e Complaints regarding dismination by government bodies
e The findings 6the Ombudsman are not binding
Poland Human Rights Defender (Ombudsperson) e  General competence to bring enforcement actions in the public interest
e Assists in protection of freedoms or rights infringed by organs of a public authority
e Can provide legal advice pointing to possible legal meaaseimedy but cannot act on behalf of the plaintiff
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Competent to demand that proceedings be instituted in civil cases and to participate in ongoing proceedings, |
that administrative proceedings be instituted, to lodge complaints to administrativis ¢to participate in suc
proceedings, and to apply for a penalty etc.

Portugal Commission for Equality in Labour and ¢ Receives complaints and communicates its opinions confirming or suggesting the existence of discriminato
Employment practiceto the competent service of the Ministry of Labour for inspection
Commission for Citizenship and Gender Equality e Follows the implementation of the law
e Proposes measures and develops actions against all forms of gender violence and support to its victims
e Ensures technical supervision of shelters and support structures dedicated to victims of violence, as well as th
coordination with the othgyublic administration sectors involved in this support
e Develops legal consultation and psychosocial support services, especially in the cases of discrimination al
based violence
¢ Receives complaints related to cases of discrimination or gender bakmce and refers them, if it is the case, to
competent authorities @ntities involved by issuing opinions @commendations
e Has legal standing and participatory status in the main and provisional administrative and judicial procedure
as regulatory entities, to defend the rights and interests within its mandate
Authority for the Labour Conditions e Promotes, controls and supervises compliance with laws, regulations or conventions, related to all the laboul
and workingconditions
e Ensures the administrative offences labour procedure and organizes their individual registration
Commission for Equality and Against Racial e Collects information in relation to the practice of discriminatory acts
Discrimination e Issues opinion®n sanctions applied by the High Commissioner for Immigration and Intercultural Dialogue
framework of administrative offences procedures initiated following the practice of discriminatory acts
e Makes public all cases of law violation
¢ Recommends thadoption of legislative measures adequate to prevent discrimination
High Commissioner for Immigration and e Combats discrimination based on race, colour, nationality, ethnic origin or religion, through positive act
Intercultural Dialogue (ACIDI) awaeness, education and training, as well as through the processing of the administrative offences sanctions
law
e Responsible for imposing fines
National Institute for Rehabilitation, I.P. e Guarantees law enforcement
e Receives and refers complainb the competent administrative entities
e Issues obligatory opinions on discriminatory conduct based on disabifibcass to employment, progressl training
of workers, the decision of the employer or employment agencies to include physical, sensory or mental rec
job offers, cessation of contracts or refusal to hire, as well as in the inquiries or disciplinary processes initiatg
Public Administration
Ombudsman e Defence and promotion of rights, freedoms, safeguards and lawful interests of citizens
e Hears complaints against acts of the authorities
e Makes recommendations of a general or specific nature
e Can propose amendments to the |
Romania National Council for Combating Discrimination e Mediates in discrimination disputes
e Investigates and sanctions discriminatory acts
e Grants specialised assistance to victims of discrimination
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Receives complaints from natural or legal persons orexotdficio
Shifts burden of proof in its procedures
Can order cessation of discriminatory conduct or restoratistatfs quo ante

P e o pAdeobate (Ombudsman)

Receives complaints against théofpei administration bodies
Follows up on legal settlement of complaints
Issues opinions at the request of the Constitutional Court

National Agency for Equality of Opportunities
between Women and Men

Receives complaints regarding robservance of therinciple of equal opportunities and regarding acts
discrimination based on gender
Competence limited to sending such complaints to the competent institutions for proper review and solution.

Slovakia Public Defender of Rights (Ombudsman) Competent tanonitor respect of human rights and fundamental freedoms
Receives complaints reghing actions or omissions pfiblic administration bodies
Can submit proposals for amendments to laws that violate fundamental rights and freedoms
Slovak National Centreor Human Rights Representation of parties in proceedings concerning violation of the principle of equal treatment
Provision of assistance
Independent mediation centres Available in discrimination cases if agreed to by both parties
The agreement reached a result of the mediation may be enforced only if concluded in the form of a notarial ¢
if approved by cort or an arbitration authorityf hot, it is binding, but only for the participating parties and it is
possible to enforce its execution
Slovenia Human Rights Ombudsman Receives complaints from alleged victims of discrimination
Not competent to intervene in pending court cases but may issue an opinion on whether or not a violation of |
occurred
Advocate for the Principle dquality Examines complaints of alleged discrimination on all grounds in the public and private sphere and
recommendations
If the recommendations are not respected, the Advocate may refer the case to the competent inspectorate
Provides advice and gport to victims of discrimination
Spain Work and Social Security Inspection Offices Act ex officioor at the request of the party
Resolutions are notified to the employee and can be executed immediately
Can impose fines
Ombudsman Receives complaint®garding discriminatory actions relating to the public administration
Investigations result in mediation, or, if mediation fails, a recommendation to the relevant administrative author
Exist at national and autonomous levels
Sweden Ombudsman odustice and Chancellor of Justice Receive complaints regarding misconduct by official agencies
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Equality Ombudsman

Registers and investigates complaints based on the prohibition of discrimination and harassment

Investigates complaints fro@mployees on parental leave who feel they have been treated unfairly for having
such leave

Can represent victims in court free of charge

Exercises supervision by monitoring how employers, higher education institutions and schools live up todtoap
of the Discrimination Act requiring active measures against discrimination

Can order a natural or legal person to fulfil his or her obligations in the DiscriminatiosuBjgtct to a financia
penalty; his order may be appealed to the Board ag@isstrimination.

Board against Discrimination

Examines applications for financial penalties

United Kingdom

Advisory, Conciliation and Arbitration Service
(ACAS)

The most well known alternative dispute resolution provider

Involved inconciliation in collective disputes: providing facilities for settling existing or anticipated trade dispu
conciliation

Also involved in conciliation in individual cases: when an individual submits a claim to an employment tribur,
tribunalsend a copy of the c¢claim and of the employerds
most types of claim to attempt to promote a settlement between the parties without the need for a tribunal h
significant proportion of casewe settled by ACAS conciliation or withdrawn. Settlements reached under the at
of a conciliation officer may not then proceed to a tribunal hearing.

In Northern Ireland, the role and functions of ACAS are performed by the Labour Relations Agency

Mediation does not lead to legally binding agreements or settlements; conciliation can lead to legally
agreements or settlements

6Compromi se agreement ¢

Provided the applicant has received 0i ndadpserntbeeparte
can agree on the terms and conditions reached when a contract of employment is to be terminated or a disp!
resolved

Equality and Human Rights Commission

Provides a conciliation service as an alternative route to aotion
If the complaint is resolved during the conciliation, it can result in a binding settter it is not resolved, thi
complainanstill has the option of taking theaim to court.
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Table IA.27 Specific structures in th&FTA/EEA countries

Mechanism

Functions and limitations

Iceland

Parliamentary Ombudsman

Monitors the administrative functions of public and local authorities

Safeguards the rights of citizevis-a-vis administrative authorities

Ensures that the principle of equality is observed and that administration is conducted in conformity with the
good administrative practice

Investigates administrative cases based on complaints or on own initiative

Can examine whether laws arecionflict with the Constitution or are flawed in other respects

Gender Equality Complaints Committee

Addresses complaints alleging violations of the Gender Equality Act

Liechtenstein

Mandatory, free of cost mediation body for
discrimination cases

Appointed judge advises the parties and settles the dispute

If mediation proves unsuccessful, the discrimination claim must be filed with the civil court within three months
Legal assistance is provided by the Equal Opportunities Office, but does nat exferancial aid or representation
courts

Norway

Equality and AntiDiscrimination
Ombudsperson (Ombud) and Equality and
Discrimination Tribunal

Ombud receives and investigates complaints from alleged victims of discrimination

Can also take up case his/her own initiative, or on the basis of an application from other persons

A party not satisfied with the Ombudés statement
If one of the parties does not comply with the recommendations, the dispute may be tef¢ne Equality Tribuna
by one of the parties or by the Ombud

Neither the Ombud nor the Tribunal has the right to award damages or financial compensation

Parliamentary Ombudsman

Receives complaints from citizens concerning any maladministratiojustice on the part of a public agency
Issues recommendations

May initiate a thorough investigation of administrative proceedings, decisions or other matters

Does not handle cases falling within the realm of the Equality and Discrimination Ombudsperson
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Annex IB- Legal Standing

Table IB.17 Legal Standing in the EU Member States

Individuals Equality bodies Associations Others
Austria Legal capacity Right to bring action Cannot initiate a case Right to bring action No, except for the Austrian Laboy Federal Ombudsman: |
Representation and intervention Association for class action representing several victims| case  of  discriminatory
- Declaratory action are part of an association advertising, he
- Findings can be used in Court if not confidential | Representation and intervention Ombudsman can appeal
- Provide evidence to establish a presumption| - Reserved to @ NGQ The complaints associatigl judgment.
discrimination (Klagsverband)s entitled to intervene in the proceedings
- Other associations can represent victims wh
representation by a lawyer is not cangory and the claim ig
below 5000 EUR. They need to prove a specific le
interest.
- The Austrian Labour Association for Rehabilitation can j
proceedings andan take class action to Court.
Belgium - Interest: effective, legitimate) Right to bring action Right to bring action:
personal, direct, concrete alf -the Institute for Equitly between women and me| -interest groups (trade unions and associations of employ
actual (IEFH) (gender) and the Centre for equality | association possessing legal personality for at least 3
- Quality: claim must have { chances and fight against racism (CECLR) (race)| and ensuring respect of human rights and combg
juridical basis bring the case before theoQ r t |, wi t h| discrimination according to their statutes + has tdatéothe
-Specific to collective rights irf consent substantial objectives of the association (principle of I
antidiscrimination matters| - Acti on en cessati ono | speciality)
individual part of thecollective | Representation and interventionassist the victim - other associations satisfying the requirement of interest
action qualifies him/herself fo| initiating proceedings, or initiate a case intheiro| - i nt er est groups and ot h
a complaint name provided that they fulfil the requirement|cessati ono
interest Representation and interventiorassist the tim initiating
proceedings, or initiate a case in their own name prov
that they fulil the requirement of interest.
Bulgaria - Legal interest Right to bring action: Right to bring action:
- The Commission on Protection agaif Before the Commission on Pegtion against
Discrimination can initiate its owproceedings an( Discrimination: can initiate a case upon a proposal fr
can initiate case before the Court NGOs or trade unions
Representation and intervention Before the Civil Court:
- The Commission on Protection agait - for trade unions and neprofit entities carrying ou
Discrimination can act as a concerned part in | activities beneficial to the public upon request from
proceedings before the Court victim
- for tradeunions and NGOs where the rights of many ped
have been violated
Representation and intervention
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Individuals Equality bodies Associations Others
- trade unions and neprofit entities as interested party in
pending legal action
Cyprus Against an  administrativ§g No legal standing or intervention Right to bring action:
decision: - Organisations or other legal entities having the protectio
- legal interest: the person mu human rights or promotion of gender equality in th
be directly affected by th statutes wi th the victimbs cor
decision -Wor kersd organisations wi
Before the Court: Representation andntervention: organisations with the
- legal capacity victimbébs consent
- legitimate interest
Czech Rep. | - Legal capacity No legalstanding or intervention Right to bring action:
- Associations defending victims of discrimination a
having protection against discrimination as part of th
activities
Representation and intervention
- Trade wions can represent their members
In practice 34 NGOs active in the field provid
representation of the victims.
Denmark -Direct interest Right to bring action: the Board of Equal Treatmel| Representation and intervention Legal interest for third part
can file a complaint, also on ha&f of complainants| An association, trade union or other institution nzy as| interveners
and if it findsthat discrimination has taken place| agent for the victim or intervene as a third party w
not complied with. independent standing
Representation and interventiorthe Danish Institute
for Human Rights (race and ethnic origin) ¢
intervene
Estonia Before the Court: Only the | Right to bring action No legal standing. Right to bring action:
direct victim can turn to th{ Representation and intervention - Before the Gender Equality and Equal Treatm
Court The Gender Equality and Equal Treatm¢ Commissioner
Commissioner can provide consultation g Legitimate interest in monitoring compliance with the eq
Before the Gender Equality ar| assistance to the victim treatment requirements
Equal Treatmen - Before the CourtNo, unless a direct victims itself
Commssioner:Rightful interest Representation and intervention
for persons who are not dire Associations, trade unions and other institutions can suj
victims the victim through help with representation
Finland Before the  Discriminatior] Right to bring action Right to bring action:
Tribunal: by the victim or| - Before the Discrimination Tribunal:by the | - Before the Equality Boardby the central organizations
parties to a conciliatioff Ombudsman for Minorities empl oyers6 associations or
settlement - Before the Equality Boardoy the Ombudman for| - Before the Labour Courty trade unions
Equality.
Before general courts|
Proceedings based @ither the
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Individuals

Equality bodies

Associations

Others

Equality Act or the Non
Discrimination Act may bg
initiated only by the person
subject to discriminatian

France

Before the HALDE (The Frenc|
Equal Opportunities and Anti
Discrimination ~ Commission)
Any person who believes he
she has been a victim
discrimination

Before the Court:

- Legal capacity

- Legal interest: direct, persong
legitimate, effective, actual

Right to bring an action

- The HALDE can initiate its own proceedings a
can make a referral to the Public prosecutor to init
criminal proceedings.

Representation and intervention

- The HALDE can make observations to the court

Right to bring action:

Before the HALDE and in criminal proceedingginy
association lawfully registered for at least 5 years,
statutes to combat racism or to assist the victims
discrimination grounded on their national, ethnic, racial
religious origin, or to combat discrimination based on gen
or sexual morals may exercise the rights granted to the
party (for criminal proceedings) and the purpose of whic
to fight discrimination or help victim& bring an actior{for
the HALDE). However, where the offence has be
committed against a person as an individual, the associa
action will only be admissible p o n t h econpeatr s

Germany

Legitimate interest, i.e the
plaintiff must provide to the
court the facts that lead hingh
to think that his/her rights migh
have been infringed.

No legal standing to bring cases to the court o
assist in litigation.

Right to bring action:Under the Law promoting the Equali
of Disabled, acknowledged associations that promote
interests of disabled people can initiate legal actions beg
the administrative and social courts, with the consent of
victim. These associations are also entitled to lodg
collective action, if the statutory tasks of the association|
concerned anche case is of general interest.
Representation and intervention

- Under the General Act on Equal Treatmerant:
discrimination organisations and associations can act as
advisor to and act on behalf of disadvantaged persons in
hearings Exceqt for the courts of first instance, the additio
representation by a lawyerobligatory.

- Under the Law promoting the Equality of Disable
acknowledged associations that promote the interest
disabled people can represent their members beforso i
courts and before thadministrative court®f first instance
and the higher administrative courts

- Trade unions and associations of employers are entitlé
representheir members as proxies before the labour col
social courts, administrative courts (restricted entitleme
and before the fiscal court.

Greece

Direct legal interest (concerr
an already instituted legd

relationship)

Right to bring action Cannot iniiate a case or be
party

Representation and intervention

Representation and intervention
- Associations with a legal intereBt ensuring compliancs

with the principle of equal treatment, with the consent of
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Individuals

Equality bodies

Associations

Others

relevant authoriti
procedure, pub

It reports its findings to
(administration for admin.
prosecutor for crim. procedure)

victim

-Ci vil /| Labour cases: reco
associations, chambers or other associations possessing
personality can exercise the right ofithmembers emanatin
from the protection of a collective agreement as long ag
member on behalf of whom the right is exercised does
object.

Hungary Direct and personal interest Right to bring action: Right to bring action:
The Equal Treatment Authoyitan bring case® the | NGOS and other interest protection organisations can in
court, which affect defined persons or groups| proceedings in cases of public interest claims when
personsn all cases of discriminatigrandcan initiate| unlawful conduct might affect an indefinable group
proceedings in cases of public interest claims w| personsin the fields of persohdaw and employment law
the unlawful conduct might affect an indefinalj Representation and intervention
group of personsin the fields of persa law and| Organisations can provide legal assistance by indivi
employment law lawyers contracted by the organisation
Ireland - Personal direct interes| Right to bring action: Representation and intervention In practice, individuals cal
personal prejudice The Equality Authority can: Associations camepresentindividuals in bringing cases i be represented by noi
- Limited actio popularis in | - bring three types of cases to the Equality Tribui tribunals but noin courts legally qualified person
Constitutional Lawi only a| cases of sysmic discrimination, cases where | Associatios can assistindividuals at court by providing before tribunals, but ng
person actually or potentiall| person has not made a claim and it is reasonab| funding before the courts.
aggrieved by an action has t| expect that the person will not do so, and cg
right to seek redress in respgl concerning advertising, vehicle equipment, staf
of it. equipment and kerb ramps.
- seek an injunction from the Circuit Cdouor the
High Court if it can establish that a person |
engaged in prohibited conduct and is likely to do
again.
- become amicus curiae in court proceedings rel
to equality.
Italy General rulesReal and curren| Right to bring action: Right to bring action:
(not only likely) interest; thg Labour Tribunal and Regional Administratiy - For racial and ethnic originnstitutions and associatior
applicant must be the holder { Tribunal included on a list approveldy the Ministry of Employment
the right involved in the judicia| - Equality advisorgan bring a collective action and Social affairs and the Ministry of Equal Opportumiyn
proceedings; - Equality advisorscan bring a case to court in thg sue, pursuant to delegation by the victim, on his/her be
Criminal proceedingsin some| geographical area of competence by delegation o] They can also take legal action in cases of colleq
cases, the victim of th{ person concerned; discrimination if there are no directly iderngible victims.
discrimination has to lodgea | Criminal proceedingscan intervendo obtain non | - For equal treatment in employmentrade unions
complaint at the Pblic | pecuniarydamagesin the case of crimes affectin associations, organisations representing the right infri
Prosecutor. several employees and from which it emerges thaj have legal standing for and on behalf of the victim. They
discriminatory conduct might be considered | also take legal action in cases of collective discriminatio
collective. there are no directly identifiable victims.
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Individuals Equality bodies Associations Others
Representation anéhtervention
- UNAR can provide assistance in administrative
judicial proceedings;

- Equality Advisers can also intervene in proceedin
Latvia - Legal capacity Right to bring action: Right to bring action:

- Personal and direct interest | - The Ombudsman can apply to a court in civil cal - Associations and foundations have legal standing
concerning discriminatignand in the administrativ{ protection of human rightand of the rights of the individua
courts for cases giublic interestHas not been don| is in their staites, with the consent of the individu
in practice. concerned.

- Can submit a complaint to Constitutional Court || - Trade Unions can bring a case to court
Representation and intervention
- Trade unions can represent their members before
institutions if the case relates to the employment relationg
redress dr health damages, housing or other social
economic rights or individual or collective disputes. They
represent their members without special authorisation in
settlement of individual disputes and bring an action to ¢
in the interests of #ir members
- Associations and foundations have legal standing
protection of human rightnd of the rights of the individual
is in their statutes
Lithuania - Direct and legal interest Right to bring action: Representation and intervention
Cannot initiate a case - In employment issues, the trade unions can represent
Representation anihtervention members in proceedingd they prove a legitimate intere
The Equal Opportunities Ombudsman may particig and upon consent of the victim
in proceedings as a State institution providing exj| - Associations having in their statutes the competenc
opinion in the case represent and defend victims of discrimination can repre
the victim with the victin
Representation by NGOS in dicourts has not taken plag
in practice.
Luxem- - Legal interest Right to bring action: Right to bring action:
bourg The Centre for Equal Treatment does not have If - For employment, nationalsecognised noiprofit
standing associations whose activity is to combat discrimination
Representation and intervention years legal personality + accreditation from the Ministry
The Centre does not have the power to engag| Justice(without having to prove interest)
investigations or other nendicial enforcement o| Representation and intervention
compliance mechanisms. It may only provil - For employment, associations, professional association
assistance to persons who feel that they are victinj trade unions can assist victims in court.
discrimination and inform them on individual righ{ - Legal representation and intervention by trade unions v
legislation, caséaw and means to uphold their right| the settlement of a dispute brought by an individual, wi
the dispute would serve the collective interest of its meml
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Individuals

Equality bodies

Associations

Others

with the persond6s consent
moral inteest in the matter.

- Three NGOshave recognised legal standing to repres
victims of discrimination under the Law of 2006: ASTI as

Info-handicapadh Chi ens glesiasbles do

Malta - Legal interest: direct, juridical Right to bring action: Right to bring action: A third party having a legal
real and actual intesé - The National Commission for the Promotion | - Associations, organisations and other legal entities havi| interest can join the partie
Equality can initiate a case before the civil court| legitimate interestin employment dispuge involving | to the suit.
industrial tribunal, discrimination on any ground, and in disputes on the grq Possibility of joint action
- The National Commission Persons with Disabil| of gender in the area of access to goods and service] when the actions ar
can refer a matter to the civil court after attemptimg engage in judicial oadministrative proceedings on behalf| connected in the respect |
reach an amicable settlement between the parties| in support of the complainant, and with their approval. their subject matter or if ;
Representation and intervention - Representative bodies (e.g. traggons) can bring an actio| decision in one action migh
The National Commission for the Promotion | to protect its members if this affects its ability to funct| affect the decision i
Equality can provide to victims assistance in pursy effectively as a union. another action.
their complaints.
Nether- - Legal interest Right to bring action: Representation and intervention: Trade unions ang
lands Cannot initiate a case organisations fighting discrimination can assist the victin
Representation and intervention Court.
The opinion ofthe EqualTreatment Commission i
taken into account in the proceedings before the ¢
Poland - Legal capacity No legal standing for the Ombuygkrson Right to bring action: National Labour
Before the ordinary courtOnly Non-profit organisatios whose statutes include th Inspectorates can initiat
victims of discrimination protection of equality and action against discrimination | proceedings  against
bring an action on behalf of the victim or join the proced| discriminating employer.
at any stage with the consent of the victim.
Representation and intervention:
If they do not haverecognised legal standing the NGOS ¢
still present their views to the Court.
Portugal - Interest Right to bring action: Right to bring action:
- Quality Cannot initiate a case Only individual rights give right to legal standing.
Representation and intervention Representation and intervention:
The equality bodies can only communicate th - Trade Unions can assist the victim in legal proceedings
findings to the authorities if mediation has failed. | - For race and disability, associations that under their sta|
aim to defend nowliscrimination on these grounds c
intervene to represent or support the interested part
his/her approval.
- For gender issues, the relevant NGOs can defend colle
rights and interests.
Romania Before the Court: Right to bring action: Right to bring action:
- Legal capacity Cannot initiate a case - For all types of discrimination, NGOs having as their sc
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Individuals

Equality bodies

Associations

Others

- Personal and direct interest

Representation and intervention
Can support the victim in Court.

the protection of human rights or having a legitimate inte
in fighting discrimination, if the discrimination ocain their
field of activity and damages a community or a group
persons, or if an individual requests their assistance.

- For equality opportunities and treatment between men
women: agencies, trade unions, NGOs specialised in hy
rights and other legal persons ey a legitimate interest i
the observance of the principle of equal opportunity betw
men and women upon request of the victim.

Slovakia Personal and direct interest Right to bring action: Right to bring action:
Cannot initiate a case - If the violation of the principle of equal treatment infring
Representation and intervention the rights or legally protected interests or freedoms of a Ig
The Slovak Equality Body can defend a victim number or an undetermined number of persons or in cas
by this violation the public interest could be seriou
threatenedthe proceedings can lairectly initiated also by
the Slovak Equality Body or by a legal person wh
activities are aimed at or consigf the protection agains
discrimination
Representation and intervention:
- Trade unions can represent their members.
- Entities whose activities are the protection of public inte
rights can participate in the proceedings as interveners.
Slovenia Legal interest Right to bring action: Representation and intervention:
The Advocate of the Principle of Equality does 1 - NGOs and trade unions can engage individuals to reprg
have power to initiate a case the victims in courts and administrative proceedings.
Representation and intervention - NGOSwhose legalriterest is recognised by the coaan
The Advocate can intjfintervene in the courtos ¢
discussions.
Spain General ruleslegal interest Right to bring action: Right to bring action:
Equality bodies cannot initiate a case, except ini - Before the civil court: NGOs, associations, trade uni
Administrative dispute right | of discrimination on the ground of sex, when { with a legal interest. For NGOs, sufficient that their functi
and legitimate legal interest violation of fundamental rights is a consequence of include combating discrimination or any other moti
advertisement that promotes stereotypical image| justifying a claim falling under their objectives or the
wo men or resul ts in statutes.
institute can exercise a cessation action again| - In adninistrative disputes, association with a right o
discriminatory advertisement. legitimate legal interest, trade unions and legally constit
Representation and intervention associations whose primary aim is the defence of ¢
Provide reports and information or opinions | treatment of men and women, with authorisation of
requested by the judge. victim.
- Before the labour aot: legitimate interest for association
on behalf of their members for trade unions.
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Individuals

Equality bodies

Associations

Others

- Discrimination on the ground of race: possibility to act
the victimdbs name with theg
- Discrimination on the ground of gender, trade unions
legally constituted associations whose primary aim is
defence of equal treatment of men and women,
authorisation of the victim.

Sweden General rules: Right to bring action: Right to bring action:
- Legal capacity The Equality Ombudsman has a subsidiary right] Non-profit organisations whose statutes include
- Victims of discriminationi |act i on: i f the empl -prgfie| safeguarding of interests of its members regg an action
can at any time bring an actiq organisations do not take action. In all cases, the consent of the individual is required.
to court in discriminatn cases, Representation and intervention:
but it is rarely done since it i Empl oyeesd organisations ¢
better to let organisations, brir|
the action and consequently p
for all costs.
Criminal  proceedings the
aggrieved person if the
Prosecutor decided not
institute a  prosecution T
generally the aggrieved pers
does not have a right to institu
a  prosecution  concernin
unlawful discrimination,
because it is considered as
crime against the public.
UK - Completion of relevan| Right to bring action: Represerdtion and intervention:
formalities specified in the lay - The Equality and Human Rights Commissii NGOs, trade wunion and empl
in question (e.g. using the | (ECHR, England, Wales, Scotlandhd theEquality | the victim with their consent.
prescribed formstatingall the | Commission for Northern Ireland (ECNIxan
relevant required information | institute legal proceedings which are relevant to
Before the County Couyrtno | of their functions, subject to any limitations impos
formal requirement, but th{ by law.
court has general powers of cg - The ECHR and the ECNhave the sole power t
management including strikin| bring a case to court against discriminat
out statements of case if the| advertisement, instructions to discriminatand
are no reasonable grounds { pressure to discriminate
bringing or defending a claim o Representation and intervention
which is an abuse of the procel - The ECHR and the ECNbive assistance and wi
of the court. determine the type of service it can provide, includ
assistance of victimgheycan support and interver
in legal proceedings.
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Table IB271 Legal Standing in theEFTA/EEA countries

Individuals Equality bodies Associations
Iceland Before the CourtPersonaldirect interest,| Right to bring action: Right to bring action:
iefil egal ly protect ¢ The Centre for Gender Equality caask the Gendern - Before the Court Personal, direct interesteifil egal | y
Before the Gender Equality Committg Equality Complaints Committee examine a case. interesto for associations
anyone considering that they are victim. - Before the Gender Equality Committemy entity considering that the
are a victim in their own name or on behalf of their members
Representation and intervention
- Associations can represent their members if the interests at stake
part of the associations mandates
Liechten- - Legal capacity and No legal standing or intervention Right to bring action:
stein - Legal interest Two main associations are entitled to bring a class action on beh
Incl. victims in civil litigation procedures their members before ¢hcourts in the field of employment (INFRA
- In caseof discrimination on the groun information and contact point for women) and disability (Liechtens
of gender, the victim must first invoke Association for Disabled Persons)
dispute settlement procedure Representation and intervention
Any organisation representing the interests of disabled persons (ds
by the government) incorporated for more than 5 years can din
represent the victim before the courts and authorities.
Norway Before the ordinary court Right to bring action: Right to bring action:
- Legal capacity The Equality and Discrimination Ombud and Equa| Organisations and associations have a right of action in their own na
- legal interesti g enui ne n e ( and Discrimination Tribunal have a right of action in th| relation to matters that fall within their purpose and normal scope (
interest own name in relation to matters that fall withiheir | the condition that they have a legal interest
purpose and normal scope under the condition that | Trade Unions and NGOs working on discrimination are entitled to fi
Before the Equality andiscrimination | have a legal interest. This right has not been exercis{ class action claim. This right has not been exercised in practice.
Ombud/ Tribunal alleged victim of| practice. Representation and intervention:
discrimination. Representation and intervention Associations have the right to represent and act as an agent on be
The Ombud/Tribunal have a right to act as- { individual memberdefore administrative authorities and courts, with
counsel/friend of the court in ordinary courbpeedings| claimant power of attorney
when called upon to do so.
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Annex | C- Time and length

Table IC.11 Time and length in the EU Member States

Time limits to initiate the procedure

Length of the procedure

Austria - In discrimination cases (on all grounds) in employment matters leading to the ref| - No legally prescribed time limits for judges to settle or decide civil law.suits
employ or to promote someone: six months from the day the person's requel - Onaverageatrial lasts from the beginning of an action until a settlement or a judgr
explicitly refused; (in second istance or at the Supreme Court): 1 tears.

- In discrimination cases based on sexual harassment: oné&gmathe day on whicH - The procedures initiated by Equal Treatment Commissions take one year or more
the event took place;

- In discriminatory termination or notice of termination of an employment contrac| Procedure includinga prior attempt to settle the dispute before the National E
all grounds): 14 days after the termination/notice; Treatment Body can last for 1 to 4 years.

- Pecuniary and nepecuniary damages upon discriminatory terminat@nd]l grounds)

of an employment gtract: six months from the t@ination;

- In other areas of discrimination (on all grounds): within three years from the date

the discriminatory act took place.

- Collective labour agreements can provide for esteorter time limits.

- The general rule for the prescription periad €ivil claims is three year#As regards

the compensation of damages, the ordinary rule would provide for a period of threg

from the discovery of the damage that occurred.

If a victim chooses to involve the Equal Treatment Cassion or the federa

ombudsmanthe time limits provided by law will be suspended for the time of

investigation. Upon receipt of the investigation results, there is a minimum peri

three maths tobring a claim to courtbut only 14 days in the case of a contestatiof

discriminatory termination of an employment contract or a discriminatory notid

termination.

Belgium - Administrative procedures: 60 days after the administrative act was issued - The judge should have one month to decide (civil airdical).

- Civil matters: if contractual liability, 10 y; extt@ontractual liability, 20 y after damag - In administrative: 6 monthsnot compulsory and hardly ever respected.
or 5 years after the victim discover g -Average in practice: 1% years to 2 years

- Employment: 1 year

- Criminal: 5 years

Bulgaria - 3 years from occurrence of violation before the Commission on Protection al - Commission on Protection against Discrimination: no later than 14 days after
Discrimination and the Civil cowst hearings
- Under law on domestic violence: 1 moritbm the d& on which the act of domesti| - Civil proceedings on discrimination: approxydar, and within one month from the Ig
violence occurred hearing.

- Employment: 1 month for dispute on limited financial liability of an employee;| - Administrative court: first hearing within 2 months and decision within 1 month {
appeal of administrative s apealtof dsciplindry the last hearing.

sanctions, dismissal notices, changes or termination of employment relationship, | - Criminal: the first hearing within 2 months following the preparation of the accus
other labour disputes or three nonths in complex cases.

- Claims for compensation: 5 years - Domestic violence: the hearing has to take place within 30 days from the filing |
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Time limits to initiate the procedure

Length of the procedure

- Discrimination resulting from an administrative act: 14 days from when the clai
was informed of the act.
- Criminal: depends on the sentence provided for each crime (racial discrimination:

claim- possibility of emergency procedure within 24 hours.

- Unlawful dismissal and for compensation: first hearing within three weeks.

- Unfair dismissal under the labour code: examined within three month from filin
claim at #'instance and one month form the appeal'aintance.

Cyprus - Action before the employment tribunal: 1 year All proceedings can take 2 to 3 years.
- Torts: 3 y to bring a claim before the distrocurt
- Administrative decisions challenged before Supreme Court: 35 days.
- Appeal against judgment on the merits: 6 weeks from judgment.
- Appeal against interlocutory judgment or decision: 14 days.
Czech No specific time limits for discrimination cases. No time limits set in the law.
Republic - In civil matters: 3 y from the date the damage was committed. - Usually two to three years in most common discrimination cases (always one app|
- In cases of material damages: barred after 2 y from when the victim finds oy - Some cases have lasted up to 6 or 7 years.
his/her rights have been violated and by whenobjective period) Article 174a of the Law on Courts and Judges enables the party to the proceec
- Administrative: 2 months from the delivery of the administrative decision proposethe stipulation of the term within which the case must be decided. This ing
- Criminal: least serious crimes: 3 y from commission, increasing up to 20 y accord was incorporated into the Law on Courts and Judges with the intention of guarar
seriousness of the crime. For the most heinous crimes, no limitation. the right to timely proceedings. The amendment, which entered into force on 1 July
allows the court that is in delay to remedy the situation within 30 days or else other
must submit the case to the superior
the proceedings. This procedural mechanism against delays was inspirestiign law,
and has been considered as an effective remedy by the European Court for
Rights. Whether or not this mechanism will be considered as effective in practice |
Czech judiciaryemains to be seen.
Denmark - No time limits for initiding administrative or judicial proceedings on discrimination.| No time limits set in the law.
- Civil procedure in discrimination and the labour market: within 5 years from Statistics:
discrimination. - Discrimination cases before district court: 5 to 21 months (most 12 months).
- Civil procedure related to criminal cases: within 1 year of the decision on crifl - High court: 1 to 34 months (most 18 months).
actionunless the claim for damages is instituted as part of the criminal procedure. || - Supreme Court: 11 to 33 months (most 18 months by instance).
case the limitation period is suspended.
Estonia Equal treatment and gender equality claims for compensation must be field with| No time limits set in the law.
from awareness or should have become aware of the damage.
Other claims: According to publicly available statistics, criminal cases usually take around 500
- Before administrative court: 30 days. administrativecases around 160 days and civil cases around 270 days, first and
- Appeal and cassation: 30 days for delivery of the judgment. instances combined.
Finland Actions pertaining to compensation or contract terms: within two years of the vio| No time limits set in the law.
of the rules concerning discrimination or victimisation or if th&ingement has bee| - Discrimination tribunals: 1 to 6 months.
continuous within two years of its cessation. - Administrative court: may takeegrs.
- Employee recruitment: within 1 year from when the job seeker discriminated ay
received the recruitment decision.
- Equality Act: Action for compensation within two years of the afin
- Employee recruitment: within one year.
- Criminal code: charges on the grounds of discrimination or work discrimination w
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Time limits to initiate the procedure

Length of the procedure

two years.
France N/A No time limits for a tribunal or the judge to determine a case.
Germany Claims based on the General Act on Equal Treatment must be: - Average length of procedures before the labour courts of first instance in 2(
- asserted towards the other party within 2 months from when the discriminated | months.
learned of thaliscrimination - Averagelength of procedurebkefore thecivil courts of first instance in 20081) with
- brought to the civil courts within 3 years from when the discriminated person leari| regard to the local courts 4r8onths and (2) with regard to the regional courts
the discrimination. months
- Claims in the context of labour law based on the General Act on Equal Trea| - Average length of proceduresfbre theadministrative courtsf first instancen 2009:
within 3 months after the claim was asserteslatals the other partyears 11.3 monthg there are discrepancies between the states (Bundeslénder).
- Claims based on the General Act on Equal Treatment and other public laws d - Average length of procedes kefore the social courts of first instanie 2009: 14
with antidiscrimination must be brought before administrative, fiscal and social ¢ months.
within 1 month from when the discriminated person learnédhe discriminatory|
administrative act
Greece In civil matters,5 years from the time the injured party became aware of the damag No official statistics.
of the authoros identity, an d20yeardfiom the - Claim for damages in the first instance4 3ears from filing the suit.
dateof the commission of the unlawful act. - A court decision on appeal2Lyears.
In administrative procedure8( days after the administrative act was legally delivere| - Decision for provisional remedy: 2 months.
the interested person, or amy other case, after the cogmise of the content of the a
by the interested person.
Hungary Personal law right to compensation expires after 5 years frorddteeof the allegeq - Equal treatment Authority: 75 days to make a decision and 45 ddaesdébmplaint is €
conduct. minor or if the Ombudsman initiated the procedure.
- Employment: 3 years from the date of alleged unlawful conduct. - Independent Law Enforcement Complaint Body: has to issue a statement within S
- Unlawful termination or modification of an employees contract: 30 days of all| from the receipt of the complaint.
unlawful conduct. - According to tables indicating the length of procedures detag in 2009 most case
- Independent Law Enforcement Complaint Body: within 8 d#fythe alleged unlawfu| lasted no more than three months.
conduct or from when it became known to the complainant or to the police. - Approx. 88% of civil lawsuits in local courts took no more then one year, and
- Governmental Commissioner for Educational Rights: within 1 year from the condy 1.3% took more than three years.
Statistics for app cases at coumngvel courtsshow that approximately 96% (
employment related cases were completed within one year. No cases took mo
three years. In the case of lawsuits that started at céewdl/courts, almost 70% laste
less than one year, and 6.1% took more than §eaes. As for civil cases at appelle
courts, 98% of cases took less than one year, and only 0.1 % took more than three
Statistics about employment related cases at local courts show that approximately
the cases took not more than one yaad only 1.4% took more than three years.
appeal courts, approximately 97% of employment related cases were completed
one year, and onl®.2% took more than three years The Equal Tr e
procedures are limited in time, which i$a&ourable feature for the plaintiff.
Ireland The time limits to access the procedure are specific to equality cases (although | - Before the Equality Tribunal: average 3 years and-employment cases, 1 yeg
the same as some types of employment case). without appeal.
- Claim for discrimination or victimisatianwithin six months of the dat®f the | - District Court: usually within 1 year
occurrence or the most recent occurrence of the act to which the case relates. - No time limit for a tribunal or the judge to determine a case.
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Time limits to initiate the procedure

Length of the procedure

- Equality Tribunal, the Labour Court or the Circuit Court may extend the period |
months if satisfiedinderexceptional circumstances
- No time limit for equal pg claims.

Italy - Administrative matters: 60 day©m notification or publication of discriminatory act.| - No time limit for a tribunal or the judge to determine a case.
- Civil: depends on the type of liability: contractual: 5 years from when the right cq - Accelerated proceedings in discrimination cases.
asserted, extraontractual: 10 years from when the right can be asserted - Emergency procedures for urgent cases.
-Empl oyees6 r i gteo days frbno whendii is oomsumiaated to f
employee.
- Right to salary: depends on the type of payment (weekly, monthly, annual).
- Criminal: the time limit is equivalent to the maximum of the duration of
imprisonment.
- Serious crimes subject tdiae: 6 y
- Minor crimes subject to a fine: 4y
Latvia - Administrative matters: 1 month if indiead in writing in administrative act or 1 year| - No time limit for a tribunbor the judge to determine a case.
the time limited is not indicated r the plaintiff appeals against an actual act | -Rei nst at ement of an employee to worl
institution. court hearing no later than 15 days after receiving explanation by the defendant.
- Civil (except for employment): for contractual and damage claims: 10 years. - Civil proceedings: average 3 to 6 months.
- Discrimination related endpyment cases: 3 months from the date of receipt of ref - SupremeCourt Senate: average 3 months.
of the employer to establish employment relationship with the job applicant or
he/she learned or should have learned of the violation of the prohibition of | In the 23 discrimination court cases examined by LCHR, the length of proceedi
treatment. civil cases before first instance courts have, on average, ranged between two
- Dismissalgincl. discriminatory): 1 month from the receipt of the notice of terminati| months, except for two cases coming from one couitié capital Riga where the leng
- Criminal proceedings: 2 years for petty offences, 5 years less serious crimes, 1| of proceedings appears excessivé3 and 15 months respectiyearsLength of civil
serous crimes and 15 years for especially serious crimes. proceedings before appeal courts ranged from two to eight months, and only in ol
it was 13 months. Proceedings before the Supr€mert Senate, on average, lasi
between three to four and a half months. In sum, proceedings in civil cases, with
exceptions, are considered to be concluded within a reasonable period of time.
Lithuania No special time limit for discrimination. - Labour disputes in general courts must be examined within 30 days from when tf
- Civil claim: 10 years passed the first stage of examination.
- Exceptions: 1 month to 5 years - In general, discrimination cases last for 6 monti& years.
- Employment relations under the Labour Code: 3 years
- Employment Dispute Commission: within three months from s/he found out or ou{ Examples:
have found out about the violation of her/his rights. - Roma employment discrimination case: 1 year
- Criminal cases: 45 years depending on the seriousness of the crime. - Sexual harassment case: 2 years
- Challenge of the Equal Opportunity Ombudsman decision to investigate a com
1Y% years
Luxembourg | - Criminal complaint: within 3 years - No time limits for a tribunal or the judge to determine a case.
- No time limit for civil cases. - Can range from 3 weeks to 42 months
- Employment cases: unfair dismissal: 3 months unless a written statement
employer requested an explanation within one month of the termination, in which ¢
year
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Time limits to initiate the procedure

Length of the procedure

- Special summons procedure for dismissals involving disogtiin or victimisation: 15
days.

Malta - Industrial Tribunal: 4 months. - On average, at least 3 to 6 years without appeal.

- Claim for damages: 2 years - Crimind proceedings: up to 7 years.
- Criminal: incitement to racial hatred: 2 years - Industrial tribunal: procedures are much faster and should be concluded within ¢
- Other discrimination cases before the civil court: 2 years shorter time frame.
- Ombudsman: 6 months from when the complainant first had knowledge of the |
complained of.
- Administrative review: 6 months.
The - Employment: 6 months - Civil: no unreasonable delay in the proceedings
Netherlands | - Civil (general unlawful act)
- Criminal law specified per crime
- CGB: notime limits specified
Poland Employment, incl. discrimination: 3 years from the date on which the claim arose. | No time limits set in the law.
Breaches of the principle of equal treatment: 3 years from the date on which the
becane aware of the breach but not more than 5 years from the occurrence of the |
Portugal - Administrative procedure: 5y from commission of the administrative offence. No time limits set in the law.
- Criminal in case of discrimination: 10 y fromromission of the crime.
- Claim for compensation or damages: 3 y from when the injured person ob
knowledge of the right or 20 years from the harmful event.

Romania - Specific to discrimination: 3 y from occurrenceth& discriminatory act or from th| No time limits set in the law. Usually, procedure before d¢burt will last more than on
date when the claimant could acknowledge such act. year.
- Gender: 1y from the occurrence.

- Crimes related to discrimination: 5 y from when the crime was committed.

Slovakia - Civil procedure: 3y No time limits set in the law, but according to the case law of the Constitutional C
- In cases of material damages: barred after 2 y from when the victim finds oy month of inactivity of the court is considereddedays in court proceedingsd violation
his/her rights have been violated and by whom (subjective period) of the fair trial rights
- Administrative: 2 months from ghdelivery of the administrative decision Statistics:

- Employment: within 2 months from the end of employment. - in 2008, criminal cases for the district courts: 5.69 months and regional court:
- Criminal: 3 to 30 y, depending on the seriousness of the crime (depending on th{ months.

of imprisonment incurred). - Civil procedure: 14.07 months; labour: 36.96 months; claims for damages:
- Constitutional court: 2 months frotte last decision of the authority violating ti months.

plaintiffds rights.

Slovenia - Complaints to the Adwmate of the Principle of Equality: 1 y from alleg{ No time limits set in the law.
discrimination. On average 1 to 3 years
- Human Rights Ombudsman: No time limit.

- To report a small offence to an inspectorate: 2 y from alleged discrimination.
- Crimes: depends on the crime and the punishment foreseen.
- Claim for compensation in employment or tort law: 3 y from when the victim lea
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Time limits to initiate the procedure

Length of the procedure

about the damage, but not later than 5 y from when the damage occurred.

- Employment: within 5 y for the damage occurred as a result of the violation.

- Administrative Court: ithin 30 days following the service of the violating decision
the claimant.

Spain Criminal discrimination (sexual harassment, sexual abuse and sexual aggression):| No time limits set in the law.
from the date of the crime - Typically in a labour and social security court: 4 to 6 months.
- Appeal before Superior court: 8 months to one year.
- Civil proceedings average length: 1 to 3 years
- Criminal proceedings: 1 % to 2 years
Sweden - Empgoyment, for notice of termination or summary dismissal: 2 weeks. No time limits set in the law.
- Claims for compensation: 4 months. - Average time in general courts: 27 months.
- Other areas of employment: from 7 months to 31 months after the incident has o{ - Averagetime in Labour court: 13 months.
for labour organisations, one month more for employee.
- Other aeas of discrimination: 2 y from performance of the act or from the last dal
obligation on which the obligation should have been fulfilled.
- Criminal: 2 years
United - County and sheriff court: 6 months from when the alleged unlawful act occurred - In Northern Ireland, proceedings in employment discrimination casg@years
Kingdom Court has discretion to allow claim after the time limit has lapsed - County court: a claim for less than 5,000 GBP would last for upnoréths.
- Employment / industrial / fair employment tribunavithin 3 months of the allege( - Larger or more complex claims take longer.
conduct. The Tribunal can grant permission after the time has lapsed.
Milieu Ltd Comparative study on access to justice in gender equality andiantimination law

Final Report,February 2011




Table IC271 Time and length in the EFTA/EEA countries

Time limits to initiate the procedure

Length of the procedure

Iceland

- General Penal Code; 6 months from the dateipdicant became aware from the act
2 years (special procedure).

- Gender Equality Complaint Committee: 6 months from when the alleged viol
became known or from when the situation regarded as an infringement ended ¢
when the person concernbdcame aware of the alleged violation. Sometimes, cast
be examined after the deadline has passed (but in no case beyond 1 y).

- Administrative procedure: 6 months from the issuance of the administrative act.

- Civil claims: 4 years.

- Judge has to dieer the ruling within 4 weeks.

- Proceedings in the district court in criminal: average 2 months.

- Civil cases: average 9 months.

- Gender Equality Complaint Committee: has to decide within 3 months, bu
time limit is not always respected.

Liechtenstein

- Any claim under the Act on Equal Treatment of Disabled Persons has to be brol
court within one year from when the victim became aware of the discrimination, |
any event within three years from whthe discrimination took place.

- All other claims rgarding an employment contraavithin five years from the
termination of the contract or dismissal, including those for paymenalefies not
received due to disimination based ogender.

- Abusive termination of a contract based argpnal traits of the employee (i.e. ra
religion, ethnic origin, age) must be¢
in writing within the notice period provided by the contract. If no solution is reache
employee has another 180 ddg bring the claim to court, otherwise it will be forfeitec
- Public employment sectot o t he competent authori
from the date when the discrimination took place.

General claims for damages have a statute of limitafi@0 gears.

- The law does not provide general time limit for court proceeditngsonly non
discrimination lawsuit, which was reported so far, lasted four years.

Norway - Discrimination cases: 3 years from the time knowledge of the facts. - No time limits set in the law, but the aim of the Resolution of Disputes A
- No time limit to use the Ombudsperson: in practice, cases where discriminatiorf 2008 is that all cases shall be decided within 6 mo@bgent figure is average ¢
ceased to exist are dismissed. 5,4 months for court of first instance and 7,2 months for court of second instar

- Longer for the Ombudsperson and the Tribunal, as some cases take up to a
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Annex ID- Legal costs

Table 1D17 Legal costsin the EU Member States

Judicial Court Fees

Legal representation & estimated average cost of a case

Loser Pays Principle

Austria N/A Legal representation Not compulsory in first instance court if the claim| If the claimant loses the case, legal aid v
< 5,000 EUR. Compulsory in secorndstance and before the Suprer not cover the fees of the defendant and
Court. will have to pay the court fees and leg
Average costslLegal fees are high and constitute an obstacle. costs.
Belgium From 150 to 250 EUR. Legal representation Not compulsory except for Supreme Court. Yes.
Average costsclose to 3300 EUR
Bulgaria - No fees before the equality bod Legal representation Not compulsory. When the person who received legal
administrative proceedingsabour court for | Average costs The amounts of I awy er s { wins the case, the National Legal dA
employees, criminal proceedings for thq cannot be lowethan 75EUR for inestimable claims such as discriminati¢ Bureau pays legal costs. When the per
victim. and could go up to as much as 100 EUR for claims with a value from| who received legal aid loses the ca
- Exemption in civil proceedings for | 2500 EUR + 6% for the surplus value above 500 EUR. completely or partially, he/she is obliged
claimants who are workers, employees pay the legal costs for the amount/part |
cooperative memberdor any actionsin (Article 78, para.7 of CPC). However, if th
employment relationships; claimant in cas person exempted from court fees wing
for alimony; on any actions brought by case, these should be paid by the oppo
prosecutor; in any actions for damag party (Article 78). If such a person loses t
sustained as result of a tort or delictfor case he/she will not be held liable for &
which a sentence has been passed. fees.
- Exemptionfrom court fees upon requdsy
persons in need
Cyprus Variable; according to the value of the clain Legal representation Not compulsory Legal costs and court fedSxceptions The

judicial stamp duty 17 EUR (for amount

litigation < 500 EUR), 31 EUR (from 5041
2,000 EUR), 48 EUR (2,0010,000 EUR),
94 EUR (10,00350,000 EUR), and 154 EU}
(50,00%100,000 EUR).

Average costs As regards procedure costs, according to Cypriot lawy
they agree their feewith the client, while the cap for actions broug
before the Supreme Court is 3,0
specified by Procedural Regulation 2008. They depend on the amo
l'itigation: the minimum | awog @ours
are approx. 500 EUR (for amount in litigation not exceeding 500 E
approx. 1,000 EUR (from 562,000 EUR), approx. 1,500 EUR (2,60
10,000 EUR), approx. 2,000 EUR (10,680,000 EUR), approx. 2,50
EUR (50,001100,000 EUR). In practice, lawys negotiate feeg
Contingency fees arrangements are not permitted in Cyprus.

Court may decide to what extent costs V|
be awarded to the winning party.

Czech Republic

Court fees apply for each proceeding,
waivers available if the applicant does 1|
have sufficient resources and if the case h

chance of success. Generdligm 24 EUR if

Legal representation Not compulsory.
Average costs The estimates for legal representation costs vary, bu
majority of experts assuniedepending on the number of court instarice

that it could be somewhere between 1;30000EUR.

Always applies. In theory, small possibili
for the judge to depart from this principle
cases of special regard

If the discrimination

victim seek
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Judicial Court Fees

Legal representation & estimated average cost of a case

Loser Pays Principle

compensation sought is < 600 EUR. If the
is no monetary compensation involved, {
fee is 40 EUR. Administrative judiary fees
are 80 EUR.

compensation of 8,000 EUR, and loses,
amount to be paid to the winning party w
be at least 990 EUR (also for proceeding
concluded in first instance).

Denmark Court fees from 6&EUR. If the value of the| N/A Generally, principle appliesout the Court
case exceeds 6,800 EUR, the fee is increz can waive in certain circumstances.
by 34 EUR plus 1,2 % of the amourn
exceeding 6,800 EUR. The maximum c
for initiating legal preeedings is 10,20
EUR.
In order to set down the case for trial,
further fee of 68 EUR is required as well
34 EUR if the case value exceeds 6,800 E|
and 1,2 % of any value above this lim
Maximum fee is 10,200 EUR
Estonia Depends on cost of the matter in civil ca§ Legal representation Compulsory only when the person is unable| Yes.
and on the subject matter in administrat] represent him/herself because of the complexity of the case or becaus
proceedings. Reimbursable if judgmen| representation is obligatory (e.g. the person has restricted legal capaci
issued in favour of applicant. Criminal proceedingscompulsory.
Relief of court fees, partially or fully, o] Average costsL a wy e r s Osetliydas CGeonter al | vy a
payment of costs in monthlinstalments if| service is 1,00Q,500 EEK (6496 EUR) while under state legal aid, t
(1) insolvency and in civil proceedings, ti minimum rate is set to 250 EEK (16 EUR) for an hour.
financial situation (2) likely successft
outcome, and (3) EU residence. Not gran
in certain specific situations listéal the law.
Finland National discrimination thunal: no fees. Legal representation Lawyers not compulsory, but often needed. Yes- with some exceptions. For example
Average costsCosts constitute an obstacle. the legal issue was not unclear that
Courts: 49230 EUR depending on the matt losing party had justifiable reasons
and on the instance. proceed.
France Stamp duty. Legal representation Not compulsory in first instance. Yes, but court can waive this requirement
Average costaN/A
Germany Costs dependn value of dispute. Legal representation Not compulsoryn first instance. Yes- except before thiEabourcourts of first
Average costs L a wy edeperid orf valeesof dispute aodn be high| instance whereeach party bears their ow
before general court¥hey are lower Here the labour courts. | awyerds costs.
Greece Labour disputes: Legal representation Not compulsory for administrative proceedin{ Yes.
average 8650 EUR. onemember courts and justice of the peace in labour disputes.
Mini mum | evel of attorneybs fee
All disputes: stamp duty. and the type of procedure. In practice, the fees are fixed withrapragnt
with the client.
Average costsThe | awyersd fees depend
the degree of jurisdiction. The fees for the following cases usually are:
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Judicial Court Fees

Legal representation & estimated average cost of a case

Loser Pays Principle

- approx. 350 EUR for filing of a petition for injunction proceedin
submissiorof legal brief and hearing of the case before the Sikigimber
Court of First Instance;

- approx. 200 EUR for filing of a civil claim before the Sindiember
Court of First Instance, submission of pleadings and hearing of the|
regarding an amount up 12,000 EUR,;

- approx. 350 EUR for amounts from 12,684,020 EUR;

- approx. 400 EUR for amounts from 44,628,040;

- approx. 1,100 EUR for amounts from 293,4380,410 EUR;

- approx. 1,700 EUR for filing of a petition for the cassation of a c
decision, submission of pleadings and hearing before the Areios Pago

Hungary Depends on value of the object of the laws Legal representation Not compulsory. Yes - but if the plaintiff loses the caséet
or the amount in dispute. 6% of the value | Average costsLawyer® f e e son the Ipngth af the procedure. Th( legal aid is paid by the State.
not less than 30 EUR and not more th usually depend on procedure length. According to informal sou
3,500 EUR. Employees whose income| lawy er s 6 f e e 8040 EUR gee hodir fobless expensive attorne
below a certain amount (1,500 EUR) can ff to 80120 EUR f or more O&éprestigi ousd
an employment suit free from courtfees. |Ilimi t , | awyer sd fees may be highe
agree on a lump sum for the case in advance. This sum depends on
conditions including the value of the object, complexity of the case
guantity of documents and the aipiated length of the case. A ca
involving a clear case of discrimination in an employment context w
cost approximately 26800 EUR.
Expertso fees vary. Addi tional
witnesses. The actual fees are defined each kygdhe act of the annug
National Budget:
- cases dealt with outside courts26 EUR.
- concerning court cases (civil procedures): from502EUR per hour;
concerning appeal cases: max 50% of allocated fees.
Ireland Stamp duty: inDistrict Court 20 EUR, in| Legal representation Not compulsory. Judge decides on a casgcasebasis.
Circuit Court65 EUR. Average costsEstimated costs of a case: 1,500 EUR.
No costs irEquality Tribunal
Italy For civil procedures 301,110 EUR,| Legal representation Compulsory in judicial procedures. In civy Yes- except for the identification of seriol
depending on the value of the case. | procedures there are some exceptions,:i¥.in case of discrimination; 2 and exceptional reasons by the judge nsh
administrative proceduresiepending on thq in civil proceedingbefore a Justice of the Peace. For cases < 516 § he/she may divide the costs between
area concerned, between 28000 EUR. represetation is not compulsory. parties.
Civil proceedings in théabour Tribunalare | Average costs The total cost of a lawyer results from the sum of the ¢
exempt of the legal acts or services listed on a grid. The grid indicates mini
Criminal procedures feespaid in advancg and maximum costs of such legal acts and services. The minimum
by the State range isnot mandatory: the lawyer can derogate fromthe costs can b
less than the minimum.
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Judicial Court Fees

Legal representation & estimated average cost of a case

Loser Pays Principle

Each range of costs indicated on the grid differs according to the
involved in the proceeding and according to the economic value o
interest or rightn question in the proceeding (value of the proceeding).
these reasons, it is not possible to provide precise figures about the ca

For instance, dr Civil Tribunal proceedings the coss between
5,200.00325,900 EUR
- studying of the casdérom 216835 EUR
- meeting of the lawyer with the client, from +4Q0 EUR
- inspection of the relevant places, from&E EUR
- discussion with the lawyer in the hearings: from-428 EUR,

- recourse to bring the case to the tribunal: fror886 EUR.

The cost of the technical advice depends on the expertise of the a
and the duration of the consultation. Therefore, it is not possible to
numbered estimates of these costs.

The costs of a lawyer in an auliscrimination action rang
approximately from a minimum of 2,000 EUR to a maximum of 3,
EUR. This is an average calculated on the ground of the costs in som
law selected for this report.

Latvia In discrimination related civil cases (exce Legal representation Not cmpulsory. Victims can be represented | Yes.
for discrimination related employment casq anyone.
fixed feedepending on the amount claimed| Average costs Fixed State fees are apprdX.EUR/hour for consultation
In administrative proceedings against a St approx. 28 EUR/hour for representation in cpfges ranging between -1}
or other government institutions: state fee| 42 EUR for drawing up different procedural documentSeesagreed
30 EUR +14 EUR for appeal. No fee f( directly with the client are usually much higher.
cassation or ancillary complaints.
employment matters, the claimant
exempted from state fees.
Lithuania Court fees: 29 EURN employment, no cour| Legal representation Not compulsory, except for some proceedings (| If the case is partially won, the judg
fees. cassation proceedings). distributes legal costs proportionally.
Average costs 1 hour of private | awy
100 EUR. On average from 2870 EUR.
Luxembourg No fees for administrative proceedings, lj Legal representation Compulsory before the courts. Yes.
the courts may requer losing party to pay Average costdN/A
costs relating to proceedings.
Civil proceedings: legal costs paid at the €
of the court case.
Malta Industrial tribunat no judicial fees. Legal representation Not compulsory. Yes-but at t beeetioour t
Court of FirstInstance 116.47 EUR.Court | Average costs Each note filing court ranges from 46.892.94 EUR.
of appeal 174.70 EUR. Other declarations: 23.2832.94 EUR.
Fees for each definitive judgment in a cause for a remedy undeg
In addition, other fees are due depending Constitutional provisions on fundamental rights the costs are from-4
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Final Report,February 2011



Judicial Court Fees

Legal representation & estimated average cost of a case

Loser Pays Principle

the value of the claim: from 1.786.15 EUR
per 100 EUR or part thereof.

698.91 EUR.

In actins related to human rights, payment of wages or claims for u
dismissals from employment, fees are rebated by 50%.

The lawyer and the client can agree on a fee different to this.

A case would at the very least be 1,000 EUR.

The Netherlands | No court fees for criminal proceedings Legal representation Lawyer compulsory, except before the dlitrict | Yes-at t he Court ds d
Court fees in the sudbistrict court: from 39 | court.
298 EUR. Average costsN/A
Poland Labour Court free of chargeCivil Court | Legal representation Not compulsory. Yes.
depends on the claim for damages and on| Average costs Civil labour and social insurance cases: min. for a valu
instance. In cases concerning infringeme the case 125 EUR, costs of 15 EUR. For 375 EUR itis > 45 EUR
of personal interest, 150 EUR. Possibility
exemption (partial or total)
Portugal Court fees set on the basis of a scheq Legal representation Yesi atthe@urt 6s di scre
which takes as a reference the monef Average costs Lawyer ds f e e s to mn setonondd
value of the case. compensation adequate to the services performed.
The fee scale approved by Ordinance gives indicative values of the
Procedural costs, amounts applicable to all relevant acts preformed by lawyers ranging
Labour admin, Offences and crimin| 26 EUR for legal advice to 3,276 EUR for acldgatory action in civil
proceedings: from 105050 EUR. proceedings with the highest values of the claims. (Usually higher
depend on the case.)
Claims for compensation or damages: dep
on value and complexity of the cause, frg
1059,450 EUR.
Romania Applications on the ground of discriminatiq Legal representation Not compulsory, except in some cases (€ Yes, in civil cases (lato sensu), if the part
are exempt from court fees. criminal). request so.
Average costs Legal fees from a few 100 to a few 10
EUR depending on complexity of the case.
Slovakia Recourse in case related to viwa of the| Legal representation Not compulsory. Yes.
principle of equal treatment without a clai| Average costs2,000 Euro if the claimant loses the case. Except for the reasorset up by law (8142
for nonpecuniary damages: 66 EUR. In caseof no pecuniary amount, in case of consumer contracts and in { and following of the Civil Procedure Coie
With a claim for norpecuniary damages: 6 of social insurance the amount of basic tariff is 62,70 EUR for | Act 99/1963); in some casdéise judge may
EUR +3% of the case neuecuniary| operation of legal service). divide the costs between the parties
damages claimed. Employment: No col In cases where the pecuniary amount is claimed, the basic tan decide that no party has right f
feesto be paid by the employee as plaintiff| calculated according to tfermula set up by the decree (varies from | reimbursement of the costs
the beginning of the procedure regarding | minimum 16,60 EUR per for one operation of legal service with clai
validity of the termination of the employmel damages less than 165,92 EUR up to 486,29 EUR per for one opera
relationship;but if the court has to decid legal service with claimed damages more than 33 193, 92 EUR an
whether employment relationship exis| amount increases always plus 6, 64 EUR for further 3 319, 39
99.50 EUR. exceeding the amount of 33 193, 92 EUR (for example, in case of cla
Claims for damages caused by unj| damages of 40 000 EUR, the basic tariff for one operation of legal s€¢
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Judicial Court Fees

Legal representation & estimated average cost of a case

Loser Pays Principle

termination of employment: 6% ofhe
claimed amount of damages from at le
16.5016,596.50 EUR.

is of 506,21 EUR).

Slovenia Depending on thealue of the dispute. Legal representation Not compulsory in first instance procedures. Yes.
Social or labour disputes not relating | Average costsUnpredictable costs of court procedures are recognised
property: 20 EUR. problem. The cost of legal representation depends on the services pr
No court fees in collective labour dispute a| by the attorney ands defined by various variables. For examg
some social law disputes. preparation of a lawsuit due to dismissal from employment is calculaté
No court fees in individual labour dispu| the basis of average gross salary of the employee in the last six mor]
about entering employment, existin that salary is 1,500 EUR, the award for the attorney9iF®@EUR,; if the
employment or termirteon of employment. | salary is 2,000 EUR, the award is 113.10 EUR. The same fees are
Claims relating to the rights of persons w| the employee claims compensation in these amounts.
disabilities in employment: free of charge
employer has to bear all expenses for tak
evidence even if the plaintiff did not succe
with the claim.Exemptions from court cost
possiblein certain cases.

Spain First instance: 210 EUR. Legal representdion: Lawyer compulsory for administrative judici{ Administrative procedure: almost nev
Second instance: 300 EUR. procedures. applied except whemala fide.
Cassation: 600 EUR. Solicitor compulsory for actions and appeals brought before Sup
Multiple exemptions: Tribunals, National Audience and Supreme Court.

- naturalpersons Lawyer sd R,608500CEpPhTr ox.
- NGOs Average costsN/A
- public interest associations
-small associations
- no court fees for protection of fundamen
rights).
Criminal court: deposit as guarantee (vari
depending on the case and decided by
court).
Sweden No court fees in discrimination cases. Legal representation Not compulsory. Yes.

Average costsN/A

Discrimination outside employmentosts
of the courts can be divided when the los
party has reasonable cause to bring actio
Court.

United Kingdom

No fees before the employment/industr
tribunal or fair employment tribunal

County Court issue fee depending on tf
amount claimsrbm 36438 EUR.

Legal representation Not compulsory.

Average costs The costs of a case vary significantly.
For a case settled before hearing, the average cost is around 4,255 E\
Heard at County Court or Tribunal: 3,647 or 7,295 EUR respectively.
Higher courts: significantly more.

Yes.

In  employment / industrial / fai
employment tribunals, the tribunal does

award costs, but in certain cases, they

or must do so based on the condoficthe
parties.
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Table 1D.2i Legal costsin the EFTA/EEA countries

Judicial Court Fees

Legal representation & estimated average cost of a case

Loser Pays Principle

Iceland From 150 EUR to 750 EUR. Legal representation Not compulsory. Yes
Average costs Lawyersd fees are not
approximately 10155 EUR + 24.5%VAT. A simple case may entail
to 80 hours: about 8,700 EUR for a case.

Liechtenstein Depends on the value of the clail Legal representation Not compulsory. Yes

Employment matters with a claim nq
exceeding 21,700 EUR are free of charge.
Court fees in total amount to at least 3
EUR.

Average costs For compensation claim of 10,006,000 EUR
(hypothetical 3 months6 of s a
minimal fee of between 18820 EUR per hour. Assuming an estimal
workload of 30 hours (including taking a case to the second instg
those fees would amount to a total between 5,600 EUR. In case
of a loss, or if a claimant does not have the neggsneans to pay th
bill (and neither fulfils the conditions for legal aid), lawyers tend
reduce their bills by 125%. Should there be no agreement on f¢
official court tariffs for legal representation apply. In this case, fq
claim of 15,000 EURa lawyer will be remunerated 714 EUR (includi
all expenses.) for one written statement in court. For obvious red
lawyers will insist on fixing an hourly rate with the claimant.

Norway No court fees for criminal proceedings. F Legal representation Not compulsory. Yes - but the Court can exempt a party frg
cases under themployment legislation: n{ Averagecosts 1 hour of p onsutaionen dverage/ ceq liability for legal costs in whole or in part
court fees. 200 EUR. A full court proceedings in the court of first instance will ¢ justifiable grounds justifythe exemption. In
Civil disputes approx. 520 EUR. between 10.000 and 30000 EUR some exceptional cases, the costs may
Where a case is rejected or refused, agree sharedat the courts discretion
solved through an owdf-court settlement;

200 EUR.
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Annex IE- Sanctions

Table IE.171 Sanctionsin the EU Member States

Member State

Non-criminal sanctions™®

Criminal sanctions

Austria - Discriminatoryjob advertisement: maximum fine 360 EUR - Rae@ and ethnic origin: slander having a racist motivation: imprisonment up to 3 montl
- Disability, religion and ethnic origin regarding access to publ| 180 day fines.
available institutions and services: maximum 1,090 EUR or 2,180 EU| - Public unrest for the same reason: imprisonment for up to 2 years
- Revocation of licence - Crime committed with a racist or xenophobic motivation: aggravating circumstance
- Exclusion of the employer from public funding
Belgium - Discriminatory clauses can be declared null and void - Not enforcing araction en cessatiois a criminal offence (contempt of court): imprisonm
- Publication of the decision 1 month to 1 year, and/or fine of 150 to 1,000 EUR + extra publicity of the judgment
- Additional penalty in case of necompliance with the judgment - Incitement to discrimination, violence or hatred towards people protected under th
imprisonment 1 month to 1 year, and/or fine of 150 to 1,000 EUR, except fos@ivants: 2
months to 2 years imprisonment; aggravating circumstance: double the imprisonment;
increase by 2 years
- In race, also discrimination in access to and supply of goods and services and employ|
Bulgaria - Commission on Protectioagainst Discrimination (CPaD): 125 EUR | - Imprisonment: depending on the crimEor incitement of racial hostility or racig
1,000 EUR, second violation: double the initial sanction discrimination up to3 yearsimprisonment
- Court: Termination of the violation, restoration of tstatus quo ante
restraint on further violation, and compensation for damages
- Non-execution of adecision by CPaD or Court: 1,000 EUR to 50,0
EUR, if violation continues: 2,500 to 10,000 EUR
- Discrimination via an administrative act: act can be revoked or annu
Cyprus - Annulment of administrative decision or act infringing the principlg - Non-compliance with the principle of equal treatment: fine up to up to 3,450 EUR (|

equal treatment

- Ombudsman: small fines up to 600 EUR for discriminatory behavi
treatment or practice

- Reinstatement to goioyment in case of unfair dismissal

negligence) or 6,870 EUR (intentional crime) or imprisonment up to 6 months or both;
entity: fine up to 6,870 EUR (grossgiigience) or 12,000 EUR (intentional crime)

- Offences for hindering labour inspectors: fine up to 1,720 EUR (gross negligence) o
EUR (intentional crime) and/or imprisonment not exceeding 3 months; legal entity:
5,150 EUR (gross negligence) or 8,600 EUR (intentional crime)

CzechRepublic

- Employment offices and trade inspectorate: fine up to 40,000 EUR

- Imprisonment, house arrest, community service, property confiscation, financial pe
bans on certain activities, ban on residence, ban on entry to events, loss of hiithes ayd
awards, loss of military rank, expulsion from the State territory

Denmark

- Board on Equal Treatment: Can overrule dismissals in discriminati
employment, based on legislation or collective agreements

- Hate speech directed towards groopgersons identified by their race, colour, nationa
ethnic origin, belief or sexual orientation: fine or imprisonment for up to 2 years:l&mas
usually 133 EUR to 676 EUR.

- Violation of equal treatment in respect to access to public places, gaddservices: fing

8 Does not include compensation, see Annex IF.1
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Member State

Non-criminal sanctions™®

Criminal sanctions

and imprisonment for up to 6 months. G#ss: most fines amount to 133 EUR

Estonia - Termination ofthe discrimination - Incitement to hatred or violation of equality: fine up to 1,150 EUR (191,735 EUR for
persons), pecuniaryupishment: 96 to 1,598 EUR as a minimum (3,196 to 15,978 EU}
legal persons), detention up to 30 days, or imprisonment: up to 3 years
- Violation of equality: fine up to 1,150 EUR, pecuniary punishment: 96 to 1,598 EUR
minimum, detention up to 3Gagls, or imprisonment: up to 1 year

Finland Discrimination Tribunal and Equality Board: - Crime of discrimination and work discrimination: fine (amount of the day fine dependi

- Prohibition of continuation or repetition of conduct the income of the offender) or imprisonment for up to 6 months
- Conditional fine

Courts: can change discriminatory and contractual terms or decl

contract void;

Administrative courts may overturn appealable administrative decisio

France - Equality body: 3000 EUR + compensation for damages - All types of discrimination: 45,000 EUR and 3 years (225,000 EUR for legal persons)

- Labour Tribunal - Except for discrimination committed in a public place or discriminatory prohibition of a
to a public place75,000 EUR and 5 years

Germany - Termination of discriminatory conduct - Incitement to hatred: 3 months to 5 years.

- Revocation of administrative act - Incitement in written form publicly displayed: 3 years and/or a fine.
- Labour law: provisions of an agreement that violate the prohibitio
discrimination are declared null and void; and claim for reemploymen
Greece - Non-repetition of the wrongful act or omission - Incitement to discrimination, hatred or violence on the ground of race, national ori
- Violation of prohibition of discriminatory practice in employment: fi| religion, participation in activities tending to racial discrimination: up to 2 years imprison
for eachviolation from 500 to 50,000 EUR. and/or a fine
- Annulment of the administrative act - Public expression of offensive ideas on the ground of race, national origin or re|
- Disciplinary sanctions for servants violating the prohibition | maximum 1 year imprisonment and/or a fine.
discrimination Fines cannotélower than 150 EUR and higher than 15,000 EUR
- Commission of an offence motivated by ethnic, racial or religious hatred or hatred ba
sexual orientation constitutes an aggravating circumstance.
- Violation of the principle of equal treatment in the access to goods and services to the
imprisonment form 6 months to 3 years and a fine of 1,000 to 5,000 EUR.
- Sexual harassment: 6 months to 3 years and a fine of 1,000 EUR.
- If employer dos not cease discrimination: fine up to 5,900 EUR and imprisonment for
1 year
Hungary Equal Treatment Authority: --
- Exclusion of the employer from public procurement procedures
exclusion from access to governmental and EU support funds
- Order tostop the discrimination
- Publication of the decision
- Additional fines from 175 EUR to 21,000 EUR
National Labour Inspectorate:
- Warning the employer to stop the unlawful conduct
- Recommend issuance of a fine against the employer
Milieu Ltd Comparative study on access to justice in gender equality andiantimination law
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Member State

Non-criminal sanctions™®

Criminal sanctions

Ireland

Specific performance of the contractual obligations

* in a nondismissal claim, the Equality Tribunal may order:

- arrears for old remuneration going back to 3 years before the date
referral

- equal remuneration from the date of the referral

- compensation for the effect of a discriminatory act which occurred
earlier than 6 years before the referral

- that the person specified in the order take the specified course of ag
* in a dismissal claim, the reinstatement with or without an order
compensation

- Procedural offences under the Employment Equality Act and Equal Status Act: on su
conviction: imprisonment of 1 year and/or a fine of 1,904.61 EUR, or on convictig
indictment: imprisonment of 2 years and/or a fine of 31,743.4R.EU

Italy Civil remedies: - Propagation of ideas based on ethnic or racial hatred: imprisonment of up to 3 years
- cessation of the conduct or any other act capable of putting an g - Incitement to discrimination based on raciaethnic origin, nationality or religion: 6 montt
discrimination to 3 years
- for nonrecruitment: payment by employer into public retirement fun¢ Aggravating circumstances applicable to crimes committed for a discriminatory purpose
an amount equivalent to 1 year of salary the victim would have | reason of ethnic, national, racial or religious hatred
entitled to - For groups whose aim is to incite disci@tion or racial hatred: 1 to 6 years, or commur
- publication of the judgment in newspapers service, or restriction of freedom of movement or the exercise of certain civil rights.
Administrative remedies:
- confiscation of benefits
- unilateral termination of contract with public administration
- ban of access to public contracts for 2 years
- For nonrecruitment: payment by employer into public retirement fi
of an amount equivalent to 1 year of salary the victim would have
entitled to
- disability: publication of the judgment in newspapers
Administrative remedies:
- confiscation of brefits
- unilateral termination of contract with public administration
- ban of access to public contracts for 2 years

Latvia - State Labour Inspectorate in employment cases and courl Violation of prohibition of discrimination: depending on the circumsgsof the case
discrimination cases outside employmeviiblation of the prohibition of| - Fine up to 30 minimum monthly salaries;
discrimination specified in regulatory enactment: administrative fine f| - Imprisonment of up to 2 years, community service and/or fine up to 50 minimum m
140 EUR up to 710 EUR salaries
- Discriminatory dismissal: reinstatement to employment

Lithuania - Equal Opportunity Ombudsman: from 29 EUR to 1,158 EUR - Incitement against any natiak racial, ethnic, religious or other groups of persons: punis|

by a fine, restriction of liberty, arrest, or imprisonment form 1 to 3 years

Luxembourg - Civil sanctions: annulling the cause of the contention (contrg - Discrimination agenst natural or legal persons, a group or community of persons wh
collective contract or interh@rocedure leading to the contention, rules af f ect s a personés access to empl oymen
nonprofit or profit organisations), annulling a dismissal and tetmteg | me mber shi p i n an employee or employerdsg
the employee in the job, imposing a penalty, publishing the jud and/a a fine from 251 EUR to 25,000 EUR.
decision or imposing compensation payments.
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Member State

Non-criminal sanctions™®

Criminal sanctions

Malta

- Industrial Tribunal: order cancellation of a contract of service or of
clause in a contract or a collective agreement which is discriminatory
order the payment of compensation

- Employment and Training Corporation: order a government depart|
or employer to give employment to an applicant rejected without
cause

- For breaches of the employment law, a fine up to 11,646.87 EUR

- Discrimination in employment, sexual harassiy and racial discrimination in all areas
fine of approx. 2,300 EUR and/or to imprisonment of up to 6 months.

- Employment with a government body: a fine from 1,164.69 EUR to 11,646.87 EUR

- Incitement to hatred: 6 to 18 months imprisonment

- Punishmat increased when racially or religiously aggravated or else motivate
xenophobia, harm committed on a person above 60 years old or person suffering from {
or mental infirmity.

The Netherlands | N/A - Sanctions for discrimination are establishedriminal Codedepending on therime)

- In cases of general criminal offences with a discriminatory aspect on the basis of
137c Criminal Code, the sanction requirement is increased by 25%

Poland N/A - Violence or unlawful threat towards a group of persons or an individual because of né
ethnic, political, or religious affiliation or because of lack of religious belief: 3 months
years imprisonment
-Public promotion of a fascist or otherattarian system of state or incitement to hatred ba
on national, ethnic, racial or religious differences: fine, restriction of liberty or imprison
for up to 2 years
- Public insult of a group or person, affection of the physical integrity of apedeprivation
of liberty up to 3 years

Portugal - Labour: exclusion or restriction of access to employment, profess| - Crime of racial, reljious, or sex discrimination: imprisonment 1 to 8 years,

activity and training on the ground of sex: from 20 to 600 times the \ - Defamation or insult on grounds of race, ethnic origin, nationality, sex or sexual orien
of the monthly minimum wage (475 EUR) 6 months to 5 years

- Racial discrinmation: a fine between 1 to 5 times the highest valu¢ - Domestic violence: 1 to 5 years

the monthly minimum wage if committed by an individual, and 2 to - Sexual harassment: up to 1 year, or a fifep to 120 days
times the same value if committed by a legal person; in cas

recidivism: double this sanction

Additional sanctions, dependingradhe seriousnessf the offence ang

guilt

- Sex discrimination:fine between 5 and 10 times the value of

guaranteed monthly minimum wage; byallective personfine between

20 and 30 times the value of theaganteed monthly minimum wagén

case 6 relapse or retaliation the minimum and maximum limits

doubled. The attempt and negligence are also punishable, diminishi

maximum and minimum limits to half.

Fulfilment of a duty, if still possible.

Accessory sanctian

Romania - Administrative fines: from 200 EUR to 3,750 EUR Crimes related to discrimination:

- Civil sanctions: order to cease the act of discrimination - Imprisonment from 6 months to 5 years for abuse of office by limitation of fundam
- Withdrawal or suspension of authorisation or functioning of a l¢ rights

person, termination of employment contract, releyment of victim and| - Fine from 125 to 7,500 B® or imprisonment from 6 months to 3 years for instigation to
payment of remuneration lost following the change in the work relatio| of discrimination
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Member State

Non-criminal sanctions™®

Criminal sanctions

Slovakia - Violation of equal treatment: Court can order to refrain fr{ - Support and propagation of groups aiming to reprbasic rights and freedom
discriminatory conduct and/or rectify the illegal situation, and/or proy imprisonment of up to 5 years.
adequate satisfactia+ the right for reimbursement of damages) - Manufacturing of extremist materiaisnprisonment from 3 to 6 years
- Unl awf ul termination of e mp || - Spreading of extremist materiaisnprisonment from 1 to 5 years
reimbursement of the remaining period of the employment relationsl - Keeping extremist ntarials: imprisonment of up to 2 years
the judgeds discretion - Defamation 6a nation, race and conviction: imprisonment of 1 to 3 years
- Incitement towardsational, racist and ethnic hatrethprisonnent of up to 3 years
- Incitement, deamation and menace towargsrsons for their race, nation, nationalsign
colour, ethnic group or originmprisonment of 1 to 3 years.
Slovenia - Publication of the judgment Incitement to ethnic, racial, gender, religious or political intolerance otecel®d sexua
- Administrative fines: 250 to 1,200 EUR (natural person) and 2,50 orientation: up to 835 EUR
40,000 EUR (legal person) Suspended imprisonment and financial punishment
- Putting a jobseeker or an employee in unequal ipasi8,000 to 20,00(
EUR
- Reinstatement of employee to position of employment
- Sums of money corresponding to the wage from the end of
proceedings until reinstatement
Spain - Actions should be declared null and void if found to be discriminator| Discriminatory behaviour due to racial, ethnic, national, or religious motives:
- Reinstatement of worker is possible - very serious infracties from 10000 to 10000 EUR
Sweden - Board against discrimination: financial penalty - Crime of unlawful discrimination on ethnic grounds, belief or sexual orientation: fi

- Court can modify or set aside clauses that are discriminato
individual contracts or collective agreements

imprisonment for up to 1 year

United Kingdom

- Equality in employment: declaration regarding the rights efghrties,
make recommendations that the respondents take within a speg
period, action to obviate or reduce the adverse effect

- Indirect discrimination: a Tribunal cannot award damages unless i
first considered making a declaration or a rec@mdation

NB: very rare
- Intentionally stirring up hatred on racial or religious ground, on ground of sexual orient
up to 7 years imprisonment or a fine, or both on indictment

On summary conviction: 6 months imprisonment and/or a fine
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Table IE.2T Sanctionsin the EFTA/EEA countries

Member State

Non-criminal sanctions®*

Criminal sanctions

Iceland

- Centre for Gender Equality: per diem fines if request for information
complied with or if enterprises or institutions failed to adophdgr
equality plans.

- Failure to comply with instructions of the Centre for Gender Equg
the Centre may decide that the party is to pay per diem fines ur
complies with the instructions. This can amount to up to 312 EUR/day

- Hate speech andstrimination: fine and imprisonment up to 2 years, and in services: u
months

Liechtenstein

Civil sanction of three mo R
employment based on gender

- Aggravating circumstance if the crime has a racistemophobic motive
- Racist act: imprisonment from 1 day to 2 years

Norway

Equality Tribunal
- Order to stop, remedy or adopt other measures necessary to enst
discrimination, harassment, instructions, reprisals cease and to p
their repetitbn

- Coercive fine

Ordinary courts

- Discriminatory clauses can be declared null and void

- Revocation of administrative acts

- Gross discrimination committed jointly by several persons, -tetiesm: fine or
imprisonment up to 3 years
- Refusal of provithg goods and services as well as admission to p

performance/exhibition/gathering in relation to discrimination because of skin colo
nationa or ethnic origin, religion, sexual orientation Idestyle: fine or imprisonment up to
months

- Fines are left to the discretion of the judge.

81 Does not include compensation, in Annex IF.2
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Annex IF- Civil compensation

Table IF.17 Civil compensationin the EU Member States

Material

Moral

Punitive

Country d Limit
amage damage damages

Austria Y Y N - Minimum for harassment 72BUR
- Discriminatory noremployment: at least 2 monfisalary, max. 500 EUR if the employer proves that the victim would not
been promoted or recruited in any event

Belgium Y Y N - Fixed lump sum for moral damages outside employment: 650 EURB@0 EUR
- Employment: 3 or 6 montidgross salary

Bulgaria Y Y N No upper limit

Cyprus Y Y Y No upper limit

Czech Y Y N No upper limit so far amounts awarded have ranged from 200 EUR to 6,000 EUR

Republic

Denmark Y N N No upper limtaveragee qui val ent to six monthsdé salary: 14,864 EUI

Estonia Y Y N No upper limit

Finland Y Y N Equality Act minimum is 3,240 EUR but can be reduced or waived based on the situation of the offender (e.g. financial s
No upper limit, except for recruitment, where max. is 16,210 if the employer can show that in any case the victim waul
been employed had the decision been made on the basis-disecdminatory decisions, and 15,000 EUR for suffering cause
discrimination and victimisation.
Non-Discrimination Act maximum for compensation for the suffering caused by such discrimination or victimisation
principle 15,000 EUR. Where special cause exists, the maximum level of compensation may be extteedeustified by the
duration and severity of the discrimination and other circumstances of theMmasmver, a injured party may also clair
damages under the Tort Liability Act (412/1974) before district courts either as a civil claim or inctiomjusith criminal
proceedings concerning discriminationnegi or work discrimination crime

France Y Y N No upper limit

Germany Y Y N Three mont hs6 s al aecryitmanti the eémployer prevestthatdhie viatiro would not have bermoted or
recruited in any event

Greece Y Y N No upper limit

Hungary Y Y N I'n empl oyment, two to twelve monthsdé salary + rei mbur
losses of the employee

Ireland Y Y Y In the nonemployment contextyefore the District Court and Equality Tribunal: up to 6,350 EUR or an order that a per|

(Circuit person(s) specified in the order take a specified course of action
court only) | In employment cases: before Equality Tribunal ane Labour Court: limited to two years remuneration for cases ord

compensation for the effect of discrimination or compensation along with reinstatement or reengagement. In all otheta
12,700 EUR
Before the Circuit court: No upper limit

Italy Y Y Y No upper limit

(Race and
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Material

Moral

Punitive

(eIl damage damage damages Rl
ethnicity in
the labour
sector)
Latvia Y Y N No upper limit, except for the state administrative bodies, up to 28,500 EUR
For state administrative bodies, minor violations: written or public apology as principddlitional compensation for moral har|
Lithuania Y Y N No upper limit
Luxembourg Y Y Y No upper limit
Malta Y N N No upper limit, except for moral damages in case of discrimination bas#idadnility: 465.87 EUR
(except injury
to feelings in
discrimination
on disability)
Netherlands Y Y N No upper limit
Poland Y Y Y Labour limit: not less than 1 month minimum wage (=300 EUR), no upper limit
Civil law: no lower or upper limit
Criminal law also provides for compensation to victims
Portugal Y Y N No upper limit
Romania Y Y N No upper limit
Slovakia Y Y N No upper limitEmploymentat least 12nonthsaveragesalaryguaranteed if unjust termination of employment relationship
Slovenia Y Y N No upper limit
Spain Y Y N No upper limit
Sweden Y Y Y No upper limit- usually between 500 and 10,000 EUR
UK Y Y Y No upper limit

Table IF.271 Civil compensationin the EFTA/EEA countries

Material

Moral

Punitive

CEmiiyy damage damage damages Limit

Iceland Y Y N No upper limit

Liechtenstein Y Y N Sexualharassment: compensation of approximately 3,600 EUR
Il mproper termination of the employment contract: up t
Discriminatorynore mp| oyment based on gender: 3 monthsd salary

Norway Y Y Y No lower or upper limit. However, only the ordinatpurts may award compensation. The Equality Tribunal cannot a
compensation.
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ANNEX Il






Annex Il d Methodology Note

The analytical framework and investigation method followed for the completion of thisastdy
described below:

(1) Development of methodological materials

In order to ensure uniformity among the country studies, the management team developed
methodological materials which were distributed to the national legal experts in April 2010.
Thesematerials included:

e Templates for Country Studies and Project Guidelines

The management team developed templates for the country studies including specific
instructions under each heading. Detailed project guidelines on the series of steps for
completingthe country study were developed and distributed to the national experts. The
guidelines expanded on the methodology set out in the proposal. In order to build on past
experience and provide clearer guidance to the national experts, the guidelines isede rev

in accordance with discussions held during the Inception Meeting and approved by DG
EMPL® with the Inception Report.

e Stakeholder questionnaires

The management team developed two questionnaires (one for authorities and one for
organizations) for theetrieval of information from selected officials or representatives of
NGOs or social partners. Instructions to the stakeholders are included at the beginning of the
guestionnaires.

(2) Gathering national transposing laws, regulations and administrative provisions and
consulting stakeholders

Once provided with the country study template, guidelines and questionnaires, the national
experts set about collecting all of the relevantameti legislation and contacting the relevant
stakeholders.

(3) Filling out the Country Studies

Deadlines were set with each expert for submission of the country studies. The first draft of
each completed report was sent to the Milieu team for review arkdtdaach expert with
comments until the report was finalised.

(4) Completion of Comparative Study

The management team and the senior experts refined the template for the comparative study
on the basis of the technical specifications and indicative outlimddad in the proposal.

The information under each heading of the national reports was compared through the use of
tables. Common elements and differences across the countries reviewed were identified and
noted. The elements of practical implementatiomfan integral part of the analysis of each
specific topic. The issues by country are summarisdtie study and recommendations are
made at national and EU level.

82 The relevant unit was transferred to DG Justice in JarRGy.
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