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DG JUSTICE GUIDANCE DOCUMENT
concerning

Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011
on consumer rights, amending Council Directive 93/13/EEC and Directive 1999/44/EC
of the European Parliament and of the Council ad repealing Council Directive
85/577/EEC and Directive 97/7/EC of the European Parliament and of the Council

The purpose of this guidance document is to facilitlgeeffective application ofDirective
2011/83/EUon consumerrights (the Directivé), adopted on 25 October 20Member States
were required totransposeit into national laws by 13 December 2018l national
transposition measures have to apply from 13 20d4.

This document is not legally binding andprovides only guidance. The authoritative
interpretation of EU law remains within the sole remit of the Court of Justice (CJEU).
This documentis not a formal interpretation of EU law, nor does itprovide legal advice
on issues of national law.

This guidanceis being publishedunder the sole responsibility of Orectorate-General for

Justice It is the result of work carried out Tooperatiorwith and after consuling Member
StateSauthorities in charge ohé transposition and enforcement of the Directindindustry
and consumestakeholdersTo achieve theDirective's objectives national authorities an
courts should implement it in a uniform and consistewgly. To help them do this,hts
document providsguidance on th®irective'skey concepts and provisions.dlsoincludes
practical examplethatshow how the Directive should work.

This guidanceis intended to bea living document It is available online and will b
supplemented and updated when reessary taking into account the experience from
practical application. It will evolve to address new challenges in the markeb &k into
account developmesiin European and national case law.

An optionalmodel for the display of precontractual consumer information for online
digital products is in annex It is a voluntary tool tanake it easier fotradersto comply with
the Directive'sinformation requirementand in this waysuppors transparent and comparakl
consumer information.
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1. | NTRODUCTION

The purpose of the Directive is achieve a high level of consumer protectammoss the EU
andto contribute to the proper functioning of the internal reautixy approximating certain
aspects ofMember Stateslaws, regulations and administrative provisioosncerning
contracts concluded between consumers and tradersthis guidance document
Directorate-General for Justice gives its view®sn and suggestiongor implementing most
of the Directive's articles.

As from 13 June 2014, the Directive replaGesincil Directive 85/577/EEGf 20 December

1985 to protect theonsumer in respect of contracts negotiated away from business pfemises
andDirective 97/7/EQf the European Parliament and of the Council of 20 V887 on the
protection of consumers in respect of distance contfacts

Whilst these former Directives only provide for a minimum level of harmonisation of
consumer protection rules, the Consumer Rights Directive is, in principle, a full
harmonisation Dictive (see its Article 4). In particular, it provides a single set of core rules
for distance and offremises contracts. It strengthens consumer protection, for exasple
introducing stricter precontractual information requirements and uaiform right of
withdrawal period. At the same time, the Directive also reduces costs fotbomaes traders

for whom the uniform rules across the BEnill lead tolower compliance costs.

The new Directive retainsedain provisions of the former Directives 85/57¢Z/&nd 97/7/EC.
Therefore, thealevant case law of the Court of Justice of the European Union related to the
interpretation of these former Directives is used indioisumentvherever applicable.

Becausespecific EU rulesnvere put in placen certainsedors since Directives 85/577/EEC
and 97/7/EQwere adoptedthe Consumer Rights Directive has a longer list of subjbet

are excluded from its scope of application. For example, the Directive does not apply to
contracts for financial services, includimgsurance and investmernthese weresubject to
Directive 85/577/EC and also gave rise to a number of Court of Justiogs Social and
healthcare services, gambling, package travel, timeshare and related holiday aeevalies
excluded. Passengerransport services are excluded in principle, with the exception of
Articles 8(2), 19 and 22.

However,as opposed to Directive 97/7/EC, the Consumer Rights Directive applies to online
auctions in view of the fact that this salghannel is nowvidely usedalso by professional
traders.

OJ L 372,31.12.1985, p. 31.
2 OJ L 144, 4.6.1997, p. 19.


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31985L0577:en:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:1997L0007:20071225:EN:PDF
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2. THE DIRECTIVE 'S SCOPE OF APPLICATION
2.1. Contracts covered

The Directive regulates certain aspects of contracts between a trader and a consumer. Its
structure is based on a division of contracts into:

(2) contracts concluded outsidiee trader's business premise8-premises contract3;

(2) contracts concluded using distance communicatiamerfiet telephone etc.)
(distance contract$; and

3) contracts other than distance or-pfemises contracts (hereinafter referred tas
premises contracts).

The Directive sets out the poentractual information requirements for all types of contracts
(Articles 5 and 6) and a number of formal requirements for the conclusionfenfises and
distance contracts (Articles 7 and 8). It providesailed rules regarding the consumer's right

of withdrawal from the offppremises and distance contracts (Articles 9 to 16). It addresses
some aspects of the delivery of goods (Articles 18 and 20) and imposes specific obligations
on traders concerning panent surcharges (Article 19), the cost of pasttractual telephone
contacts (Article 21) and the consureeronsent to additional payments (Article 22).

The Directive further distinguishes between the following types of contracts:

(2) sales contracts
(2) service contracts
3) contracts for the supply of digital content which is not supplied on a tangible medium

(hereinafter referred to asontracts for online digital content); and

4) contracts for the supply of water, gas or electricity, where they are not poit s@lé¢
in a limited volume of set quantity, or of district heating (hereinafter referred to as
‘contracts for the supply of public utilities).
Sales contracts and service contracts are e@im Article 2(5) and (6) of the Directive.
Contracts for omhe digital content and for the supply of public utilities are not expressly
defined but recital 19 explains that, for the purposes of the Directive, theyptactassified
as saleor as service contracts.

Recital 19alsoclarifies thatthe Directive cosidersdigital content supplied on a tangible
medium, such as a CD or a DVD, as goods.

Although many provisions of the Directive apply generally to all four types of conttiaets,
arerules that applyo only a specific type of contract. In particulatifferent contracts (see
Article 9) havedifferent rules on calculatgithe periodduring whichthe right of withdrawal
can be exercise@eealsoChapter6 on the right of withdrawal).

Since the definition of the sales contract (see below) refers tovahsfer of ownership of
goods by the trader to the consumer (i.e. busiteesensumer contracts), the Directidees
not seem toapply to contractsinder whichit is the consumer who transfers goods to the
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trader, for example, a secorithnd car ofjewellery. Furthermore, the Directivdoesnot
apply to contracts concluded between consumers.

2.2. Mixed purpose contracts

Article 2

5) 060sales contractdé means any contraci
transfer the ownership of goods to theasomer and the consumer pays or undertakes tq
the price thereof, including any contract having as its object both goods and services;

(6) Oservice contractd means any contr
supplies or undertakes tsupply a service to the consumer and the consumer pa
undertakes to pay the price thereof;

In practice, many contracts concluded between traders and consumers, to which the Directive
applies, contairelements ofboth services and goodk these casg the last part of the
definition underArticle 2(5) is relevant since it defines a sales contractad&my contract

having as its object both goods and services

According to the definitiorunder Article 2(5), the criteriornfor classifying a contrat asa

'sales contratis thetransfer of the ownership of goodgo the consumer against payment of

the price thereof. Thereforé,a contract's maipurposes the transfer of ownership of certain
goods, it should be classified as a sales contractititealso covers related services provided

by the seller, such as installation, maintenance or any other processing, irrespective of the
relative value of the goods and sergice

Examples of contracthatcover both goods and servicaasdshould usuajt be considered as
sales contractsecause otheir main purpose:

1 the purchase of a new kitchen saétcluding its installation at the consumer's
apartment;
1 the purchase of specific construction elements, such as windows and doors,

including their installéion in the consumer's house;

1 the purchase of a new mobile handset bundled wishibscription taan electronic
communications service.

In contrastif the transfer of the ownership of specific goods isthetmainpurpose of the
mixed contractthe corractshould nobe considered a sales contract.

Examples of contracthatcover both services and goods that should be classified as service
contractdecause ofteir main purpose:

i a contract for the epair, renovation and construction ah annex toa building
(see recital 26);

1 a oontract for attending a lecturancluding delivery of pens and folders to the
participants;
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i a oontract for a training course, including delivery of a course bémkeach
participant

This interpretation is supported by Mestablished cadaw of the Court of Justice on the
free movement of goodmnd thefreedom to provide services, which remains pertinent also in
the context of this Directive.

For example, in cas€-20/03 Marcel Burmanjerthe Court stated that an economic activity
should be examined in the contextaither the free movement of goods the freedom to
provide servicesf one of these elements entirely secondary in relation to the other and
may be considered together with It(see, in particular paragraphs-38).

This also means thatmixed contracshould be considered as sales contract if facts shat
its actualpurpose is thé&ransferof the ownership of goods:

1 For example, if the sale of the course book had a particularly prominent place in
the trader's offefor a training course and in communication between the parties
and if this coursebodk had significant relative value compared to the overall
price of the trainingthe contracimaybe classifiedasa salescontractrather than
a service contract for the purposes of the Directive.

In a nutshell, each mixed contract shoulctlzssifiedbased on its realmain purpose.

The fact that the contract maycludean option to enter into subsequent agreemsmbsiid
not persechange its characteristidsor example

1 If a contract for the rental of goods oritycludesan optionto transfer ownersip,
not an obligation,it should be classified as a service contract for the purposes of
the Directive.

Classifying acontract as eithes sales ora service contract determiné®w thewithdrawal
periodis calculated(Article 9). For service contracs, the 14day withdrawal period starts
running from the conclusion of the contra€br sales contracs, the withdrawal period only
starts running aftethe goods are receiveth addition,some of theDirective's provisions,
such as Articld 18 and 20 on delery andthe passing of risk, only apply to sales contracts.

The same sales or service contract may also cover sethiaeare not governed by the
Consumer Rights Directive. For example, a sales or service contrachakayit possible to
pay the prican instalments at a certain interest r&@ech a contract would also be subject to
the specific rules governing consumer financial servicBse rules orancillary contracts in
Article 15 of the Consumer Rights Directive would apply to such contrac&nbjogy(see
Chapter6.7).

The same approach wasnfiomed more recently by the Court in ca88108/09Ker-Optika bt(see
paragraph 43)

In particular,Directive 2002/65/EC of the European Parliament and of the Council of 23 September
2002 concerning the distance marketing of consumer financial seavid&srective 2008/48/E of the
European Parliamerand of theCouncilof 23 April 2008on credit agreements for consumers


http://curia.europa.eu/juris/document/document.jsf?text=&docid=59661&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1138395
http://curia.europa.eu/juris/document/document.jsf?text=%2522to%2Bboth%2Bthe%2Bfree%2Bmovement%2Bof%2Bgoods%2522%2B&docid=80101&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=103194#ctx1
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2.3. Application of the Directive to contracts for'free' products

The definitions of sales and service contrasd$ out inArticle 2(5) and (6) refer to the
consumer payin@ price. The reference tprice in this contextwould seem to solely relate
to payment in money, which woulalsoinclude voucherg gift cards or loyalty points witla
specified monetary value. Consequently, the Direafivesnot seem toapply to gifts or to
servicegrovidedby the tradefor free

The Directive doesseem taapply to service contractthatinclude a free trial period andare
automatically converted into paid contractscethe trial period ends(unless the consumer
terminates the contract before the tpatiod ends

As was alreadymentioned, the Directive distinguishes between sales and service contracts
and contracts for the supply of public utilities and online digital content. Contrary to the
definition of sales and service contracts, the Directies not mentiorpayment for the

latter two types of contracts. Therefoitewould seem taapply alsoto contracts for the supply

of public utilities and online digital conteaven if they do not involve payment

1 For example, the Directive applies to a contract &ofree download ba game
from an app store.
2.4. Contracts to which the Directive does not apply

The types of contracts exempt from the scopéhefDirective'sapplication are listedinder
Article 3(3). The following exceptions merit further explanation. As a general ruéseth
exceptions must be interpreted narrafly

2.4.1. Rental contracts and building contracts

Article 3
3. This Directive shall not apply to contracts:

(e) for the creation, acquisition or transfer of immovable property or of rights in immo
property;

(f) for the construction of new buildings, the substantial conversion of existing building
for rental of accommodation for residential purposes;

The exception under point (e) conceting general category ehimovable property, including
land, whilst poin{(f) deals with buildings.

See recital 46, which, when explaining Article 13(1) tha reimbursement of the amounts received
from the consumer, also expressly refers to conssip@ymentvith vouchers.

See, for exampleCase G215/08,E. Friz GmbH paragrapt82: 'In this connection, it should first be
observed that it is settled cakav that derogations from the rules of European Union law for the
protection of consumers must be interpreséictly (see, inter alia, Case-€@81/99Heininger[2001]
ECR 19945, paragraph 31)
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Whereas the rental of accommodation for residential purposes is excluded from the scope of
the Directive, theental of accommodation for nonresidential purposesis covered Thisis

also explained in Recital 26 € ]Service cotracts in particular those related to the
construction of annexes to buildings (for example a garage or a veranda) and those related to
repair and renovation of buildings other than substantial conversbauld be included in

the scope of this Directiveas well as contracts related to the services of a real estate agent
and those related to the rental of accommodation for A@sidential purposes

1 For example, remhg a parking space or a party hall is subject to the Directive.
2.4.2. Contracts established kay/public officeholder
Article 3

3. This Directive shall not apply to contracts:

(i) which, in accordance with the laws of Member States, are established by a public
holder who has a statutory obligation to be independent and impartial and whensuse,
by providing comprehensive legal information, that the consumer only concludes the ¢
on the basis of careful legal consideration and with knowledge of its legal scope;

The Directive does not identify the public offibelders referred toni this provision
However, it lays down the criteria they must fulfil for the contract to fall outside the
Directive'sscope. This exception only applies to contracts established by a public office
holder (such aa public notary) who is subjeainder nabnal law,to all the conditionsinder
Article 3(3)(i):

1 For example, the exceptiomould not apply to a contract for which a public
office-holder, who has the statutory obligation to be independent and impartial,
has merely certified the identity of tharpes.

For this exceptiomo be applicablet does not seemecessary fonational lawto require the
contract in question to be concluded through the services of a public-tudfider The
exceptionshouldalso appy if oneor bothof the parties tohte contractoluntarily request a
public officeholder toestablisttheir contract

2.4.3. Contracts for goods intended for current consumption

Article 3

3. This Directive shall not apply to contracts:

() for the supply of foodstuffs, beverages or other gaaesded for current consumption

See the different approach Directive 2008/48/ECon credit agreement®r consumers, which in
Article 14 on the right of withdrawakefers to agreements that'law are required to be concluded
through the services of a notat§: Member States may provide that paragraphs 1 to 4 of this Article
shall not apply to creditgreements whichy law arerequired to be concluded through the servioafs

a notary, provided that the notary confirms that the consumer is guaranteed the rights provided for
under Articles 5 and 10
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the household, and which are physically supplied by a trader on frequent and regular
to the consumerds home, residence or Ww(

This exception requires two conditions to be met, namely:

(@) that thetrader delers thegoods orifrequent and regular rouridand

(b) that these goods are fourrent consumption in the houseHhold

The explicit reference to delivery to the consumertskplacein this provision suggests that
that the actual consumption of the gealbes not necessarily need to take place at home.

2.4.4. Automated sales

Article 3
3. This Directive shall not apply to contracts:

() concluded by means of automatic vending machines or automated commercial pren

This exception would apply to contractsnctudedon automated commercial premises such
as:

1 Automated gas stationswvithout the physical presence of the trader's
representative for the conclusion of the contract.

2.45. Certain contracts related to electronic communications

Article 3
3. This Directive saill not apply to contracts:

(m) concluded with telecommunications operators through public payphones for their
concluded for the use of one single connection by telephone, Internet or fax establish
consumer.

This provision exemptsvo typesof contractdrom the scope ahe Directive'sapplication

The firsttypeis contracts concluded with electronic communications operators through

public payphones for their use 'Public pay telephones defined in Article 2 of the
Universal Service Dimive 2002/22/EC (dealing with ender rights in the electronic
communications sector) as telephone available to the general public, for the use of which the
means of payment may include coins and/or credit/debit cards and/payrent cards,
includingcards for use with dialling codes.

1 Since this exception applies to contracts concluttedugh public payphones, it
should cover the casesn which the contract is concludetby, for example,
inserting coins or swiping a credit card in the public paympo

i The exceptiorshouldnot apply to contracts concluded with operators of public
payphone®y, for examplethe prior purchase of a prgaid calling card.

10
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The second part of Article 3(3)(m) concerningntracts concluded for the use ofone
single conrection’ established by the consumehas abroader scope. Unlike the contracts
for using public payphones, no party tastkind of contract is specified, whickuggestshat

not only contracts with electronic communications operators are covered. Furiermo
nothing isspecifiedconcerning the purpose or content a§ tkind ofcontract.

This exception would seem to cover, for example:

i A oontract with an Internet café for a single Internet session

In contrast the exceptionshould not apply tacontracts for electronic communications
servicescovering a certain period and/or volume of usage, for example:

1 Contracts concluded through the prior purchase of a-gme SIM card for
mobile services or of an access code forFfNservices.

This exceptionwould also seem toapply to contracts concluded with the providers of
Premium Rate Services (PRS), i.e., services paid for through the consumer's telephone bill
(also referred to a%alueAdded Servicesor 'Special Rate Servicgsin cases where the
contractis concluded and simultaneously fully performed by the single call made or an

SMS sent by the consumer to the PRS numbgfor example:

1 A call madeto telephone directory inquiries or tel®ting in a show.

In contrast,the exceptiorshouldnot apply tosubscriptions and othesituations where the
voice call or SMS to a PRS number is merlyneans of concluding a contractwhich is
performed subsequently:

1 For example, contracts concluded through a ca#ldeor SMSsentto a provider
of traffic informaton, which is subsequently delivered to the consumer's device

If, in order to conclude a contract that is performed subsequently, the consusteall or
send an SMS to a PRS number, the tradestinform the consumer in advance about the
cost asthis will be higher than th#vasic rateunderArticle 6(1)(f) of the Directive(which
includesthe same rule as the omeArticle 4(1)(g) of the replaced Distance Selling Directive
97/7/EC. The interpretation of tHieasic rateconceptis further discussedh Chapterl0 on
Article 21 of the Directive.

The fact that the Directive does not applycertain contracts involving®RS by virtue of

Article 3(3)(m) does not mean that yhare not subject to consumer protection rules. The EU
regulatory framework foelectronic communications, in particular the Authorisation Directive
2002/20/EC and the Universal Service Directive 2002/22/EC, enable Member States and the
relevant National Regulatory Authorities to adopt specific measures to protect consumers in
relation to PRS. Consequently, a number of Member States have implemented additional
safeguards in this area, incingd, for example, caps on chargas,obligation to announce the

price at the start of the caditc.

11
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2.5. Possible exemption ofow value off-premisescontracts

Article 3(4) allows Member States not to apply the Directive tepogimises contractdor

which the payment to be made by the consumer does not exte®0 or a lower value as
defined under national lawf. a Member State choost&suse tis regulatory choicethere is a

risk that the Directive gets circumvented by traders who may decide to artificially split a
single contract above ¢hsetthreshold into several contracts. As explained in recital[ 28: ]
Where two or more contracts witlelated subjects are concluded at the same time by the
consumer, the total cost thereof should be taken into account for the purpose of applying this
threshold This principle would apply to:

1 For example, selling each book of a trilogy under three separat#racts or
selling a pair of earrings under two separate contracts at the same time.

2.6. Rules for public auctions

The replaced Distance Selling Directive 97/7/EC did not apply to contcactsluded at an
auction (Article 3(1)). The new Directive appk to auctionssubject to specific rules
regarding'public auctiory definedunderArticle 2(13) asa method of sale where goods or
services are offered by the trader to consumetsy attend or are given the possibility to
attend the auction in persarthrough a transparent, competitive bidding procedure run by an
auctioneer and where the successful bidder is bound to purchase the goods or'services

For public auctios Article 6(3) makes it possible teepla® the identity, contact details and
geograpical address of the establishment and place of business of the trader selling the goods
or services with those of the auctioneer. Furthermore, there is no right of withdrawal from
contracts concluded at a public auction pursuant to the exception ireAii).

A public auctionshouldgive consumerghe possibilityto attend in persqreven if it isalso
possible to make bids online or by telephoire.contrast online auctions without the
possibility to attend in pers@houldnot beconsidered publi@auctions

Recital 24 specifies thdt é ] the use of online platfor ms
the disposal of consumers and traders should not be considered as a public auction within the
meaning of this Directive.Accordingly, online auctionshould be fully subject to the
Directive regarding, e.g., the peentractual information to be provided before the consumer

is bound by the contract (the bid) and the right of withdrawal.

2.7. Transfer of existing contracts between consumers

Article 3(5) staesthat This Directive shall not affect national general contract law such as
the rules on the validity, formation or effect of a contract, in so far as general contract law
aspects are not regulated in this Directlve

Accordingly, if national contractdw makes it possible forights and obligations under an
existing contracto betransferred from one consumer to another, no new conradd be
concluded to which the Directive would apply.

12
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1 For example, a consumer moving into a newdemight simplytake over from
the previous tenant his or her rights and obligations concerning the supply of gas
and electricity. They may inform the public utilities providéthe change jointly
with the previous tenant, and the proviaeH then start billing the ne tenant.

If, in contrast, national law requires the new user/buyer of the accommodation to conclude a
new contract with the public utilities provider (for instanggfillin g in and signing standard
forms), the Directive appes andin particular obligsthe supplier to provide the consumer
with all the precontractual information required under Article 5(1) or 6(1) dependingoan

the contract isclassifed (i.e. as adistance, offpremises or opremises contract). This is
without prejudice tanformaion requirements under existing EU law in the energy s&ctor

3. OFF-PREMISES CONTRACTS
3.1. Introduction

The notion ofan bff-premises contracdis broader nder theConsumer Right®irective than
under he replaced Doorstep Selling Directive 85/577/EEC, Wwihigplied, in accordance with
its Article 1, only to contracts concluded during: (1) an excursion agarby the trader
away from his business premises; and (ader'svisit to the consumer's home or workplace,
unless the visit was expressly requddig the consumer.

On the other hand, compared to Directive 85/577/BB@Q¢e subject areas are excluded from
the scope of theConsumer Rights Directive by virtue of Article 3. In particular, the new
Directive does not apply to financial services (inclgdinsurance and investmentsee
definition in Article 2(12)), which were within the scope of Directive 85/577/EECthad
subject of several Court of Justice rulihgs

3.2. Contracts concluded outside theérader's business premises
Off-premises contracts arefthed in Article 2(8) as follows:

Article 2

(8)podbeimi ses contracté means any contra

(@) concluded in the simultaneous physical presence of the trader and the consum
place which is not the business premisethe trader;
(b) for which an offer was made by the consumer in the same circumstances as |
to in point (a); |[é]
8 SeeDirective 2009/72/E®n internal market in electricity ardirective 2009/73/E®@n internal markt
in gas
o For example, seeases C-481/99 C-350/03 C-229/04 C-412/06 C-215/08andC-166/11
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Business premises are defined in Article 2(9) as follows:

Article 2

9) 6ébusiness premisesd6 means:

(@) any immovable retail premises whetlkee trader carries out his activity on
permanent basis; or

(b) any movable retail premises where the trader carries out his activity on a
basis;

Recital 22 explainsBusiness premises should include premises in whatever form (such as
shops, stalls olorries) which serve as permanent or usual place of business for the trader

Market stalls and fair stands should be treated as business premises if they fulfill this
condition. Retail premises where the trader carries out his activity seagonal bas, for

instance during the tourist season at a ski or beach resort, should be considered as business
premises as the trader carries out his activity in those premises on a usual basis. Spaces
accessible to the public, such as streets, shopping mallshésagports facilities and public

transport, which the trader uses on axceptional basigor his business activities as well as
private homes or workplaces should not be re

Therefore the notion of contracttoncluded inthe simultaneous physical presence of the
trader and the consumen a place which is not the business premises of the tragaould

cover trader'svisits to the consumer's home or place of work that were already subject to
Directive 85/577/EEC. Furtherore, under the new Directive, these contragtaild be
concludedoff-premisesirrespective of whether the visit was requested by the consumer

or not.

As explained in recital 22business premisesieansthe trade'permanent or usual place of
businessn whatever form, including when used on a seasonal basis:

1 For example, contracts concluded with a trader at a market fair, which takes
place regularly and lasts over specifiedperiod of time,are likely to be on
premises contrast

In contrast, if thetrader uses spaces accessible to the public, such as streets, shopping malls,
beaches, sports facilities and public transpomt an exceptional basis,i.e., once or
occasionally and for a short duration in a given location, the contracts concluded with
corsumers aréikely to be offpremises contracts.

A trader will be aware of the nature of his activity and should act according to the rules
governing either opremises or ofpremises contracts. Any disputes as to whether, for
example, the right of withdwal was applicable because the contract should have been
considered moff-premises contract, will have to be assessed on ebgassse basis.

14
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Furthermore, in definindpusiness premisethe following conclusion of the Court of Justice
in caseC-423/97 TravelVac, S.L.on the interpretation of Council Directive 85/577/EEC
seemspertinent

'37. As regards the question whether the contract was concluded away from the trader's
business premises, it must be observed that this concept refers to premises in which the trader
usually carries on his business amthich are clearly identified as praises for sales to the
public.’

Accordingly, if the trader uses premistigtare not clearly identified as premises feliag
to the public, the contracts concluded with consunmeay need tdoe consideredas off
premises contracts.

3.3. Contracts concluded after addressing the consumer outside the business
premises

Article 2
(8)podbeimi ses contracté means any contra

(c) concluded on the business premises of the trader or through any means of ¢
communication mmediately after the consumer was personally and individ
addressed in a place which is not the business premises of the trader
simultaneous physical presence of t

Subparagraph (c) of Article 2(8) provides drat example of ofpremises contracts. The
terms '‘personally and individually addressed this provisionshould apply to offers and
similar commercial communications (regardless of their legal classificativaf) are
formalised into a contradinmediatdy afterwards on th&ader'sbusiness premises or through
any means of distance communication.

For this provision to apply, the trader's oféfwouldbe addressed to a particular consumer, for
example:

1 Thetrader's representative approaches the paracuwdonsumein the street with
an offer for a subscription to a monthly magazine or to hohddgted services
(which are not subject to the specific rules under Directive 2008/122/&
are therefore governed the Consumer Rights Directive) and theacbnbs
immediately signedn thetrader'snearby business premises.

1 In contrast the mere distribution of advertising leaflets in the street near the
trader's premises without individual targeting of individual consumers would not
count aspersonally ad individually addressing the consumer for the purposes of
this provision.

10 Directive 2008/122/EQf the European Parliamemahd of the Coundi of 14 January 2009n the
protection of consumers in respect of certain aspects of timeshargetamfolidayproduct, resale and
exchange contracts
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In addition, for this provision to apply, the contratiouldbe concluded immediately. The
contractwould not be immedialg concludedif the consumer leaves the trader's premises
after having been invited to them, and returns at his own initiative later, for example, the
following day after having considered the offer.

3.4. Contracts concluded during an excursion organised by the trader

(8)podoeimi ses contractedG weeand hany radretrr a

(d) concluded during an excursion organised by the trader with the aim or eff¢
promoting and selling goods or services to the consumer;

In contrastto the replaced Directive 85/577/EEC, subparagraph (d) of A&{@pof the new
Directive defines offpremises contracescontracts concluded during an excursion organised
by the tradeiirrespective of whether the contracts are concluded away from or on the
trader's business premises.

Furthermore, the new Directivepecifies that it covers both excursions with dien and
‘effect of promoting and selling products to the consumer,it.should not matter whether
the consumer is informed beforehand about the intended sale of products during the
excursion.

The ndion of 'excursion includesjourneysthat involve sightseeing or other leisurelated
activities rather than just transport to the place where the sale takes place. In applying this
notion, it should not matter whether the trader selling the productsnguan excursion
organises the transport himself or has made arrangements with a transport company:

1 For examplejf a trader has made arrangements with a coach company to make
sure that,during their excursion tourists are also brought to his shothe
contracts concluded at the shopre likely to be offpremises contracts
notwithstanding the fact that the shop in question is that trader's business
premises.

1 In contrast, a shuttle bus service organised by a shopping centre with the sole
purpose of bringig the potential customers to the shopping centre is merely
ancillary to the main purpose of the activity (i.e. to sell the goods and services)
and should not beonsideredan'excursionfor the purposes of Article 2(8).

4., PRE-CONTRACTUAL INFORMAT ION
4.1. General requirements

Precontractual information requirements are set out in Articles 5 to 8 of the Directive. They
are defined separately for mmemises contracts in Article 5(1) and for-pfemises and
distance contracts in Article 6(1). The requirementsoftipremises and distance contracts
are more extensive arulild onthose provided for opremises contracts. The common or
similar requirements are discussed together indibisimeniand thedifferencesare specified

16
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The information requirements comoang the functionality and interoperability of digital
content (Article 5(1)(g)Xh) and Article 6(1)(rXs)), are addressed separately in Chapi?e3. 1
The information requirements concerning the right of withdrawal under Article 6{k)(hye
also addessed separatelyn Chapter6.

Both Article 5(1) and 6(1) require information to be provided lolear and comprehensible

mannel. Recital 34 specifies that, in providing grentractual information]| é ] the trad
should take into account the specifieeds of consumers who are particularly vulnerable
because of their mental, physical or psychological infirmity, age or credulity in a way which

the trader could reasonably be expected to foresee. However, taking into account such
specific needs should niead to different levels of consumer protection

4.1.1.1. Links with the Unfair Commercial Practices Directive

The Consumer Rights Directive covers all the information requirentedtslownin Article

7(4) of the Unfair Commercial Practices Directive 2005/29(BICPD), which requirethat

an invitation to purchaseontainscertain information, if not already apparent from the
context This information includesthe main characteristics of the product to an extent
appropriate to the medium and the prodtice address and identity of the tradéng price
including taxes; arrangements for payment, delivery, performatimge complaint handling
policy (if they depart from the requirements of professional diligence); and, where applicable,
existence of the right afithdrawal.

Therefore, when providing p@ntractual information in accordance with the Consumer
Rights Directive, a trader will also comply with the information requirements under the
UCPD. This is without prejudice to the information requirements utieelJCPD regarding

the invitation of purchase prior to the grentractual stages.g., at the advertising stage.

4.1.1.2. Information'already apparent from the context

For on-premises contracts Article 5 allows traders taot provide information that is
‘already apparent from the contéxt

The concept of informatiolalready apparent from the contéid also used in the UCPD. The
2009 Guidance on the UCP® mentions he trader'sgeographical address and identity as
information that can sometimes be considerethlagous or apparent from the contexor
example, the address of a shop or restadratthe consumer is already in. It alsxludes
examples of goods ese main characteristics are apparent from looking at them (for further
details see p. 4D 52 of the Guidancen the UCPD onnformation requirements undés
Article 7(4)).

For off-premises contractsArticle 7(1) additionally requires the po®ntractial information
to be'legible and in plain, intelligible languageand for distance contractsArticle 8(1)
requires information to be made available to the constimarway appropriate to the means

1 Commission Staff Working Document: Guidance on the implementation/application of Directive

2005/29/ECon unfair commercial practices, 3 December 2009, SEC(2009) 1666. This document is
currently under revision. An updated version of the Guidance is scheduled for publication by the end of
2014.
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of distance communication used in plain and intellgibhnguage. In so far as that
information is provided on a durable medium, it shall be legibl

Furthermore, Article 8(2) of the Directileasmore demanding presentation rules for a subset
of information requirements for contracts concluded by electnm@ans, which are further
discussed in Chaptér

4.2. Links with information requirements under other Directives
4.2.1. Information requirements under the eCommerce and Seicestives

According to Article 4Member States shall not maintain or introduce, ieitmational law,
provisions diverging from those laid down in this Directive, including more or less stringent
provisions to ensure a different level of consumer protection, unless otherwise provided for in
this Directivé. One of the derogations from shfull harmonisation requirement is Article
5(4), which allows Member States to adopt or maintain additionatgreractual information
requirements foon-premises contracts

In contrast the list of these requirements for -pifemises and distance cadts is in
principle, exhaustive. However, according to Article 6(8), the information requirements laid
down in this Directive areadditional to those included in the Services Directive
2006/123/EC and the eCommerce Directive 2000/31/ET a provision ¢ these two
directives on th&ontent and the manner in which the information is to be provictedlicts

with a provision of the Consumer Rights Directive, the provision of the Consumer Rights
Directive prevails.

The comparative table in Annex Il setstdhe information requirementsmderthe Services
Directive, eCommerc®irectiveand Consumer RighDirective.

As shown in the table, all three Directives require informatarthe trader's name and
contact details (geographical (postal) address, télepe, fax, enail). The differences in
what each Directive requiresd their consequences are discussed in detail in CHaper

4.2.1.1. Additional information requirements under the eCommerce and SebigEtives

The Services and eCommerce Directiaelltionally requireinformation about therader's
trade or other public register, VAT number, relevantprofessional bodies measures taken
to avoid conflicts of interest and relevant supervisory authorities Under the Services
Directive, some of this informationonly has to be provided at the recipient's request (Article
22(3)).

The eCommerce Directivadditionally requiregArticle 10(1)) information on théechnical
steps to conclude the contragtwhether thecontract will be filed and made accessibley
the trader, the technical means ¢orrecting input errors and thdanguages offered

The Services Directivadditionally requiresnformation about any contract clauses on the
applicable law and competent courtsas well as abouinsurance or guarantes, their
territorial coverage and the contact details of the insurer or guarantor.

18



EUROPEAN COMMISSION, DG JUSTICE, June 2014

4.2.1.2. Overlapping information requirements

The Consumer Rights Directiwecludessimilar or more detailed requirements with respect to
the description of the product (main charactestics, functionality and interoperability of
digital content) angbrice. Providing this information in accordance with the Consumer Rights
Directive is therefore sufficient t@alsocomply with the requirements of the eCommerce and
Service Directives. Thie is, however, one exceptidrthe eCommerce Directivadditionally
requiresspecificinformation about promotional offers (Article 6).

As regards the information requirements referred to in the comparative table in Annex Il as
'legal terms the eCommee and Services Directives require information abgeneral
conditions and contract terms/ clausesSince these requirements are not further specified,
they shouldnot impact on the trader's obligation to provide the specific information required
by the @nsumer Rights Directive (some of which may also form part of the geteara
andconditions within the meaning éieeCommerce and Services Directives).

The eCommerce Directive requires this information to be provided in a wagrthbleshe
recipient to 'store and reproduce it. This requirement goes beyond the requirements in the
Consumer Rights Directive under Article 6(1) and 8¢h)presening information, which
accordinglyprevail in this caseby virtue of Article 6(8)

All three directives regjre information about any applicabt®de of conductand out-of-
court complaint and redress mechanismsThe provision of this information according to
the Consumer Rights Directivéhouldsuffice to also satisfy the relevant requirement in the
eCommercerad Services Directives.

4.2.2. Further information requirements under eCommerce and Serbicestives

Under Article 6(8) of the Consumer Rights Directive, Member States can impose in their
national law additional information requirements in accordance with Services and
eCommerce Directives.

The eCommerce Directive does not provide for the possibiftyimposng additional
information requirements but Article 22(5) of the Services Directive stipulates thad$t not
prevent Member States from impagiadditional information requirements applicable to
providers established in their territdryMember States can therefore imposepooviders
established on their territory further information requirementhat go beyond those laid
down in the Consumer ghts Directiveandthe Services and eCommerce Directives (see also
recital 12 of the Consumer Rights Directive).

Imposing additional information requirements under Article 6(8) is one of the regulatory
choices, about which the Member Stategstinform the Commission in accordance with
Article 29. The Commission has published this informatidinet?.

12 http://ec.europa.eu/justice/consurmearketing/rightscontracts/directive/transposition_list crd _en.htm
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4.2.3. Information requirements in sectgpecific legislation

UnderArticle 3(2)'%, the Consumer Rights Directive is without prejudice to the application of
information requirementsnderother EU legislation, such dke Data Protection Directive
95/46/EC and the ePrivacy Directive 2002/58/EC, which are particularly relevant in online
salesfor issues such as information about data procesamigiata subjest consent tothe
tracking and use of personal data supplied.

Furthermore, additional information requirements are set out in the Universal Service
Directive 2002/22/ECfor electronic communications services, the Audiovisual Media
ServicesDirective 2010/13/EUor audiovisual servicefirective 2009/72/EQor electricity,
Directive 2009/73/EQor natural ga etc.

4.2.4. Exemption ofday-to-day transactions

Article 5(3) allows Member States twt apply the precontractual information requirements
under Article 5(1) to ospremises contractsvhich involve dayto-day transactions and
which are performed immediatelgt the time of their conclusion

By their nature, these transactions are likelypeoforlow cost items. One obvious example
should be'the supply of foodstuffs, beverages or other goods intended for current
consumption in the househglceferred tan Article 3(3)(j) (whichcompletelyexempts these
goods from theequirement®f the Directiveif they are supplied bg trader on frequent and
reqular rounds to the consumer's home or work plase also point 2.4)3

Furthermore, Article 5(3) may alsapply to certain services and not otdygoods.Whenthis
exemptionis applied the second criterion mentioned in Article 5(3), i.e., the requirement for
the contract to be performed immediately at the time of its conclushanld also be met

1 Exampls of such possible ddag-day services areshoe cleaning services
providedon the street and cinema services where the ticket is purchased (i.e.,
wherethe contract is concluded) immediately beforefilne is watched

4.2.5. The binding nature of preontractud information

Article 6(5) states the following with regard to the binding nature of -poatractual
information to be provided under Article 6(19: The information referred to in paragraph 1
shall form an integral part of the distance or-pfemisescontract and shall not be altered
unless the contracting parties expressly agree otherwise.

Accordingl vy, t he i nfor mat i oshoulgpbebindingdomdhe on t h
parties and, if the trader wishes to alter any of its elementshdwddobt ai n t he cons.
express consent:

1 For example, the partiesould expressly agreeby exchanging -enails, on a
different time of delivery of the goods than the specifiedon t he tr ade
website;

13 'If any provision of this Directive conflicts with a provision of another Union act gongrspecific

sectors, the provision of that other Union act shall prevail and shall apply to those specific'sectors
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i However,a provision in the general terms and coraliss statingthat the trader
may derogate fromthe information providedn the websitevould not comply
with the requirement for express agreement of the parties.

The provisionsunderArticle 6(5) would not apply toany changesnadeby the trader to the
terms of the contract aftethe contracthas been concluded. The Unfair Contract Terms
Directive 93/13/EE& would be relevant regarding such changes.

4.2.6. Additional language requirements

Under Article 6(7) Member States may impose language requirements regénding
contractual information in off-premises distance contractdf this regulatory choice has
been exercised, the relevant requirements, for example, to provide the information in the
national language of the Member Statecernedvould apply to onlindraders subject to the
provisions of Regulation 593/2008 on the law applicable to contractual obligations (Rome |
Regulation).

According to its Article 6,if the trader carries out his activities in the country of the
consumer's habitual residence ohé directs such activitiesto that country or to several
countries including that country, the law applicable to the contract is that of the country in
which the consumer is habitually resident. If the parties have chosen a different law, that
choice cannbdeprive the consumer of the protection afforded by the mandatory provisions of
the consumer's country of residence.

Therefore,if the trader's website is directed at the consumers in a Membertl&iateas
imposed language requirementsderArticle 6(7) of the Directive the tradeshouldprovide
the consumer with contractual information in the language required by that Member State.

The concept ofdirecting one's commercial or professional activities to the country of the
consumer was addressed tye Court of Justice in joined cas€$¥585/08 and &144/09
Peter Pammer and Hotel Alpenhof GesmbHis judgment sets out a number of criteria for
establishing whether a website 'tsrected at a specific Member State, such as the use of
different languages or currencies on the websitefasgraphs 92 and 93 in particular).

4.2.7. Burden of proof

Since the trader's failure to provide specific pieces of information required by the Directive,
leads to various contractual sanctions provided under the Directive (in addition to sanctions
that may aply under national lawsArticle 6(9) containeda very important provision, which
stipulates thatAs regards compliance with the information requirements laid down in this
Chapter, the burden of proof shall be on the trader

Without excluding the podslity of proving facts by other means, the trader's caseldv
clearly become weaker if theqaired information is missing from the confirmation of the
contract on a durable medium, whighderArticle 7(1)(2) or 8(7) (discussed in Chapter 5)
always ha to include the information provided for in Article 6(1) unless already provided
before on a durable medium

14 Council Directive 93/13/EE®f 5 April 1993 on unfair terms in consumer contracts
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4.3. Common requirements for onpremisesand distance / offpremises contracts
4.3.1. Main characteristics

Article 5(1)(a) and 6(1)(a)

'the main characterigts of the goods or services, to the extent appropriate to the mediu
to the goods or services

Although this information requirement expressly refergtmds and servicedy virtue of
Article 5(2) and 6(2) ishouldalso app} to public utilitiesand online digital content.

This information requirement is identical to the one in Article 7(4)(a) of the UCPD. The
existing 2009Guidance on the UCP[p. 4352) exlains that the detail of the information to

be provided depends on the complexity of the product and highlights the importance of
explaining any restrictive conditions concerning the offer, such as very limited period during
which a service is provided.

4.3.2. Identity and contact details

Article 5(1)

(b) the identity of the trader, such as his trading name, the geographical address at w
is established and his telephone number;

Article 6(1)
(b) the identity of the trader, such as his trading name;

(ccthe geographical address at which the
number, fax number andreail address, where available, to enable the consumer to cg
the trader quickly and communicate with him efficiently and, where applicalée
geographical address and identity of the trader on whose behalf he is acting;

(d) if different from the address provided in accordance with point (c), the geograj
address of the place of business of the trader, and, where applicable, that cidéedn
whose behalf he is acting, where the consumer can address any complaints;

As regards the requirements fom-premises contractsunder Article 5(1)(b), thé&uidance

on the UCPD(p. 50) explains that the address of a shop or restativairthe consumer is
already in constitutes an obvious example of such information being apparent from the
context.

4.3.2.1. Place of establishment

The concept ofstablishmentn this information requirement is the saagethe oneised, for
example, in the Services Directive 2006/123/EC where it is defined (Article 'theaactual
pursuit of an economic activity, as referred to in Article 43 of the Treaty, by the provider for
an incefinite period and through a stable infrastructure from where the business of providing

services is actually carried cutRecital 37 explains thdt é ] Where a provider
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places of establishment, it is important to determine the place of estaleint from which the
actual service concerned is provided [ é]

The same approach can be used to determine the place whose geographical address should be
provided under this Directive. Since the information about the ‘geographical' adsiress
required it should refer to a physical location:

1 For example, it is not sufficient tmerely provide the PO Boxiumberas the
trader's address.

4.3.2.2. Place of business

The 'place of businesshouldmean the place where the essential decisions concerning the
trader's geeral management are taken and where the functions of its central administration

are carried out(see, for example, the judgment of the Court of Justice in CAg8/06

Planzer paragraph 61Det er mi nati on of a companyo6s pl ace
factors to be taken into consideration, foremost amongst which are its registered office, the
place of its central administration, the place where its doexmeet and the place, usually
identical, where the general policy of that company is determined. Other factors, such as the
place of residence of the main directors, the place where general meetings are held, the place
where administrative and accoungin document s are kept, and the
financial, and particularly banking, transactions mainly take place, may also need to be taken

into account).

4.3.2.3. Other contact details

The term'where availablein Article 6(1)(c) should be interpreteas apptableto all three
means of distance communication mentioned in this provision, i.e. telephone, fax and e
mail.

The purpose of providing these means of communication is to enable the consumer to contact
the trader quickly and efficientlyhis implies thatarrangementshould be mad& ensure,

for example, that telephone calls are answered during office hours andntiadlt and fax
communications are answered prompHurthermorethe Services Directive (Article 27(2))
requires Member State® ttake the general measures necessary to ensure that providers
respond to the complaints referred to in the first subparagraph in the shortest possible time
and make their best efforts to find a satisfactory solution

In general, traders should at leastovide the details of those means of distance
communication that they use for marketing activities. For example, traders who conclude
contracts over the telephone should provide their telephone details. Furtheunee the
Consumer Rights Directivdradersshould provide those details of the means of distance
communicatiorthatthey are obliged to provide under other relevant EU law.

In particular, regarding the-mail address Article 5(1)(c) of the eCommerce Directive
2000/31/EC requiresthe detais of the service provider, including h&lectronic mail
address which allow him to be contacted rapidly and communicated with in a direct and
effective manmé
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In addition, Article 27(1) of the Services Directive requires Member Statémke the
gereral measures necessary to ensure that providers supply contact detaisticular a
postal address, fax number orraail address and telephone numbtr which all recipients,
including those resident in another Member State, can send a complainteguast for
information about the service provided

1 For example, online traders whare subject to the eCommerce Directie
should provide theire-mail addressboth under the eCommerce and Consumer
Rights Directives;

1 In contrast, traders selling throughmail order or by telephone (which are not
‘electronic mearisfor the purposes of Directive 98/34/EC and therefore not
subject to the eCommerce Directivef)puldnot have to provide-mail addresses
if they do not usehese tocommunicatewith their consurars. However, these
tradersshouldprovideeither an email address or fax numbeif they fall under
the scope of the Services Directive.

The eCommerce Directive does not require information aboutethphone numbef® but
this information is required byhe Services Directive for sending complaints or requests for
information about the service provided.

4.3.2.4. |dentity andaddres®f the principal

In off-premises / distance contracts the Directive requires the trader, who acts on behalf of
another trader, to dicate also the identity argographical addresd the principal.

1 In particular, wherethe trader provides amn-line trading platformfor other
traders to market their productdor example, an app store for selling digital
contentoffered bydifferentdevelopersthe platform provideshould make sure,
through appropriate arrangements with tkevelopes, that information about
them as contergrovidersis dulydisplayed

15 eCommerce Directive applies pooviders of 'information society servicesthat are defined in Article

1(2) of Directive 98/34/EC (as amended) as servicadwrmally provided for remuneration, at a
distance, by electronic means and at the individual request of a recipient of services

16 In case @298/07, Bundesverband der Verbraucherzentralen und VerbrauchHzinee i
Verbraucherzentrale Bundesverband eMthe Court of Justice ruled that Article 5(1)(c) of the
eCommerce Directive must be interpreted as meanindatsarvice provider is required to supply to
recipients of the service, before the conclusioa obntract with them, in addition to its electronic mail
address, other information which allows the service provider to be contacted rapidly and
communicated with in a direct and effective maniéat information does not necessarily have to be
a telephame number.That information may be in the form of an electronic enquiry template through
which the recipients of the service can contact the service provider via the internet, to whom the service
provider replies by electronic mail except in situations ngha recipient of the service, who, after
contacting the service provider electronically, finds himself without access to the electronic network,
requests the latter to provide access to another;elentronic, means of communication
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4.3.3. Price

Article 5(1)

(c) the total price of the goods or services inclusivearés, or where the nature of the goc
or services is such that the price cannot reasonably be calculated in advance, the mg
which the price is to be calculated, as well as, where applicable, all additional fr
delivery or postal charges or, here those charges cannot reasonably be calculate
advance, the fact that such additional charges may be payable;

Article 6(1)

(e) the total price of the goods or services inclusive of taxes, or where the nature of thy
or services is such that thpgice cannot reasonably be calculated in advance, the mann
which the price is to be calculated, as well as, where applicable, all additional fr
delivery or postal chargeand any other costs pwhere those charges cannot reasonably
calculated in advance, the fact that such additional charges may be payalte case of &
contract of indeterminate duration or a contract containing a subscription, the total
shall include the total costs per billing period. Where such contracts amgethat a fixed
rate, the total price shall also mean the total monthly costs. Where the total costs ca
reasonably calculated in advance, the manner in which the price is to be calculated s

provided;

The underlined parts of Article 6(1)(egpresent the additional requirememds pricing
informationapplicable only to distance / gfifemises contracts compared to those in Article
5(1)(c) for onpremises contracts. In particular, for distance /po&mises contractspecific
information is equiredfor subscriptions and contracts of indeterminate duration

If the product (or one of the products) provided under a contract of indeterminate duration or
undera subscription is charged at a fixed rate, information about the total cost per billing
periodand about the total monthly costtiouldbe provided.

1 For example, Internet or payV subscriptions are typically charged at a fixed
rate per month/bmonthly/quarterly irrespective of usadgeherefore the monthly
cost and, if the billing periogs different,the costs per billing period would have
to be provided to the consumeho wishesto concludea subscription online or
off-premises.

If a contract covers or includes a product for which the total cost cannot be calculated in
advance, the adershouldinform the consumer of th@ay, in which these variable costs are
calculated:

i For example, for voice telephony sergaehose cost depends on actual usage,
the tradershouldrefer the consumer tadetailed price list for telephone calls.

Note that, underArticle 6(6) for off-premises and distance contra¢tee consumer does not
have to bear any additional charges or costs of which he has not been informed by the trader.
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4.3.4. Arrangements for exedng the contract payment and delivery

Article 5(1)

(d) where applicable, the arrangements for payment, delivery, performance, the time by
the trader undertakes to deliver t he
complaint handling policy

Article 6(1)

(g) the arrangements for paymerelivery, performance, the time by which the tra
undertakes to deliver the goods or to
complaint handling policy

This information requirement is similar for -gmemises and ofpremises/ distanceontracts

with the exception thator on-premises contracts all the relevant informatioshould be

provided only'where applicablewhereas foroff-premises/ distance contractst shouldbe

provided in all caseexceptfori nf or mat i on mplaint hangling poleylwhicto s ¢ o
is only requiredwhere applicable

This information requirement is similar to the owoader Article 7(4)(d) of the UCPD.
However, ass explained in the existinGuidance on the UCP[p. 5051), under the UCPD
information about the terms of payment, delivery, performance and handling of complaints
must be stated explicitly only when it is to the consumer's disadvantage when compared to
diligent market practice.

In the recenRoadmap'’ on the single market for parcel delivery, the Commission invited
retailers, amongst others, to provide information onrelévant features of the different
delivery options, notably concerning the delivg@sriod, any tracking possibilities, different
options for lasimile delivery, delivery services used and prices for the different options.

4.3.4.1. Time of delivery or performance

The trader wouldlsosatisfy the requirements of Article 5(1)(d) / 6(1)(g) regagdime time
of delivery or performance if he indicatepeariod (such as'10 days or 'two weeks) from
the conclusion of the contract(placing of the order by the consumeéeFhe trader does not
necessarily have to indicate a specific calendar @datehismay not alwayse practically
feasible.

For on-premises contracts the information about the time by which the trader undertakes to
deliver the goods or to perform the service would not be applicghbdee delivery or
performance takes place immediately

For on-premisessales contracts the requirement to indicate the time of delivehpuldbe
interpreted in light of Article 18. Namely, the trad#rouldnot have to inform about the time

1 Communication frmm the Commission "A roadmap for completing the single market for parcel delivery

- Build trust in delivery services and encourage online sales”, Brussels, 16.12X0#82013) 886
final
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of delivery of goods if intendg to deliver them within thelefault time limit of 30 days
specified in Article 18 Of course, liis does not prevent the trader from communicating to the
consumer a (shorter) time for delivery or the trader and consumer from agreeing on a different
date.The agreeddate would then constiite the'agreedtime of delivery as referred to in
Article 18 (see also Chaptéon delivery).

4.3.4.2. Arrangements for payment

Examples ofarrangements for paymentthat should be particularly clearly explained to the
consumer are:

1 Payment via the consumet&ephone bill;

1 In subscription contracts, such der online video games, the arrangement
whereby the trader uses the information about the means of payment (such as
credit card details) provided by the consumer at the time of initial subscription
also fa billing subsequent purchases without prompting the consumerdotes
this information.

Payments are subject to the Payment Services Directive 2007/64/EC (see also €hapter
concerning Article 19 on the fees for the use of means of payment). Itke/Adi(l) requires

the payer's consent as followd:. Member States shall ensure that a payment transaction is
considered to be authorised only if the payer has given consent to execute the payment
transaction. A payment transaction may be authorised bypHyer prior to or, if agreed
between the payer and his payment service provider, after the execution of the payment
transaction.

4.3.5. Guarantees and aftesales services

Article 5(1)

(e) in addition to a reminder of the existence of a legal guarantee @droaity for goods, the
existence and the conditions of afsales services and commercial guarantees, w
applicable;

Article 6(1)
() a reminder of the existence of a legal guarantee of conformity for goods;

(m) where applicable, the existence and tomditions of after sale customer assistar
after-sales services and commercial guarantees;

Although presented slightly differently, the-premises and ofpremised distance contracts
are subject to practically identical requirements regarding irgtbom on thdegal guarantee
and after-sales servicesAlthough the information on the former is mandatory, the latter
shouldonly to be providedf the respective additional benefits are actually offered.

Under the obligation to reminithe consumeof the legal guarantee the sellershouldspecify
that, under EU law, he is liable for any lack of conformity that becomes apparent within a
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minimum of two years from delivery of the goods and that national laws gnag the
consumeardditional rights.

Note that the UCPD prohibit§presenting rights given to consumers in law as a distinctive
feature of the trader's offdsee Article 6(1)(g) and point 10 of Annex I).

For off-premises/ distance contracts a specific reference is madafter sale customer
assistancé which, although not expressly mentioned in Article 5(1)(e) concerning on
premises contractsyould normally be covered by the wider notion ddftersales services
The information about the aftsales services should in particular explain &httie service
will be carried out and who bears the cost of transport (if applicable).

4.4. Duration and termination of the contract

Article 5(1)(f) and 6(1)(0)

the duration of the contract, where applicable, or, if the contract is of indeterminate du
or is to be extended automatically, the conditions for terminating the contract;

Article 6(1)

(p) where applicabl e, t he mi ni mum dur
contract;

Information about the conditions for terminating a contract of inataéte duration or a
contractthat is extended automatically (required for both-pyemises and offfremises/
distance contracts) should particularinclude information about:

1 Applicable charges;

2 Termination procedures, in particular the prior notieaqu and the means by which
the termination should be notified (e.gm@il or postal address)
For distance and offremises contractérticle 6(1)(p) additionally requires information
about the minimum duration of the consumer's obligations theminimum time period for
which the consumer is expected to pay on the basis of the terms and conditions offered by the
trader:

1 For example a mobile telephony contract of 24 months may include a minimum
duration of 6 monththatmust be paidor in case of arly termination.

Any such minimum period during which terminaithe contracis not allowel, shouldalso

be treated asne of themajor conditions for terminating the contract of indeterminate
duration or an automatically extended contract in the sehd&ticle 5(1)(f). Therefore,
information about the minimum duratioshould be provided alsofor contracts of
indeterminate duration and automatically extended contracts, which are concluded on
premises and are subject to Article 5(1)(f).
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4.5. Additional re quirements for off-premises and distance contracts
45.1. Cost of using distance means of communication

Article 6(1)

(f) the cost of using the means of distance communication for the conclusion of the ¢
where that cost is calculated other than at the basie;

This information requirement is unchangaed compared tdhe one under theeplaced
Distance Selling Directive (Article 4(1)(g)). It would in particular applycasesvhere the
trader advertises a Premium Rate Services (PRS) number that themeonswst call in order
to conclude the contract for the offered goods or services.

4.5.2. Deposits and financial guarantees

Article 6(1)

(q) where applicable, the existence and the conditions of deposits or other fin
guarantees to be paid or provided Inetconsumer at the request of the trader;

Deposits and financial guarantees are typical in rental contractsimypltting an object of

value at the consumer's disposal, such as car rental. As explained in recit&e38ader

should be obliged tonform the consumer in advance of any arrangement resulting in the
consumer paying a deposit to the trader, including an arrangement whereby an amount is

bl ocked on the consumer6s credit or debit ca

1 For example, the information on the conditions of thearantee should in
particular explain whether the amount in question will be blocked or debited from
the consumer's account and when amderwhat conditions it will be unblocked
or reimbursed to the consumer.

4.5.3. Outof-court redress mechanisms

Article 6(2)

(t) where applicable, the possibility of having recourse to arofgburt complaint ang
redress mechanism, to which the trader is subject, and the methods for having access

The requirements regarding the functioning of -oldtourt complaint ath redress
mechanisms falling under this information requirement are set out in Directive 2013/11/EU
on alternative dispute resolution for consumer disputes (Directive on consumer ADR). That
Directive requires Member States to set up an ADR infrastructur@ buly 2015, so that
disputes involving a trader established in a Member State can be submitted to an ADR entity,
which offers independent, impartial, transparent, effective, fast and fair ADR.
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5. SPECIAL REQUIREMENTS FOR DISTANCE CONTRACTS
5.1. Definition of a distance contract

Article 2 defines dstance contrastas follows:'( 7 ) 6di stance contractod
concluded between the trader and the consumer under an organised distance sales er service
provision scheme without the simultaneous physicaqmee of the trader and the consumer,

with the exclusive use of one or more means of distance communication up to and including
the time at which the contract is conclutded

Recital 20 provides further explanations of this concept, including examples avfsnoé
distance communicatioriThe definition of distance contract should cover all cases where a
contract is concluded between the trader and the consumer under an organised distance sales
or serviceprovision scheme, with the exclusive use of one orenmeeans of distance
communicationqguch as mail order, Internet, telephone or faxp to and including the time

at which the contract is concluded. That definition should also cover situations where the
consumer visits the business premises merely fopuhgose of gathering information about

the goods or services and subsequently negotiates and concludes the contract at a distance.
By contrast, a contract which is negotiated at the business premises of the trader and finally
concluded by means of distarm@mmunication should not be considered a distance contract.
Neither should a contract initiated by means of distance communication, but finally concluded
at the business premises of the trader be considered a distance contract. Similarly, the
concept of gtance contract should not include reservations made by a consumer through a
means of distance communications to request the provision of a service from a professional,
such as in the case of a consumer phoning to request an appointment with a hairdresser

[ €]

In concluding a distance contradhe parties may also use combination of several
different means of distance communicatior{e.g. website and phone). The fact that parties
meet each other after condlng the distance contract, typically at thiene of delivery or
payment,should not change the classification of a contractaadistance contractlf the
consumer has merely visited the business prensgather information about the goods or
services, the contract that he subsequently negotate concludes with the trader aat
distance should beonsideredh distance contractlthough simply taking of an appointment
with the trader is notonsidereda distance contract, a binding reservatizade for example,

by telephone of goods to be lzated or services to be received at a certain time is likely to
constitute a distance contract for the purposes of the Directive.

The Directive only applies to distance contracts concluded wamderganised distance sales
or serviceprovision scheme.For example, if a trader only exceptionally concludes a
contractwith a consumer by-mail or telephongafter being contacted by the consumer, such
acontractshouldnotbeconsidered distance contracinderthe Directive.

The trader may use an onlineffbrm for the conclusion of contracts subject to the Directive.
As explained in Recital 20{ é [The notion of an organised distance sales or service
provision scheme should include those schemes offered by a third party other than the trader
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but used byhe trader, such as an online platform. It should not, however, cover cases where
websites merely offer information on the trader, his goods and/or services and his contact
details’

Under Article 2(2)tradet is broadly defined aany natural personoany | e g al perso
who is actingjncluding through any other person acting in his name or on his behdtr

purposes relating to his trade, business, craft or profession in relation to contracts covered by

this Directive' When a trader uses an omdi platformto market his products and conctud

contracts with consumers, the provider of that platform shares, in soliaisaacting in the

nameof or on behalf of that trader, the responsibility for ensuring compliance with the
Directive.

5.2. Pre-contractual information
5.2.1. Additional requirementor presening certain precontractual information

Article 8

2. If a distance contract to be concluded by electronic means places the consumer u
obligation to pay, the trader shall make the consumer awara iclear and prominen
manner, and directly before the consumer places his order, of the information providec
points (a), (e)(0) and (p) of Article 6(1).

Article 8(2) stipulates additional pentractual information requirements for contratist
areconcluded by electronic means and are offered against payment of a price.

The Directive does not defifelectronic meandut, in view of the explanation provided in

Recital 39, tis term should be interpreted a®fering to contracts concludedthrough

websites:'It is important to ensure for distance contracts concluded through websites that the
consumer is able to fully read and understand the main elements of the contract before
placing his order. To that end, provision should be made inDhictive for those elements

to be displayed in the close vicinity"“.of the
Furthermore, in view of the definition ¢flectronic meansn Directive 98/34/EC® Article

8(2) can also apply to other technologies, such as digital content provided via-iop set

boxes.

Article 8(2) shouldbe seen in the context of national rules transposing the provisidhe of
eCommerce Directive 2000/31/EC on the formation of contracts, which dpply contract
falls under the definition of arinformation society servi¢ei.e., any service normally
provided for remuneration, at a distance, by electronic means amel iadtvidual request of
a recipient of services.

18 Article 1(2): &y electronicmeard means t hat the service is sent ini

by means of electronic equipment for the processing (including digital compression) and storage of
data, and entirgt transmitted, conveyed and received by wire, by radio, by optical means or by other
electromagnetic meahs
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Article 8(9) of the Consumer Rights Directive expressly confirms that it is without prejudice
to the provisions laid down in Articles 9 and 11 of Directive 2000/31/EC, whereby the trader
is requiredo allow the consumer to verify the eorder before placing it.

Accordingly, Article 8(2) of the Directivevould in practiceapplyat the momenin whichthe
consumer isaskedto verify the order in line with the eCommerce Directive, i.e. to check the
contents otheshopping basket before clicking on thay button.

The terms'directly beforéin Article 8(2) should cover, firstly, thetemporal aspectand
should be construed as meaning Oi'prommehi at el y
manner and 'close vicinity' in Recital 39 suggest stronger requiremeais presening

information compared to the general requirements under Article 6(1) and 8(1). The
informationshouldbe presented in a way that the consumer can actually see and read it before
placing theorder without being obliged to navigate away from the page tesethce the

order.

The specific precontractual information requirements referred to in Article 8(2) are:

(2) the main characteristics (Article 6(1)(a));

(2) the total price (Article 6(1)(e));

3) the duration of the contraanhdthe conditions for terminating it (Article 6(1)(0));
(4) where applicable, the minimum duration of the contract (Article 6(1)(p)).
5.2.2. Requirements for the order confirmation button

Article 8
2. [ é]

The trader shall ensure that thercsumer, when placing his order, explicitly acknowled
that the order implies an obligation to pay. If placing an order entails activating a buttor
similar function, the button or similar function shall be labelled in an easily legible ma
ony w th the words o6éorder with obligati
formulation indicating that placing the order entails an obligation to pay the trader. |
trader has not complied with this subparagraph, the consumer shall not be bound
contract or order.

The second subparagraph of Article 8(2) requinasthe button usetb place the ordesn the
websiteis clearly labelled This label can be designed in different ways as long gisesa
clear message about the obligation to pay:

1 For example, terms such &suy now, 'pay now or ‘confirm purchasewould
convey the message required by this provision;

1 On the contrary, phrases such asgistet, ‘confirmi or 'order now as well as
unnecessarily long phrasekat may effectively comal the message about the
obligation to pay, aréesslikely to meet this requirement.
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This requirementshould alsoapply if the trader has designed the presentation of pre
contractual information to the consumer according to Article 8(4).

5.2.3. Contracts conluded over means of distance communication with limited space or
time

Article 8(4) deals with means of distance communication allowing limited time or space to

display the information:

Article 8

4. If the contract is concluded through a means of distammeemunication which allow
limited space or time to display the information, the trader shall provide, on that part
means prior to the conclusion of such a contract, at least thegractual information
regarding the main characteristics of theagls or services, the identity of the trader, the t
price, the right of withdrawal, the duration of the contract and, if the contract i
indeterminate duration, the conditions for terminating the contract, as referred to in j
(@), (b), (e), (hand (o) of Article 6(1). The other information referred to in Article 6(1) s
be provided by the trader to the consumer in an appropriate way in accordance
paragraph 1 of this Article.

Accordingly, Article 8(4) includes the same information reguients as Article 8(2), to
which it adds information about:

(1) the identity of the trader as referred to in Article 6(1)(b);

(2) the right of withdrawal as referred to in Article 6(1)(h), i.e., information about the
conditions, time limit and procedures for exising ths right as well as the model
withdrawal form set out in Annex I(B) of the Directive.

Article 8(4) does not include the requirement under Article 6(1)(prowide information
aboutthe minimum duration of the consumer's obligations underahtact. However, ass
explained earlier in Chaptdy any such minimum period also one of the major conditions

for terminatinga contract of indeterminate duration or an automatically extended contract
under Article 6(1)(0). Therefore, in practichis information elemerghouldalsobe covered

by Article 8(4).

Article 8(4) shouldapply primarily to contracts concluded using technologies such as SMS,
which impose technical limits on the amount of information that can be sent.

Furthermore, it alsodentifies theinformation thatshould be providedif the trader has
customised the content and presentation of his trading website for mobile devices with small
screens. In these caséise tader can limit the information displayed on the user's screen to
that required under Article 8(4), where appropriate in an expandable format, without obliging
the consumer to navigate away from the pgagjagusel to place the order.

The rest of the preontractual information required under Article 6(1) could in ttase be
available via hyperlink (see also recital 36, which referpitoviding a toll free telephone
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number or a hypertext link to a webpagethe case of distance contracts concluded through
means of distance communication with technical constraints)

5.3. Contracts concluded by telephone

Article 8

5. Without prejudice to paragraph 4, if the trader makes a telephone call to the consum
a view to concluding a distance contract, he shall, at the beginning of the conversatig
the consumer, discleshis identity and, where applicable, the identity of the person on v
behalf he makes that call, and the commercial purpose of the call.

Article 8(5) contains a special rule for contracts concluded by telephone reghairtye
trader's identity anthe commercial purpose of the caik made cleaat the beginning of the
conversation. Since this rule ‘without prejudice to paragraph'4traders may limit the
information provided during the telephone callin accordance with Article 8(4)

Since inthis case itwould bepractically impossible to provididge model withdrawal form
required by Article 6(1)(h) in a written form, the contents of the form should be explained to
the consumer orallyAfter the contract isonclued the model withdrawal fornrshouldbe
included in the confirmation of the contrgetovided on a durable medium according to
Article 8(7).

Article 8

6. Where a distance contract is to be concluded by telephone, Member States may
that the trader has to confirm the offer tetbonsumer who is bound only once he has sif
the offer or has sent his written consent. Member States may also provide tha
confirmations have to be made on a durable medium.

Article 8(6) contains another regulatory choice available to MembeesSt&bme Member
States have used this regulatory choice in a more limigggi.e., they applied the respective
additional requirements only to contracts concluded by telephonieitated by the trader.

'‘Durable mediurnin this provision refers to p&r and other durable media as explained in
Recital 23:'Durable media should enable the consumer to store the information for as long as
it is necessary for him to protect his interests stemming from his relationship with the trader.
Such media should ihale in particular paper, USB sticks, GROMs, DVDs, memory cards

or the hard disks of computers as well anals' Therefore, Member States may require that
both the trader's confirmation of the offer and the consumer's consent be on a durable
medium, which is not necessarilyn paperand may be, for example, am email exchange.
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5.4. Confirmation of the contract

Article 8

7. The trader shall provide the consumer with the confirmation of the contract conclud
a durable medium within a reasonable tiafeer the conclusion of the distance contract, i
at the latest at the time of the delivery of the goods or before the performance of the
begins. That confirmation shall include:

(@) all the information referred to in Article 6(1) unless the tradas lalready provideq
that information to the consumer on a durable medium prior to the conclusion
distance contract; and

(b) where applicabl e, the confirmation
acknowledgment in accordance with point (m) ofcletl16.

The tradershouldprovide the consumer with a confirmation of the contiaciuding all the
information required under Article 6(linless thishas alreadyeenprovided on a durable
medium such as in a mail order catalogue, SMS-aral, befae the contract wasoncluwed.

The definition ofa durable mediurrwas examined by the Court of Justice in c@&s#9/11

Content Services Ltdoncerning the Distance Selling Directive 97/7/EC, which also required
confirmation of a distance contract on a durable medium in Article 5(1). According to the
Court's ruling, a mere provision of information on a wieh does not constitute durable
medium:'Article 5(1) of Directive 97/7/EC of the European Parliament and of the Council of

20 May 1997 on the protection of consumers in respect of distance contracts must be
interpreted as meaning that a business praatmesisting of making the information referred

to in that provision accessible to the consumer only via a hyperlink on a website of the
undertaking concerned does not meet the requirements of that provision, since that
information is theandenrt dlgiinvenmorbyérnteaei ved?~o
meaning of that provision, and website such as that at issue in the main proceedings
cannot be regarded as a O6durabl e' medi umdé wi't

At the same time, the Court did tnexclude the possibility for certain websites to qualify as

durable medi if they met the requirementsd6. There is nothing in the file to indicate that

the sellerds website, to which the Iink sent
storeinformation which is personally addressed to him in such a way that he can access it

and reproduce it unchanged during an adequate period without the seller being able to
amend the content unilaterally."

Accordingly, acustomer'rivate accounvn the tader'swebsitewhere the trader uploads the
information addressed to the consumer and cannot reamal’ehangé unilaterally, could be
considered a durable medium for the purposes of the Directive. If such an account is the
trader's only wayof providing contract confirmation, itcontinued accessibility to the
consumer shouldbe ensured for an adequate period also after the consumer's contract with
the traders terminated
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The tradershould remain subject to the obligation under Article 8(7) to provitle
confirmation of the contract on a durable medium alspre-contractual informatiorwas
providedto the consumer in accordance with Article 8(4).

As regards thdiming of the confirmation Article 8(7) requires it to be senwithin a
reasonable timafter the conclusion of the distance contrabt addition,the confirmation

has to be providedt the latest at the time of the delivery of the goods or before the
performance of the service begins.

For services there is no requirement to provide thenfirmation before the end of the
withdrawal period (if the performance of the contract starts after this pemdgl However,

the requirement for the confirmation to be sent withireasonable timemplies that it should

be sent early enough to allae consumer to exercise the right of withdrawal. Whether a
belated confirmation should be regarded as unreasonable in the sense of Articlel8d7)
haveto bedecidedon a cas#y-case basis.

There is no explicit absolute deadline for the confirmatbrcontracts for thesupply of
public utilities and contracts for online digital content By way of analogy, the rules on
service contracts should apply to these contracts, i.e., the confirrshbaidbe providedat
the latestefore the performana& the contracbegins. This analoggeemgo bereinforced
by the common rulesnder the Directiveegardingthe calculation of the right of withdrawal
periodfor these contract® accordance with Article 9(2)(a) and (c).

Contracts foonline digital content areusuallyperformed immediately, i.e., before the right

of withdrawal period expires, and the most common means of confirmatiemad.en this
context a relevant questidn askis whether the traders concerned have to ensure that the
consumer actally receivesthe confirmation by -enail before the download or streaming of
the digital content begins, or whether it is enough that the temhelssuchan e-mail before
performancef the contractstars.

It should be notelerethat Article 8(7) doesot refer toreceptionof the confirmation by the
consumer; instead it requires the trade’ptovide it. The meaning othe terms'provide and
'receivein the context of the Distance Selling Directive 97/7/EC was considered by the Court
of Justicem caseC-49/11Content Services Lidnentioned aboveArticle 5(1) of the Distance
Selling Directivestatesthat the consumer mustceiveconfirmation in writing or on another
durable medium available and accessible to him in good time unless the information has
already beemgivento him prior to conclusion of the contract in writing or on another durable
medium.

The Court noted in its judgment that the notiongen and'receivedare different from the
term 'provided, which are used in other provisions of the Directive and which the Court
regarded as a 'neutral' formulatioB5. It should also beated in that regard that, whereas
the European Union legislature opted, in Article 4(1) of Directive 97/7, in the vast majority of
the linguistic versiondor a neutral formulation, according to which the consumer is to be
Oprovided®d wi t ormatioh, & chose,|l by \cantnast, ai terrh with greater
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implications for the business in Article 5(1) of that directive, according to which the consumer
must o6received confi[réMati on of that i nformat

It shouldalso be acknowledged that the traderas in control of theconfirmation email's
transmission process. In light ofigh the requirements of Article 8(7are metif the
confirmation email is senimmediately beforethe digital contenis suppliedi.e., before the
streaming or downloastarts

6. THE RIGHT OF WITHDRAW AL
6.1. Calculation of the right of withdrawal period
6.1.1. Introduction

Article 9

1. Save where the exceptions provided for in Article 16 apply, the consumer shall
period of 14 days to withdraw from a distance or@#mises contractwithout giving any
reason, and without incurring any costs other than those provided for in Article 13(2
Article 14.

Article 9 givesthe consumei4 days to withdrawfrom a distance or offremises contract
without giving any reason. Article 10 pridkes for anextension of the right of withdrawal
period if the trader has not provided all the information required in Article 6(1)(h), namely
information about the conditions, time limit and procedures for exercising the right of
withdrawal or the model ithdrawal form set out in Annex I(B).

Recital 41specfies that| € ] al |l periods contained in this
be expressed ioalendar daysWhere a period expressed in days is to be calculated from the
moment at which an event ocswr an action takes place, the day during which that event
occurs or that action takes place should not be considered as falling within the period in
guestion

Accordingly, '14 daysin this provisionshould meari4 calendar days starting from the day
following the day on which the relevant event occurs (i.e., the conclusion of the contract or
delivery of goods):

1 For example, if the goods are delivered or the service contract is concluded on
March T the last day to exercise the right of withdrawibuld beMarch 15",

Recital 41 points out thatCouncil Regulation No 1182/#1 applies to the Directive.
According to this Regulation (Article 3(3))The period concerned shall include public
holidays, Sundays and Saturdays, save where these are expressly excepted or where the
periods are expressed in working days.

Sopublic holidays, Sundays and Saturdagsincluded in the14 days.

19 Council Regulation No 1182/74f 3 June 1971 detmining the rules applicable to periods, dates and

time limits
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However,if the withdrawalperiod endson one of these day# should beextended to the
next working daybecauséArticle 3(4) of the Regulatiostates that'Where the last day of a
period expressed otherwise than in hours is a public holiday, Sunday or Saturdpgritite

shall end with the expiry of the last hour of the following working day.

The lists of days designated as public holidays by Member States for the purposes of
Regulation 1182/71 are published in thé®DJ

1 For example, if the day right of withdrawal periodor a contract concluded
with a British consumer ends on 9®ecember 2014, hould beextended until
27" Decemberbecausethe 25" and 26" December are designated as public
holidays inthe United Kingdonm 2014.

Althoughtradersshouldaccept the @nsumer'sight to withdraw from the contractiuringthe
extended withdrawal period, théaveno express obligation to inform the consurtiet an
extensionis possible(see also théModel instructions on withdrawaknnexed to the
Directive).

6.1.2. Starting pint of the withdrawal period

Article 9

2. Without prejudice to Article 10, the withdrawal period referred to in paragraph 1 o
Article shall expire after 14 days from:

(@) inthe case of service contracts, the day of the conclusion of the contract;

(b) in the case of sales contracts, the day on which the consumer or a third party oth
the carrier and indicated by the consumer acquires physical possession of the go
(i) in the case of multiple goods ordered by the consumer in one order and ak
separately, the day on which the consumer or a third party other than the carrie
indicated by the consumer acquires physical possession of the last good;

(i) in the case of delivery of a good consisting of multiple lots or pieces, the d
which the consumer or a third party other than the carrier and indicated by
consumer acquires physical possession of the last lot or piece;

(iii) in the case of contracts for regular delivery of goods during defined period of
the day on which the conser or a third party other than the carrier and indicated
the consumer acquires physical possession of the first good;

(c) inthe case of contracts for the supply of water, gas or electricity, where they are |
up for sale in a limited volume or setaquity, of district heating or of digital conte
which is not supplied on a tangible medium, the day of the conclusion of the contr

0 For example, the list for 2014 is available at: http://eur

lex.europa.eu/LexUriServ/LexUrg8v.do?uri=0J:C:2013:378:0029:0030:EN:PDF
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The day from which the 14ay right of withdrawal period isalculaed depend on whether
the contracis asales conmfict, a service contracta contract for online digitatontentor a
contract forthe supply opublic utilities. The Directive provides for two starting points:

) the day of the conclusion of the contrécfor service contracts, contracts ftire
supply ofpublic utilities and contracts famlinedigital content;

T the day of taking physical possession of goods (delivierigr sales contracts but
subject to several special rules for: (1) multiple goods ordered in one order and
delivered separately; (2) ga®donsisting of multiple lots or pieces and delivered
separately; and (3) contracts for regular delivery of goods during defined period of
time.

For goods that areelivered the withdrawal periodbeginsthe dayafter theyreach the
consumer or anothgrerson indicated by the consumether thara carrier (Article 9(2)(b)).
This differs from Article 20, which provides for thiesk to pass to the consumes aoon ashe
goods are delivered to the carrier iettarrier was commissioned by the consumeat aot
offered by the trader.

If there is more than one deliverjzet withdrawal periodeginsthe dayafter delivery ofthe
last of the goods ordered in a single order but delivered separate{rticle 9(2)(b)(i)).
This rule is justified by the consumel&gitimate interestn receiung all partsof a single
order before decidinghether tovithdrawfrom the contragtfor examplefor:

1 amain good and accessories, suchaammera and lens, or

1 clothing such as gacket and trousersvhichwere ordered togther andntended
to be worn together.

In such cases, single withdrawal perioghouldapply from the day aftedelivery of the last
good.

As statedin recital 40: € ] the consumer should be abl e
before acquiring physial possession of the goddsMoreover, nothing prevents the
consumefrom refusng totake possession of the gooisthis case

1 For example, after ordering an item from trader X the consumer finds a better
offer for the same item from trader the consuner therefore notifies trader X of
the exercise of the right of withdrawal and does not pick up the item at the post
office.

6.2. Information about the right of withdrawal

Article 6(1) requires traders to providertain information abouhe right of withdrawal from
off-premises and distance contracts.

Article 6(1)

(h) where a right of withdrawal exists, the conditions, time limit and procedure
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exercising that right in accordance with Article 11(1), as well as the model withdrawal
set out in AnnexB);

() where applicable, that the consumer will have to bear the cost of returning the gog
case of withdrawal and, for distance contracts, if the goods, by their nature, cannot ng
be returned by post, the cost of returning the goods;

() that, if the consumer exercises the right of withdrawal after having made a requ
accordance with Article 7(3) or Article 8(8), the consumer shall be liable to pay the
reasonable costs in accordance with Article 14(3);

(k) where a right of withdrawais not provided for in accordance with Article 16, t
information that the consumer will not benefit from a right of withdrawal or, w
applicable, the circumstances under whi

UnderAtrticle 6(1), the nformation must belear and comprehensibldnderArticle 6(4), the
trader may uséhe model instructions on withdrawal set ouimex I(A) of the Directiveto
provide theinformation referred to in points (h), (i) and.(Jj the information isfilled in
correctly and given tthe consumetthetrader has met these information requirements.

However, thesenodel instructions on withdrawal in Annex I(A) are_not mandatory and
the trader may adjust their wording, for example, usiiregerms'l / me instead of'we/ usif
the trader is an indigtual entrepreneur or displayirige trader's identity and contact details in
the header of the forind referring to these details in the text

By contrast, if the right of withdrawalinderArticle 6(1)(h) apples the tradershouldalways
provide the consumer with theodel withdrawal form set out in Annex I(B)evenif the
traderalso givesthe consumer the option of filling in andrslinga form on its website about
the right of withdrawalin line with Article 113).

The additional online fornmay be different from the model withdrawal form . But if the
traderwishes touse a different online form to colleanhoreinformation from the consumer,
such as the reasons for the withdrawal, atherquestionsof this kindshould be presented
separately and should be possible to send the form withanswering them.

When giving information on time limitsinder Article 6(1)(h) for withdrawafrom sales
contracts under Article 9 (except for contracts for regular delieérgoods) if the exact
mode of delivery(single or multiple)is not known in advance, the tradmay inform the

consumer that the withdrawal period will expire after 14 days from thaftienthe consumer
acquires, or a third party indicated by the const other than carrigracquiresphysical

possession of the last good or lot of the order
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Where one of thexceptions from the right of withdrawal provided in Article 16 applies,
the consumer should be informed about the exceptiderArticle 6(1)K).

Where one of the unconditionaxceptios applies only the information required under
Article 6(1)(k) should be providedot theinformation about the right of withdrawal under
Article 6(1)(h) and (i):

1 For example, dr products such as milk and nieaovered by the exception in
Article 16(d), onlythe information required by Article 6(1)(k) is relevamng. the
trader should inform the consumer thtere isno right of withdrawal from the
contract because these products are liable to deterionagxpire rapidly.

By contrast for exceptions which only apply in certain circumstances, the information
required byArticle 6(1)(k) shouldbe providedn addition to the information required under
Article 6(1)(h) and (j):

1 For example,dr canned food wibh is sealed within the meaning of Article 16(e),
the trader should inform the consumeof the conditions, time limifsetc. for
withdrawal as required under Article 6(1)(h)he tradershouldalso inform the
consumer thatfor health protection and hygie reasonsthe consumeloses the
right of withdrawal ifthe cansare opened

Article 6(1)(i) requiresthe trader to statéhe cost of returning the goodsthat cannot
normally be returned by post:

1 For examplethis applies tabulky items, such asifiture and large equipment
(fridges, washing machines etc.), which are typically delivered -ttedoor
rather than handed in for dispatch apost office.

Recital 36 explains that this information requireménimet, for example, if the trader
specifies one carrier (for instance tharrierassignedo deliver the good) and one prifer
returning the goods.

Recital 36 also states thaivhere the cost of returning the goods cannot reasonably be
calculated in advance by the trader, for example becthesérader does not offer to arrange

for the return of the goods himself, the trader should provide a statement that such a cost will
be payable, and that this cost may be higlnmng with a reasonable estimation of the
maximum cost, which could be based the cost of delivery to the consumer

Where the trader offers different delivery methods, the return cost mestibeatedased on
the cost of the specific delivery method chosen by the consumer:

1 For example, if the deliveris arranged to the consusns street address, then
also the cost of return may be based on the cost of collecting the gbtuht
street address.
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The obligation tcstatethe return cost oprovide anestimaé shouldnot requirethe traderto
provide this information for diffrent possible return scenarios (such as rgtgrin
assembled form furniturthat wasdeliveredunassembleth a package).

6.3. Exercise of the right of withdrawal

Article 11 of the Directive provides that the consumer can withdram the contracby

either using the model withdrawal form or making any other unequivocal statement. The
relevant recital 44 refers teeturning the goods with a clear statemepté | However,
consumer should remain free to withdramv his own words,provided that his stateemt

setting out his decision to withdraw from the contract to the trader is unequivocal. A letter, a
telephone call or returning the goods with a clear statement could meet this requirement, but
the burden of proof of having withdrawn within the time knfiiked in the Directive should be

on the consumer. For this reason, it is in the interest of the consumer to make use of a durable
medium when communicating his withdrawal to the trader

Accordingly, itshouldnot be possible to withdraw from the conttday simpl returring the

goods without any explicit statement to this effect.fiR@ngdelivery or not pickinghe goods

up at the post office would not as such count as valid expressions of withdrawal. In this way,
the Directive ensures that the tradevuld not wrongly consider the return of a package as
withdrawal, when it has not been delivered to the customer for some technical reason.

On the other hand, the statement used by the consumer to withdraw from the contract does not
necessarily have to mfto theright of withdrawalin legal terms:

1 For example, also a statement'@rminating or 'retracting from the contracor
using similar wordsshould be considered as sufficientimequivocdlas long as
the consumer and the contract in questna identifiable.

Since the consumer bears the burden of proof regarding the exercise of the right of
withdrawal, recital 44 highlights the benefits of using a durable mediwrase there is any
dispute. Furthermore, evidence of having sent the notditavould obviously provide an
additional safeguard for the consumer to prove his case:

1 For examplethe consumer coulkleep a copy of the senih®il or of thereceipt
for registered post.
6.4. Right of withdrawal in respect of goods
6.4.1. Multiple or defective goad
A consumer may want tpartly withdraw from a contract for multiple goodf wishing to
cancel the purchase of only one or some of them.

Although the Directive does not expressly provide for such a right, it also does not prevent the
trader and the caumer from agreeing on a partial withdrawal from the contract by returning
only an individual good or several goods sold under a single order. For example, where the
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goods supplied under the same contract include promotional iteensradershouldnot be
obligedto agredo the return obnly those items sold at full price.

The situation would be differeiftthe consumer has not agreed to receive ahgiftthe trade

has nevertheless provided. Such a gift may be treated as unsolicited fafid unde the

rules on inertia selling. Article 27 apoint 29 of Annex | to the Unfair Commercial Practices
Directive 2005/29/EC prohibilDemanding immediate or deferr@dyment for or the return

or safekeeping of productsupplied by the trader, but not soted by the consumer except
where the product is a substitute supplied in conformity with Article 7(3) of Directive 97/7/EC
(inertia selling).

If the consumer has been supplied with a faulty good, which is not in conformity with the
contract as provided ithe Consumer Sales and Guarantees Directive 1999/44HeC,
consumeishould havehe choice within the 14day period from deliveryof either invoking

the remedies under that Directive or withdrawing from the contract.

6.4.2. Return of the goods

Article 14

1. Unless the trader has offered to collect the goods himself, the consumer shall send
goods or hand them over to the trader or to a person authorised by the trader to rece
goods, without undue delay and in any event not later than 14frbagshe day on which h
has communicated his decision to withdraw from the contract to the trader in accof
with Article 11. The deadline shall be met if the consumer sends back the goods be
period of 14 days has expired.

The consumer shall dnbear the direct cost of returning the goods unless the tradel
agreed to bear them or the trader failed to inform the consumer that the consumer has
them.

In the case of offremises contracts where the goods have been delivered to the eons
home at the time of the conclusion of the contract, the trader shall at his own expense
the goods if, by their nature, those goods camaoomally be returned by post.

Article 14(1) requires the consumer to return the goods to the trademding then back

within 14 days from the dagfter the consumenotified the tradeiof withdrawal from the
contract. However, as the consumer is responsible for handling the goods and their diminished
value during the right of withdrawal period (see alBlmapter6.4.4), it should be irthe
consumes natural interest to return them as soon as possdtieer than wait until the
deadlineexpires.

There is an exceptioroff off-premises contracts If the goods have been delivered to the
consumer O6he tinte@frthe coactusian of the contrabke trader has to collectat his
own expense those goods, whicannot normally be returned by post
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This requirement is, accordingly, an exception from the general rule in Article 6(1)(i)
requiring traders tanform the consumer about the cost of returning goods whicannot
normally be returned by pogseeChapter6.2).

Thedirect cost of returning the goodsis paid by theconsumennless the traddras failed to
inform the consumeof this requirement wer Article 6(1)(i) or hasagreed to bear theost.
These twatems ofinformation are also included in the Model instructions on withdrawal in
Annex I(A), which traders can use toeettheir obligation toinform the consumerThe
notion of 'direct costshould exclude any administrative, handling 'ogstocking cost borne

by the trader in connection with the return of the goods.

An offer by the trader tcécollect the goods himselfshouldbind the consumer only the
trader has alsofferedto bear the st If that is not the case and the consumer finds a more
costefficient andstill reliablemethod ofreturn offered by a recognised service provites,
consumer shouldot be obliged under the Directive to accept the trader's offer to collect the
goods

6.4.3. Reimbursement of the payments received from the consumer
Article 13

1. The trader shall reimburse all payments received from the consumer, includ
applicable, the costs of delivery without undue delay and in any event not later than ]
fomt he day on which he is informed of
contract in accordance with Article 11.

The trader shall carry out the reimbursement referred to in the first subparagraph usi
same means of payment as the consumerfoséle initial transaction, unless the consun
has expressly agreed otherwise and provided that the consumer does not incur any f
result of such reimbursement.

2. Notwithstanding paragraph 1, the trader shall not be required to reimburse
supplementary costs, if the consumer has expressly opted for a type of delivery other {
least expensive type of standard delivery offered by the trader.

3. Unless the trader has offered to collect the goods himself, with regard to sales co
the trader may withhold the reimbursement until he has received the goods back, or U
consumer has supplied evidence of having sent back the goods, whichever is the earli¢

Article 13(1) requires the trader to carry out the reimbursement withauteudelay and by
no later than 14 daysfrom the day the consumer inforntise traderof the decision to
withdraw from the contract.

For sales contrast underArticle 13(3), the trader can onlyithhold the reimbursement
beyond this deadlineuntil he has gher received the goods or at least evidence has been
supplied by the consumer that the goods have been sent back.
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If the goods or the evidence are received after thdaldperiodexpires the trader should
reimbursethe consumemwithout undue delay. Whaconstitutes "undue delayhust be
assessed on a casgcase basis; however, in normal circumstances it should not take more
than a few working days farocess the refund

In allowing the trader towithhold a refund Article 13(3) clarifies the obligatims of
consumers and traderlt improves the trader's position compared to the Distance Selling
Directive 97/7/EC (DSD), which requilehe trader to reimburse the consumer as soon as
possible and in any case within 30 days, without specifying whetheotisamer must send
thegoodsbackfirst (see Article 6(2) DSD).

The concept okvidence of having sent back the goods obviously quite important for the
application of Article 13(3). In principle, ith'evidencé should be understood as a written
statenent from an established transport or postal service provider specifying the sender and
the recipient.

In principle, this evidencehouldnot necessarily have to involve third party guarastbat

the good in questionhave been inspected and verifieBuch extraservices are likely to be
expensiveand so coulddiscourage the consumer froexercisng the right of withdrawal,

which is specifically precluded by the Directive (see recital'd & ] The obligatio
consumer in the event of withdrawabsifd not discourage the consumer from exercising his

right of withdrawal).

AlthoughArticle 14(2) entitles the trader to hold the consumer liable for any diminished value
of the goodsaused bynishandling during the right of withdrawal periathder Aricle 13(3)

the trademustreimburse the consumer afteavingreceived evidencethat the goodshave

been sent back

If the consumer accepts thmder'soffer to collect the goodsr the trader hasfferedto
collect them at his expense, the tragleauld not be abldo invokethe right to withhold the
refund under Article 13(3). Thishouldprovideanadditional incentiveo the trader to arrange
for the return of the goods as soon as possible.

Article 13(1) specifically requires the trader to ube same means of paymenfor the
refundas the consumer used for the initial transaction. In particular, the sladeidrefund
the full amount paid by the consumer in the currency of the payment:

1 For exampl e, I f t he consumetaderp Bankd by
account the trader should reimbursthe consumetby transferring the same
amount back, covering also any feescharged for the latter transferby the
consumer's bank.

1 However the tradershouldnot have to cover any bank fees paid by thesamer
for the initial payment.
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i If the consumer's bank account is in one currency but the paymentfand aee
made in a different currency, the tradsiould not be responsible for any loss
arising from the currency exchange performed by the consanbank on the
refund

Article 13(1) also allows the trader and the consumer to expressly agraediferent
method, such as reimbursement by bank cheque instead of transfea curirencyotherthan
the currency of payment, provided that the consutloes not incur any fees as a result of
using a different method:

1 For examplejf the trader gets the consumer's agreemeradoept a refundy
bank cheque instead of a bank transfer, the tragteyuld bear any additional
coststo the consumerfor exampe, currency exchange or bank costs, iaggrom
the trader'suse of a different payment method.

Recital 46 tatesregarding the use afouchers "The reimbursement should not be made by
voucher unless the consumer has used vouchers for the initial ttexmsac has expressly
accepted them"

6.4.4. Consumer's liability for mishandling of the goods

Article 14

2. The consumer shall only be liable for any diminished value of the goods resulting fr
handling of the goods other than what is necessary to estabésmature, characteristics an
functioning of the goods. The consumer shall in any event not be liable for diminishe
of the goods where the trader has failed to provide notice of the right of withdray
accordance with point (h) of Article 6(1)] € ]

5. Except as provided for in Article 13(2) and in this Article, the consumer shall not inct
liability as a consequence of the exercise of the right of withdrawal.

As explained in recital 47, the consumean withdrawfrom the contractegardles of how

the goods have bedranded during the withdrawal periodSome consumers exercise their
right of withdrawal after having used the goods to an extent more than necessary to establish
the nature, characteristics and the functioning of the gaodthis case the consumer should

not lose the right to withdraw but should be liable for any diminished value of the goods

[ €]

However, in these cases Article 14(2) makes the consumer 'fabény diminished valuef

the goods resulting from the haimdj of the goods other than what is necessary to establish
the nature, characteristics and functioning of the gboRecital 47 further explains this
obligation:'[ é.]In order to establish the nature, characteristics and functioning of the goods,
the corsumer should only handle and inspect them in the same manner as he would be
allowed to do in a shopFor example, the consumer should only try on a garment and should
not be allowed to wear it. Consequently, the consumer should handle and inspect the goods
with due care during the withdrawal period.
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The diminished value of the goods can consist, in particular, of the cleaning and repairs cost
and,if the good can no longer be sold as new, titgectively justified loss of income for the
trader when dispsing of the returned good as sectrathd good.

Whether the consumer's testing of the goaent beyond what was necess#éoyestablish
their nature, characteristics and functioning will have to be assessed onla/aas®e basis in
the eventof a dispué. The comparison with what the consumer can normally do in a brick
andmortar shop serves as a good point of refergiocexample

1 Before purchasing audio/video and recording equipment, the consumer would
normally be able to test themageor soundquality;

1 Trying on a garment in a shop would not involve the removal of the
manufacturer's tag;

1 The consumer would not normally be able to practically test household
appliances, such as kitchen appliances, the actual use of which unavoidably
leaves traes;

1 The consumer would not be ab&®nfigure software on a computer; hence
reasonable costs for any resetting of such equipment would also constitute
diminished value.

It should be kept in mind thagstablishing the functionin@f the goodsn this cortext is
different fromcheckingthat they arefault-free in every respect. the goodgurn out to be
faulty in later use, the consumer is protected tne legislation on sales and guarantees
(Directive 1999/44/EC).

In principle, the consumer should béle to open the packagingto access the goedf
similar goods are normally displayed in shops in unpacked condiiemce damage caused
to the packaging bgnerelyopeningit is not cause focompensation. However, any protective
films appliedto the item should only be removed where strictly necessary to test it.

In relation to the right of withdrawal under the replaced Distance Selling Directive 97/7/EC
the Court of Justice ruled in ca€e489/07Pia Messnel(paragraph 27) that national rule
placing on the consumer the onus of provinghat he did not use those goods during the
period for withdrawal in ananner which went beyond what was necessary to permit him to
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make effective use of his right of withdrawal would adversely affect the efficiency and
effectiveness of the right of withdravfal

The Directive does not regulate tlemforcement of the consumes liability for the

diminished valueof the goods.n particular it does not sayhether this liability merely
implies that the trademmay bring legal proceedings against the consumethat the trader
may unilaterally charge the consumer for the daenagreduce the amount afy refunddue

to the consumer in order tompensatéor the purported diminished valwé the goods

These issues arhereforesubject tothe general contract and procedural laws of Member
Statesasreferred to inArticle 3(5). For example, Member States may allow traders to reduce
the sum refunded for goods returnesh order to cover their diminished value due to
mishandling during the right of withdrawal period.

Under Article 14(2)the'consumer is in any event not liabte fliminished value of the goods
where the trader has failed to provide notice of the right of withdrawal in accordance with
point (h) of Article 6(1).Another consequence of failing to provide this notice under Article
10 of the Directive is thathe withdrawal period is extended by up to 12 monthsThis
means, that a consumer may withdraw from the contractsdteeconsiderable time, during
which he has been effectively using the goods without bearing any liability for the resulting
tear and wear.

6.4.5. Risk when returning the goods to the trader

The Directive does not regulate who bears the rislad¢ordental damage or lossluring the
return of the goodswhen the consumer withdrafrom the contract. Therefore, this matter
is also subject to national lawsyhich may, for example, provide that the risk during the
return of the goods lies with the consunoerce it is transferretb him upon delivery in
accordance with Article 20.

In principle, when returning the goods, the consursieould take reasonable aarfor
example, by choosing an established transport or postal service préovigmsure that the
goodsreach the trader and are not damaged in transit

Where the consumer hagver taken physical possession of the gogcd.g. by refusing to
take delivey, either without any explicit statement with a statementot the trader about
withdrawal from the contract, the traderowld continue bearing the risk of loss or damage
since no transfer of risk to the consumer will have taken place according t@ &ficl

2 '27. In that regard, it follows from the last part of recital 14 in the preamble to Directive 97/7 that it is

for the Member States to determine the other conditions and arrangements following exercise of the
right of withdrawal. That power must, however, be exercised in accordance with the purpose of that
directive and, in particular, may not adversely affect the efficiency and effectiveness of the right of
withdrawal. Such would, for example, be the caseeifdimount of compensation, such as that referred

to in the previous paragraph, were to appear disproportionate in relation to the purchase price of the
goods at issue or also the provision of national law were to place on the consumer the onus of
proving that he did not use those goods during the period for withdrawal in a manner which went
beyond what was necessary to permit him to make effective use of his right of withdrawal
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6.5. Withdrawal from the provision of services
6.5.1. Consumer's consetd immediate performance and compensation obligation

Article 14

3. Where a consumer exercises the right of withdrawal after having made a requ
accordance with Article 7(3) or Articlg(8), the consumer shall pay to the trader an amg
which is in proportion to what has been provided until the time the consumer has ini
the trader of the exercise of the right of withdrawal, in comparison with the full covera
the contract. Theroportionate amount to be paid by the consumer to the trader sha
calculated on the basis of the total price agreed in the contract. If the total price is exc
the proportionate amount shall be calculated on the basis of the maiket #awha has
been provided.

Article 7(3) and Article 8(8), which addresff-premises and distance contracespectively,

in identical terms, provide thatvhere a consumer wants the performance of services, or the
supply of water, gas or electricity, wheleey are not put up for sale in a limited volume or
set quantity, or of district heating, to begin during the withdrawal period provided for in
Article 9(2), the trader shall require that the consumer nakexpress request

These provisiongherefore apdy if the consumemwants the service tostart during the
withdrawal period. However, theshouldnot prevent the traddrom actively proposing that
the consumer make such a request. At the same ttieeshouldnaot oblige the trader either
to offer this optionor to accept the consumer's request.

Article 14(3) allows the consumer to withdraw from the provision of services or public
utilities even after making an express requestThis is also confirmed in recitaéb0: 'the
consumer should benefit from hight of withdrawal even in case he has asked for the
provision of services before the end of the withdrawal périod

However, in relation tgervice contracts underArticle 16(a), the consumer loses the right of
withdrawal ‘after the service has beenlfuperformed if the performance has begun with the
c 0 n s u pmierrexpiess consentand with theacknowledgement that he will lose his right
of withdrawal once the contract has been fully performed by the tradarticle 16(a)).

The consumer'gexpress onsentin Article 16(a) should be interpreted as #ress request
required under Articles 7(3nd 8(8). Where the service contract is of such a natureitthat
may be fully performed during the withdrawal period, e.g., an installation contractadee t
should also obtain the consumer's acknowledgement about the loss of the right of withdrawal
once the contradtas beerfully performed.

By analogy with the rules on additional payments under Article 22, the express request/
conseritin this @ntext should be interpreted as implymgositive action by the consumer
such as ticking a box on the website. The use of digked box or of a clause in the general
terms anactonditionsfor this purposés not likely to satisfy theerequirements.
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The consumer's request/ consent and acknowledgement can be expressedjon The
requirements of Articles 7(3) / 8(8) and 16(a) could be fulfilled, for example, by the following
formula:

1 [ ]| hereby request immediate performance of the service cdn@ad
acknowledge that | will lose my right of withdrawal from the contract once the
service contract is fully performed.

The consumer's express request/ consent may also be in the form of an explicit agreement
between the parties to execute the contraatraas from a specific date during the withdrawal
period.

Where services, such as installatiane provided under a sales contractrecital 50states

the following:'[ é ] For contracts having as their obj
provided forin this Directive on the return of goods should apply to the goods aspects and the
compensation regime for services should apply to the services aspects

Sq if the service is provided during the right of withdrawal period from the sales contract
(e.g.,immediatelyupondelivery of the goods), the trader should also obtairctimsumer's
express request for the performance of the serviaduring the right of withdrawal period if

he wishes to be compensated for that servidbenevent thathe consumer ithdraws from

the contract

1 For example, where the same distance ompodimises sales contract provides for
delivery and installation of &ouseholdappliance, the consumer coutdquest
the trader toinstall the appliance immediately upon its deliverdowever, the
consumer would stithavea 14-day right of withdrawal period from the dayter
delivery. If the consumehendecides to withdraw from the contract within this
period,the trader vould be entitled® compensabn for both the installation csts
and any diminished value of the appliance.

If the consumer withdraws from the contract during the right of withdrawal period after
requesting its immediate performance, Article 14(3) requires the consumer to pay the trader
an amount which is in propation to what has been provided on the basis of the total price
agreed:

1 For example, a consumeavho withdraws from a contract for mobile telephone
services after using the service for 10 deysild haveo pay the trader one third
of the monthly subscriti?? plus the price of anyadditional servicesreceived
during that period.

= See also Article @)(d) of Regulation No 1182/71wvhich statesif a period includes parts of months,

the month shall, for the purpose of calculating such parts, be considered as théntindays'
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Where the provision of services involves @fécoststo the trader to make them available to
the consumer, the trader may include them in the calculation of the compensation:

1 For example, thetrader may include thecost of installation works at the
consumer's place of residentt&at are carried ouas part of a contract for land
line electronic communication services before the consumer withdraws from the
contract.

However, he compensatioshouldbe basd on the market value of what has been provided

if the total price is excessive. Useful explanatiohfiow to determinghe market value are

provided inrecital 50, whictstates![ €] The cal cul ati on nteHould he pr
be based on the price agreed in the contract unless the consumer demonstrates that the total
price is itself disproportionate, in which case the amount to be paid shall be calculated on the
basis of the market value of the service provided. Takeh value should be defined by
comparing the price of an equivalent service performed by other traders at the time of the
conclusion of' the contract. [ €]

Recital 14 refers to the application of Member States' rolesexcessive or extortionate
prices, which may be relevant in applying Article 14(3).

These rules on the right of withdrawal also apply to paid sentltasare provided by
electronic means, for example:

1 subscriptiors to internetbased storage of pictures created by the consumer, to
socid networls or to internet voice/video telephony;
1 subscriptiors to online weather or traffic servisg

1 subscriptiors to online newspapsinewslettes (see also the exception from the
right of withdrawal under Article 16(j), which applies to the supply of a
newspaper but not to newspaper subscriptions).

6.5.2. Consequences of the trader's failure to comply with the obligations

Article 14
4. The consumer shall bear no cost for:

(a) the performance of services or the supply of water, gas or electricity, wherar¢hegt
put up for sale in a limited volume or set quantity, or of district heating, in full or in
during the withdrawal period, where:

() the trader has failed to provide information in accordance with points (h) or
Article 6(1); or

(i) the consumer has not expressly requested performance to begin duril
withdrawal period in accordance with

Under Article 14(4)(a) the consumer bears no cost, i.e. the consumer is entitled either to
refund of the amau paid or not to pay at all if the trader has mpten the required
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information about the right of withdrawal under Article 6(1)(h) or (j) or if the consunmeer ha
not expressly requestddatthe service startluring the withdrawal period.

As in the caseof goods discussed above, failing to provide this specific information may
prove expensive tahe trader becauseinder Article 10, the withdrawal period may be
extended by up to 12 months. This means that the consumer may be entitledfteecost
services or public utilitiedor quite a longime.

6.6. Termination of the contract following the exercise of the right of withdrawal

Article 12
The exercise of the right of withdrawal shall terminate the obligations of the parties:
(a) to perform the distance oiff-premises contract; or

(b) to conclude the distance or-gifemises contract, in cases where an offer was made |
consumer.

Article 12 statesthat exercise of the right of withdrawal terminates pheties'obligatiors to
perform the contract, ingpticular the consumer's obligation to pay or to conclude the contract
if the consumer has made the offer.

However, under Article 3(2), this ruledoes not affecbther sectospecific EU ruleson
terminatng contracs.

1 For example, Directive 2009/72/EChdhe internal market in electriciy’ and
Directive 2009/73/EC otheinternal market in g&® (Article 3(6)) provide thaif
a customer, while respecting contractual conditions, wishes to change supplier,
the operator(s) concernadust make the changeathin three weeks.

Sa if a consumer decides to withdraw from a contract for electricity oagdswitch to a
new provider, the previous supplier and the consumer may continue to be lipotmeir
contractfor up to three weeksn derogatiorfrom the rule in Article 14(3) on compensation
for what has been provided until withdrawal.

= Directive 2009/72/EC concerning common rules for the internal market in electricity and repealing

Directive 2003/54/EC, Artid 3(5):

‘Member States shall ensure that:

(a) where a customer, while respecting contractual conditions, wishes to change supplier, the change is
effected by the operator(s) concerned within three weeks; and

(b) customers are entitled to receive all relat’consumption data.

Directive 2009/73/EC concerning common rules for the internal market in natural gas and repealing
Directive 2003/55/EC, Article 3(6):

‘Member States shall ensure that:

(&) where a customer, while respecting the contractual comgdit wishes to change supplier, the
change is effected by the operator(s) concerned within three weeks; and

(b) customers are entitled to receive all relevant consumption'data.

24
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6.7. Ancillary contracts

Article 15

1. Without prejudice to Article 15 of Directive 2008/48/EC of the European Parliament g
the Council of 23 April 2008 on credit agreemefutisconsumers, if the consumer exerci
his right of withdrawal from a distance or an -offremises contract in accordance w
Articles 9 to 14 of this Directive, any ancillary contracts shall be automatically termin
without any costs for the consamexcept as provided for in Article 13(2) and in Article
of this Directive.

2. The Member States shall lay down detailed rules on the termination of such contract

Article 2(15) definesan ancillary contract asa contract by which the consumeccmires

goods or services related to a distance contract or aipreimises contract and where those
goods are supplied or those services are provided by the trader or a third party on the basis
of an arrangement between that third party and the trafier example:

1 a celivery, maintenance or installation contract,
1 an insurance and credit agreement to finance the purchase.

Although generally excluded from the scope of application of the Directive by virtue of
Article 3(3)(d), any ancillary insurance @ncredit contractswould be terminated in
accordance with Article 15.

The relationship between the separate linked contracts should be assaettedminavhich
is the maircontractand which is ancillary to themain contract

1 For example, wherghroughseparate contracts with the same tradeiconsumer
purchasesnobile telephony services and a mobile hantsstis (partly) paidfor
in the monthly price for the service, the service contract should be regarded as the
main contract. Thishouldnot preent the consumdrom withdrawingseparately
only from the ancillary sales contract wikeeping the service contract.

Where the ancillary contract is subject to the Directive (for example, a contract for delivery or
installation), the consumeshould compensate the traddor the cost of what has been
providedin accordance with Articles 13(2) and 14.

On the other hand, if the ancillary contract is generally outside the scope of the Directive
(such asaninsurance or credit contract), the consequenédke termination will be subject
to the sectorspecific or general contract law rules of the Member States.

The detailed rules on the termination of ancillary contracts are to be laid down by Member
States. These may include, for example, the tradbligation to inform any other relevant
trader when he is informed by a consumer
main contract.
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6.8. Exceptions from the right of withdrawal

Article 16 lists 13 contracts/ situations in which the consumer haghbof withdrawal or
loses this right under certain conditions. eTfollowing situations or contractslesere
particular attentiomere.

6.8.1. Goods made ttheconsumer's specifications or clearly personalised

Article 16

(c) the supply of goods madetoth@e nsumer 6 s speci ficati on

This exception from the right of withdrawal is identical hattprovidedfor in Article 6(3) of
the Distance Selling Directiv@7/7/EC

'‘Goods made to the ¢ aedelinedeinr Artde 2 ofptlee Direkctivecast i on s
'non- prefabricated goods made on the basis of an individual choice of or decision by the
consumeér Recital 49 of the Directive refers tailor-made curtainsas an example of goed

made to the consume ra@ sleadypersonalfsedc at i ons or whi

Since this rulegs an exception from th®irective'smore general rulgiving consumers the
right of withdrawal from distance/offremises contracts, it should be interpreted narrowly.

Sa this exceptiorshouldcover, for examie:

1 goods, for which the consumer has provided specifications, such as measurements
for furniture or the size of a fabric

1 goods, for which the consumer has requested specific perseshfdetures, such
as a particular design for a car that is made taer or a specific component for
a computer, which has to be individually procured for that particular order and
which was not part of the trader's general offer to the public

1 address labels with the consumer's contact informationTeshirts with a
persaalised print.

Specification/ personalisation in this context should be taken to mean that theagead
principle, unique and produced according to the individual wishes and requirestaathy
the consumer and agreed with the trader.

In contrastwhere the consumer simphyake upthe goods by picking from the standard (pre
set) options provided by the trader, such as cavoadditional equipment ia car, ormakes

up a set of furniture on the basis of standard elemenshiotildnot be possibleto speak of
either'specificationor ‘personalisationn the narrow sense of this provision.

54



EUROPEAN COMMISSION, DG JUSTICE, June 2014

6.8.2. Goods with specific characteristics

Article 16
(d) the supply of goods which are liable to deteriorate or expire rapidly;

(e) the supply of sealed goods ghhiare not suitable for return due to health protection
hygiene reasons and were unsealed after delivery;

(f) the supply of goods which are, after delivery, according to their nature, inseparably
with other items;

An example of goods liable tteteriorate or expire rapidly referred to in point¢dild be

1 food and drinks with short expiry time limits, including those to be kept
refrigerated.

For an item tde exemptunderpoint (e), there should be genuine health protection or hygiene
reasos for using aseal, which mayonsistof protective wrapping or film. This exception
could apply, for example, the following goods if unsealed by the consumer after delivery

1 Cosmetic products such as lipsticks;

q Mattresses.

For other cosmetic producthatcannot be considered as being sealed for health protection or
hygiene reasons, the trader may give the consumer anadiiasf testng them as in a shop,

for example, by including a free tester with the prodiibat way the consumerwould not
needto open the packaging of the product in order to exetbise right to establish the
nature and characteristics of the product.

Recital 49 refers tthe supply of'fuel' as an example of goods inseparably mixed with other
items.

6.8.3. Contracts witha specifc date or period of performance

Article 16

() the provision of accommodation other than for residential purpose, transport of gooc
rental services, catering or services related to leisure activities if the contract provides
specific date or griod of performance;

For this exception to apply, the contrasthould stipulate 'a specific date or period of
performance Again, since this is an exception, it should be interpreted narrowly. It should
therefore be appliedearing in mindhe easons igen inrecital 49:[ é ] The grantin
right of withdrawal to the consumer could also be inappropriate in the case of certain
services wheréhe conclusion of the contract implies the setting aside of capaeitych, if a

right of withdrawal were exeised, the trader may find difficult to fill. This would for
example be the case where reservations are made at hotels or concerning holiday cottages or
cultural or sporting events.
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Recital 49 gives the following examples of this exception:

1 bookings at btels, holiday cottages or cultural or sporting events.

1 other examples include theatre performances on a specific date or catering at a

birthday or wedding party on a specific date.

The term'car used inArticle 16(l) should beunderstood as referring wehicles designed for
the carriage of passengers.

Rental of motorbikes and meao&transportother than cars on specific dates/ periods could
also be exempted from the right of withdrawal as a semat®ed to leisure activities

In caseC-336/03 easyCarconcerning the Distance Selling Directive 97/7/EC the Court of
Justce ruled thattransport also includes making the means of transport available to the
consumer (see paragraphs 26 andi@particulaj. According to thatnterpretationtherental

of trucks for thecarriage of good®n a specific date could faWithin the scope of the
exception provided in Article 16(]) for tHeansport of goods

Although Article 16(I) covers contrastfor the transport of goods, it would not apply to
storage services, even where they are provided on specific dates.

7. DELIVERY

Article 18

1. Unless the parties have agreed otherwise on the time of delivery, the trader shall
the goods by transferring the physical possession or control of the goods to the co
without undue delay, but not later than 30 days from the conclo$ithre contract.

2. Where the trader has failed to fulfil his obligation to deliver the goods at the time g
upon with the consumer or within the time limit set out in paragraph 1, the consume
call upon him to make the delivery within an additll period of time appropriate to th
circumstances. If the trader fails to deliver the goods within that additional period of tim
consumer shall be entitled to terminate the contract.

The first subparagraph shall not be applicable to sales corgnatiere the trader has refus
to deliver the goods or where delivery within the agreed delivery period is essential
into account all the circumstances attending the conclusion of the contract or whe
consumer informs the trader, prior to thenclusion of the contract, that delivery by or of
specified date is essential. In those cases, if the trader fails to deliver the goods at {
agreed upon with the consumer or within the time limit set out in paragraph 1, the cor

25

on fuel economy and CO2 emissions) as ‘amytor vehicle of category M1, as defined in Annex Il to
Directive 70/156/EEC Directive 70/156/EEC is now replaced by Directive 2007/46/EC (on approval
of motor vehicles), where vehictategory M1 is defined dgehicles designed and constructed for the
carriage of passengers and comprising no '‘more
Finally, Article 3 of this Directive define'vehiclé as'any powerdriven vehicle whichs moved by its

own meanshaving at least four whee|sbeing complete, completed or incomplete, with a maximum
design speed exceeding 25 km/h, including any trailer which is towed by a motor'vehicle
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shall be entied to terminate the contract immediately.

3. Upon termination of the contract, the trader shall, without undue delay, reimburse al
paid under the contract.

4. In addition to the termination of the contract in accordance with paragraph 2
consumemay have recourse to other remedies provided for by national law.

Article 18 only applies to sales contracts, asregglystatedin Article 17(1). The provisions
in Article 18 on the time of delivery are linked to the requirement in Article 5(1)(d) and
Article 6 (1)(g) to indicate the time for delivery of goods.

Under Article 6(1)(g) concerningdistance and offpremises contractsthe trader must
inform the consumeof ‘the time by which the trader undertakes to deliver the goBdson-

premises contacts under Article 5(1)(d), this information must be providédhere
applicable

Consequently, imn-premises contracts this information does not have to be providfettie
goods aralelivered or the sevice performed immediately. Fan-premisessalescontracts,
this information alsaloes not have to be providédthe seller plans to deliver the goods
within the 30day time limit specified in Article 18(1) (see also Chapgten precontractual
information requirements).

It is important to note that éhDirectivehas nospecific rules regarding service contratthe
trader fails to indicate the time for the performance of the services. The consequences of such
omission may be regulated in national law.

Under Article 18(2), if the trader does not dedr within this time limit or within the time

limit statedto the consumer, the consumer has to agree with the trader on an extension of the
delivery period. If the trader still does not delieforethe extensiorexpires the consumer

is entitled to teminate the contract.

However, if the stateddelivery period or the default 3fay period is essential (e.fpr
delivery of a wedding dregssee recital 52) and the trader fails to deliver the goods on time,
the consumer should be entitled to termindwe ¢tontract immediatelypon expiry of the
initially agreedtime limit.

National lawsmay regulatehte way the consumer should notify the trader of termination of
the contrac{see recital 52).

UnderArticle 18(4) national laws may provide the consumehwither remedies, examples

of which aregiveninrecital 53’ n addi ti on to the consumer s
where the trader has failed to fulfil his obligations to deliver the goods in accordance with
this Directive, the consumer may, atcordance with the applicable national law, have
recourse to other remediesuch as granting the trader an additional period of time for
delivery, enforcing the performance of the contract, withholding payment, and seeking
damages
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UnderArticle 18(3) if the contract is terminated, th@dermust refundall sums paid without
undue delay. The Directive does not spedftime limit for reimbursementlf there isa
dispute between the consumer and the traleut the timing of the refundhe competent
national bodies and courts will have to make a-tBsease assessment. In principle, a few
working days should suffice for the trader to process thade

8. PASSING OF RISK

Article 20

In contracts where the trader dispatches the goods to the constimerisk of loss of o
damage to the goods shall pass to the consumer when he or a third party indicateq
consumer and other than the carrier has acquired the physical possession of the
However, the risk shall pass to the consumer upon dglieethe carrier if the carrier way
commissioned by the consumer to carry the goods and that choice was not offerec
trader, without prejudice to the rights of the consumer against the carrier

Under Article 20, the risklsopasses to the consunwr delivery to a carrieif the carrieris
chosen by the consumer and not offered by the trader.

Regular delivery of goods order&th e-commerce, maibrderetc. often takes place without
immediate inspectioby the consumeof the goodsdelivered Unde the Directive the risk
passes to the consunmat taking physical possession of the geoelgardless of whethéney
havebeen inspected for defects. Howeubere is aequirement for faulfree deliveryunder
the Consumer Sales and Guarantees Directi®99/44/EC Article 5(3) of that Directive
stipulates that the burden of proof thia¢ goods were deliveredfree ofdefecs lies with the
sellerif adefect appears withisix monthsof delivery.

9. FEES FOR THE USE OF MEANS OF PAYMENT

Article 19

Member $ates shall prohibit traders from charging consumers, in respect of the usg
given means of payment, fees that exceed the cost borne by the trader for the use
means.

9.1. Introduction

Article 19 applies to the use theans of paymentSince thes¢éerms are not defined in any
way, Article 19shouldapply to any means of payment, including cash.
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As regards payments usipgyment (bank) cards Article 19 is currently not relevant for 13
Member Stateshat have used the option offered by Article 52¢8 the Payment Services
Directive (PSDj° to ban surcharging.

Furthermore,on 24 July 2013he Commission proposed measafes ban payment card
surcharges for most card transactions. Specifically, the proposal to revise the Payment
Services Directive b payment surcharges for-salled MIRregulate® cards, which
represent more than 95% of the consumer card market.

9.2. Definition of 'fees

Article 19 shouldapply to all kind of fees which are directly linkéd a means of payment,
regardless of how theyepresented to consumers.

1 For example, feeseferred toasadministration, booking or handling feeswvhich
are commonly used in the online ticketing sector, especially by airlines and ferry
companies, and also in online salef tickets for eventshould be covered by
Article 19 if they can be avoided by using a speaigans opayment.

Discounts granted to consumers for the use of a certain means of payment, most typically
direct debit, should not automatically be considered feesll other availal® means of
payment within the meaning of Article 19. This is becausédiseountmay be based on the
trader'slegitimate interesin encouragg the use of certain means of paym#rdat are more
efficient in relation to his business structure, rathantim coveing the costf usingsome

of theotherg®.

However, it cannot be excluded that surcharging, within the meaning of this Artigle, be
achieved bygiving identical or different discounts tariousmeans of payment and leaving,

% Directive 2007/64/ECof 13 November 2007 on payment services in the internal market amending
Directives 97/7/EC, 2002/65/EC, 2005/60/EC and 2006/48/EC and repealing Directive 97/5/EC. Article
52(3) reads as fallws: '3. The payment service provider shall not prevent the payee from requesting
from the payer a charge or from offering him a reduction for the use of a given payment instrument.
However, Member States may forbid or limit the right to request chargasytanto account the need

to encourage competition and promote the use of efficient payment instriments

Proposal for a Directiveon payment services in thmternal market and amending Directives
2002/65/EC, 2013/36/EU and 2009/110/EC and repealing Directive 2007/64/EC (COM/2013/0547
final); Proposal for a Regulatn of the European Parliament and the Council on interchange fees for
cardbased payment transactions (COM/2013/0550 final)

Multilateral Interchange Fees (MIFs) are multilaterally agreed fees payable between the Payment
Service Providers (PSPs) dfiet payer/consumer and of the payee/merchant. Article 55(4) of the
proposed Directive provides for banning payment surcharges for the most popular debit and credit card
payment schemes used by consumers (such as Visa and MasterCard), for which the proposed
Regulation introduces caps on interchange fees. The ban on surcharging will not apphcammeh

cards, which in particular include commercial cards (like company cards) and cards issuazligdso

three party schemes where the cards are not issubdrtkg but by the scheme itself (e.g. American
Express and Diners). For those payment transactions, Article 11(3) of the proposed Regulation confirms
that Article 19 of the CRD would remain applicable to prevent a trader from charging in excess of the
costborne for accepting that means of payment.

In particular, direct debit allows the trader to prediet casHlow. The discount for using direct debit

may therefore be grantewt so mucHor using a specific means of payment but rather to encourage th
consumer to pay regularly at a specified date.
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for instancepnly 1 or 2 payment methods outside the discount scheme. Each discount scheme
would have to be assessed for compatibility with Article 19 on alpasase basis.

Article 19 shouldnot prevent traders from charging different prices for the same good or
service when sold through different sales channels:

1 For example, a higher pricaight be chargedor a concert ticket issued directly
at the theatreand alower price charged at other sales premises.

9.3. Definition of the 'cost borne by the trader
9.3.1. The Merchat Service Charge and other direct costs for processing card payments

The Directive neither defines n@gives detailsof the notion of'cost borne by the trader
referred to in Article 19.

For most traders, theerchant service charge 'MSC') is the largst singlecomponenif
the cost of accepting card payments. The MSC generally includes:

1) the interchange fee paid by ttnader'sbank (the acquirer bank) to the card issuer;
2) the fees paid by theader'sbank to the scheme (e.g. Visa or MasterCard); and
3) the margin retained by theader'sbank to cover costs and profit.

For credit card transactions, the MSC is typically fixed at a percentage of the transaction
value, while for debit card transactions it is more commonly, though not universally, a flat
rate. The MSC vaes considerablydepending orturnover, the business sector and other
characteristics of the trader.

In addition,there may be transaction or overhead fees paid by the trader to the acquirer
bank or to a payment service intermediary.

Paymat service intermediarielselp some retailers accept secure payments and may charge
for providing payment functionalities, fraud detection and management services and/or
services usually provided by acquirer bafiks

% Payment service intermediarid®lp some retailers accept secure payments online or in other

‘cardholder not present' situations such as through call centres or mail order. Intermediaries may charge
for: (i) providing equipment and services needed to accept online and other distance payncbnas
payment functionality for retailers’ websites; and /or (ii) providing fraud detection and management
services (in which some intermediaries specialise); and /or providing some or all of the merchant
services usually provided by acquirer bankpg, ta full transaction processing. In these cases, the
intermediary typically deals with the acquirer bank and acts as a point of contact for retailers, charging
a markup on the acquirer's relevant fees.
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9.3.2. General cost®f running a businesthat are indirectlylinked toprocessing payments

Traders usually bear other business costs, which can be indiliekiyl to accepting or
processing payments based on the means used. These are mainly administrative costs,
equipment installation and sep fees, and costs deriving from fraud and risk management.

9.3.3. Eligible costs justifing a fee for the use of means of payment

Only fees which are directly charged to the traderfor the use of a means of payment
should be considered as thest of that meas of payment within the meaning of Article 19.

Thecosts to theraderthatcan legitimately be taken into account to justify fees to consumers
are theMSC and the transaction or overhead fees paid to intermediariefr some or all

of the merchant servicesusually provided by acquirer banks In these cases the
intermediary typically deals with the acquirer bank and acts as a point of contact for retailers,
charging a markp on the acquirer bank's feles the relevant services

It is for the trader to dede whether to outsource, for instance, the provision of the following
itemdservices:

T acquiring and maintaining pohaf-sale equipment like chigndpin devices;

| fraud monitoring and maintaining compliance with Payment Card Industry Data
Security Standals (PCI DSS) to help prevent frawsrequired by all the major card
networks;

T developing and running infrastructure to handle card payments, such as payment
functionality for websites or call centres; and

T staff training.

The costs of payment equipmeingud detection and management (or similar) services should
remain excluded from the notion ‘ebst under Article 19; they should be regarded instead as
general costs of running a business, and this regardless of whether they are provided by the
traderdirectly or outsourced. If outsourced, they are generally chdogegparately from the
main'overhead feésr MSC.

The processing of payments and handling cash invadt@$ coststhat are difficult to
guantify as they are often included in overalimaaistrative costs. The costieriving from
fraud and risk managementvary significantly between sectors and traders but are generally
considered to béalling thanks to the introduction of new electronic payment technologies.
These costs shouldsoreman excluded from the notion afost under Article 19 and should

be regarded instead part of thegeneral cost of running a business

This argument is particularly valid for business$lest sell goodsor provide services online

only andthat only acceptelectronic means of payment. For such businesses, the staff costs
incurred in processing an electronic payment and costs deriving from fraud or risk
management are fundamental elements of their very business model.
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Furthermore from a more practical vigwoint, including in the notion otost all possible
elementsthat maybe associated even indirgctivith a means of paymentyould make

Article 19 difficult to enforce and would prevent it from having any practical effect

(‘effet utile'). This is truegiventhat, for instance, very little information is publicly available
about administrative costs and that the exact cost of equipment and/or installation can only be
calculated by spreading the amount oveuaknownnumberof transactions.

As only the trder is in a position to supply the relevant details about the cost of a means of
payment, the need to verify, case by cashat the'indirect costsof a given means of
paymentare would require disproportionate enforcement effa@hd would lead to a ver
uncertain and inconsistent outcome across the EU.

9.4. Payments in foreign cash

Cash payment in foreign currencyalso ameans of paymehtvithin the meaning of Article
19. Therefore, a trader should not use currency conversion as a roétmdally impaing
payment surchargesn the consumethat arenot justified by the actual costs incurred in
offering theoption of paying in foreign @ash(in particular,the costs borne by the trader to
convert the cash received).

1 For example, where a trader in a retacarea acceptsas an exception, a cash
payment by a tourist in a foreign currency, the eligible costs would include the
cost ofthetrader's tiip to the nearest bank to exchange the currency and any fees
applied by the bank;

1 By contrast, where acceptindoreign cash as means of payment istandard
commercial practice for the trader, only the applicable currency exchange fees
are likely tobeeligible costs.

10. COMMUNICATION BY TELE PHONE

Article 21

Member States shall ensure that where the trader operdatds@hone line for the purpose
contacting him by telephone in relation to the contract concluded, the consumer,
contacting the trader is not bound to pay more than the basic rate.

The first subparagraph shall be without prejudice to the righet#fcommunication service
providers to charge for such calls.

The objective of this provision is to protect consumers against additional charges if they need
to call the trader with whom they have concluded a contract, for examgleey havea
complairt. Such telephoneatls must not require the consunterpay more tharnhe 'basic

rate.

Although the Directive does ngive an explicit definition of the basic ratés rationaleis to
require traders to ensure that the consumers do not pay mor¢hthpore cost of the
electronic communications service for calls subject to Article 21.
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To comply with ths 'basic raterequirement, traders should use telephone numbers such as
standard (geographic) fixed or mobile numbersthat are not subject to any sgal tariff
regime.

Non-geographic numberthat electronic communications service providers normally include
in their offers of'bundle$ of minutes at a fixed monthly price, and numbers charged at no
more than rates for calls to geographic numbersld alsobe examples of numbers charged
atthebasic rate.

By contrast, tradershould in particular avoid using those telephone numbers that enable
them to finance or contribute to the costs of call centres or draw additional revenues from
these telephonealls through revenue sharing with telecom operators, @&sieremium Rate
Service (PRS) numbers

The actual price of calling the trader for the purposes covered by Artickaetgfore will
continue to vary for different consumers depending on thetretéc communicationservice
provider chosen for the call.

The notion ofthe 'basic ratefor the purposes of the CRD should not be understood as
obliging traders to use so calléidee-phone numbers, which are generally free to the caller.
Nor shoul it be interpreted as obiitg the trader to choose a particular telecom provider or to
switch from mobile to fixed telephony or vigersa.

Article 21 shouldnot affect the existing differences between the domestic, international and
mobile roaming caltates charged by the providers of electronic communications seiSwes.

a consumer calling a seller based in a different Member State may pay more for that call than
that trader'slomestic customers.

11. ADDITIONAL PAYMENTS

Article 22

Before the consumes ibound by the contract or offer, the trader shall seek the ex
consent of the consumer to any extra payment in addition to the remuneration agree
for the traderds main contractual obl i
expresxonsent but has inferred it by using default options which the consumer is requ
reject in order to avoid the additional payment, the consumer shall be entitl¢
reimbursement of this payment.

By virtue of Article 3(3)(k), the prohibition in Artle 22 on usingpreticked boxes for
providing and charging for additional goods/serviedso applies to passenger transport
services. Furthermore, it applies regardless of whether the additional service itself is generally
subject to the Directive. Pitecked boxes prohibited by Article 22ould ®ncern, for
example:

1 as press delivery option or maintenance contract when buying IT equipment;

1 an insurance contract when buyiag air ticket.
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12. ONLINE DIGITAL PRODUC TS
12.1. Introduction

The Directive introduces distinct categoryf 'contracts for digital content which is not
supplied on a tangible mediumreferred to in this document a®ontracts for online digital
content The Directive does ndajive an express definition of these contracts but recital 19
explains that'contracts for digital content which is not supplied on a tangible medium
should be classified, for the purpose of this Directive, neither as sales contracts nor as
service contracts [ € ]

‘Digital contentis defined in Article 2(11) aslatawhich are produced and supplied in digital
form. Recital 19 provides exampleBigital content means data which are produced and
supplied in digital formsuch as computer programs, applications, games, music, videos or
texts, irrespective of whethehey are accessed through downloading or streamifrgm a
tangi bl e medium or tHrough any other means.

This broad definition of digital content means tlaintracts for online digital contémhay
cover a potentially very large variety of situasdanvolving the supply of data in digital form.

Furthermore, in view of the distinction drawn in recital t®ntracts for online digital
content are subject to the Directive even if they do not involve the payment of a price by

the consumer. Indeed, although the Directive, in Article 2(5) and (6)efines a'sales
contractanda 'service contratas contracts whereby the consumer pays or undertakes to pay
a price, there is no provision regarding contracts for online digital content in the Directive that
would make them subject sosimilar requirementhat the consumeray a price

Including contracts for free online digital contembnsiderably expandshe scope of
application of the Directive. However, since the Directive appliegdotracts conclued
between consumers and tradér@Article 1), it should not apply to online digital content
provided by means of broadcasting of information on fiméernet withoutthe express
conclusion of a contract. In itself, acceéesa website or a download fromveebsite should
not be considered'eontractfor the purposes of the Directive.

Depending onhow the order processs organised multiple digital content items may be
offered and acquired under a single contract for online digital content, for exammhe d
single connection sessioto the trader's platform.

Furthermoredepending on its terms,saibscription contraanay cover the supply ch range
of digital content.If covered bya subscription contract,aeh supply of individual digital
contentunder that contraatvould not, accordingly, constitute a naentractfor the purposes
of the Directive.

By contrast, where the platform provider or another trader offers to the subscriber specific
digital contenthatis not covered by the subscriptidhe supply of such digital content would
constitute a new contract for the purposes of the Directive
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Where the digital product includesptional additional and built-in purchases the
consumer should be duly informéigiat such additional purchasing opt®may be offered
before acquiring the digital product. This requirement could aj@\yexampleto:

1 appsthat include inapp purchases, such as adds or extra levels in a video
game;
1 subscriptiors to audicvisual content servicethat include optiona pay-per-view

content (hoviegoffered for additional paymén

In these cases, tradesisouldacquireconsumer's express conserm accordance with Article
22 of the Directivdor any extra payment in addition to the remuneration for the trader's main
corntractual obligation.

Furthermore, consumers should be clearly informedfrarqt and in a prominent manner,
about thepayment arrangementsfor these additional purchases before signing up to the
main digital product in which they are offered.

The defaulssetting for payments should not allow the additional purchases to be made without
the consumer's explicit consent (e.g. via a password or other appropriate means). Regarding
in-app purchases, when the system provides for time slots for the validityhehtoation

(e.g. a 15 minutes slot), traders should not automatically apply default settings, but rather
request the consumer's explicit consent also in relation to the applicable duration of the
validity®™.

12.2.  The right of withdrawal

In relation tocontracts for online digital content, Article 16(m) regulates the right of
withdrawal as follows:[Member States shall not provide for the right of withdrawal in
respect of contracts as regatdg$m) the supply of digital content which is not supplied on a
tangible medium f t he performance has begun with th
and his acknowledgment that he thereby loses his right of withdrawal

Article 16(m) pursuesnobjectivesimilar to that otthe rule in Article 16(i) exempting sealed
tangible data carriers (CDs, DVDs etétdm the right of withdrawaif the consumeunsead
them This means thah both these casggnlike that ofthe withdrawal from the provision of
services (see Chaptérs.), the consumer has no right test the dgital content during the
right of withdrawal period.

Accordingly, the consumewrould lose the right of withdrawal as soon as the performance of
the contract has begun with his consent and acknowledgment of the loss of this right, such as
at the start of th downloading or streaming of a video or audio file. If a trader provides a web
link to launch streaming or downloading, the consumeuld only lose the right of
withdrawal after activating that link.

31 See |IP/14/187 of 27/02/2014 and theéCommon Positionof the national consumer enforcement

authorities on consumer protectiorr@laion to "in-app purchases" for dine games.
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'Expres$ consent and acknowledgement for the purposé Article 16(m) should be
interpreted by analogy to the rules on express consent provided in Article 22 on additional
payments for additional serviceBhis meanghe consumer has to takesitive action such

as ticking a box on the trader's websrpression of consent and acknowledgmantneans

of a preticked box or accepting the genetafms andconditionsis not likely to satisfy the
requirements of Article 16(m).

The consumer's express consent and acknowledgement aimeben one statementfor
example, in the following terms:

1 [ 11 hereby consent to immediate performance of the contract and acknowledge
that 1 will lose my right of withdrawal from the contract once the download or
streaming of the digital content has begun.

Where the onlia digital content is supplied under these terms, theyld also convey the
information about the exception from the right of withdrawal required under Article 6(1)(Kk).
So itwould not be necessaryto provide the information under Article 6(1)(h), inclugithe
model withdrawal form set out in Annex I(B).

In addition, Article 8(7) specifically requires traders to include, in the confirmation of the
contract,confirmation of the abovementioned consent and acknowledgemerefore the
start of the performac(see also Chaptérd. on the confirmation of the contract).

If any of these conditions is not fulfilled, Article 14(4)(b) applies and entitles the consumer
either notto pay for the content received loe reimburse for the amounts paid:

Article 14
4. The consumer shall bear no cost for:
[ €]

(b) the supply, in full or in part, of digital content which is not supplied on a tangible me
where:

(i) the consumer has not given his prior express consent to the beginning
performance before the endithe 14day period referred to in Article 9;

(if) the consumer has not acknowledged that he loses his right of withdrawal
giving his consent; or

(iii) the trader has failed to provide confirmation in accordance with Article 7(2
Article 8(7).

The remedy under Article 14(4)(shouldapply even where consumer has ldisé right of
withdrawal in accordance with Article 16(m), if the trader has not complied thigh
obligation to provide confirmation of the consumer's consent and acknowledgnuEt u
Article 14(4)(b)(iii).
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12.3. Information obligations

In addition to the other preontractual information requirements discussed in Chafter
provides of digital contentare subject to specific information requirements on the
functionality and interop@bility of digital content under Article 6(1)(r) and (dpr( off-
premises and distance contraictslenticalrequirements for cpremises contracts are set out
in Article 5(1)(g) and (h)):

Article 6(1)

(r) where applicable, the functionality, includiagplicable technical protection measures,
digital content;

(s) where applicable, any relevant interoperability of digital content with hardware
software that the trader is aware of or can reasonably be expected to have been aware

Recital 19 exfains that:[ é Jrhe notion ofunctionality should refer to the ways in which
digital content can be used, for instance for the tracking of consumer behaviour; it should
also refer to the absence or presence of any technical restrictions such as pnoteatio
Digital Rights Management or region coding. The notion of relevdaataperabilityis meant

to describe the information regarding the standard hardware and software environment with
which the digital content is compatible, for instance the operasiygiem, the necessary
version and certain hardware featuresé']

In view of thegreatdiversity of digital products, it does not appear feasiblgite a single
exhaustive list of functionality and interoperability parameters that would apply to il dig
products. The tradeshould assess the ed to provide this informatioraccording toa
particular product'scharacteristics. The following neexhaustive listshows the main
parameterdfor functionality and interoperabilityand may be used as a chdésk when
decidingwhatinformationis to be provided aboutspecificproduct.

12.3.1. Functionality
As appropriatdo the product, the following information should be given:
1) The lnguage of the content, and, if differetite language of any instructions
included with the content;

2) The method of providing the content: e.g. streaming, online-afheownloading,
access to download for a specified time;

3) For video or audio fileghe playing duration of the content;
4) For downloadable fileghefile type and size;

5) Whether there is aommitment orno commitment by the trader or a third party to
maintain or update the product;

6) Any conditions for using the product not directly linked to interoperability, such as:
a. tracking and/or personadition;
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b. the need foran internet connection to use the product and its technical
requirements (such as minimum download and upload speed);

c. the need for other users to have specific software installed (e.g. for
communication software).

7) Any limitationsonthe use of the product:

a. limits onthe number of times, or tHength of time in whicha digital product
can be watched, read or used,

b. limits onthe reuse of content, for purposes such as private copies;
restrictions based on the location of the consumer's device;

d. any functionalities thaare conditional on additional purchases, such as paid
content, club memberships additional hardiareor software.

12.3.2. Interoperability

Interoperability can be described by giving information on devices that the content can be
used with; where applicable thghould include information about the necessary operating
system and additional software, including the version number, and hardware, such as
processor speed and gratard features.
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ANNEX | T MODEL FOR THE DISPLAY OF CONSUMER INFORMAT ION ABOUT ONLINE DIGITAL
PRODUCTS

The modelis intended both t@rovide consumer information im uniform and comparable
mannerand tohelp industry comply with the information requirements under the Directive for
digital products.

Specifically, the model provides one wéor traders to give the necessary-pomtractual
information about a digital product in accordance with Article 8(2) and (4) of the Directive
(discussed above in Chapt& It does not restrict the trader's right to provide the required
information inanother legally compliant form.

In order to béappropriate to the medium and to the goods or sehasesequired in Article
6(1)(a), the description of the main characteristics of the digital prathactidalso include
information on its functionalityand interoperability, without which consumers may not be
able to assess whether the product meets with their requirements:

1 For example, the file type may be useful for a consumer to judge whether the
downloadable song fits intdhe consumer'sexisting masic collection of, e.g.
uncompressed media files. However, for streamed music the file type may be less
relevant.

1 Similarly, lowcost mobile phone applications may not require information on the
conditions for updates, while for an offisaite or virusscanner the consumer would
require such information.

Traders should be encouraged to use the information categories with their icons, thieetable
display, and the order of the information iteass shownin the following examples. Other
graphical elementssuch as font or colours, can be adapted by traders to their selling
environment.
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A set of icons to illustrate

he relevant information ri i
the relevant information categories Interoperability
= s Hardware and
Provider @ Trader name Software

P : .
Language \é, Internet connection € Price

@ Duration Geographical restrictions +€ Optional costs
Qe
A
n
©

?

File type G Updates
Q
=1

_ Contract
Size Tracng | | | &
Access type Resolution Contract duration
Access conditions ® Termination

4=]  Right of withdrawal

Example: Desktop environment

Information provided clearly

and prominently on the same page Review Your Purchase Cancel Purchase
where the consumer places his/her Good choice! You have selected

order. Sodors

La Vie En Rose

Price: 0.99 €
Language: English
Duration: 3:51 min
File type: MP3
Size: 3MB

Access type: downloading

Acces conditions: unlimited private use
no copies or reproductions allowed

Geographical restrictions: can be downloaded in
Germany, France, United Kingdom, Denmark

4 ¢ e+ DGO M

5 and : no specific necessary
any music player with MP3 support
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Example: Smartphone environment 9 ....... Specific Information displayed

Information is accessible on an additional page
together with the button that allows conclusion
of the contract.

Main characteristics

-------------- Extrascreen ===s=-s=-e-es Trader
Price
Language
a5 D

Main characteristics
File type

Weather application

for smartphones
Size

Trader

Price

Access type

Language

File type Acces conditions

®
€
GI
B
Qe
¥,
®

can be downloaded to up to

Mn 5

onﬁm purchase

5 devices registered by this user
within the next 6 months

1. Main characteristics: JI "Shoo-be-doo’, Song 9 of the Album "La Vie en Rose"
by The Fabric Softeners

3 File type: MP3

Be  size2v8
& Access type: downloading

)

Access conditions: unlimited private use; no copies or reproductions
allowed

@ Geographical restrictions: can be downloaded in Germany, France,
United Kingdom, Denmark
3b. Interoperability: Hardware and software: no specific hardware necessary,
any music player with MP3 support
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Example: Weather app

2. Total price: € 189¢€
3. Provider: @ Dreams'app
4a. Functionality G2  Language: English, instructions: English

@ Access conditions: can be downloaded on up to 5 devices registered
by this user within 6 months

£ Updates: for two years reqular updates improving stability
and functionality

Q Tracking: we process information about your use of the product for
market research
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