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Your questions on MiFID 
Markets in Financial Instruments Directive 2004/39/EC and implementing 

measures 

Questions and answers 

The questions on this page have been submitted by users of this website or by correspondence 
directly with the Commission services. 

The answers have been prepared with input, where appropriate, from the Commission services, the 
Committee of European Securities Regulators (CESR), and Member States. 

The answers do not have the formal status of a Communication of the Commission. They 
do not bind the Commission as an institution. However, all care has been taken to ensure the 
answers on this page represent the considered views of the Commission services. 

For more important information on the status of our answers please consult the legal notice at 
http://ec.europa.eu/internal_market/securities/isd/questions/disclaimer_en.htm. 

Questions with no answers are awaiting a response. 
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Fund management – UCITS – 
characterisation of investment service
.......................................................... 122 

Fund management – UCITS management 
company – application of MiFID ..... 119 

Funds management – investment services 
– application to distribution of units in 
collective investment undertaking .... 121 

General information, best source for ...... 14 
Hedge funds – application of MiFID...... 13 
Impact on third part countries – Turkey . 20 
Inducements – disclosure of inducements

............................................................ 63 
Inducements – trailing commissions ...... 62 
Information to clients – past performance

............................................................ 63 
Information to clients – structured deposit

............................................................ 64 
Investment activities – reception and 

transmission of orders – custodians 
handling corporate actions for clients for 
no charge........................................... 122 

Investment advice – financial instrument 
(new answer)...................................... 39 

Investment research – meaning of 
‘investment banking’ .......................... 54 

Investment services and activities – 
placing of financial instruments without 
a firm commitment basis .................. 123 

Level 3 .................................................... 12 
Market transparency – meaning of ‘share’ 

for post-trade transparency purposes 
(new answer).................................... 112 
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Market transparency - OTC transactions 
(new answer) ....................................113 

Market transparency – post-trade 
transparency obligations....................114 

Market transparency – provision of data to 
regulators...........................................115 

Market transparency – systematic 
internalisers – ad-hoc transactions ....112 

Market transparency – systematic 
internalisers – general........................111 

Market transparency – trading hours and 
allied issues .......................................136 

Market transparency –pre-trade 
transparency obligations – continuous 
auction order book.............................136 

Money transfer sector – application of 
MiFID to............................................127 

MTFs – competent authorities.................61 
MTFs – general .......................................61 
MTFs – whether market operator subject to 

further authorisation as investment firm
.............................................................51 

Official Listing Directive, interaction with 
MiFID..................................................15 

Organisational requirements – compliance 
function – independence......................55 

Organisational requirements – risk 
management function ..........................56 

Organisational requirements – use of client 
financial instruments ...........................52 

Outsourcing – authorisation requirements 
for service providers............................57 

Outsourcing – outsourcing to third 
countries ..............................................58 

Outsourcing – portfolio management – 
outsourcing to third country investment 
firms ....................................................58 

Outsourcing – reception and transmission 
of orders and execution of orders ........53 

Outsourcing – systematic delegation of 
orders...................................................59 

Outsourcing of portfolio management to 
third country investment firms – 
application of MiFID...........................56 

Passport – freedom to provide investment 
services in other Member States or third 
countries ............................................116 

Passport – What constitutes the provision 
of services in a territory for the purpose 
of MiFID?..........................................115 

Post-trade transparency – delayed 
publication – reference to ‘trading day’
.......................................................... 138 

Private equity – application of MiFID.... 16 
Private equity, application of MiFID...... 13 
Record keeping – suitability test............. 73 
Regulated markets list....................... 41, 42 
Reporting to client – information about 

risk level.............................................. 73 
Reporting to clients – ‘total consideration’ 

in the case of derivatives trades .......... 82 
Reporting to clients – ‘type of order’ ..... 81 
Reporting to clients – investment advice 80 
Reporting to clients – obligations in 

respect of execution of orders other than 
for portfolio management ................... 84 

Reporting to clients – portfolio 
management........................................ 82 

Reporting to clients – portfolio 
management – contract notes.............. 83 

Reporting to clients – portfolio 
management – frequency of reporting 83 

Reporting to clients – portfolio 
management or contingent liability 
transactions ................................... 62, 80 

Reporting to clients – use of codes ......... 82 
Right of appeal – whether this article 

applies to Ombudsman awards and 
compensation scheme payments....... 118 

Scope of Directive – financial instruments
............................................................ 20 

Sport spread betting – application of 
MiFID ............................................... 127 

Suitability and appropriateness – propriety 
of bank questionnaires ........................ 69 

Suitability and appropriateness test – 
knowledge and experience of clients.. 69 

Suitability and appropriateness tests – 
application to existing products after 1 
November 2007 .................................. 74 

Suitability and appropriateness tests – 
consequences of failure....................... 67 

Suitability and appropriateness tests – 
execution-only – ‘at the initiative of a 
client’ .................................................. 79 

Suitability and appropriateness tests – 
previous knowledge and experience – 
proof.................................................... 75 

Suitability and appropriateness tests – 
timing of application........................... 66 
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Suitability test – extent of information....72 
Suitability test – portfolio management ..68 
Suitability test – refusal to provide 

information ..........................................68 
Systematic internalisers – derivatives .....40 
Territorial scope – applicability of MiFID 

conduct of business rules to non-EEA 
clients of a MiFID investment firm.....18 

Territorial scope – application of MiFID 
by Andorra and San Marin ..................17 

Territorial scope – application of MiFID to 
Swiss Stock Exchange.........................19 

Territorial scope – hedge funds...............31 
Territorial scope – investment services and 

activities – operation of multilateral 
trading facilities.................................123 

Territorial scope – market transparency – 
activity of non-EEA branches with non-
EEA clients........................................113 

Territorial scope – Market transparency – 
systematic internalisers outside the EEA
...........................................................112 

Territorial scope – non-EEA branches and 
MiFID..................................................50 

Territorial scope – non-EEA clients, 
application of MiFID...........................15 

Territorial scope – permission from 
competent authority when providing 
investment service in non-EEA country
...........................................................117 

Territorial scope – third country firms and 
MiFID..................................................48 

Tied agents – establishment and 
passporting........................................ 103 

Tied agents – treatment of tied agents who 
are natural persons ............................ 103 

Transaction reporting – ability of Member 
State to require publication via regulated 
market ............................................... 110 

Transaction reporting – geographic scope 
of obligation...................................... 108 

Transaction reporting – meaning of 
‘execution’ ........................................ 109 

Transaction reporting – obligations of 
multi-branch investment firms.......... 107 

Transaction reporting – obligations related 
to delegated executions..................... 108 

Transaction reporting – reliance on third 
parties................................................ 110 

Transaction reporting – trading time .... 138 
Transaction reporting – when bank is 

counterparty ...................................... 108 
Transaction reporting and markets 

transparency – trading time .............. 137 
Transposition – effect of late transposition 

on the ‘passport’ ............................... 120 
Transposition – exercise of Article 3 

option .................................................. 35 
Transposition by Member States .. 119, 120 
Transposition by Member States – Article 

4 notifications ................................... 134 
UCITS management companies and 

operation of an MTF........................... 60 
Unit-linked life insurance ....................... 11 
Withdrawal of authorisation ................... 52 
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Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

7. 

Date of question 14/02/2007 Date of answer  

Issue 
CFD providers – application of MiFID 

Question 
I’m looking for detailed information regarding the requirements CFD providers have to fulfil 
under MiFID. 

  Comment or Answer  

Contracts for differences are financial instruments as defined in Annex I, Section C of MiFID 
(e.g. financial CFDs, CFDs on commodities or emission allowances). Therefore, persons 
providing investment services in relation to those instruments will have to be authorised under 
MiFID and comply with its operating conditions. There are no special provisions relating only 
to CFD providers under MiFID. However, a limited number of CFD contracts may be outside 
the scope of the directive (e.g. CFDs on sport results). In those cases they may be regulated 
under national law and will not benefit from the MiFID passport. 

 
 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

13. 

Date of question 15/02/2007 Date of answer  

Issue 
Client classification – matrix of which MiFID rules apply to which client category 

Question 
Is there a matrix of which MiFID rules apply to which client classification (retail, professional 
and eligible counterparty)? 

  Comment or Answer  

At this stage Commission services have not produced such a matrix. 

 
 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

16. 

Date of question 19/02/2007 Date of answer  

Issue 

Unit-linked life insurance 

Question 
Is it under consideration to expand the application of the MiFID to insurance undertakings 
with regard to unit-linked life assurances? 

  Comment or Answer  

There are no current plans to expand the application to life assurance products (that are not 
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‘financial instruments’ within MiFID) in the way suggested. 

However, the issue of substitutable products generally will be the subject of an expected report 
on the joint working program of the 3 Level 3 committees, with the Committee of European 
Securities Regulators (CESR) and the Committee of European Insurance and Occupational 
Pensions Supervisors (CEIOPS) in the lead. 

As well, the Commission is engaged in two studies which have relevance to the issue: 

1. Long-term savings study 

The European Commission, DG Internal Market & Services, is, through a consultant, carrying 
out a study on the EU market for consumer long-term savings vehicles. This study is to 
provide a comparative analysis of products, market structure, costs, distribution systems and 
consumer saving patterns. The objective of this study is to gain a clear understanding of the 
market for long-term savings vehicles for consumers within the EU. The study should 
contribute to an understanding of which products are competing for consumer attention, the 
manner in which they are sold to consumers and the conditions under which they are offered to 
consumers. 

2. Information requirements 

As announced in the White Paper on Financial Services Policy (2005-2010), the Commission 
plans to launch in the course of 2008 an external study on information requirements in EU 
financial services legislation. 

The current variety and accumulation of information to be provided to financial services users 
may be confusing to both users and service providers. 

The results of the study should be a clear description of the information (and possibly 
marketing and distribution) requirements in financial legislation at EU and Member State level 
and a thorough analysis of how the requirements set out in the various pieces of legislation 
can, and do, interact, including the consequences of any gaps, overlaps or inconsistencies 
identified. 

 
 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

20. 

Date of question 21/02/2007 Date of answer  

Issue 
Level 3 

Question 
Can you tell our technicians what they need to know to put into practice ‘Level 3’? 

  Comment or Answer  

Level 3 measures refer to those guidance and recommendations issued by the Committee of 
European Securities Regulators (CESR) to ensure convergent application of the Level 1 and 
Level 2 measures. Please refer to the following third party web page: 
http://www.cesr.eu/index.php?page=groups&mac=0&id=53. 
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 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

26. 

Date of question 06/03/2007 Date of answer 18/09/2007 

Issue 
Hedge funds – application of MiFID 

Question 
Are Hedge Funds which are currently unregulated, captured within the MiFID requirements or 
are they out of scope? 

In regards to Fund of Hedge Funds – are these structures subject to MiFID requirements? If so, 
do they constitute reportable transactions to Exchanges? 

  Comment or Answer  

Hedge funds and their managers benefit from the exemption under Article 2(1)(h) which 
exempts ‘collective investment undertakings and pension funds whether coordinated at 
Community level or not and the depositaries and managers of such undertakings’. Further 
details about the application of this exemption are given in the answer to question 21.2. 

If hedge fund products (including fund of hedge funds) are sold or advised on by 
intermediaries, those intermediaries will not themselves be exempt from MiFID unless they 
are acting in their capacity as managers of collective investment schemes or come within one 
of the other exemptions from MiFID set out in Articles 2 and/or 3 thereof. 

Transactions executed in financial instruments must be reported to regulators, not to 
exchanges, under Article 25 of the MiFID. However, firms can make use of the exchange’s 
facilities in order to report to regulators. As financial instruments, transactions in units in funds 
of hedge funds would be subject to reporting requirements if executed by an investment firm.  

See also answers to questions 38 and 70. 

 
 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

27. 

Date of question 06/03/2007 Date of answer 13/06/2007 

Issue 
Private equity, application of MiFID 

Question 
How is Private Equity impacted by the MiFID? Which obligations do PE firms have to 
implement to be MiFID compliant? 

  Comment or Answer  

If a private equity firm conducts, on a professional basis, investment activities such as 
investment advice, underwriting or placing, then it will normally be required to be registered 
as an investment firm under MiFID. The only exceptions would be if it came within one of the 
exemptions in Articles 2 and/or 3 of Directive 2004/39/EC, in particular the exemption for 
collective investment undertakings and pension funds and their managers. Further details about
the application of this exemption will be given in the answer to question 21.2. 

The authorisation and operating conditions of investment firms under MiFID are set out in 
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Title II of Directive 2004/EC/EC. 

 
 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

30. 

Date of question 07/03/2007 Date of answer 23/03/2007 

Issue 
General information, best source for 

Question 
I am trying to find the most comprehensive source for reading and learning about MiFID 
requirements (regulations). I continue to search the web which is flooded with MiFID 
information but it’s difficult to locate THE document I need to understand to best serve my 
customers when the time comes. Your help would be most greatly appreciated. 

  Comment or Answer  

There is no single authoritative source of information but you may wish to start with the 
following documents: 

- Background Notes to the MiFID Implementing Regulation and Implementing Directives: 
available at http://ec.europa.eu/internal_market/securities/docs/isd/dir-2004-39-implement/dir-
backgroundnote_en.pdf http://tinyurl.com/hsqx6 and http://tinyurl.com/ypcc6s. 

- Frequently asked questions – available at http://tinyurl.com/ywx6qj 

Note that both the above documents refer to draft legislation and have not been updated to take 
account of the final texts. 

The DG Internal Market MiFID pages 
(http://ec.europa.eu/internal_market/securities/isd/index_en.htm) and CESR’s MiFID page 
(http://www.cesr.eu/index.php?page=groups&mac=0&id=53) contain more useful 
information. 

 
 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

38. 

Date of question 19/05/2006 Date of answer 18/09/2007 

Issue 
Fund management – management of non-coordinated funds – application of MiFID 

Question 
Would the management of non-coordinated funds by a company be considered as providing 
the service of portfolio management as defined by the MiFID and thus covered by this 
Directive? 

  Comment or Answer  

In contrast to individual portfolio management (as defined in Article 4(1)(9) MiFID), the 
management of collective funds (whether coordinated or non-coordinated) by a management 
company is not an investment service and is therefore not covered by the MiFID. Such 
management companies as well as the collective funds are therefore exempt from the scope of 
MiFID (Article 2(1)(h) MiFID) as far as their operations as collective investment undertakings 
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is concerned (see answers to questions 21 and 21.2). (This applies where the management 
company is acting as the legal representative of the investment fund and not as a management 
company that has only been delegated by the fund’s management company to perform some 
management functions.) 

However, where management companies provide other activities, such as investment advice, 
or individual portfolio management for particular clients, this is not covered by the 
aforementioned exemption. Such activities require an authorisation under MiFID unless they 
fall within another relevant exemption, such as the exemption in Article 2(1)(j) for persons 
providing investment advice in the course of providing another professional activity not 
covered by the Directive provided that the provision of such advice is not specifically 
remunerated.  

Additionally, for UCITS management companies, special provisions in Article 5(3) and 5(4) of
the UCITS Directive (85/611/EEC) must be considered. These have the effect of applying 
some provisions of MiFID to individual portfolio management, investment advice and 
safekeeping and administration in relation to units of collective investment undertakings, 
without the need for authorisation under MiFID. See answer to question 37 on Article 66 of 
MiFID. See also the answer to question 70 on Article 2(1)(h) and Annex I, Section A(4) of 
Directive 2004/39/EC. 

 
 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

39. 

Date of question 19/05/2006 Date of answer 10/04/2007 

Issue 
Official Listing Directive, interaction with MiFID 

Question 
Does the MiFID replace the Directive 2001/34/EC (Official Listing Directive)? 

  Comment or Answer  

MiFID does not replace the Official Listing Directive. Member States have to provide for the 
possibility for markets to have an official listing regime in accordance with this Directive if 
they wish to do so. 

 
 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

47.2 

Date of question 15/03/2007 Date of answer 3/08/2007 

Issue 
Territorial scope – non-EEA clients, application of MiFID 

Question 
Do MiFID rules apply to customers who are not resident in the EEA? 

  Comment or Answer  

Yes. MiFID does not distinguish the obligations of firms to their clients according to the 
location of the client. 
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 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

48.2 

Date of question 21/03/2007 Date of answer 1/06/2007 

Issue 
Definitions – ‘product’ 

Question 
While a number of articles in both Level 1 and Level 2 Directive refer to ‘product’ or 
‘products’, no clear definition of such concept is provided within the same Directives. Is there, 
within the EU legislation, a definition of ‘(financial) product’ that should be referred to for the 
purposes of MiFID? 

  Comment or Answer  

No. There is no particular definition of ‘financial product’ that is relevant. A financial product 
is, broadly speaking, capable of being any category of investment. 

 
 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

51. 

Date of question 23/03/2007 Date of answer 8/05/2007 

Issue 
Advisers on collective investments and insurance products – application of MiFID 

Question 
On the basis that collective investments and assurance contracts are not covered under the 
Directive 2004/39/EC, would a company that offers advice on assurance contracts, and the 
selection of collective investments linked to such contracts, be obliged to become registered 
under a local law issuing from the Directive? 

  Comment or Answer  

If the company which offers advice on assurance products also recommends particular 
financial instruments to its clients, it should obtain an authorisation under MiFID. 

 
 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

61. 

Date of question 27/3/2007 Date of answer 13/06/2007 

Issue 

Private equity – application of MiFID 

Question 
Directive 2004/39/EC describes at number (3) Section B from Annex I the ‘advice to 
undertakings on capital structure, industrial strategy and related matters and advice and 
services relating to mergers and the purchase of undertakings’ as an ancillary service that can 
be performed by investment firms. 

Having in mind the above- mentioned definition we would like to ask your opinion whether an 
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investment firm can intermediate the acquisition of shares issued by companies which are not 
admitted to trading on a regulated market/traded on a multilateral trading facility? 

  Comment or Answer  

Yes. Intermediating in the acquisition of shares of entities not admitting to trading on a 
Regulated Market or not traded in an MTF would constitute the provision of an investment 
service as long as those shares are financial instruments. In order to be financial instruments. 
Those shares have to be transferable securities within the meaning of Article 4(1)(18) of 
MiFID and in particular be ‘negotiable on the capital market’. Those terms have to be 
understood in a broad manner in the sense that only under limited circumstances will a share 
that is negotiated not fall under the definition of financial instrument. 

It is important to appreciate that investment firms are not limited to conducting MiFID 
activities. Intermediating in the sale of non-financial instruments (such as shares that are not 
negotiable on the capital market) is not regulated by MiFID. Equally, such activities are not 
covered by the MiFID passport. 

 
 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

106. 

Date of question 02/07/2007 Date of answer 3/08/2007 

Issue 
Electronic money institutions – application of MiFID 

Question 
Are electronic money institutions within the scope of Directive 2004/39/EC? 

  Comment or Answer  

Our understanding of the E-Money Directive (2000/46/EC) is that e-money institutions cannot 
provide other services than those included under articles 1.3.b) and 1.5. None of those 
activities includes investment services so it would appear to be impossible that the MiFID 
could apply to electronic money institutions. 

 
 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

113. 

Date of question 19/07/2007 Date of answer 14/08/2007 

Issue 
Territorial scope – application of MiFID by Andorra and San Marin 

Question 
Do the principalities of Andorra and San Marin intend to apply the MiFID in whole or in part ?

  Comment or Answer  

There is no obligation for either Andorra and San Marino to apply MiFID. The customs unions 
between both States and the EU only relate to manufactured goods, and do not extend to 
financial services. We therefore have no information as to whether either State intends to apply 
the MiFID, and suggest that you contact the relevant national administrations. 
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 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

160. 

Date of question 10/10/2007 Date of answer 19/11/2007 

Issue 
Client classification – general 

Question 
Please inform me what is the specific of the ‘protection’ offered by each classification 
(eligible, professional, retail clients) 

  Comment or Answer  

The general obligations of investment firms to their clients are itemised in Title II, Chapter II, 
Section 2 of Directive 2004/39/EC and Chapter III of the implementing Directive 2006/73/EC. 
The general provisions for retail and professional clients are in Articles 27 to 49 of Directive 
2006/73/EC; many of these provisions apply only to retail clients. For eligible counterparties 
you must consult Article 24 of Directive 2004/39/EC and Article 52 of Directive 2006/73/EC. 
The Commission has not drawn up an exhaustive list of the specific levels of investor 
protection that will apply to each classification of client. . 

 
 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

173. 

Date of question 26/10/2007 Date of answer 12/12/2007 

Issue 

Territorial scope – applicability of MiFID conduct of business rules to non-EEA clients of a 
MiFID investment firm 

Question 
While it is clear that the principles of MiFID should apply to non EEA clients of a MiFID 
firm, we require clarity in relation to the applicability of the MiFID conduct of business 
requirements to non EEA clients of such MiFID firms. It would appear that the ‘host’ regulator 
would be of the view that the conduct of business rules applying to these non EEA clients of 
MiFID firms should be set by the local regulations of such non EEA countries. For example, 
the classification of an Australian client as a professional/eligible counterparty may not sit well 
with local Australian regulations. 

  Comment or Answer  

MiFID applies to clients of a MiFID firm who are non-EEA residents, as stated in answer to Q. 
47.2. MiFID sets out a comprehensive regulatory regime covering investment firms and 
regulated markets which is to be applied within the EEA. Given the fact that Article 4 (1)(10) 
of Directive 2004/39/EC defines ‘client’ as the person to whom an investment firm provides 
investment and/or ancillary services, without making a distinction on whether the client is 
resident in the EEA, it means that MiFID as a whole is to be applied to transactions carried out 
by investment firms within the meaning of MiFID. 
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 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

176. 

Date of question 30/10/2007 Date of answer 19/11/2007 

Issue 
Territorial scope – application of MiFID to Swiss Stock Exchange 

Question 
How will the Swiss Stock Exchange SWX be affected by MiFID? 

  Comment or Answer  

The Swiss Stock Exchange is outside the scope of MiFID in the sense that it is not a regulated 
market and not an MTF for MiFID purposes. However, it could qualify as an execution venue 
for best execution purposes: see the definition of ‘execution venue’ in Article 44(1) of the 
Level 2 Directive 2006/73/EC. It could also be a trading venue for the purposes of the Level 2 
Regulation (EC) 1287/2007: see the definition in Article 2(8) thereof. 

 
 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

179. 

Date of question 08/11/2007 Date of answer 12/12/2007 

Issue 
Client Categorisation – Perimeter Guidance – Which products are exempt from requiring a 
Client to be Classified? 

Question 
Does a Financial Institution have to categorise customers whose business is restricted to 
Deposits, Foreign Exchange Transactions and current accounts only? 

  Comment or Answer  

Whenever an investment service is provided to a client, the client should be classified in order 
to determine the appropriate level of investor protection.  

Where the financial product concerned is not a financial instrument within the scope of 
MiFID, then the MiFID does not apply; the provision of services in such products is not 
considered as an investment service under the MiFID. .  

As to whether deposits are within the scope of MiFID, see the answer to question 118 when it 
is published.  

Current accounts will not come within the scope of MiFID.  

In some circumstances, ancillary services specified in Part B of Annex I to Directive 
2004/39/EC will require clients to be classified. One example of an ancillary service is the 
provision of foreign exchange services where these are connected to the provision of 
investment services. A firm that conducts only ancillary services is not an investment firm and 
is therefore not subject to MiFID. Where a firm is subject to MiFID, some conduct of business 
provisions which do not apply to professional clients or eligible counterparties (for example, 
Article 33 of Directive 2006/73/EC on costs and charges) apply to the firm’s ancillary services 
as well as to its investment services.  

The application of MiFID to foreign exchange transactions is also addressed in question 120.2.
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 Relevant 
provisions  

General – Directive 2004/39/EC Question 
No. 

200. 

Date of question 08/01/2008 Date of answer 21/02/2008 

Issue 
Impact on third part countries – Turkey 

Question 
Since I’m currently conducting a research on MiFID and its possible impacts on non-EU 
markets, I would like to ask you which provisions and requirements of this Directive (e.g. 
passport, authorisation, conduct of business obligations) are likely to affect the financial 
markets of Turkey, being a negotiating country within EU. Thanks in advance for your kind 
help. 

  Comment or Answer  

The Istanbul Stock Exchange is outside the scope of MiFID in the sense that it is not a 
regulated market and not an MTF for MiFID purposes. However, it could qualify as an 
execution venue for best execution purposes: see the definition of ‘execution venue’ in Article 
44(1) of the Level 2 Directive 2006/73/EC. It could also be a trading venue for the purposes of 
the Level 2 Regulation (EC) 1287/2007: see the definition in Article 2(8) thereof. 

Investment firms established in Turkey are not ‘investment firms’ for MiFID purposes. Only 
firms established in the EEA are such firms and can benefit from the MiFID passport. For 
more details, see the answer to question 41.2 on third country firms. Generally, there are a 
number of questions that relate to the territorial scope of MiFID. Please refer to the other 
questions in this database related to your question. 

 
 Relevant 
provisions  

Articles 1(1) and 4(1) Directive 2004/39/EC Question 
No. 

153. 

Date of question 20/09/2007 Date of answer 19/11/2007 

Issue 

Scope of Directive – financial instruments 

Question 
1. Is it necessary that an instrument be admitted to trading on a regulated market or on a MTF 
in order to be qualified as a financial instrument according to Section C of Annex I of MiFID?

2. If an investment firm provides its client services regarding an instrument not traded on a 
regulated market or on a MTF should MiFID apply? 

3. If an investment firm provides its client services regarding non MiFID instruments should 
MiFID apply? 

4. Should MiFID apply to financial instruments traded OTC and not admitted to trading on a 
regulated market or on a MTF? 

  Comment or Answer  

1.  No, other instruments negotiable on capital markets, e.g. placed without a firm commitment 
basis also qualify. See also our answers to questions 2, 3.2, 61 and 146. 



21 of 139 

2.  Yes 

3.  No. The definition of investment service covers MiFID instruments only. Activities with 
regards to non-MiFID instruments fall outside the scope of what constitutes an investment 
service. 

4.  Not necessarily. Financial instruments traded OTC are covered by a number of MiFID 
provisions (e.g. best execution) but not by others (e.g. pre- and post-trade transparency, 
transaction reporting) 

 
 Relevant 
provisions  

Article 1(2) and Article 2(1) of Directive 
2004/39/EC 

Question 
No. 

94. 

Date of question 13/06/2007 Date of answer 3/08/2007 

Issue 
Exemptions – application to credit institutions 

Question 
Was it intended that the exclusions contained in Article 2(1) of MIFID do not apply to credit 
institutions? 

If a credit institution's only investment services or activities fall within one of the exclusions in 
Article 2(1), does that credit institution have to comply with the requirements of MIFID? Does 
a credit institution that provides no investment services but only carries out the activities of 
dealing on own account and falls within the paragraph at Article 2(1)(d) of Directive 
2004/39/EC still have to report those transactions to the relevant competent authority under 
Article 25? 

  Comment or Answer  

The correct reading of the Level 1 Directive allows that credit institutions should be able to 
benefit from the exemptions in Article 2(1) in the same way as other types of entity. 

 
 Relevant 
provisions  

Article 1(2) of Directive 2004/39/EC Question 
No. 

147.1 

Date of question 13/09/2007 Date of answer 21/02/2008 

Issue 
Credit institutions – application of MiFID – ancillary services provided in conjunction with 
investment services 

Question 
(a) If a credit institution performs an investment service together with an ancillary service, for 
example receipt and transmission of orders and custody, is it subject to the MiFID rules in 
respect of the custody service, even though Article 1(2) makes no reference to ancillary 
services? 

(b) Even if the answer to (a) is that the credit institution is subject to MiFID for ancillary 
services provided in conjunction with investment services the question then arises as to the 
position of credit institutions who provide custody services, in particular the point at which a 
service linked to custody becomes an investment service and the consequences of that. 
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  Comment or Answer  

(a) The firm is providing investment services/activities in such a case, so the precondition in 
Article 1(2) is satisfied. Once this precondition is satisfied there is nothing in Article 1(2) that 
provides that the relevant requirements should only apply "in relation to the provision of 
investment services or activities". In other words, the listed provisions only apply when the 
credit institution is providing investment services or activities, but when it is, those provisions 
should apply in full - including in relation to any connected ancillary services. 

(b) Once it is accepted that the MiFID requirements for credit institutions performing 
investment services/activities cover the ancillary services performed with those investment 
services or activities, there appears to be no basis in the directive for taking a different 
approach depending on whether the ancillary service or the investment service performs the 
dominant aspect of the service provision. 

 
 Relevant 
provisions  

Article 2(1)(b) of Directive 2004/39/EC Question 
No. 

47.1 

Date of question 15/03/2007 Date of answer 10/04/2007 

Issue 
Exemptions – group activities 

Question 
Is MiFID applicable or to what extent are the rules applicable for an investment firm which 
provides services solely to entities within the same Group? 

  Comment or Answer  

No. Such firms are exempt from the requirements of MiFID under Article 2(1)(b). 

 
 Relevant 
provisions  

Article 2(1)(b) of Directive 2004/39/EC Question 
No. 

121. 

Date of question 31/07/2007 Date of answer 18/09/2007 

Issue 

Exemptions – group activities 

Question 
Is a firm which provides services (of asset management for example) for an investment firm 
(with authorisation for asset management services) in a group as its subsidiary (that is for her 
account and for the account of this investment firm's customers) also exempt from the 
requirements of MiFID? 

  Comment or Answer  

The exemption in Article 2(1)(b) of MiFID applies only to the provision of investment services
by a parent or a subsidiary to other undertakings within the same group. It does not extend to 
the provision of services to clients of such affiliated undertakings. 

Accordingly, in the scenario set out in the question, firm B (a subsidiary of firm A) can 
provide investment services (such as portfolio management) to firm A without needing itself to 
be authorised under MiFID. This is the case, irrespective of whether firm A is authorised under 
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MiFID. 

However, firm B cannot provide investment services to firm A's clients under the exemption in 
Article 2(1)(b). 

Please also refer to our answer to question 70 on Article 2(1)(h). 

 
 Relevant 
provisions  

Articles 2(1)(b) and (e) of Directive 
2004/39/EC 

Question 
No. 

185.1 

Date of question 19/11/2007 Date of answer 17/01/2008 

Issue 
Exemptions – application to credit institutions 

Question 
In the response to question 67, in relation to Article 2(1)(e), it is stated by the Commission that 
‘if the administration of the share scheme is being provided by a bank, then that bank will also 
be subject to MiFID since it will not be engaged ‘exclusively in the administration of 
employee-participation schemes.’ 

Does this mean that a credit institution cannot avail itself of the exemption in Article 2(1)(e)? 

Furthermore, does this mean that a credit institution cannot avail of the exemption provided for 
in Article 2(1)(b) as it can not be ‘exclusively’ providing services for same group companies? 

  Comment or Answer  

According to Article 4 of Directive 2006/48/EC, a ‘credit institution’ is an undertaking whose 
business is to receive deposits or other repayable funds from the public and to grant credits for 
its own account. If a credit institution provides one or more investment services to third parties 
and/or performs one or more investment activities on a professional basis, in the sense of the 
services and activities listed in Annex I of Directive 2004/39/EC, MiFID applies. 

A credit institution could fall under the exemption of Article 2(1)(e) of Directive 2004/39/EC 
if the investment services provided consisted ‘exclusively’ in the administration of employee-
participation schemes. 

In the same way, a credit institution could fall under the exemption of Article 2(1)(b) of 
Directive 2004/39/EC if the investment services provided were ‘exclusively’ for their parent 
undertakings, for their subsidiaries or for other subsidiaries of their parent undertakings. 

 
 Relevant 
provisions  

Article 2(1)(b) of Directive 2004/39/EC Question 
No. 

185.3 

Date of question 19/11/2007 Date of answer 5/08/2008 

Issue 
Exemptions – firms that deal on own account 

Question 
If a firm provides investment services for which it requires an authorisation under the 
directive, are services provided to same group companies subject to the provisions of MiFID? 
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  Comment or Answer  

The exemptions provided by Article 2(1) of Directive 2004/39/EC have to be regarded in a 
restrictive way. The exemption set out in Article 2(1)(b) of Directive 2004/39/EC provides that 
the exemption applies to firms providing investment services "exclusively" for their parent 
undertakings or their subsidiaries. Therefore, if the firm provides other investment services, it 
is covered by MiFID and MiFID should apply to all its activities. 

 
 Relevant 
provisions  

Article 2(1)(c) of Directive 2004/39/EC Question 
No. 

3.1 

Date of question 07/02/2007 Date of answer  

Issue 
Exemptions – professional activities 

Question 
I am trying to understand the EU's understanding of MiFID's Article 2(1)(c) exemption. I 
would be grateful for any guidance on how the word 'incidental' is interpreted for the purposes 
of this MiFID exemption and what the scope of this exemption is understood to be. 

  Comment or Answer  

The purpose of this exemption is to exclude from MiFID scope (and thus in particular from the 
authorisation requirements) activities which, if carried out on a professional basis, would 
constitute the provision of an investment service or activity. As all exemptions, this one should 
be read in a restrictive way to exclude only such services which are provided incidentally in 
the course of other activity. ‘Incidentally’ should be understood in this context as a service that 
arises out of is linked to the main activity of the person and it should not represent a significant 
part of his or her activities. For example, this may be a situation where a client of a tax advisor 
or a lawyer empowers him or her to buy or sell particular financial instrument(s) on the client's 
behalf. If performed on a professional basis, this would constitute the provision of the 
investment services of ‘execution of orders’ or ‘reception and transmission of orders’. 

 
 Relevant 
provisions  

Article 2(1)(d) of Directive 2004/39EC Question 
No. 

40. 

Date of question 11/04/2006 Date of answer 10/04/2007 

Issue 
Exemptions – dealing on own account 

Question 
What does ‘dealing on own account’ mean for the purposes of the exemption in Article 2(d) 
MiFID? 

  Comment or Answer  

This provision excludes persons who do not provide any investment services or activities other 
than dealing on own account by providing a system accessible to third parties in order to 
engage in dealings with them (unless such persons are market makers or deal on own account 
outside a regulated market or an MTF on an organised, frequent and systematic basis). 

This exemption should be regarded as a very restricted one. Its purpose is to leave outside of 
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the scope of the MiFID natural or legal persons and/or charity organisations that undertake 
transactions in securities on their own behalf and for their own account. It does not include 
market makers (a notion which per se is quite broad) and other firms that deal on own account 
in an organised, frequent and systematic manner. 

 
 Relevant 
provisions  

Article 2(1)(d) and Article 1(2) (first indent) 
of Directive 2004/39/EC 

Question 
No. 

76. 

Date of question 10/05/2007 Date of answer 3/08/2007 

Issue 
Exemptions – dealing on own account – credit institutions 

Question 
MiFID Level 1 Directive, Article 1(2)(first indent) extends only some of the provisions of 
MiFID to credit institutions. In that light, can a credit institution the only investment activity of 
which is dealing on own account (not being market making or systematic-internalising) avail 
itself of the exemption in Article 2(1)(d)? 

  Comment or Answer  

Yes. Credit Institutions (CI) should not be subject to Mifid requirements when the only 
investment service or activity that they provide/perform is the one considered under 2.1.d). 

Article 1.2 should be understood as specifying the Mifid provisions that apply to CI when 
providing investment services that would be subject to the Mifid were these CIs Investment 
Firms. This is, when exemptions under article 2.1 do not apply. 

 
 Relevant 
provisions  

Article 2(1)(b) and (d) of Directive 
2004/39/EC 

Question 
No. 

185.2 

Date of question 19/11/2007 Date of answer 23/04/2008 

Issue 
Exemptions – firms that deal on own account 

Question 
Does a firm that only provides investment services to same-group companies require an 
authorisation if that firm deals on its own account in any financial instruments (falling within 
Article 2(1)(d))? 

Does a firm that only provides services in the administration of employee participation 
schemes require an authorisation if that firm deals on its own account in any financial 
instruments (falling within Article 2(1)(d))? 

  Comment or Answer  

The meaning of ‘investment service’ as used in the relevant exemptions quoted does not 
include a reference to any activity which is covered by another exemption. Therefore, if the 
person/firm qualifies under one exemption, MiFID will not apply to it notwithstanding that it 
carries out other activity which qualifies it for another exemption. 
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 Relevant 
provisions  

Article 2(1)(e) of Directive 2004/39/EC Question 
No. 

67. 

Date of question 24/04/2007 Date of answer 9/07/2007 

Issue 
Exemptions – employee-participation scheme administrators 

Question 
Can the Commission explain what is meant by ‘exclusively the administration of employee-
participation schemes’? Does this include the transactions which a share plan administrator 
must undertake through a member firm as broker on the regulated market to purchase shares 
and/or providing scheme participants with a facility to sell shares either immediately on 
maturity or at a later date? 

  Comment or Answer  

1) Transactions which a share plan administrator undertakes through a broker as member of a 
regulated market: 

In this scenario, the MiFID does not apply to the share plan administrator since the acquisition 
of shares for the purposes of a scheme is part of the administration of the scheme. However, it 
will apply to the broker. Thus when the broker executes transactions on behalf of the share 
plan administrator, the broker will be subject to MiFID (including the best execution 
obligations). 

2) Providing share scheme participants with a facility to sell shares: 

Again, the share plan administrator will not normally be subject to MiFID since in most cases 
the provision to scheme participants of a facility to sell the shares acquired through the scheme 
will be an integral aspect of the administration of that scheme. However, if the facility to sell is 
provided through a bank, the bank will be subject to MiFID (including the best execution 
obligations). If the administration of the share scheme is being provided by a bank, then that 
bank will also be subject to MiFID since it will not be engaged ‘exclusively in the 
administration of employee-participation schemes.’ 

 
 Relevant 
provisions  

Article 2(1)(h) and Annex I, Section C(3) of 
Directive 2004/39/EC 

Question 
No. 

21. 

Date of question 21/02/2007 Date of answer 18/09/2007 

Issue 
Exemptions – collective investment schemes – unregulated collective investment schemes and 
legal entities 

Question 
Are Unregulated Collective Investment Schemes as an instrument type in scope and subject to 
MiFID requirements? 

If a firm entity is an unregulated legal entity at the firm level by the home regulator – its 
principal business activities are property-related and comprise unregulated collective 
investment schemes, although it also has some regulated collective investment schemes which 
exist under a related firm entity within a Group of companies for regulatory purposes only – is 
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the unregulated firm therefore subject to MiFID requirements? 

  Comment or Answer  

All units or shares in collective investment undertakings are financial instruments for the 
purposes of MiFID, irrespective of whether they are regulated at European level (UCITS 
funds) or at the national level, or whether they are unregulated. However, the fact that MiFID 
considers participations in collective investment undertakings as financial instruments does not 
mean that those undertakings are necessarily subject to MiFID authorisation or operating 
requirements. In fact, collective investment undertakings are exempt from the application of 
MiFID in relation to their operations as such (Article 2(1)(h)). For further details, see answer 
to question 21.2. 

 
 Relevant 
provisions  

Article 2(1)(h) of Directive 2004/39/EC Question 
No. 

21.2 

Date of question Internal question Date of answer 18/09/2007 

Issue 
Exemptions – collective investment undertakings 

Question 
How widely should the exemption for ‘collective investment undertakings and pension funds 
whether coordinated at Community level or not and the depositaries and managers of such 
undertakings’ be understood? 

  Comment or Answer  

This exemption is limited to the activities of collective investment undertakings or pension 
funds in their operations as such.  

In general terms, the scope of the exemption should be understood as limited to the following 
functions, with respect to the funds managed by the collective investment undertaking or 
pension fund, which are listed in Annex II to the UCITS Directive (1985/611/EEC/) (see 
http://tinyurl.com/2xecvp).  

— Investment management. 

— Administration: 

(a) legal and fund management accounting services; 

(b) customer inquiries; 

(c) valuation and pricing (including tax returns); 

(d) regulatory compliance monitoring; 

(e) maintenance of unit-holder register; 

(f) distribution of income; 

(g) unit issues and redemptions; 

(h) contract settlements (including certificate dispatch); 

(i) record keeping. 

— Marketing. 
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Even activities which would otherwise fall within MiFID and that are carried out as part of of 
the operation of a collective investment undertaking or a pension fund are covered by the 
exemption.  

By contrast other activities, such as investment advice, or individual portfolio management for 
particular clients, are not covered by the exemption. Such activities require an authorisation 
under MiFID unless they fall within another relevant exemption, such as the exemption in 
Article 2(1)(j) for persons providing investment advice in the course of providing another 
professional activity not covered by the Directive provided that the provision of such advice is 
not specifically remunerated. See also our answe to question 121 on Article 2(1)(b). 

Additionally, for UCITS management companies, special provisions in Article 5(3) and 5(4) of
the UCITS Directive (85/611/EEC) must be considered. These have the effect of applying 
some provisions of MiFID to individual portfolio management, investment advice and 
safekeeping and administration in relation to units of collective investment undertakings, 
without the need for authorisation under MiFID.  

See also our answers to question 37 on Article 66 of MiFID and question 70 on Article 2(1)(h) 
of MiFID. 

 
 Relevant 
provisions  

Article 2(1)(h) of Directive 2004/39/EC Question 
No. 

35. 

Date of question 13/03/2007 Date of answer 13/06/2007 

Issue 
Exemptions – collective investment undertakings – active fund managers 

Question 
I have heard that active fund management companies are affected by MiFID while common 
fund management companies are not. Is this information right? How and where can I find 
information about this issue? 

  Comment or Answer  

The exemption for management companies does not depend on whether a management 
company engages in active fund management or not. All collective investment undertakings 
and pension funds whether coordinated at Community level or not are exempt from the 
application of MiFID in relation to their operations as such (Article 2(1)(h)). Further details on 
the application of this exemption can be found in the answers to question 21 and 21.2. 

 
 Relevant 
provisions  

Article 2(1)(h) of Directive 2004/39/EC Question 
No. 

41. 

Date of question 19/05/2006 Date of answer 18/09/2007 

Issue 
Exemptions – collective investment undertakings – non-co-ordinated funds 

Question 
Can a management company of a non-coordinated fund (i.e. which is not covered by Directive 
85/611/EEC) apply for a MiFID authorisation? 
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  Comment or Answer  

Yes. If a management company of a non-coordinated investment fund only provides activities 
of a collective investment undertaking, it need not apply for MiFID authorisation because of 
the exemption in Article 2(1)(h) of MiFID. However, it can and must seek authorisation under 
the MiFID if it wishes to provide investment services covered by the MiFID that go beyond 
the collective portfolio management, such as individual portfolio management or investment 
advice. See also the answer to question 70 on Article 2(1)(h) and Annex I, Section A(4) of 
Directive 2004/39/EC. 

 
 Relevant 
provisions  

Article 2(1)(h) and Annex I, Section A(4) of 
Directive 2004/39/EC 

Question 
No. 

70. 

Date of question 07/05/2007 Date of answer 18/09/2007 

Issue 
Fund management – investment management on behalf of a UCITS management company – 
application of MiFID 

Question 
1. When an investment manager is appointed as the manager of a UCITS fund / sub-fund, is it 
conducting the MiFID activity of portfolio management, and should the investment manager 
treat the UCITS fund/sub-fund as its client? 

2. If so, does the investment manager owe the sub-fund best execution and other related 
protections? 

  Comment or Answer  

1. The answer to this question depends on the nature of the service the ‘investment manager’ is 
providing. If the ‘investment manager’ is a management company within the meaning of 
Article 1a(2) of the UCITS directive or comparable national rules for non-coordinated 
collective investment funds, responsible for the activities mentioned in Annex II of the UCITS 
directive (investment management, administration and marketing), then the investment 
manager is not required to comply with MiFID, because it is exempted from MiFID by Article 
2(1)(h). 

However, if such management company does not perform all of these functions itself, but 
delegates the asset management functions to an ‘investment manager’, this delegated party will 
be providing the service of individual portfolio management to the management company.  

In case of a UCITS management company, the delegation is subject to the conditions laid 
down in Article 5g of the UCITS Directive. A UCITS management company is notably only 
permitted to delegate all or parts of its investment management activities to an entity which is 
authorised or registered for the purposes of ‘asset management’. 

(i) If the delegated party is an authorised management company pursuant to Article 5(3) of the 
UCITS directive, Articles 2, 12, 13 and 19 of MiFID will be applicable to its operation (see 
Article 5(4) of the UCITS Directive).  

(ii) If the delegated party is a MiFID investment firm authorised for the purposes of individual 
portfolio management, the whole range of MiFID provisions applicable to portfolio managers 
is applicable. 

2. Yes. Both in cases i) and ii) above, the asset manager will owe best execution or analogous 
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obligations based on Article 21 or 19 of MiFID (see in particular Article 45 of Directive 
2006/73/EC).  

See also our answers to questions 26, 38 and 121. 

 
 Relevant 
provisions  

Article 2(1)(h) of Directive 2004/39/EC Question 
No. 

82.1 

Date of question 23/05/2007 Date of answer 18/09/2007 

Issue 
Exemptions – collective investment undertakings 

Question 
·       We seek a clarification with respect to the term ‘undertakings’ as referred to in Article 
2(1)(h) of the Directive 2004/39/EC. 

·       Article 2(1)(h) prescribes that the Directive shall not apply to collective investment 
undertakings and pension funds whether coordinated at Community level or not and the 
depositaries and managers of such undertakings. Since pension funds are exempted from the 
regulation it would be consistent if the exemption would also be applicable to investment 
undertakings of pension funds. 

·       More specifically, a confirmation would be appreciated stating that the exemption is valid 
irrespective of the amount of collective investment undertakings and/or pension funds for 
which depository or managerial services are provided. This would imply that all three 
investment companies as mentioned below would qualify as ‘undertaking’ as defined in article 
2 (h): 

·       an investment company that solely provides investment services to one collective 
investment undertaking and/or pension fund; 

·       an investment company that provides investment services to a limited collection of 
collective investment undertakings and/or pension funds; 

·       an investment company that provides investment services solely to collective investment 
undertakings and/or pension funds, irrespective the amount of undertakings and funds for 
which such services are provided. 

  Comment or Answer  

The term ‘managers of such undertakings’ in Article 2(1)(h) should be understood to also 
cover investment managers which are appointed by an institution for occupational retirement 
provision to manage the portfolio of a pension fund.  

However, the term ‘managers’ cannot be interpreted broadly as to also include entities which 
manage the assets of the pension fund only by way of delegation. In case of a delegation only 
the manager of the pension fund, but not the delegated party, is covered by the exemption 
under Article 2(1)(h) of MiFID, as the delegated party is not providing collective portfolio 
management to the end-investors, but individual portfolio management to the manager of the 
pension fund. See also our answer to question no. 70. 
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 Relevant 
provisions  

Article 2(1)(h) of Directive 2004/39/EC Question 
No. 

82.2 

Date of question 23/05/2007 Date of answer 18/09/2007 

Issue 
Exemptions – collective investment undertakings 

Question 
Do the following investment companies qualify as undertakings in the sense of Article 2(1)(h) 
of the Directive 2004/39/EC: 

- an investment company that solely provides investment services to one collective investment 
undertaking and/or pension fund; 

- an investment company that provides investment services to a limited collection of collective 
investment undertakings and/or pension funds; 

- an investment company that provides investment services solely to collective investment 
undertakings and/or pension funds, irrespective the amount of undertakings and funds for 
which such services are provided? 

  Comment or Answer  

See our answer to question 82.1. The number of funds to which services are provided is not 
relevant to whether the service falls within MiFID or whether the exemption in MiFID Article 
2(1)(h) applies. 

 
 Relevant 
provisions  

Article 2(1)(h) of Directive 2004/39/EC Question 
No. 

196. 

Date of question 20/12/2007 Date of answer 21/02/2008 

Issue 
Exemptions – pension funds 

Question 
Do pension funds need to perform an appropriateness test on their clients? 

  Comment or Answer  

According to the exemption in Article 2(1)(h) of Directive 2004/39/EC, MiFID does not apply 
to pension funds. Therefore they are not subject to performing the appropriateness test 
provided in Article 19(5) of Directive 2004/39/EC and its implementing provisions (Article 36 
of Directive 2006/73/EC). 

 
 Relevant 
provisions  

Article 2(1)(h) of Directive 2004/39/EC Question 
No. 

216. 

Date of question 3/03/2008 Date of answer 5/08/2008 

Issue 
Territorial scope – hedge funds 
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Question 
Should hedge funds (fund of funds) from the British Virgin Islands and Cayman Islands, with 
their own legal status (Ltd, LP or limited), be subject to categorisation and MIFID obligations?

  Comment or Answer  

Hedge funds and their managers benefit from the exemption under Article 2(1)(h) of Directive 
2004/39/EC which exempts ‘collective investment undertakings and pension funds whether 
coordinated at Community level or not and the depositaries and managers of such 
undertakings’. Further details about the application of this exemption are given in the answer 
to question 26.  

Concerning the categorisation of hedge funds as clients, yes, they are subject to client 
categorisation. In general MiFID regards hedge funds as professional clients per se. 
Professional clients may however request to be treated as retail clients in order to obtain a 
higher level of protection. For certain types of services (execution of orders on behalf of the 
clients and/or to deal on own account and/or to receive and transmit orders) financial 
institutions authorised or regulated under national law of a Member State are however 
considered to be eligible counterparties (Article 24 of Directive 2004/39/EC).  

Concerning the application of MiFID to British Virgin Islands and Cayman Islands, annex II 
of the EC Treaty  lists them under "overseas countries and territories" to which the provisions 
of part four of the EC Treaty apply. Under part four of the EC Treaty, Art. 183 EC provides 
that "in relations between Member States and the countries and territories the right of 
establishment of nationals and companies or firms shall be regulated in accordance with the 
provisions and procedures laid down in the Chapter relating to the right of establishment and 
on a non-discriminatory basis. Therefore, MiFiD provisions are applicable. 

 
 Relevant 
provisions  

Article 2(1)(i) of Directive 2004/39/EC Question 
No. 

32.1 

Date of question 09/03/2007 Date of answer 8/05/2007 

Issue 
Exemptions – commodity derivatives 

Question 
Is dealing on own account or providing investment service in commodity derivatives 
mentioned in Annex 1, Section C (5), (6) and (7) included in this exemption, or does the 
exemption relate only to commodity derivatives or derivative contracts included in Annex 1, 
Section C (10) that is included? 

How should the words ‘main business’ be understood? In our opinion a company can have as 
its main business the production and sale of energy as a generic concept, i.e. it shall not be 
limited to the one product that is its main product (e.g. electricity) if it also produces or sells 
other energy products (e.g. gas, coal, oil etc.). This means that it in our opinion can provide 
investment services with derivatives of all the energy products it produces or sells. Does the 
Commission agree? 

If the main business is the production or sale of energy, can the company then sell emission 
allowances and freight rate derivatives to its clients, based on the argument that the price of 
emission allowances or freight rates are of importance or naturally related to the price of the 
energy? 
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Does ‘when considered on a group basis’ mean that there are no limitations on the activities of 
the actual person who provides investment services, as long as the group as such does not have 
as its main business the provision of investment services? In other words, may one company 
within a group provide investment services with respect to commodity derivatives as its main 
business, as long as the main business of the group is not the provision of investment services?

  Comment or Answer  

The exemption under Article 2(1)(i) refers to: a) dealing on own account in ‘all’ financial 
instruments (those included under Section C of Annex 1); b) provision of other investment 
services (than dealing on own account) in financial instruments of the type included under 
Section C (5), (6), (7) and (10) of Annex 1. 

Certain questions with respect to the scope of the exemption are currently under the scrutiny of 
CESR on the basis of a request forwarded to it by the Commission 
(http://ec.europa.eu/internal_market/securities/docs/isd/cesr-mandate_en.pdf). However we 
would like to recall that the exemption incorporates two conditions: the first is that the 
provision of investment services is not the main business of the firm; and the second that those 
investment services have to be ancillary to the main business. In this respect we consider that 
the fact that the price of the derivative is ‘related’ to the price of the products delivered 
through the main business of the firm is not a ‘per se’ indication of the fact that the derivative 
is ancillary to the main business. 

The same argument is valid for your last question, the activity of the subsidiary that provides 
investment services has to be shown to be actually ancillary to the main business of the group. 
The fact that it is different in kind does not constitute a sufficient indication that it should be 
covered by the exemption in Article 2(1)(i). 

 
 Relevant 
provisions  

Article 2(1)(j) of Directive 2004/39/EC Question 
No. 

42. 

Date of question 11/04/2006 Date of answer 25/04/2007 

Issue 
Exemptions – other advisory services 

Question 
Can you provide some examples of activities to which the exemption for other advisory 
services applies? 

  Comment or Answer  

This provision exempts persons who provide investment advice in the course of carrying out 
another professional activity provided that such advice is not specifically remunerated. Tax 
advisers and lawyers can be given as examples of professions that could fall under this 
exemption. 
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 Relevant 
provisions  

Article 2(1)(k) of Directive 2004/39/EC Question 
No. 

32.2 

Date of question 09/03/2007 Date of answer 25/04/2007 

Issue 
Exemptions – commodity derivatives 

Question 
1. ‘Main business’ is to be understood generically as in Art. 2(1)(i). Does the Commission 
agree? 

2. Is it possible for a company comprised by the exemption (k) to provide other kinds of 
investment services than trading on own account, if the provision of such investment services 
is ancillary to the main business being trading on own account? 

  Comment or Answer  

1. Questions with respect to the scope of exemption are currently under the scrutiny of CESR 
on the basis of a request forwarded to it by the Commission 
(http://ec.europa.eu/internal_market/securities/docs/isd/cesr-mandate_en.pdf), 

2. No. If a commodity dealer exempted under 2.1.(k) decides to provide other investment 
services (of those included under Section A of Annex 1) on a professional basis he has to 
apply for a MiFID authorisation unless he falls under another applicable exemption. 

 
 Relevant 
provisions  

Article 2(1)(l) of Directive 2004/39/EC Question 
No. 

161. 

Date of question 15/10/2007 Date of answer 12/12/2007 

Issue 
Exemptions – Article 2(1)(l) exemption 

Question 
The second part of Article 2.1 (l) has the following wording; 

‘….or which deal for the account of other members of those markets or make prices for them 
and which are guaranteed by clearing members of the same markets, where responsibility for 
ensuring the performance of contracts entered into by such firms is assumed by clearing 
members of the same market.’ 

Practically all trades traded on the various power exchanges are cleared by some clearing 
arrangement. This includes also major parts of OTC trades. Is an investment firm rendering 
services, Annex I Section A, (1), (2), and (4) in dealing with commodity derivates on the 
various power exchanges exempted from MiFID regulation due to the fact that the trades are 
cleared? 

  Comment or Answer  

We believe the Article 2(1)(l) exemption is a relatively narrow one which is meant to exempt 
‘locals’ who exclusively deal on own account on derivative markets or deal for the accounts of 
members of those markets, rather than investment firms who do a potentially wider range of 
business with other clients. 

So, if the investment firm is a ‘local’ connected to the power exchange, then it may be able to 
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take advantage of the 2(1)(l) exemption – provided it exclusively does ‘local’-type business 
(i.e. dealing on own account or dealing for the account of members of the exchange). A firm 
which trades in commodity derivatives on a power exchange and provides a broader range of 
services to clients who are not other members of the exchange will not – notwithstanding that 
the trades may be cleared. 

 
 Relevant 
provisions  

Article 3 of Directive 2004/39/EC Question 
No. 

43. 

Date of question 19/05/2006 Date of answer 25/04/2007 

Issue 
Exemptions – optional exemption for advisers and receivers and transmitters of orders not 
handling client money 

Question 
Under what conditions can Member States make use of the optional exemptions included in 
Article 3 MiFID? 

  Comment or Answer  

Member States can make use of the option not to apply MiFID provisions to some persons 
only if those persons are regulated at national level (Article 3(1) last sub-paragraph). The way 
of regulating such entities at national level can vary for example from a registration regime to 
imposing some (instead of all) MiFID requirements or requirements similar to the ones 
included in MiFID. However, even if requirements similar to MiFID apply to those persons 
they will not benefit from the MiFID passport. 

 
 Relevant 
provisions  

Articles 3 and 70 of Directive 2004/39/EC Question 
No. 

192. 

Date of question 05/12/2007 Date of answer 12/12/2007 

Issue 

Transposition – exercise of Article 3 option 

Question 
Which countries have exercised the option under Article 3 of Directive 2004/39/EC? 

  Comment or Answer  

CESR has published a list of national options and discretions at 
http://www.cesr.eu/index.php?docid=4820. 

 
 Relevant 
provisions  

Article 3(1), third indent of Directive 
2004/39/EC 

Question 
No. 

88. 

Date of question 30/05/2007 Date of answer 3/08/2007 

Issue 

Exemptions – optional exemption for advisers and receivers and transmitters of orders not 
handling client money 
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Question 
If the Commission's conclusion in the answer to Question 56 is correct – that passing an order 
regarding fund units to a UCITS management company is ‘execution of orders’ – then what 
are companies working under the exemption in Article 3 (1) third indent, point iv, allowed to 
do? 

  Comment or Answer  

Article 3 of MiFID provides for a tailored exemption from the MiFID regime for entities or 
persons that cannot accept money or instruments from clients. The article is clear in what these 
persons are allowed to do. Apart from not being able to accept any funds or instruments, the 
Article 3 exempt persons have a restricted number of entities to which they may transmit 
orders. For the above reasons, one cannot properly speak of order execution as that would 
require Article 3 entities to have access to regulated markets, MTFs or other similar third-
country entities. 

Question 56 refers to those persons who are authorised to execute client orders. 

 
 Relevant 
provisions  

Article 3(1), third indent, sub-point (iv) of 
Directive 2004/39/EC 

Question 
No. 

126. 

Date of question 10/08/2007 Date of answer 19/11/2007 

Issue 
Exemptions – optional exemption – application to unregulated or non-EEA authorised 
collective investment schemes 

Question 
The optional Article 3 exemption (specifically at the third indent sub-point (iv)) suggests that 
firms (e.g. investment intermediaries), that would otherwise be exempt from MiFID 
requirements, would however become subject to MiFID should they 'transmit' orders directly 
to unregulated or non-EEA authorised collective investment undertakings – e.g. unregulated 
property partnerships, where such schemes cannot be marketed to the general public and are 
otherwise restricted in their promotion to such individuals. 

On the basis of this restriction, it is our understanding that a firm may no longer be able to 
transact – in other words ‘arrange’ for a client – such business if they wish to remain exempt 
from MiFID under the Article 3 exemption. Is our understanding correct? 

  Comment or Answer  

Firms that can avail themselves of the exemption in Article 3 of Directive 2004/39/EC 
(assuming it has been implemented by the Member State concerned) may not transmit orders 
relating to financial instruments directly to unregulated collective investment schemes. 
However, firms which transmit orders in relation to these schemes to other permitted persons 
listed in Article 3 for onward transmission to such schemes may still fall within the Article 3 
exemption. 
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 Relevant 
provisions  

Article 4(1)(2) and Annex I, Section A of 
Directive 2004/39/EC 

Question 
No. 

68. 

Date of question 27/04/2007 Date of answer 21/08/2007 

Issue 
Definitions – ‘investment activity’ and ‘investment service’ 

Question 
What is the difference between an ‘investment service’ and an ‘investment activity’? 

Which criteria must be used to determine this difference? 

Which purpose does this difference serve? 

The difference between an investment service and an investment activity is relevant in the 
context of Article 19(1) Directive 2004/39/EC. Under this Article, the investment firm must 
comply with rules of conduct when providing investment services, and not investment 
activities. Please clarify how the difference between an investment service and an investment 
activity is related to Article 19 (1) Directive 2004/39/EC. 

Has the Commission clarified its position regarding the above in an official and published 
document? 

  Comment or Answer  

See the Commission’s advice on scope questions annexed to the CESR Questions and 
Answers on best execution (especially paragraphs 1 to 5) at 
http://www.cesr.eu/index.php?docid=4606. 

 
 Relevant 
provisions  

Article 4(1)(4) of Directive 2004/39/EC and 
Article 52 of Directive 2006/72/EC 

Question 
No. 

158. 

Date of question 05/10/2007 Date of answer 19/11/2007 

Issue 

Definitions – ‘investment advice’ – meaning of ‘personal recommendation’ 

Question 
Is the phrase, ‘that recommendation must be presented as suitable’ at the start of the 2nd 
paragraph of Article 52, part of the definition of what a personal recommendation might be, or 
does it simply restate the obligation contained in Article 19(4) of Directive 2004/39/EC? 

If it is part of the definition, then a recommendation that is not distributed through distribution 
channels, or to the public, and which is given to a client without any regard to its suitability or 
to the circumstances of the client, will not amount to ‘investment advice’ under MiFID. 

  Comment or Answer  

It is part of the definition. However, we are not convinced that such a communication would 
be possible, in light of the fiduciary obligations that firms are subject to. 
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 Relevant 
provisions  

Article 4(1)(4) of Directive 2004/39/EC Question 
No. 

159. 

Date of question 09/10/2007 Date of answer 12/12/2007 

Issue 
Definitions – ‘investment advice’ 

Question 
Can the offer of one hybrid financial product (leasing + derivative) by a credit entity to an 
experienced client be considered as investment advice? 

The product will not be issued to the public 

  Comment or Answer  

According to Article 52 of Directive 2006/73/EC, investment advice is a personal 
recommendation that is made to a person in his capacity as an investor or potential investor, or 
in his capacity as an agent for an investor or potential investor. A recommendation is not a 
personal recommendation if it is issued exclusively through distribution channels or to the 
public. 

Therefore, in order to consider a recommendation as ‘investment advice’, it is to be presented 
expressly as suitable for that person and tailored to that person. 

 
 Relevant 
provisions  

Article 4(1)(4) of Directive 2004/39/EC Question 
No. 

168.1 

Date of question 04/10/2007 Date of answer 17/01/2008 

Issue 
Definitions – ‘investment advice’ 

Question 
If an insurance intermediary gives advice to a customer on how to invest the premium, is this 
service only covered by IMD or is it also covered by MiFID? 

  Comment or Answer  

Once the premium has been paid, the premium does not belong to the customer and so he is 
unable to invest it. However, one possibility is that the question relates to a life policy that 
allows the customer to choose what his policy is invested in (e.g. advice on switching). What 
follows is based on the assumption that this is what intended by the question. 

According to Article 52 of Directive 2006/73/EC, investment advice is a personal 
recommendation that is made to a person in his capacity as an investor or potential investor.  

Even if the advice on how to invest the premium would normally fall under MiFID, the 
exemption provided for in Article 2(1)(j) of Directive 2004/39/EC would normally exclude it 
from the scope of application of MiFID. 
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 Relevant 
provisions  

Article 4(1)(4) of Directive 2004/39/EC Question 
No. 

168.2 

Date of question 04/10/2007 Date of answer 17/01/2008 

Issue 
Definitions – ‘investment advice’ 

Question 
Should the situation where an insurance intermediary gives advice on how to invest the 
premium before the conclusion of an assurance contract be treated differently from the 
situation where an insurance intermediary gives advice on how to reinvest the premium during 
the duration of the assurance contract? 

  Comment or Answer  

Even if this type of recommendation could be considered as ‘investment advice’, the 
exemptions provided for in Article 2(1)(j) of Directive 2004/39/EC would normally exclude it 
from the scope of application of MiFID. 

See also answer to question 168.1. 

 
 Relevant 
provisions  

Article 4(1)(4) of Directive 2004/39/EC and 
Article 52 of Directive 2006/73/EC (new 
answer) 

Question 
No. 

244. 

Date of question 11/08/2008 Date of answer 31/10/2008 

Issue 

Investment advice – financial instrument 

Question 
Is a personal recommendation that is made to a person in his capacity as an investor or 
potential investor to invest in discretionary portfolio management, i.e. not a specific financial 
instrument, considered as investment advice? 

  Comment or Answer  

According to Article 4(1)(4) of Directive 2004/39/EC, investment advice means the provision 
of personal recommendations to a client in respect of one or more transactions relating to 
financial instruments.  Article 52 of Directive 2006/73/EC, further develops the concept by 
establishing that that personal recommendation must constitute a recommendation to take one 
of the following sets of steps: (a) to buy, sell, subscribe for, exchange, redeem, hold or 
underwrite a particular financial instrument; or (b) to exercise or not to exercise any right 
conferred by a particular financial instrument to buy, sell, subscribe for, exchange, or redeem a 
financial instrument. 

Therefore, the recommendation of the services of portfolio management is not to be considered 
as investment advice, because it is not related to a particular financial instrument. 
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 Relevant 
provisions  

Article 4(1)(7) and Recital 52 of Directive 
2004/39/EC 

Question 
No. 

9.1 

Date of question 15/02/2007 Date of answer 23/03/2007 

Issue 
Systematic internalisers – derivatives 

Question 
Can a firm be a systematic internaliser for derivatives? Rules related to SI seem to apply to 
shares only. However the SI definition is based on ‘dealing on own account by execution of 
client orders’. 

  Comment or Answer  

Yes. The definition of systematic internaliser (Article 4(1)(7) of the MiFID) does not make 
any reference to a specific financial instrument; therefore an investment firm can be a 
systematic internaliser for all types of financial instruments included in Annex I of the MiFID. 
However, the obligations under Article 27 of the MiFID only apply to those firms that are 
systematic internalisers with respect to liquid shares. 

 
 Relevant 
provisions  

Article 4(1)(10) of Directive 2004/39/EC Question 
No. 

9.2 

Date of question 15/02/2007 Date of answer  

Issue 
Definitions – ‘client’ 

Question 
What exactly is the MiFID definition of a client? 

  Comment or Answer  

MiFID defines client as ‘any natural or legal person to whom an investment firm provides 
investment and/or ancillary services’ (Article 4(1)(10)). 

 
 Relevant 
provisions  

Article 4(1)(10) of Directive 2004/39/EC Question 
No. 

9.4 

Date of question 15/02/2007 Date of answer  

Issue 
Definitions – ‘client’ 

Question 
Can (for example) a bank define a liquidity provider or the internal trading desk as a client? If 
so then the next question is: Can the bank ask this type of client to send orders so that these 
orders will be crossed with orders received from the bank’s other clients? If the answer is Yes, 
is the bank then an MTF? 

  Comment or Answer  

No, a client has to be a person different than the investment firm. If client orders are crossed 
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with the firm's internal trading desk the firm will be dealing on own account with those clients.

 
 Relevant 
provisions  

Article 4(1)(13) of Directive 2004/39/EC Question 
No. 

117.1 

Date of question 25/07/2007 Date of answer 18/09/2007 

Issue 
Definitions – ‘market operator’ 

Question 
Will we be correct in our transposition of the term ‘market operator’, if in our law we define it 
to be a legal person or if we define it to be a company, since article 4 of MiFID states that a 
‘market operator’ means ‘a person or persons’? 

  Comment or Answer  

The term ‘person or persons’ is broader than a company and includes a natural person, a 
corporate legal person or a partnership or other collective entity. 

 
 Relevant 
provisions  

Article 4(1)(14) and Article 47 of Directive 
2004/39/EC 

Question 
No. 

5. 

Date of question 14/02/2007 Date of answer  

Issue 
Regulated markets list 

Question 
Where can I find the official list of EEA regulated markets? 

  Comment or Answer  

At this stage we still publish the list of regulated markets provided for in Article 16 of 
Directive 93/22/EEC (the Investment Services Directive). The latest update of this list, which 
includes regulated markets in EEA countries (as notified by Norway and Iceland) was 
published in the Official Journal on 22 February 2007 (OJ C38) and also on our MiFID web 
page (http://tinyurl.com/yyulyz). 

After the application date of MiFID (1 November 2007) we will start drawing up the list as 
provided for in Article 47 MiFID. According to this provision the updated list will be 
published in the Official Journal annually. Additionally, it has to be updated and published on 
our web page on a regular basis. 

 
 Relevant 
provisions  

Article 4(1)(14) and Article 47 of Directive 
2004/39/EC 

Question 
No. 

31. 

Date of question 08/03/2007 Date of answer 25/04/2007 

Issue 
Regulated markets list 
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Question 
This question is raised in follow up to the EU Commission response to a previously raised 
question (question number 5). The response to this question states: ‘After the application data 
of MiFID (1 November 2007) we will start drawing up the list as provided in Article 47 
MiFID’. 

If the list of EEA Regulated Markets is not available prior to 1st November 2007, will the list 
of financial instruments (as required by Article 11 of Regulation (EC) 1287/2006) therefore 
only be limited to the instruments admitted to trading on the current list of RMs as published 
by the EU Commission on the 22nd February 2007? 

Our assumption had been that the list of financial instruments (admitted to trading on a RM) 
would be dependent on the availability of a list of Regulated Markets. 

As an example, will commodity derivatives admitted to trading on the LME (which is not a 
RM today but is likely to be after the MiFID application date) not be reportable on 1st 
November 2007, as the LME will not be recognised by the EU Commission as a RM until after 
the MiFID application date (1st November 2007)? 

  Comment or Answer  

1. The list of regulated markets published by the Commission does not have constitutive effect 
for the qualification of a trading platform as a regulated market. Essential for this is the 
authorisation as such granted by the national competent authority. Therefore, once a regulated 
market is licensed in one Member State it is recognised as such throughout the EEA and no 
consequent action is necessary.  

2. The list of financial instruments provided for in Article 11 of Regulation 1287/2006 does 
not depend on the availability of the list of regulated markets published by the Commission. 
The list of financial instruments has to be drawn up by the relevant competent authority. In 
doing so it will take into consideration financial instruments which are admitted to trading on a 
regulated market authorised as such by its home competent authority at that time. Furthermore, 
this list has to be made available for the first time in June 2007 (hence, well in advance of the 
start of MiFID application) and has to be kept updated by the relevant competent authority. 

 
 Relevant 
provisions  

Article 4(1)(14) of Directive 2004/39 and 
Article 34(5) of Regulation 1287/2006 

Question 
No. 

50. 

Date of question 23/03/2007 Date of answer 10/04/2007 

Issue 
Regulated markets list 

Question 
Is there a complete list with stock exchanges in Europe and for each stock exchange the 
companies that are listed there in a regulated market? Can you provide us with such list? 

  Comment or Answer  

The list of regulated markets is published by the Commission on its MiFID webpage 
(http://tinyurl.com/yyulyz) as well as once a year in the Official Journal. 

From July 2007, the Committee of European Securities Regulators will be required to publish 
a consolidated list of all shares admitted to trading on a regulated market under Article 34(5) 
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of the MiFID implementing Regulation. 

The Federation of European Stock Exchanges also publishes some consolidated information 
concerning European stock exchanges. 

 
 Relevant 
provisions  

Article 4(1)(14) of Directive 2004/39/EC Question 
No. 

81. 

Date of question 23/05/2007 Date of answer 3/08/2007 

Issue 
Definitions – ‘regulated market’ – interplay with Takeover Directive 

Question 
The Takeover Directive expressly refers to the Investment Services Directive in respect of the 
definition of ‘regulated market’ (Art. 1(1)). Should this term as from 1 November 2007 be 
construed on the basis of MiFID, and if yes, will this be enacted in an amendment to the 
Takeover Directive? 

  Comment or Answer  

Yes. Article 69 of the MiFID, as amended, repeals the Investment Services Directive, or ISD 
as of 1 November 2007 and provides that references to terms defined in the ISD are to be 
construed as references to equivalent terms defined in the MiFID. Therefore, no amendment of 
the Takeover Directive is required and the MiFID definitions will apply automatically as of 1 
November 2007. 

 
 Relevant 
provisions  

Article 4(1)(15) and Recital 6 of Directive 
2004/39/EC 

Question 
No. 

178. 

Date of question 06/11/2007 Date of answer 12/12/2007 

Issue 

Definitions – ‘MTF’ 

Question 
I would like to know if MTFs include ATS and ECN. 

  Comment or Answer  

Yes, these terms are generally synonymous, although of course in each case the legal 
definition of ‘MTF’ must be applied. For there to be an MTF, the buying and selling of MiFID 
financial instruments in these systems must be governed by non-discretionary rules in a way 
that results in contracts. As the rules must be non-discretionary, once orders and quotes are 
received within the system an MTF operator must have no discretion in determining how they 
interact. The MTF operator instead must establish rules governing how the system operates 
and the characteristics of the quotes and orders (for example, their price and time of receipt in 
the system) that determine the resulting trades. 

The list of MTFs is published by CESR at http://mifiddatabase.cesr.eu/. 
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 Relevant 
provisions  

Article 4(1)(17) of Directive 2004/39/EC Question 
No. 

118. 

Date of question 26/07/2007 Date of answer 21/02/2008 

Issue 
Definitions – ‘financial instrument’ 

Question 
Do the following products fall under MiFID: 

1. Term Deposits (in FX); 

2. Term Deposit with embedded optionality; 

3. Embedded options (eg swaps) on corporate loan; 

4. mortgages offered to euro based customers that are denominated in FX; 

5. Life insurance products (e.g. unit-linked) offered through bank branch? 

  Comment or Answer  

A deposit is not a financial instrument as defined in MiFID, irrespective of the term or the 
currency in which it is denominated.  This answer is based on the assumption that the question 
refers to a deposit per se, and not to a tradeable instrument such as a certificate of deposit and 
on the correct qualification of the contract in question as a deposit (i. e., an alleged deposit 
according to which the initial capital may be lost is not a deposit for the purposes of this 
answer). 

In general, an option embedded in a deposit (such as an interest rate structure) does not does 
change its classification as a deposit. An interest rate on a deposit may have features typical of 
a derivative without turning the deposit into a MiFID financial instrument. For instance, a 
floating rate of interest does not turn the deposit into a derivative contract. 

Equally, a deposit with an embedded derivative that has the potential of reducing the initial 
capital invested is a financial instrument under MiFID.  

The way the instrument is structured and documented is relevant. A fixed rate deposit coupled 
with a separate interest rate swap may in economic terms act in the same way as a floating rate 
deposit. However the separately documented interest rate swap in this example is still 
potentially a MiFID financial instrument while the floating rate deposit is not. 

- The same approach applies to embedded options on corporate loans. An embedded option 
such as a facility to switch the method of calculating interest rates or to switch the currency of 
borrowings built into a loan that is not itself a security is not a financial instrument for the 
purposes of MiFID. 

  - Mortgages are not financial instruments as defined in MiFID, irrespective of the currency in 
which they are denominated.   

- Life insurance products are not financial instruments as defined in MiFID.  The fact they are 
distributed through entities that may be subject to MiFID does not affect this status. 

 



Last updated: 31.10.2008  45 of 139 

 Relevant 
provisions  

Article 4(1)(18) of Directive 2004/39/EC Question 
No. 

2. 

Date of question 2/2/2007 Date of answer 23/03/2007 

Issue 
Definitions – ‘transferable securities’ 

Question 
I am looking at the definition of ‘Transferable Securities’ under the ISD and MiFID. Within 
both definitions they refer to: 

(1) ‘the capital market’ 

(2) ‘instruments of payment’ 

 Neither of theses terms are defined but we are looking for guidance on these terms or any 
examples of what they refer to. 

  Comment or Answer  

The notion of ‘capital market’ is not explicitly defined in MiFID. It is a broad one and is meant 
to include all contexts where buying and selling interest in securities meet.  

‘Instruments of payment’ are securities which are used only for the purposes of payment and 
not for investment. For example, this notion usually includes cheques, bills of exchanges, etc. 

 
 Relevant 
provisions  

Article 4(1)(18) of Directive 2004/39/EC Question 
No. 

115. 

Date of question 24/07/2007 Date of answer 14/08/2007 

Issue 
Definitions – ‘transferable securities’ 

Question 
·       Would interests in limited partnerships and limited liability partnerships fall within the 
definition of transferable securities particularly if:- 

·       they are a basket of contractual rights arising from a partnership agreement; 

·       they are not traded on a securities market; and 

·       they are subject to transfer restrictions within the partnership agreement such that they are 
not freely transferable. 

  Comment or Answer  

The essence of the definition of transferable securities is Article 4(18) MiFID is that, as a 
class, they are negotiable on the capital markets. The classes of securities mentioned in points 
(a) to (c) of the definition are non-exhaustive examples of securities that fall within the 
definition. 

The fact that shares in partnerships are mentioned in point (a) is not conclusive. That reference 
is intended to cover partnership shares that are equivalent to shares in companies. Interests in 
partnership shares that are not 'negotiable on the capital markets' are not equivalent to 
negotiable shares. 
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The key determinant, therefore, is whether such interests in partnerships and LLPs are 
negotiable on the capital markets. If the securities in question are of a kind that is capable of 
being traded on a regulated market or MTF, this will be a conclusive indication that they are 
transferable securities, even if the individual securities in question are not in fact traded. 
Conversely, if they are not capable of being traded in such multilateral systems this may 
indicate that they are not transferable securities, but this is not conclusive. The reference to the 
‘capital markets’ is not defined but, as indicated in the answer to Q2, the concept is broad and 
is meant to include all contexts where buying and selling interest in securities meet. The 
concept of negotiability contains the notion that the instrument is tradable. If restrictions on 
transfer prevent an instrument from being tradable in such contexts, it is not a transferable 
security. 

 
 Relevant 
provisions  

Article 4(1)(18) of Directive 2004/39/EC Question 
No. 

146. 

Date of question 07/09/2007 Date of answer 19/11/2007 

Issue 
Definitions – ‘transferable securities’ – meaning of ‘negotiable on the capital market’ 

Question 
We are unsure whether a person providing a service, such as investment advice, in relation to 
shares which are not listed or traded on any exchange or other ‘market’ such as an MTF (and 
which may remain so), would fall under MiFiD. 

Our difficulty is whether the phrase ‘negotiable on the capital market’ would capture also 
shares in private companies which are not listed or traded on any market. In this regard, we 
have also referred to the MiFiD Q&A website hosted by the Commission, in particular to 
Question 2 which requested further guidance as to the meaning of, inter alia, the term ‘capital 
market’. In its reply to this question, the Commission stated that the notion of a ‘capital 
market’ is a broad one and is meant to include all contexts where buying and selling interest in 
securities are met. 

In considering this issue, we have referred to the service of ‘Placing of financial instruments 
without a firm commitment basis’ (paragraph 7 of Section A of Annex I), which is ordinarily 
provided in the context of newly issued securities which may or may not eventually be listed 
and traded on an exchange or other market. For this service to be captured under MiFiD, it 
would need to be provided in relation to ‘transferable securities’. Hence one can argue that the 
term transferable securities would also cover unlisted shares. 

In the light of the above, we are minded to take a very wide interpretation of the phrase 
‘negotiable on the capital market’ to include shares which are also unlisted and not traded on 
any exchange or MTF, but which are still transferable in accordance with certain rules (which 
usually relate to private companies). However, we would appreciate your views and/or 
guidance on this approach. 

  Comment or Answer  

Please refer to our answers to questions 3.2 and 61. 
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 Relevant 
provisions  

Article 4(1)(19) of Directive 2004/39/EC Question 
No. 

167. 

Date of question 19/10/2007 Date of answer 23/04/2008 

Issue 
Definitions – ‘money-market instruments’ 

Question 
According to Article 4(1)(19) of Directive 2004/39/EC money-market instruments means 
those classes of instruments which are normally dealt in on the money market, such as treasury 
bills, certificates of deposits and commercial papers and excluding instruments of payment. 

For level playing field issues and given that according to the branch of a UK credit institution, 
repurchase agreements (repos) and other money-market instruments are not included in the 
abovementioned definition. Could you please inform us which money-market instruments, 
other than savings and those clearly stated in the definition, fall under the provisions of 
MiFID? 

  Comment or Answer  

It is commonly understood that money-market instruments are liquid debt instruments that are 
capable of being traded (although in practice most are held until maturity). They usually 
mature in less than one year. The list of examples referred to in MiFID is not exhaustive 
(Article 4(1)(19) of Directive 2004/39/EC). Several EC Directives define "money market 
instruments". Please see: Article 1(1) of Directive 85/611/EEC; Recital 4 of Directive 
2001/108/EC; Recital 9 of Directive 2007/16/EC.  

Moreover, CESR’s Advice to the European Commission on Clarification of Definitions 
concerning Eligible Assets for Investments of UCITS (CESR/06-005) contains a lot of 
references to money market instruments (http://www.cesr.eu/index.php?docid=3694). It 
specifies in paragraph 49 that according to the ECB statistical framework, money market 
instruments are defined as "those classes of transferable debt instruments which are normally 
traded on the money market (for example, certificates of deposit, commercial paper and 
banker's acceptances, treasury and local authority bills) because of the following features: 

(i) liquidity, where they can be repurchased, redeemed or sold at limited cost, in terms of low 
fees and narrow bid/offer spread, and with very short settlement delay; and 

(ii) market depth, where they are traded on a market which is able to absorb a large volume of 
transactions, with such trading of large amounts having a limited impact on their price; and 

(iii) certainty in value, where their value can be accurately determined at any time or at least 
once a month; and 

(iv) low interest risk, where they have a residual maturity of up to and including one year, or 
regular yield adjustments in line with money market conditions at least every 12 months; and 

(v) low credit risk, where such instruments are either: 

— admitted to an official listing on a stock exchange or traded on other regulated markets 
which operate regularly, are recognized and are open to the public, or  

— issued under regulations aimed at protecting investors and savings, or  

— issued by:  

 □ a central, regional or local authority, a central bank of a Member State, the European Union, 
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the ECB, the European Investment Bank, a non-Member State or, if the latter is a federal State, 
by one of the members making up the federation, or by a public international body to which 
one or more Member States belong; or  

 □ an establishment subject to prudential supervision, in accordance with criteria defined by 
Community law or by an establishment which is subject to  and complies with prudential rules 
considered by the competent authorities to be at least as stringent as those laid down by 
Community law, or guaranteed by any such establishment; or  

 □ an undertaking the securities of which have been admitted to an official listing on a stock 
exchange or are traded on other regulated markets which operate regularly, are recognised and 
are open to the public". 

Therefore, instruments which have the features described above are to be considered money-
market instruments. 

 
 Relevant 
provisions  

Article 5 of Directive 2004/39/EC Question 
No. 

41.2 

Date of question 11/04/2006 Date of answer 25/04/2007 

Issue 
Territorial scope – third country firms and MiFID 

Question 
Do third country firms that provide services in the EU fall under the MiFID? Along the same 
lines are branches of third country firms in the EU subject to the MiFID? 

  Comment or Answer  

The requirement for authorisation under Article 5(1) MIFID does not apply to third country 
firms. Such entities may provide investment services in the EU market under the respective 
law of each Member State, provided that national provisions do not result in treatment more 
favourable than that accorded to investment firms from other Member States. This analysis 
applies both where a third country firm provides services in a Member State from outside the 
EU, and where it provides them through a branch in the Member State. However, such a third 
country firm will not have a passport under MiFID, and must therefore comply with the 
national law of each Member State in which it carries on investment services or activities. 

(1) Object and legal basis of MiFID 

As is clear from recital 1 of MIFID, the Directive aims at harmonising the initial authorisation 
by a home Member State in order to allow authorised investment firms to conduct business 
throughout the EU without any further restrictions (creating a ‘European passport’ for 
investment firms established in the EU). As a Directive adopted under Article 47(2) EC Treaty 
(in conjunction with Article 55 EC Treaty), it is designed to foster the freedom to provide 
services within the Community. 

Those Treaty Articles are not the appropriate legal basis for a measure regulating activities of 
third country entities. If MIFID also had the purpose of regulating activities of third country 
investment firms in the EU market, Article 57(2) EC – which provides for the adoption of 
measures on the movement of capital to or from third countries involving direct investment, 
establishment, the provision of financial services or the admission of securities to capital 
markets – would need to be cited as an additional legal basis. 
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(2) Recital 28 – Treatment of third country branches 

Recital 28 of MiFID states that ‘the procedures of the authorisation, within the Community, of 
branches of investment firms authorised in third countries should continue to apply’. This 
formulation mirrors Recital 13 of the predecessor Directive 93/22/EEC (Investment Services 
Directive –’ISD’). Article 5 of the ISD states expressly that Member States should not treat 
third country investment firms more favourably than Community firms. Consequently, it is 
clear that under the ISD the granting of access to third country firms was left to the Member 
States, subject to a Community obligation that the national regime for third country firms 
should not create a competitive disadvantage for Community firms. Recital 28 MIFID 
indicates an intention to carry on this system; by implication, there was no intention to create a 
new Community authorisation requirement for third country firms. 

(3) No authorisation mechanism for third country firms 

Article 5(1) MiFID provides that authorisation should be granted by the competent authority of 
the home Member State. Article 4(1)(20) MiFID defines the home Member State – for legal 
persons – as the one where the registered office or head office is situated. The definition does 
not indicate the home Member State of a third country entity (this contrasts, for example, with 
the Prospectus and Transparency Directives, which define the home Member State of third 
country, as well as EU, issuers), and there is no provision determining which Member State 
would be responsible for granting the authorisation for third country legal persons whose 
registered office (or head office) is not situated in the EU. This suggests that third country 
investment firms, lacking a ‘Home Member State’, are not intended to be subject to the 
authorisation requirement. 

(4) Absence of provision on supervision of third country firms 

The need to provide for a uniform supervisory system at EU level may vary according to the 
nature of the service in question. The nature of the services and activities regulated under 
MiFID do not warrant a requirement that third country providers should be established in the 
EU, as a necessary condition for effective supervision by Member States. If such need had 
been identified, one would expect the legislator to have included operational provisions on 
such important subject matter. However, such provision is entirely absent from MiFID. 

Only Article 15 MiFID deals expressly with third countries by containing a mechanism to 
foster market access for Community firms there. Article 15(2) MiFID mentions a situation 
where ‘effective market access granted by the Community to investment firms from third 
country’ could not be mirrored in a third country. If the authorisation requirement under 
Article 5(1) MiFID was intended to apply to third country firms, Article 15 MiFID would have 
mentioned that requirement and used it as a yardstick for comparable treatment of Community 
firms in third countries. 

(5) Application of MiFID to third country firms inconsistent with GATS 

Article 5(1) MiFID must also be interpreted in a way that is consistent with the Community's 
existing commitments under the GATS. The European Court of Justice has established that 
Community law must be construed as far as possible in a way that is consistent with 
international agreements binding on the Community. See ECJ, Case C-61/94, COM vs. 
Germany, ECR 1996,1-4006, para. 52 (International Dairy Agreement). 

 According to Section B.3 of the Understanding on Commitments in Financial Services (OJ 
1993, L 141, p. 27 as amended), the Community granted financial suppliers of other WTO 
members the right to cross-border trade of certain financial services. Under Section B.5 of that 
Understanding, the Community accorded ‘the right to establish or expand within its territory 
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(...) a commercial presence’. According to Section D.2 of that Understanding, commercial 
presence means an enterprise within a Member's territory for the supply of financial services, 
including branches. 

As this right is not subject to a general restriction, the requirement of prior authorisation of 
third country investment firms under MIFID would contravene this commitment. This is 
because, in order to be authorised, third country firms would have to move their registered 
office to the EU, since there is no mechanism for the authorisation of a firm that does not have 
a home Member State, as defined in Article 4(1)(20) MiFID. In order to avoid such 
inconsistency with the Community's commitments, Article 5(1) MiFID must be interpreted as 
not covering cross-border services from third country investment firms or services provided by 
their branches situated in the EU. 

 
 Relevant 
provisions  

Article 5 of Directive 2004/39/EC Question 
No. 

89. 

Date of question 05/06/2007 Date of answer 18/09/2007 

Issue 
Territorial scope – non-EEA branches and MiFID 

Question 
To what extent does MiFID apply to non-EEA branches of EEA investment firms? 

  Comment or Answer  

MiFID does not apply to non-EEA branches of EEA investment firms. Where such a branch, 
however, provides a service to an EEA client, competent authorities can be expected to ensure 
that such arrangements are not entered into for the sole or dominant purpose of avoiding 
MiFID’s conduct of business or organisational requirements. 

 
 Relevant 
provisions  

Articles 5 and 6 of Directive 2004/39/EC Question 
No. 

151. 

Date of question 19/09/2007 Date of answer 19/11/2007 

Issue 

Ancillary services – necessity for authorisation 

Question 
Could a company which is incorporated in a Member State but is not an authorised investment 
firm provide exclusively ancillary services in that Member State? In other words, would a 
MiFiD authorization (entailing the provisions of at least one investment service or activity) 
necessarily be required to enable such company to provide exclusively ancillary services? 

  Comment or Answer  

A company providing ancillary services, but not investment services as defined in Annex I of 
the Level 1 Directive, can continue to do business without an authorisation as an investment 
firm under MiFID under national law. The passport (Art 31 Level 1) would not apply. 
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 Relevant 
provisions  

Article 5(2) of Directive 2004/39/EC Question 
No. 

109.2 

Date of question 09/07/2007 Date of answer 3/08/2007 

Issue 
MTFs – whether market operator subject to further authorisation as investment firm 

Question 
The authorities [of Member State Y] want to require regulated markets that operate an MTF to 
be authorized also as ‘ investment firms’, and will therefore require a ‘double license’ for 
regulated markets operating an MTF, which will generate a double ongoing supervision by the 
regulator (behaviour/conduct) and the Central Bank (i.e. prudential and some business 
aspects). This will also potentially imply that regulated markets operating MTFs could in 
practice be submitted to all MiFID rules applying to investment firms, as they will have to 
require to be authorized as such. 

  Comment or Answer  

This approach is contrary to the provisions of Article 5(2) of MIFID which is expressly stated 
to be ‘by way of derogation from paragraph 1’. Paragraph 1 sets out the general requirement 
for prior authorisation as an investment firm for a person that wishes to perform investment 
services or activities as a regular occupation or business on a professional basis. The provision 
goes on to say that Member States shall allow any market operator to operate an MTF subject 
to the prior verification of their compliance with the provisions of this Chapter, excluding 
Articles 11 and 15. Clearly, authorisation as an investment firm is not a necessary incident of 
permission to operate an MTF for a market operator. 

 
 Relevant 
provisions  

Article 6(1) of Directive 2004/39/EC Question 
No. 

42.2 

Date of question 19/05/2006 Date of answer 25/04/2007 

Issue 

Ancillary services – scope of authorisation 

Question 
Is it possible to obtain a MiFID authorisation only for the provision of ancillary services? Is it 
possible to add further conditions for the authorisation of ancillary services? 

  Comment or Answer  

The MiFID does not provide for the possibility to grant a MiFID authorisation exclusively for 
the provision of ancillary services (Article 6(1) last sentence MiFID); ancillary services should 
be covered by an authorisation for the provision of one or more core investment services. 

 
 Relevant 
provisions  

Article 6(1) of Directive 2004/39/EC Question 
No. 

195. 

Date of question 12/12/2007 Date of answer 23/04/2008 

Issue 
Authorisation – limitation to certain financial instruments 
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Question 
Under Article 6(1) of the Directive 2004/39/EC, the home member State shall ensure that the 
authorisation specifies the investment services or activities which the investment firm is 
authorised to provide. Does the Directive enable the local regulator to restrict the investment 
services or activities specified in the relevant authorisation which the investment firm may 
provide only to ‘some’ financial instruments (e.g. financial instruments based on FX and 
interest rates)? 

  Comment or Answer  

Yes, such an approach by the competent authority is consistent with MiFID. However, an 
investment firm is not restricted exclusively to the investment services and activities in the 
relevant financial instruments covered in its authorisation, as long as such activities are not 
carried out on a regular basis (Recital 19 of Directive 2004/39/EC). 

 
 Relevant 
provisions  

Article 8(a) of Directive 2004/39/EC Question 
No. 

117.2 

Date of question 25/07/2007 Date of answer 18/09/2007 

Issue 
Withdrawal of authorisation 

Question 
If an investment firm has not provided some of the services that it received a licence for, 
within one year of the granting of the licence, or, if it has not provided some of the services 
that it has a licence for, for a period of six months, can we say that according to Article 8(a) of 
MiFID, its licence has partially lapsed in respect of those services it has not provided? 

  Comment or Answer  

Article 8(a) of MiFID allows competent authorities to withdraw authorisations only when no 
investment service and no activity has taken place during the specified timeframe. It does not 
provide for automatic withdrawal of authorisation. 

However, our view is that the MiFID is consistent with a Member State’s legislation providing 
that an authorisation may lapse partially for those services not provided in the given 
timeframe. 

 
 Relevant 
provisions  

Article 13(7) of Directive 2004/39/EC and 
Article 16(2), 17 and 19 of Directive 
2006/73/EC 

Question 
No. 

211.2 

Date of question 7/02/2008 Date of answer 23/04/2008 

Issue 
Organisational requirements – use of client financial instruments 

Question 
My broker will pool investments and he has warned me, that in the event of his default, I as a 
nominee account holder may not be fully compensated. Why is he allowed to pool client assets 
when it may be, that when trading for his own account his risk profile is greater than the 
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ordinary 'execution only' investor?  Can I challenge my client re-classification? 

  Comment or Answer  

Under Article 13(7) of Directive 2004/39/EC and Article 16(2), 17 and 19 of Directive 
2006/73/EC, your broker is required to ensure that financial instruments he is holding for you 
are kept safe and separately identifiable and that he does not use them for his own account (for 
example, in securities lending) without your express consent. There are other rules relating to 
the aggregation of own account orders with client orders in Article 48 and 49 of Directive 
2006/73/EC. Such aggregation is not permitted unless overall it will not work to your 
disadvantage. You should ask for a full explanation from your broker and if not satisfied 
discuss with the broker's supervisory authority. 

 
 Relevant 
provisions  

Article 13(2) and (5) and Article 23 of 
Directive 2004/39/EC and Articles 13 and 14 
of Directive 2006/73/EC 

Question 
No. 

225. 

Date of question 22/04/2008 Date of answer 5/08/2008 

Issue 
Outsourcing – reception and transmission of orders and execution of orders 

Question 
An investment firm (licensed to provide the service of “reception and transmission of orders” 
and of “execution of orders on behalf of clients”) intends to enter into an agreement for the 
outsourcing of the investment service of “reception and transmission of orders” with a bank 
belonging in the same group as the investment firm. Under the agreement, the bank through its 
branches, will receive orders from clients of the investment firm and relay them to the latter 
(ie. it will act in the name and on behalf of the investment firm without entering into an 
agreement with the investor - the bank being essentially an agent of the investment firm). 

Question: Is it possible under MiFID for an investment firm to outsource certain investment 
services (in our case the “reception and transmission of orders”), to a third party (in our case 
the bank) without such third party necessarily becoming a “tied agent” as provided in article 
23 of Directive 2004/39/EC? 

  Comment or Answer  

Yes, it is possible for an investment firm to outsource activities without the entity to which the 
activities are outsourced being considered a tied agent.  

In fact the appointment of tied agents must fulfill the criteria established in Article 4(1)(25) 
and Article 23 of Directive 2004/39/EC (i.e. operating under the full and unconditional 
responsibility of only one investment firm);  note also that Article 23 of Directive 2004/39/EC 
provides that it is optional for Member States to allow investment firms to appoint tied agents, 
and to impose further restrictions or requirements on the use of tied agents. 

In any case conditions for outsourcing critical or important operational functions or investment 
services or activities established under Article 14 of Directive 2006/73/EC should be fulfilled.
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 Relevant 
provisions  

Article 13(3) of Directive 2004/39/EC and 
Recital 36 and Article 22(3)(e) of Directive 
2006/73/EC 

Question 
No. 

87. 

Date of question 30/05/2007 Date of answer 3/08/2007 

Issue 
Investment research – meaning of ‘investment banking’ 

Question 
What is the exact definition of ‘investment banking’? Which activities are meant by the term 
‘investment banking’? Is there an exhaustive list? 

  Comment or Answer  

The term ‘investment banking’ is used in Recital 36 of Directive 2006/73/EC. In accordance 
with common practice, terms used only in Recitals are not defined in the legislative act. 
Therefore, the term carries its ordinary meaning, which can be understood by consulting 
financial dictionaries or financial glossaries. In broad terms, ‘investment banking’ refers to the 
activity of banks in arranging for their clients’ capital-raising (including IPOs) or mergers and 
acquisitions. Depending on context, it may also refer to proprietary investment on the part of 
banks in or alongside such clients. 

 
 Relevant 
provisions  

Article 13(3) and 18 of Directive 
2004/39/EC and Article 25(2)(b) of 
Directive 2006/73/EC 

Question 
No. 

181. 

Date of question 13/11/2007 Date of answer 12/12/2007 

Issue 
Conflicts of interest – investment research –dealing contrary to recommendations 

Question 
Could you clarify how ‘contrary to current recommendations’ should be interpreted in Article 
25(2)(b), i.e. personal transactions must not be taken that are in conflict with other 
recommendations that are stated in the Article 25(2)(a) or, a financial analysts must not make a 
personal transaction that would be in conflict with his/her current investment recommendation 
for a financial instrument. 

  Comment or Answer  

The ‘recommendations’ referred to are those contained within the investment research 
mentioned in paragraph 25(1). However, they are not limited to the recommendations of the 
financial analyst or relevant person concerned and would normally cover other 
recommendations issued by other financial analysts or relevant persons of the firm concerned. 
The reference to ‘current’ recommendations implies that the recommendations have not been 
withdrawn or superceded. 
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 Relevant 
provisions  

Article of 13(3) of Directive 2004/39/EC and 
Article 25(2)(e) of Directive 2006/73/EC 

Question 
No. 

194. 

Date of question 12/12/2007 Date of answer 23/04/2008 

Issue 
Conflicts of interest – investment research –clarification on 'legal obligations' 

Question 
Article 25(2)(e) of Directive 2006/73/EC states that issuers, relevant persons other than 
financial analysts, and any other persons may only review drafts of investment research, 
prepared by an investment firm for the purpose of verifying compliance of such investment 
firm with its legal obligations.  In this regard, we would appreciate the Commission’s 
clarifications as to what ‘legal obligations’ of the investment firm this Article is referring to. 

  Comment or Answer  

The legal obligations referred to are all the legal obligations that the firm is under both national 
and EU law, including regulatory obligations such as are imposed by MiFID. Without limiting 
the generality of this statement, some aspects of particular relevance include obligations 
relating to the Market Abuse Directive 2003/6/EC, in particular the provisions of Commission 
Directive 2003/125/EC on the fair presentation of investment recommendations and the 
disclosure of conflicts of interest. 

 
 Relevant 
provisions  

Article 13(5) of Directive 2004/39/EC and 
Article 6(2) of Directive 2006/73/EC 

Question 
No. 

63. 

Date of question 16/04/2007 Date of answer 8/05/2007 

Issue 
Organisational requirements – compliance function – independence 

Question 
What are the Commission’s expectations regarding the compliance function for small 
investment firms? In particular, what are the criteria which such firms will need to satisfy to 
qualify for the derogation from the general requirement that the compliance function should be 
independent from the investment services function of the firm (Art. 6(2) of Directive 
2006/73/EC)? 

  Comment or Answer  

There is no derogation from the requirement that the compliance function should ‘operate 
independently’ as required by Article 6(2). 

However, there is a derogation available from the additional level of more detailed 
requirements as to segregation of functions and remuneration set out in each of Articles 6(3)(c) 
and (d). This derogation is available where the firm is able to demonstrate (to its regulator or, 
where relevant, to a Court of justice) that in view of the nature, scale and complexity of its 
business, and the nature and range of investment services and activities, the requirement under 
that point is not proportionate and that its compliance function continues to be effective. What 
this means in a particular case will be a matter for judgment in the circumstances of each firm. 
In very small firms with limited staff complete separation of functions may be unrealistic. 
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 Relevant 
provisions  

Articles 13(5), 21 and 25 of Directive 
2004/39/EC and Article 14(1) of Directive 
2006/73/EC 

Question 
No. 

71. 

Date of question 07/05/2007 Date of answer 1/06/2007 

Issue 

Outsourcing of portfolio management to third country investment firms – application of 
MiFID 

Question 
Where a MiFID investment firm, which provides portfolio management to professional clients, 
outsources some of that portfolio management to a third country investment firm, does that 
MiFID investment firm need to establish arrangements which require the third party to comply 
with MiFID for the provision of those services? In particular how does this affect the MiFID 
investment firm’s best execution obligations and transaction reporting obligations? 

  Comment or Answer  

MiFID explicitly states that where investment firms outsource critical or important operational 
functions or any investment services or activities, the firms remain fully responsible for 
discharging all of their responsibility under MiFID. In particular, outsourcing arrangements 
must not result in the delegation by senior management of its responsibility, and must not alter 
the relationship and obligations of the firm towards its clients (see Article 14(1) of Directive 
2006/73/EC (‘Directive 2006/73/EC’)). 

In other words, the fact that part of an investment service is outsourced to a third country firm 
does not alleviate the investment firm of its MiFID responsibilities, whether under best 
execution, transaction reporting or otherwise. 

The firm to which the service is outsourced, if it is based in a third country, will not be subject 
to MiFID. MiFID does not require that firm to be made subject to MiFID obligations by way 
of the outsourcing agreement. However, the outsourcing arrangement must not result in the 
MiFID investment firm breaching its MiFID obligations. The contents of the outsourcing 
agreement must also conform with Article 14(2) of Directive 2006/73/EC, which is based on 
Articles 13(2) and 13(5) of the Level 1 Directive. 

 
 Relevant 
provisions  

Article 13(5) of Directive 2004/39/EC and 
Article 7 of Directive 2006/73/EC 

Question 
No. 

77. 

Date of question 10/05/2007 Date of answer 1/06/2007 

Issue 
Organisational requirements – risk management function 

Question 
On reading Article 7 of Directive 2006/73/EC, it appears that 

- all investment firms, irrespective of size and the extent of their operations are bound to 
establish and maintain a risk management function; and 

- an investment firm may establish and maintain a risk management function that operates 
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independently where appropriate in view of the nature, scale and complexity of the investment 
firm’s business. 

Accordingly, we understand that an investment firm must establish a risk management 
function in all cases but this function need only be exercised independently where the 
circumstances of the investment firm so warrant. Hence there is no derogation from the 
establishment of this function per se and the only option which exists is as to whether the 
operation of such function needs to be carried out independently. 

  Comment or Answer  

No. All investment firms are required to establish risk management policies and procedures 
and to comply with the other provisions of Article 7(1) of the Directive. However, it is only 
where justified in view of the nature, scale and complexity of the business that a firm is 
required to establish and maintain ‘a risk management function that operates independently’ by 
Article 7(2). So for very small or non-complex firms, they might have risk management 
policies and procedures which are not operated by a separate risk management function (but 
which, for example, are directly supervised by the Board, Audit Committee, or CFO, or which 
are operated by the compliance function or internal audit function.) 

This answer is consistent with the diagram in section 3.4 of the Background Note to the draft 
level 2 Directive (see http://tinyurl.com/yscsgd). 

 
 Relevant 
provisions  

Article 13(5) of Directive 2004/39/EC and 
Article 14, paragraph 2 of Directive 
2006/73/EC 

Question 
No. 

129. 

Date of question 21/08/2007 Date of answer 19/11/2007 

Issue 
Outsourcing – authorisation requirements for service providers 

Question 
Article 14, paragraph 2 of Directive 2006/73/EC requires that service providers must have an 
authorisation required by law to perform the outsourced functions, services. What kind of 
authorization is meant by that (authorisation that is otherwise required for investment firm to 
perform investment services, authorisation as a tied agent, any other authorisation required by 
national legislation,…?). 

Can investment firms outsource critical or important investment services (ex. portfolio 
management) to a service provider which is the investment firm’s holding company that is not 
a subject of any authorization or registration by a national law, if the national legislation does 
not require authorisation of service providers to perform the outsourced services for 
investment firm? 

  Comment or Answer  

Article 14(2) of Directive 2006/73/EC requires providers of outsourced services to have ‘any’ 
national authorisation applicable. Strictly speaking, if the host country of the service provider 
does not require authorisation or registration by law, outsourcing of functions to the service 
provider is still possible. However, as per Article 14(1), the firm remains fully responsible for 
discharging all of its obligations under MiFID, including the conditions and procedures for 
authorisation (Level 1 Directive, Title II, Chapter 1). Article 10(2) of the Level 1 Directive 
prohibits a competent authority from granting authorisation if, in such a case, the third country 
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laws, regulations or administrative provisions prevent it from being able to exercise its 
supervisory functions. When the outsourced activity concerns retail portfolio management, 
both requirements in Article 15(1) of the Level 1 have to be met: i.e. authorisation in the host 
country and a valid cooperation agreement between the relevant competent authorities. In the 
absence of such requirements, investment firms should give notice of the outsourcing to their 
competent authority, which has the opportunity to object. Competent authorities are to publish 
guidelines on when they will allow outsourcing of retail portfolio management to service 
providers in third countries without the necessary laws and mutual supervisory cooperation 
agreements itemised in Article 15(1). 

 
 Relevant 
provisions  

Articles 13(5), 21 and 25 of Directive 
2004/39/EC and Article 14(1) of Directive 
2006/73/EC 

Question 
No. 

137. 

Date of question 31/08/2007 Date of answer 21/10/2007 

Issue 
Outsourcing – portfolio management – outsourcing to third country investment firms 

Question 
Imagine a retail client who has a banking relationship with a bank located in one EU Member 
State (the ‘Bank’). The said client decides to mandate an Independent Asset Manager located 
in a Non-EEA country in order to manage the portfolio/monies which are under the custody of 
the Bank. Hence, the monies are under the custody of the Bank (a MiFID investment firm) but 
the portfolio management is provided by a non-MiFID investment firm, because the retail 
client has decided to mandate such a non-MiFID investment firm. Does the Bank have to 
comply with the MiFID suitability and/or appropriateness test in such scheme where this is the 
retail client himself who decided to outsource the portfolio management to a non-MiFID 
investment firm located in a non-EEA country? 

  Comment or Answer  

Yes, the Bank has to comply with the provisions of MiFID and its implementing texts, in 
particular Articles 14 and 15 of Directive 2006/73/EC. Article 14 requires, among other 
conditions for outsourcing, a written agreement between the investment firm and the service 
provider (§3). Article 15 imposes further conditions on the outsourcing of retail portfolio 
management.  

It is the responsibility of the Bank to ensure the above conditions are met when it out sources. 

Note that the above analysis applies where there is no direct client relationship between the 
portfolio manager and the client. 

 
 Relevant 
provisions  

Article 13(5) of Directive 2004/39/EC and 
Article 15(1) of Directive 2006/73/EC 

Question 
No. 

140. 

Date of question 31/08/2007 Date of answer 21/10/2007 

Issue 
Outsourcing – outsourcing to third countries 
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Question 
Article 15(1) of Directive 2006/73/EC imposes conditions on outsourcing of retail portfolio 
management to third country service providers. 

Article 15(2) imposes conditions on the outsourcing of investment services to third countries 
where the conditions in 15(1) are not or cannot be complied with. 

Is it correct to assume that the wording of Article 15(2) can be read as: ‘....may outsource 
investment services, other than the service of portfolio management provided to retail clients, 
to a service provider located in a third country...’ 

  Comment or Answer  

No. Article 15 of Directive 2006/73/EC only applies to the outsourcing of the investment 
service of portfolio management provided to retail clients. Article 15(2) is subsidiary to Article 
15 and does not have an independent operation. 

 
 Relevant 
provisions  

Articles 13(5) of Directive 2004/39/EC and 
Articles 14 and 45 of Directive 2006/73/EC 

Question 
No. 

149. 

Date of question 13/09/2007 Date of answer 21/12/2007 

Issue 
Outsourcing – systematic delegation of orders 

Question 
Article 14 of Directive 2006/73/EC indicates the conditions that must be met for the 
externalisation of operational tasks (including a written contract, etc.). 

Do these conditions apply in the event of the systematic delegation of orders by an asset 
manager within the meaning of Article 45? 

In particular, when a European investment company systematically delegates the execution of 
orders to its Swiss-based parent company (non-EU Member State), must the formal conditions 
of Article 14 be met? 

Under what circumstances may there be a systematic delegation of this type, in particular with 
regard to the compliance of the Swiss-based parent company with the principles of the MiFID 
(procedures in place within the Swiss company to guarantee the ‘best execution’, the absence 
of conflicts of interest, etc.)? 

  Comment or Answer  

1.Yes. The transmission of orders constitutes a critical and important function and therefore 
Article 14 of Directive 2006/73/EC applies. 

2.Yes. The fact that the firms are part of the same group can nonetheless be taken into account 
in the application of various requirements in Article 14 (Article 14(4) Level 2) and its 
obligation to act in the best interests of its client and to take all reasonable steps to obtain the 
best possible for their client (Article 45 Level 2). 

3. The relevant articles in MiFID establishing the overarching parameters for the outsourcing 
of critical and important functions of this type are Article 13(5) of the Level 1 Directive and 
Articles 13, 14 and 15 of Directive 2006/73/EC. These provisions should be taken fully into 
account in the design of any outsourcing arrangement. However, MiFID is not intended to 
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require a duplication of effort as to best execution for firms falling under Article 45 Level 2 
(Recital 75 Level 2). Furthermore, outsourcing of functions to non-MiFID (non-EEA) entities 
is possible, as long as firms ensure that the execution arrangements of such an entity allow 
them to comply with their own overarching best execution obligations. Where the firm cannot 
satisfy itself that this is the case, it should not use such entities. 

See also CESR’s Q&A on best execution under MiFID at http://www.cesr-
eu.org/data/document/07_320.pdf. 

 
 Relevant 
provisions  

Article 13(8) of Directive 2004/39/EC Question 
No. 

28.2 

Date of question 06/03/2007 Date of answer 10/04/2007 

Issue 
Client funds and client property rules – application to professional clients 

Question 
Is it MIFID's intention that market professionals should not be permitted to waive Client 
Money protection (rights to segregation of funds due and payable to them)? 

  Comment or Answer  

Yes. The requirements concerning safeguarding of client assets (instruments – Article 13(7) 
MiFID and funds – Article 13(8) MiFID) are part of the organisational requirements applicable 
to investment firms and their application does not depend on the type of client to whom the 
service is provided. 

 
 Relevant 
provisions  

Articles 14 and 4(1)(15) of Directive 
2004/39/EC 

Question 
No. 

43.2 

Date of question 19/05/2006 Date of answer 10/10/2007 

Issue 
UCITS management companies and operation of an MTF 

Question 
Can UCITS management companies obtain a licence to operate an MTF (as defined in Article 
4(1)(15) MiFID? 

  Comment or Answer  

UCITS management companies cannot obtain a licence to operate a MTF. The UCITS 
Directive limits the types of services that a management company can provide (collective 
management only and, by way of exception, the investment services of individual portfolio 
management and investment advice as well as the ancillary service of safekeeping – Article 5 
Directive 85/611/EEC). Nevertheless, nothing prevents a UCITS management company from 
establishing a subsidiary in order to operate an MTF, provided that this subsidiary is 
authorised under the MiFID to provide that service. 
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 Relevant 
provisions  

Article 14 of Directive 2004/39/EC Question 
No. 

122. 

Date of question 06/08/2007 Date of answer 18/09/2007 

Issue 
MTFs – competent authorities 

Question 
One issue concerns the licensing and the supervision of the investment service of the operation 
of Multilateral Trading Facilities: In [Member State X], the banking and investment services 
provided by banks are licensed and supervised by the Central Bank of [Member State X]. The 
[Member State X securities regulator] is responsible for the licensing and the supervision of 
firms, other than banks, when providing investment services. Under the MiFID, one of the 
investment services is the operation of Multilateral Trading Facilities. We wish to clarify 
whether the licensing and the supervision of the investment service of the operation of 
Multilateral Trading Facilities by all banks operating in [Member State X], could be the 
responsibility of the [Member State X securities regulator] and the licensing while the 
supervision of the banking and of the remaining investment services offered by banks 
operating in [Member State X] to be the responsibility of the Central Bank of [Member State 
X]. If this dual licensing/supervision is possible, banks, when providing the investment service 
of the operation of Multilateral Trading Facilities, will receive one authorisation from the, and 
another authorisation from the Central Bank of [Member State X] with respect to the 
remaining investment services and their banking operations, each supervisory authority being 
responsible for the supervision of the service(s) it licensed. 

  Comment or Answer  

We believe such a system would be consistent with the MiFID. The distribution and allocation 
of tasks between competent authorities of a Member State is a matter for that Member State. 

 
 Relevant 
provisions  

Article 14 of Directive 2004/39/EC Question 
No. 

148. 

Date of question 12/09/2007 Date of answer 19/11/2007 

Issue 

MTFs – general 

Question 
How many MTF’s are there in Europe now and who are they? 

  Comment or Answer  

The Committee of European Securities Regulators publishes the list of MTFs via the CESR 
MIFID database at http://mifiddatabase.cesr.eu/. Choose 'multilateral trading facilities' then 
'view all' to see the list. The number of MTFs varies from time to time. 
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 Relevant 
provisions  

Article 19(8) of Directive 2004/39/EC and 
Article 42 of Directive 2006/73/EC 

Question 
No. 

198. 

Date of question 20/12/2007 Date of answer 20/02/2008 

Issue 
Reporting to clients – portfolio management or contingent liability transactions 

Question 
My bank refuses to agree a loss threshold. 

Can I demand to have a loss threshold determined for my discretionary portfolio, even though 
no contingent liability transactions are allowed? 

  Comment or Answer  

The details of the agreement between the investment firm and the client, including any loss 
threshold, are decided between the parties. MiFID obliges the portfolio manager to inform the 
client of the types of financial instruments that may be included in the client portfolio and the 
types of transactions, including any contingent liability transactions that may be carried out in 
such instruments. However, MiFID does not impose the obligation to agree on a loss 
threshold. 

As regards the applicability of the obligation to report to the retail client any losses exceeding 
any predetermined threshold, Commission services refer to the interpretation given in the first 
answer to question 49 on Article 19(8) of Directive 2004/39/EC and Article 42 of Directive 
2006/73/EC. 

 
 Relevant 
provisions  

Article 19(1) of Directive 2004/39/EC and 
Article 26 and Recital 39 of Directive 
2006/73/EC 

Question 
No. 

22. 

Date of question 22/02/2007 Date of answer  

Issue 
Inducements – trailing commissions 

Question 
Does what MiFID requires in terms of ‘transparency’ also concern what are called ‘trailer 
fees’? 

Is MiFID sufficiently explicit in that field? 

  Comment or Answer  

Article 26 of Directive 2006/73/EC sets out a comprehensive regime covering payments and 
other benefits paid or provided to or by investment firms. ‘Trailer fees’ paid to an investment 
firm by a product provider in relation to the selling of investment products would normally be 
a ‘fee or commission paid in relation to the provision of an investment or ancillary service to 
the client’. Therefore the tests in Article 26 of Directive 2006/73/EC would need to be applied 
in order to determine whether the trailer fees are permitted. See also Recital 39 of the same 
Directive. 
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 Relevant 
provisions  

Article 19(1) of Directive 2004/39/EC and 
Article 26 of Directive 2006/73/EC 

Question 
No. 

132. 

Date of question 22/08/2007 Date of answer 19/11/2007 

Issue 
Inducements – disclosure of inducements 

Question 
Art. 26(b) states that a firm must disclose the ‘existence, nature and amount of the 
[inducement]... in a manner that is comprehensive, accurate and understandable’. The final 
paragraph of Art. 26 then allows Member States to allow firms to disclose just the ‘essential 
terms’ of the inducement provided that it will make available the full details upon request. In 
the CESR Paper ‘Inducements under MiFID – Recommendations’ (May 2007), 
Recommendation 6(b) states that a generic disclosure which explains merely that a firm will or 
may receive or pay an inducement is not sufficient to enable a client to make an informed 
decision and therefore will not be considered as providing the ‘essential terms of the 
arrangements’ referred to in Art.26. 

In the scenario of an asset manager and distributor operating a revenue sharing agreement 
where the charges are shared between the two, can you explain what MiFID envisages to be 
the difference between the content when making the full disclosure under Art. 26(b)(i) 
compared to the level of detail expected if just the ‘essential terms’ were to be provided at the 
outset, given the CESR Recommendation? 

  Comment or Answer  

Under the second paragraph of Article 26, the firm may disclose the ‘essential terms of the 
arrangements relating to the fee, commission or non-monetary benefit in summary form, 
provided that it undertakes to disclosure further details at the request of the client and provided 
that it honours that undertaking’. At the least, the essential details of the existence, nature and 
amount of the inducement or, where the amount cannot be ascertained, should be provided. 
The goal of the summary disclosure is to enable the client to understand readily how the firm 
is incentivised to act. The disclosure should be fit for that purpose. As CESR states, a mere 
disclosure of the fact that an inducement might be payable is not an adequate disclosure. 

 
 Relevant 
provisions  

Article of 19(2) of Directive 2004/39/EC and 
Article 27(4)(b)of Directive 2006/73/EC 

Question 
No. 

190. 

Date of question 30/11/2007 Date of answer 21/02/2008 

Issue 
Information to clients – past performance 

Question 
Article 27(4)(b) stipulates that past performance received or likely to be received by retail or 
potential retail clients must in every case be shown based on complete 12-month periods 

This has led some firms to take the strict approach to only show full year performance. 
However, is it still possible to show additional information such as the last 5 full years 
followed by last 6 months, 3 months, 1 month on top of the above required information, (i.e. 
last 5 years or the whole period for which the financial instrument has been offered). 
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Is it still possible to show since launch performance in addition to the above required full year 
performance 

Can we show any actual performance when the fund is less than 1 year old (i.e. can we show a 
1 and 3 month performance for a fund launched 4 months ago). 

  Comment or Answer  

Concerning the conditions that the information to clients must satisfy with regards to the 
reference period of the performance information, article 27(4)(b) of Directive 2006/73/EC 
refers to  performance information based on "complete 12-month periods". Therefore, full year 
performance should be shown.  

The same requirement applies when a fund is less than 1 year old. Therefore, actual 
performance may be shown only when the 12-month period would have elapsed. 

 
 Relevant 
provisions  

Article 19(2) of Directive 2004/39/EC and 
Article 27 of Directive 2006/73/EC 

Question 
No. 

203. 

Date of question 02/01/2008 Date of answer 23/04/2008 

Issue 
Information to clients – structured deposit 

Question 
1. Do the requirements on information to be provided to the clients (specifically Article 19 of 
MiFID and Article 27 of implementing Directive) apply to the bank which is suggesting an 
investment product – structured deposit, where principal is guaranteed to the client, but 
potential return depends on the performance on certain financial index, bearing in mind the 
fact that such deposit is not explicitly included into the list of financial instruments in the 
Annex 1 of Mifid? 

2. Do the requirements on information to be provided to the clients (specifically Article 19 of 
MiFID and Article 27 of implementing Directive) apply to the bank that is suggesting identical 
product, but designed as structured transferable note, where issuer guarantees nominal value to 
the client, but potential return depends on the performance on certain financial index? 

  Comment or Answer  

1. No. A deposit is not a financial instrument as defined in MiFID, because it is not listed in 
Annex I Section C of Directive 2004/39/EC. 

A deposit per se is not a tradeable instrument and the initial capital cannot be lost. 

In general, an option embedded in a deposit (such as an interest rate structure) does not change 
its classification as a deposit. For instance, a floating rate of interest does not turn the deposit 
into a derivative contract. 

See also answer to question 118 on Article 4(1)(17) of Directive 2004/39/EC. 

2. Yes. A deposit with an embedded derivative that has the potential of reducing the initial 
capital invested is a financial instrument under MiFID.  

See also answer to question 118. 
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 Relevant 
provisions  

Article 19(3) of Directive 2004/39/EC and 
Article 28(1) of Directive 2006/73/EC 

Question 
No. 

54. 

Date of question 29/03/2007 Date of answer 25/04/2007 

Issue 
Client classification – notice of 

Question 
What is the expected standard to evidence despatch to the client of any notice of client 
classification, especially if it is anticipated that this notice will be sent by post and not e-mail? 

  Comment or Answer  

There is no provision in MiFID or the implementing Directive covering the standard of 
evidence of communication or dispatch with respect to notices to clients. This is a matter to be 
determined in accordance with the national law of each Member State. 

 
 Relevant 
provisions  

Article 19(3) of Directive 2004/39/EC and 
Article 28 of Directive 2004/73/EC 

Question 
No. 

66. 

Date of question 19/04/2007 Date of answer 3/08/2007 

Issue 
Eligible counterparties – provision of service and activity 

Question 
When transacting on our own account, i.e. buying or selling directly with a counterparty, is 
this a service and hence the counterparty needs to be classified as client or, as no service is 
provided, does the counterparty not have to be classified and notified of their classification 
ahead of the transaction? 

  Comment or Answer  

Dealing on own account may be the provision of a service or the carrying on of an activity. 
This much is implicit in Recital 69 of Directive 2006/73/EC. MiFID does not lay down criteria 
for distinguishing between these two situations. 

In many cases of dealing on own account with a counterparty, the client will be an eligible 
counterparty. Nevertheless, notice of client classification should be given in those cases, in 
accordance with Article 28 of Directive 2006/73/EC. 

 
 Relevant 
provisions  

Article 19(3) of Directive 2004/39/EC and 
Article 33 of Directive 2006/73/EC 

Question 
No. 

186.2 

Date of question 19/11/2007 Date of answer 17/01/2008 

Issue 
Exemptions – firms that deal on own account 

Question 
In the case where a firm falling, within the exemption of Article 3 of Directive 2004/39/EC, 
provides its clients with the service of reception and transmission of orders, while an 
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investment firm executes the orders, this firm is responsible for charging its clients with 
overall fees and commissions while the investment firm charges the excempt firm directly and 
solely for executing the orders of the excempt firm’s clients. 

Is this approach correct? 

  Comment or Answer  

MiFID does not regulate how entities which are exempt by way of Article 3 of Directive 
2004/39/EC charge their clients for their services. This would be a matter of national 
competence. 

 
 Relevant 
provisions  

Article 19(3) of Directive 2004/39/EC and 
Article 28 of Directive 2006/73/EC 

Question 
No. 

211.1 

Date of question 7/02/2008 Date of answer 23/04/2008 

Issue 
Client classification – impact on remedies 

Question 
My broker has changed my client classification from a 'private client' to that of a MiFID 'retail 
client'. Under the old classification I had the right to refer disputes for consumer arbitration. 
Under the MiFID directive it appears that I will lose that right. In this event what protection do 
I have? 

  Comment or Answer  

The move to the MiFID client classification regime has no impact on your access to arbitration 
or to other out-of-court dispute resolution mechanisms. You should query your broker's 
explanation and, if necessary, speak with your broker's supervisory authority. Moreover, 
Article 53 of Directive 2004/39/EC provides that Member States have to encourage the 
seeting-up of out-of-court settlement of consumer disputes concerning the provision of 
investment and ancillary services provided by investment firms. No distinction is made in 
relation to the type of client. 

 
 Relevant 
provisions  

Article 19(4) and (5) of Directive 
2004/39/EC 

Question 
No. 

1.1 

Date of question 23/01/2007 Date of answer 23/03/2007 

Issue 
Suitability and appropriateness tests – timing of application 

Question 
The tests should be conducted before giving any advice, recommendations or offer. What time 
interval between the suitability/appropriateness-test and giving advice/recommendation and 
trade is acceptable? 

I was rather more concerned with the Financial Instrument’s ‘price fluctuations’ (volatility 
risk) than the ‘client circumstances’ in relation to the time of suitability test. As you know the 
price of FIs can change more dramatically than the personal circumstances of clients, thus the 
time-interval between a ‘Suitability Test’, ‘given FI Recommendations’, ‘Contract’ and 
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‘Execution’ may be decisive in the end price a customer pays and/or attractiveness of the 
recommended FI product and services. I know the scenario is like ‘shooting a moving object’ 
and it is difficult to depict it in regulations. 

  Comment or Answer  

There is no explicit requirement in the Directive as to the period between the assessment of the 
suitability and the actual provision of the service which is considered as acceptable. Therefore, 
the answer to this question is a matter of assessment on a case-by-case basis. Essential for this 
assessment is the requirement of MiFID to provide to the client a suitable recommendation (in 
the case of investment advice or portfolio management). That is why, for example advice 
provided a very long time after the information gathering for the purposes of suitability may 
not be suitable any more (e.g. if some changes have occurred in the client's personal 
circumstances or in relevant financial markets). It is for the firm to ensure that it has provided 
a suitable recommendation to its clients. The same principle applies in respect to the 
appropriateness test (where other services are provided). It is the responsibility of the 
investment firm to provide a service which is appropriate for the client at the moment when the 
service is provided. 

 
 Relevant 
provisions  

Article 19(4) and (5) of Directive 
2004/39/EC and Article 35(1)(c) of Directive 
2006/73/EC 

Question 
No. 

1.2 

Date of question 23/01/2007 Date of answer  

Issue 

Suitability and appropriateness tests – consequences of failure 

Question 
The client must understand the complexity of the Product & Services (P&S) she/he is trading 
with. What happens if this is too complex for him? Is a financial advisor still allowed to 
recommend or sell him the P&S if the suitability test (without this P&S complexity factor) is 
positive? 

  Comment or Answer  

The suitability test is required by MiFID for the services where the client places a greater 
reliance on the recommendation given by the firm – investment advice and portfolio 
management. That is why an investment firm is only allowed to provide such recommendation 
if the firm is satisfied that this recommendation is suitable for the clients. The assessment of 
the client's knowledge and experience is an essential part of the suitability test and it cannot be 
carved out. That is why Article 35(1)(c) Directive 2006/73/EC (MiFID Level 2 Directive) 
explicitly stipulates that the client should be able to understand the risks involved in the 
transaction. If this is not the case, the investment firm is not allowed to provide such a 
recommendation. 
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 Relevant 
provisions  

Article 19(4) of Directive 2004/39/EC and 
Article 35(5) of Directive 2006/73/EC 

Question 
No. 

65. 

Date of question 19/04/2007 Date of answer 1/06/2007 

Issue 
Suitability test – refusal to provide information 

Question 
Art. 35 states that when a client refuses to provide any information, the investment advice 
service may not be provided. What about the portfolio management service? May the 
investment firm provide portfolio management service if the client refuses to give any 
information? If yes, which risk profile must be followed (e.g. low risk)? 

  Comment or Answer  

If at the beginning of a relationship the client refuses to give her portfolio manager the 
information requested by the manager which is relevant for the suitability assessment, the 
manager may not provide her with the service, even on the most prudent basis. This is because 
Article 19(4) of MiFID states that the manager must obtain adequate information prior to the 
commencement of the investment service. If there is an ongoing relationship and a client 
requests a change of mandate to the portfolio manager, the manager must obtain adequate 
information to be able to effect that change in line with the suitability regime (Article 35(5) of 
MiFID implementing Directive). 

 
 Relevant 
provisions  

Article 19(4) of Directive 2004/39/EC and 
Recitals 51, 57, 58 and 60 and Article 35(1) 
of Directive 2006/73/EC 

Question 
No. 

85. 

Date of question 29/05/2007 Date of answer 9/07/2007 

Issue 
Suitability test – portfolio management 

Question 
Can we focus for retail clients under portfolio management on the aspect of global 
understanding of the risk linked to the investment strategy rather than an assessment for each 
individual product contained in the portfolio? 

  Comment or Answer  

Article 35(1)(c) of Directive 2006/73/EC provides that investment firms assess that with 
respect to an ‘specific transaction to be recommended or entered into in the course of 
providing a portfolio management service’ the client has the ‘necessary experience and 
knowledge in order to understand the risks involved in the transaction or in the management of 
the portfolio’. 

On the basis of the above, the investment firm should assess not only the understanding of the 
risks involved in the general strategy that will be applied by the portfolio manager but also the 
specific risks linked to the particular products that are going to be used in order to implement 
that strategy and the effects in terms of risks of the interaction between the different products 
that will be included in the portfolio. 
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 Relevant 
provisions  

Articles 19(4) and 19(5) of Directive 
2004/39/EC 

Question 
No. 

124. 

Date of question 06/08/2007 Date of answer 10/10/2007 

Issue 
Suitability and appropriateness test – knowledge and experience of clients 

Question 
I am an investor as a trustee of a family trust. My stockbroker has sent me a form to enquire as 
to my degree of experience as an investor and indicated this to be required by MiFID. I 
presume similar forms will be sent to my two co-trustees. I understand MiFID requires my 
stockbroker to vary the advice he gives the trustees and asset classes he recommends to them 
having regard to the investment knowledge held by the trustees. Two of the trustees are 
experienced investors, but the third has no knowledge of investments. In view of this can the 
broker properly recommend investments two trustees only can understand, but the third trustee 
cannot understand or is the trust's investment universe reduced to those assets which can 
reasonably be explained to the trustee who has no investment knowledge please? 

  Comment or Answer  

The aim of MiFID is to protect the client and to make sure the investment firm provides him 
with a suitable recommendation, especially concerning investment advice or portfolio 
management.  

In the case of the described trust, the answer may be subject to the applicable national law as 
well as the terms of the trust governing the powers and duties of trustees. As regards the 
application of Article 19(4) and (5) MiFID to a firm providing investment services to trustees, 
the firm should be entitled to rely on trustees discharging their obligations to each other 
(including the obligation to share knowledge, if relevant) unless they have actually noticed that 
this is not the case. 

Please see question 18 as well for further clarifications. 

 
 Relevant 
provisions  

Articles 19(4) and 19(5) of Directive 
2004/39/EC 

Question 
No. 

134. 

Date of question 23/08/2007 Date of answer 19/11/2007 

Issue 
Suitability and appropriateness – propriety of bank questionnaires 

Question 
A European bank requires its customers to fill in the below questionnaire, claiming that it is ‘a 
legal requirement under the European MiFID Directive’. 

 Questions: 

1) Is this really compulsory? 

2) Is the questionnaire legal? 

3) Is this bank manipulating the Directive for purely commercial reasons? 
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4) If a customer does not intend to invest, is (s)he still required to fill in this questionnaire? 

5) Don’t you find the questions too personal? 

-------------------------------------MESSAGE FROM THE BANK--------------------------------- 

Determine your investor profile – now compulsory! 

For several weeks, we have been asking you to fill in a questionnaire so as to determine your 
investor profile and thus better assess your future investments. Please fill it in now so as to be 
able to make transactions. 

N.B. This is a legal requirement under the European MiFID Directive linked to customer 
protection. 

Questionnaire: 

============= 

1) How do you look at your investments? 

- Above all, an investment must guarantee a certain degree of security, even it means 
foregoing the possibility of high returns. 

- Although security is my main concern, I am prepared to take limited risks to improve returns.

- In order to obtain good returns, I am prepared to include riskier investments in my portfolio. 

- I primarily look for the highest yielding investments, even if it means taking significant risks.

2) If, some time after your investment, the price had declined significantly and the economic 
climate had not changed, what would you do? 

- Sell so as to avoid further problems and try something else. 

- Do nothing and wait patiently. 

- Increase my holding. It was already a good investment and it is now good value. 

3) What is your investment objective? 

- My current income is sufficient, so I am concentrating on increasing my capital. 

- While my main objective is to increase my capital, it must also supplement my income. 

- I want to preserve my capital and receive some additional income. 

- I need the returns on my investment to contribute to covering my current outgoings. 

4) Leaving aside your reserves, and bearing in mind that longer-term investments make higher 
returns more achievable, when do you think you will need the money that you invest? 

- I might need all or part of my capital in the next 3 years. 

- I might need all or part of my capital between 3 and 5 years from now. 

- I might need all or part of my capital between 6 and 10 years from now. 

- I will not need my capital in the next 10 years. 

5) What would you do in the event of an urgent or unexpected expense (new car, home 
improvements, etc.)? 

- I can deal with such situations without touching my investments. 

- If this happens, I will cash in some of my investments, even at a loss. 
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- So that I don’t have to sell at a loss, part of my capital must be available at all times. 

6) How would you describe your current financial prospects (work-related, miscellaneous 
income, etc.)? 

- I have excellent prospects. 

- My situation is sound. 

- My situation is acceptable. 

- My financial prospects could deteriorate. 

7) Which of these phrases best describes how you manage your assets? 

- I prefer to stay on familiar ground. 

- I am prepared to consider new investment strategies or opportunities. 

- I don’t hesitate to try new things, even if they are risky. 

8) What types of investment do you have or have you had? (you may choose more than one 
answer) 

- deposits, fixed-term or fixed-rate accounts 

- bonds or pension scheme/life assurance products 

- mixed SICAVs (sociétés d'investissement à capital variable – investment companies with 
variable capital)  

- share-based SICAVs 

9) How would you describe your knowledge of financial products and concepts? 

- I have in-depth knowledge of the processes involved. 

- I am relatively knowledgeable about the financial markets. 

- I have some relatively vague ideas. 

- I am not familiar with financial language. 

  Comment or Answer  

Questions 1 – 3 & 5 

Article 19(4) of Directive 2004/39/EC and Article 35 of Directive 2006/73/EC require a firm, 
when providing the services of investment advice or individual portfolio management, to 
collect such information as is necessary for the firm to understand the essential facts about the 
client and to have a reasonable basis for believing, giving due consideration to the nature and 
extent of the service provided, that the specific transaction to be recommended, or entered into 
in the course of providing a portfolio management service, satisfies the following criteria: 

(a) it meets the investment objectives of the client in question; 

(b) it is such that the client is able financially to bear any related investment risks consistent 
with his investment objectives; 

(c) it is such that the client has the necessary experience and knowledge in order to understand 
the risks involved in the transaction or in the management of his portfolio. 

If the client fails to provide the information requested, in most circumstances advice or 
portfolio management services cannot be provided – see answer to Question 65 on Article 
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19(4) of Directive 2004/39/EC and Article 35(5) of Directive 2006/73/EC. 

For other investment services, including execution of orders on behalf of clients and reception 
and transmission of orders, the firm need only determine that (c) is fulfilled, pursuant to 
Article 19(5) of the Directive and Article 36 of Directive 2006/73/EC. Under certain 
conditions, firms are permitted to provide limited services even when (c) has not been fulfilled, 
as set out in Articles 19(5) and (6) of the Directive. This includes cases where clients elect not 
to provide the information requested. 

Where a firm classifies a client as a professional client in relation to particular financial 
instruments, it is entitled to assume that (c) is fulfilled. 

For certain (‘per se’) professional clients, in the case of investment advice the firm is also 
entitled to assume that (b) is fulfilled. 

Without commenting in detail on the questionnaire you have submitted, it is a matter of 
judgement in particular cases whether a firm’s procedures are adequate to fulfil the 
requirements of the Directive. 

There is nothing to prevent a firm from asking for more information, though of course it 
should not claim that this is a legal requirement and a client is free to seek another 
intermediary who asks for less information. 

Question 4 

Not usually. The firm is required to assess suitability and appropriateness when an investment 
service is to be provided. In certain circumstances, a firm may need to re-assess suitability or 
appropriateness in the case of a continuing client relationship, for example where the client 
continues to hold assets that the firm advised on or where the client continues to hold assets in 
a portfolio managed by the firm. In the absence of a continuing client relationship, there is no 
such requirement. 

 
 Relevant 
provisions  

Article 19(4) of Directive 2004/39/EC and 
Article 35 Directive 2006/73/EC 

Question 
No. 

175. 

Date of question 29/10/2007 Date of answer 19/11/2007 

Issue 

Suitability test – extent of information 

Question 
I. Article 19(4) of Directive 2004/39/EC and Article 35 of the implementing Directive 
2006/73/EC require under the provision of Article 35(1) and 35(3) of the implementing 
Directive investment firms to obtain information regarding the financial situation of the client 
and potential client, including, where relevant, information on the source and extent of his 
regular income, his assets, including liquid assets, investments and real property, and his 
regular financial commitments.  

Do investment firms always have to ask for all this information from their clients regardless of 
the financial instruments recommended or asked for? What is the exact meaning of the words 
‘where relevant’ used in Article 35(3) of Directive 2006/73/EC? Does this phrase give 
investment firms the possibility to assess for themselves whether, in each occasion, they 
should ask for all or some information categories depending on the services provided? Or 
should firms always ask for information concerning all information categories included in 
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Article 35(3) of Directive 2006/73/EC? 

  Comment or Answer  

No. When applying the suitability test in Article 19(4) of Directive 2004/39/EC, investment 
firms do not always have to ask for all the information regarding the client's financial situation. 
They should ask for ‘such information as is necessary for the firm to understand the essential 
facts about the client and to have a reasonable basis for believing, giving due consideration to 
the nature and extent of the service provided, that the specific transaction to be recommended, 
or entered into in the course of providing a portfolio management service’ satisfies the 
investment objectives of the client, and doesn’t expose the client to risk of a kind he/she is not 
able to bear financially or understand (Article 35(1) Level 2 Directive). 

 
 Relevant 
provisions  

Article 19(4) of Directive 2004/39/EC and 
Article 41 of Directive 2006/73/EC 

Question 
No. 

209.2 

Date of question 31/01/2008 Date of answer 23/04/2008 

Issue 

Reporting to client – information about risk level 

Question 
MiFID requires an investment firm to inform the retail clients in portfolio management about 
the risks in investment in financial instruments before entering into an agreement for provision 
of services: 

Is it necessary to include the information about the risk level of the financial instruments in the 
Client statement / report provided to him, if the client argues that he does not understand to 
which type of risk the financial instrument (bought by the investment firm) correspond to? 

  Comment or Answer  

If a  client does not understand the risks involved in the transactions entered into by the 
investment firm in the course of the management of his portfolio, the firm cannot have a 
reasonable basis to conclude that the service provided is suitable for him under Article 19(4) of 
Directive 2004/39/EC and Article 35(1)(c) of Directive 2006/73/EC.  

While MiFID does not require an explanation of the level of risk to be carried over into the 
periodic statement to be provided under Article 41 of Directive 2006/73/EC, it does require the 
firm to take all reasonable steps to ensure the suitability of any given service inter alia by 
explaining in sufficient detail the nature and risks of the financial instruments concerned in 
accordance with Article 31 of Directive 2006/73/EC. This applies regardless of the level of 
discretion involved in the management of the portfolio. 

 
 Relevant 
provisions  

Article 13(6) of Directive 2004/39/EC and 
Article 51 of Directive 2006/73/EC 

Question 
No. 

214. 

Date of question 15/02/2008 Date of answer 23/04/2008 

Issue 

Record keeping – suitability test 
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Question 
Does a bank need to log and file the results of checks of suitability testing. If yes,  for what 
period? 

  Comment or Answer  

Investment firms must keep a record of all services provided to clients, which are necessary in 
order for the competent authority to be able to assess compliance by the firm with MiFID. The 
assessment of suitability is an important part of the firm's obligation toward the client when 
providing the service of investment advice or portfolio management, and as such is included in
the scope of record-keeping. Adequate records should be kept of the client's profile for 
example as regards his investment objectives, knowledge and experience and risk appetite, 
including any changes thereto. The records must be kept for at least five years or the duration 
of the relationship with the client, or in exceptional circumstances, any longer period of time 
set by the firm's home competent authority. Please also refer to the list of minimum records to 
be kept by investment firms which the competent authority is to draw up under Article 51(3) of 
Directive 2006/73/EC and CESR's recommendations on the subject: 
www.cesr.eu/index.php?docid=4226 

 
 Relevant 
provisions  

Article 19(5) of Directive 2004/39/EC and 
Recital 59 of Directive 2006/73/EC 

Question 
No. 

48.1 

Date of question 21/03/2007 Date of answer 10/04/2007 

Issue 
Definitions – ‘course of dealings’ 

Question 
I refer to the Italian version of the Directive, where the word ‘course’ is translated into ‘ciclo’ 
(i.e. ‘cycle’). Should it be assumed that a ‘ciclo’ is made at least by a couple of opposite 
dealings (i.e. a purchase and a sale) of the relevant instrument or instruments? Otherwise, 
under which circumstances should a series of dealings be considered a ‘course of dealings’? 

  Comment or Answer  

A course of dealings refers to more than one dealing, i.e. more than one purchase or sale by the 
client concerned. However, the phrase is not specific as to the precise number of dealings, 
more than one, that need to be shown. In most circumstances, two dealings would be sufficient 
to establish a course of dealings for these purposes. 

 
 Relevant 
provisions  

Article 19(5) and (6) of Directive 
2004/39/EC 

Question 
No. 

73. 

Date of question 08/05/2007 Date of answer 3/08/2007 

Issue 
Suitability and appropriateness tests – application to existing products after 1 November 2007 

Question 
What is the position of a bank with regard to existing clients where such clients hold existing 
products and as of 1 November 2007 these products are no longer adequate with respect to the 
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client profile: 

(1) Does the date of creation of the product take precedence over the date of application of the 
Directive?  

(2) Does the bank have to close/redeem the products of such clients? 

(3) Must all new orders relating to these products ( which –pre-date MiFID) be in accordance 
with MiFID from 1 November 2007? 

  Comment or Answer  

Article 19(5) requires an investment firm when providing investment services (other than 
advice or portfolio management) to ask a client or potential client for information to assess 
whether the investment service or product envisaged is appropriate for that client and to warn 
the client if this is not the case. There is no obligation for an investment firm to warn existing 
clients with respect to the appropriateness of products already held by these clients as Article 
19(5) applies at the moment when the acquisition or provision of service are envisaged. 

(1) Yes, in the sense that Article 19(5) only applies in the process of providing a (new) 
investment service or product as of 1 November 2007. This is supported by Recital 59 of the 
implementing Directive which states that a client who has engaged in a course of dealings 
involving a specific type of product or service before 1 November 2007 should be presumed to 
have the necessary experience and knowledge to understand the risks involved in relation to 
that product or service.. 

(2) No. There is no requirement to close or re-deem products already held by existing clients. 

(3) No. Recital 59 states that when a client already holds an instrument before November 2007 
there is a presumption that that instrument is appropriate for him and consequently the firm 
automatically complies with its article 19(5) obligation whithout the need to make any further 
assessment. However, MiFID's other client protection obligations will apply. This includes the 
obligation under Article 19(1) that an investment firm act honestly, fairly and in the best 
interest of its clients as well as the obligations under Article 21 relating to best execution. 

 
 Relevant 
provisions  

Article 19(5) of Directive 2004/39/EC and 
Recital 59 of Directive 2006/73/EC 

Question 
No. 

120.1 

Date of question 31/07/2007 Date of answer 18/09/2007 

Issue 

Suitability and appropriateness tests – previous knowledge and experience – proof 

Question 
Recital 59 of Directive 2006/73/EC states that a 

client who has engaged in a course of dealings involving a specific type of product or service 
beginning before the date of application of Directive 2004/39/EC should be presumed to have 
the necessary experience and knowledge in order to understand the risks involved in relation to 
that product or investment service. 

Is it possible to presume the previous knowledge and experience if the client has dealt with 
complex instruments in another financial institution? 

Is it necessary for the client to provide some kind of proof? 
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  Comment or Answer  

Yes: the presumption of necessary knowledge and experience for the purposes of Article 19(5) 
can be based on a previous course of dealings involving a different firm, and it is not generally 
necessary to require proof from the client unless the client's statement is manifestly inaccurate.

Article 19(5) of MiFID, together with Article 36 of Directive 2006/73/EC, require the 
investment firm to assess whether the client has the necessary experience and knowledge to 
understand the risks in relation to a product or investment service. Recital (59) of the 
implementing directive explains that a firm may presume that the client has that necessary 
experience and knowledge if he has engaged in a course of dealings before 1st November 2007 
involving the type of product or service in question. 

The presumed knowledge and experience is that of the client, and it does not depend on a 
specific financial institution having been involved. An investment firm should therefore be 
entitled to rely on the presumption of knowledge and experience in cases where the client's 
dealings involved another institution. 

Article 37(3) of Directive 2006/73/EC makes it clear that an investment firm can rely on 
information provided by its clients unless it is aware, or ought to be aware, that the information 
is manifestly inaccurate. Accordingly, the firm can rely on a client's statement about previous 
dealings, and no further proof is necessary, unless the firm knows that the statement is false or 
inaccurate or, in the circumstances, it should be aware that the statement is false or inaccurate. 
However, if the client's statement is obviously implausible, so that the firm cannot be satisfied 
that the client has the presumed knowledge and experience, then it would be appropriate to ask 
for proof. 

 
 Relevant 
provisions  

Article 19(6), first indent of Directive 
2004/39/EC 

Question 
No. 

93. 

Date of question 08/06/2007 Date of answer 14/08/2007 

Issue 
Appropriateness test – complex products – convertible bonds 

Question 
Is a convertible bond, under the directive, a complex product? 

  Comment or Answer  

Yes. Convertible bonds are not mentioned expressly in the first indent of Article 19(6) of 
MiFID as non-complex products. Accordingly, it is necessary to apply the criteria in Article 38 
of the implementing Directive (2006/73/EC). Point (a) provides that financial instruments can 
only be considered as non-complex if they do not fall within Article 4(1)(18)(c) of MiFID. 
Convertible bonds that give the right to acquire transferable securities do fall within that 
provision and are therefore complex products. 
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 Relevant 
provisions  

Article 19(6) of Directive 2004/39/EC and 
Article 38 of Directive 2006/73/EC 

Question 
No. 

184. 

Date of question 16/11/2007 Date of answer 17/01/2008 

Issue 
Appropriateness test – complex products – share warrants and rights 

Question 
Do you consider share warrants and rights as complex products? 

  Comment or Answer  

A warrant is a financial instrument falling under Article 4(1)(18)(c) of Directive 2004/39/EC, 
and as such must be considered a complex product according to the test in Article 38 of 
Directive 2006/73/EC. 

 
 Relevant 
provisions  

Article 19(6), first indent of Directive 
2004/39/EC 

Question 
No. 

86. 

Date of question 29/05/2007 Date of answer 3/08/2007 

Issue 

Appropriateness test – non-complex products – list of equivalent third country markets 

Question 
Article 19(6) of the Directive states that the Commission will publish a list of third countries 
with 'equivalent' status. 

Has that list been produced or when will it be produced? I have it in the back of my mind that 
it should be produced this year. 

  Comment or Answer  

The list has not yet been produced. Commission services will shortly commence the analysis 
of the status of third country markets. At this stage the publication date has not been decided. 

 
 Relevant 
provisions  

Article 19(6), first indent of Directive 
2004/39/EC 

Question 
No. 

142. 

Date of question 05/09/2007 Date of answer 21/12/2007 

Issue 
Appropriateness test – non-complex products – real estatment investment trusts and real estate 
collective investments 

Question 
We are a portfolio management company (AMF approved). 

We manage real estate investment trusts [société civile de placement immobilier – SCPIs] and 
will soon also manage collective real estate investment undertakings [organisme de placement 
collectif immobilier – OPCIs]. 

We are currently working on the application of the MiFID Directive to the products that we 
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manage. 

Could you please clarify for us whether the SCPI and the OPCI are considered as complex or 
non-complex products, as this is crucial for determining whether or not the tests of 
appropriateness apply. 

  Comment or Answer  

If the SCPI and OPCI (as units in non-harmonised collective investment undertakings) are 
provided to investors, Article 19 of MiFID applies. When they are the object of investment 
advice or portfolio management, the suitability test in Article 19(4) has to be carried out.  

For all other investment services (as referred to in Annex I Section A) an appropriate test 
pursuant to Art. 19(5) has to be undertaken. 

However, when the investment service of execution and/or transmission of orders is provided, 
an appropriateness test is not required if the conditions in 19(6) are fulfilled: 

(i) One of these conditions is that the respective financial instrument is a so-called non-
complex product pursuant to Art. 19 (6) first indent. With regard to SPCIs this is the case, if 
the shares of the SPCI are admitted to trading on a regulated market (see Art. 4 (1)(14)) or in 
an equivalent third country market. Units in non-harmonised collective investment 
undertaking, by contrast to UCITS, are not expressly mentioned in Art. 19(6) first indent. They 
can, however, be so-called other non-complex financial instruments, provided that the four 
criteria set up in Art. 38 of the MiFID Level 2 Directive 2006/73/EC are met (whether units in 
non-harmonised collective investment undertaking meet these criteria needs to be checked in 
each individual case): 

(ii) the service must be provided at the initiative of the client (on the meaning of this 
expression, see Recital (30) of the Level 1 Directive 2004/39/EC); 

(iii) and he/she has been clearly informed that, in the provision of this service, the investment 
firm is not required to assess the suitability of the instrument. For eligible counterparties and 
professional clients, classified as such for the services or products in question, the 
appropriateness test need not apply: see Article 24(1) of Directive 2004/39/EC. 

 
 Relevant 
provisions  

Article 19(6), first indent of Directive 
2004/39/EC 

Question 
No. 

180.2 

Date of question 08/11/2007 Date of answer 17/01/2008 

Issue 
Appropriateness test – execution-only – complex products – contracts for differences (CFDs) 

Question 
Must a CFD be considered as complex product? 

  Comment or Answer  

Yes. Article 38(a) of Directive 2006/73/EC provides that derivative instruments under points 
(4) to (10) of Section C of Annex I of Directive 2004/39/EC are to be qualified as complex 
products. See also our response to Question 182.2 on Article 19(6) of Directive 2004/39/EC. 
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 Relevant 
provisions  

Article 19(6), second indent and Recital 30 
of Directive 2004/39/EC 

Question 
No. 

72. 

Date of question  Date of answer 1/06/2007 

Issue 
Suitability and appropriateness tests – execution-only – ‘at the initiative of a client’ 

Question 
Imagine an independent mediation agent approaching a client with a special offer. After the 
sales talk however, a transaction about a different asset (e.g. a share in a fund) is concluded 
and the independent agent receives commission from the issuer. 

1. How has this initiative to be considered? Is the initial offer abortive and the sold product 
viewed as requested by the consumer so that the execution-only principle would be applicable 
in this case? 

2. Do the provisions of consumer protection (Art. 19(6) MiFID) apply to the issuer of sold 
fund, as the contact was initiated from the sell-side, but indeed from an independent broker? 

  Comment or Answer  

1. The MiFID differentiates between execution-only and non execution-only services. 
Execution-only services must be provided at the initiative of the client. In order for the service 
to be considered provided at the initiative of the client the MiFID, in Recital 30, sets the 
general principle that there should not be any type of ‘personal’ contact with respect to the 
product between the client and the firm. The client’s use of an e-brokerage facility to conclude 
a transaction would normally fulfil this condition. 

Where there is a clear personal contact between the client and the agent it would be difficult to 
argue that the service is provided at the initiative of the client, especially because there is a 
previous approach (albeit for other products) by the agent. However, this does not mean that in 
every case the agent will be providing a non-execution-only service. There may well be cases 
where there is a continuous firm-client relationship, but the service would still be at the 
initiative of the client. If the agent can prove that although the client was personally 
approached for another product the client finally bought the other shares etc without any 
intervention on the part of the agent the service could be considered as execution-only. 

2. Consumer protection rules (Article 19 of the MiFID) will apply in any case as we are 
dealing with an investment service. 

When the service being provided is execution only, neither the suitability test (Article 19(4)) 
nor the appropriateness test (Article 19(5)) applies. 

However it is also useful to point out that Member States have the capacity to exempt certain 
independent intermediary brokers or agents (Article 3 of the MiFID) from the MiFID scope. In 
case that a Member State makes use of this exemption then the MiFID (including consumer 
protection rules) will not apply to them. 
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 Relevant 
provisions  

Article 19(8) of Directive 2004/39/EC Question 
No. 

44. 

Date of question 11/04/2006 Date of answer 10/04/2007 

Issue 
Reporting to clients – investment advice 

Question 
Is a Member State allowed to require firms to report to their clients on investment advice? 

  Comment or Answer  

Investment firms have to report on all services they have provided. The Level 2 provisions 
(Directive 2006/73/EC and Regulation (EC) No 1287/2006) in no way limit the general 
obligation set out in Article 19(8) MiFID to report on all services provided to its clients. 

 
 Relevant 
provisions  

Article 19(8) of Directive 2004/39/EC and 
Article 42 of Directive 2006/73/EC 

Question 
No. 

49. 

Date of question 21/03/2007 Date of answer 8/05/2007 

Issue 

Reporting to clients – portfolio management or contingent liability transactions 

Question 
1. Does the threshold requirement of Article 42 apply to the investment portfolio as a whole 
(clearly the position taken by the French regulator in its proposal for amendments of the AMF 
Regulation (see art. 314-108 and 314-115) or only to uncovered positions in contingent 
liability transactions (seems to be the position of the FSA : see item 17.3.5 of the Conduct of 
Business Sourcebook (MiFID Transposition) – 2007/3)? 

2. What should one understand by the concept of ‘operating an account’ (Dutch translation 
‘beheren’ could lead to divergent interpretations as it refers to the management of an account)? 
Does it refer to a securities custody relationship instead of a managed client portfolio? The 
Belgian draft Royal Decree is unclear in that respect. 

3. Does the obligation of Art. 42 only apply in a portfolio management relationship? This 
seems to be the reading of the FSA: see item 17.3.5 of the Conduct of Business Sourcebook 
(MiFID Transposition) – 2007/3). 

4. Is there an obligation to agree on a threshold with the retail client or not? In other words, 
does the threshold obligation only apply insofar as a threshold has been predetermined and is 
there a contractual freedom to provide or not to provide in such a threshold (irrespective the 
relationship, i.e. portfolio management or execution/custody)? 

5. What should one understand by uncovered positions? Must the contingent liability position 
be fully collateralized in order to qualify as a covered position? Would the granting of a credit 
facility/loan/transaction capping the exposure qualify as ‘coverage’? 

  Comment or Answer  

1. The obligation to report to the retail client any losses exceeding any predetermined 
threshold arises when 1) an investment firm provides portfolio management transactions for a 
retail client; or 2) where an investment firm operates retail client accounts that include an 
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uncovered open position in a contingent liability transaction.  

2. The words ‘operate retails client accounts’ in Article 42 is capable of referring to the 
operation of any account in the context of the provision of investment services to a retail 
client, whether representing funds, financial instruments, credit or custody arrangements or a 
margin account. It does not refer to portfolio management which is dealt with by the other 
limb of the Article. 

3. Article 42 refers to two types of situations where losses exceeding a predetermined 
threshold may arise affecting retail clients: 1) portfolio management transactions and 2) 
operating retail client accounts other than in the context of portfolio management transactions. 

4. Article 42 refers to ‘any pre-determined threshold’. However, there is no express obligation 
in Article 42 to fix such a threshold.  

5. The rationale of Article 42 is to ensure retail investors are informed about losses in which go 
beyond what he/she was prepared to incur. Therefore the wording ‘uncovered open position’ 
should be read broadly. This means that in order to be ‘covered’ a contingent liability position 
has to be fully hedged. 

 
 Relevant 
provisions  

Article 19(8) of Directive 2004/34/EC and 
Recital 64 and Article 40(4)(e) of Directive 
2006/73/EC 

Question 
No. 

53. 

Date of question 28/03/2007 Date of answer 8/05/2007 

Issue 
Reporting to clients – ‘type of order’ 

Question 
1. Does ‘type of order’ always refer to ‘limit order’, ‘market order’ or other? Or is this only the 
case when the status of an order is transmitted (confirmation of the order). 

2. In particular: Does the transaction statement of a purchase of securities have to mention that 
the order was placed with a limit, ie cheapest? 

  Comment or Answer  

1. Article 40(4) of the implementing Directive lists the information which has to be included in 
the notice to a retail client following the execution of an order (as required by Article 
40(1)(b)). This includes –where applicable- a reference to the type of order (Article 40(4)(e)). 
Recital 64 of the implementing Directive states that in the context of reporting to clients a 
reference to the type of order refers to its status as a limit order, market order, or other specific 
type of order. A limit order is defined in the Level 1 Directive as ‘an order to buy or sell a 
financial instrument at its specified price limit or better and for a specified size’ (Article 
4(1)(16) MiFID). 

2. Yes. It follows from the answer in 1. above that, the notice to the retail client confirming 
execution of the order has to specify whether the order was a limit order, market order or other 
specific type of order. The other terms of the order which must be reported to the client are as 
set out in Article 40(4). 
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 Relevant 
provisions  

Article 19(8) of Directive 29/EC/2004 and 
Article 40 of Directive 2006/73/EC 

Question 
No. 

84.1 

Date of question 25/05/2007 Date of answer 3/08/2007 

Issue 
Reporting to clients – ‘total consideration’ in the case of derivatives trades 

Question 
Which concepts have to be considered to obtain total consideration? Is it the total cost? Does it 
include liquidity commissions? Margins? 

  Comment or Answer  

Article 44(3) of Directive 2006/73/EC 2006/73/EC specifies that the total consideration 
includes ‘the price of the financial instrument and the costs related to execution’ as well as the 
‘firm's own commissions and costs’. This means that the total consideration is equivalent to 
the total amount paid by the client to the firm for having its order executed. See also Recitals 
71 and 72 of the same Directive which are important in understanding these provisions. 

 
 Relevant 
provisions  

Article 19(8) of Directive 2004/39/EC and 
Article 41(3)(c) of Directive 2006/73/EC 

Question 
No. 

116. 

Date of question 24/07/2007 Date of answer 10/10/2007 

Issue 
Reporting to clients – portfolio management 

Question 
I am trying to find a definition of how a leveraged portfolio is defined in MiFD, see text below

‘where the agreement between an investment firm and a retail client for a portfolio 
management service authorises a leveraged portfolio, the periodic statement must be provided 
at least once a month.’ 

  Comment or Answer  

‘Leveraged portfolio’ is a term that can designate two situations. The first one is the case 
where the portfolio manager has borrowed in order to finance investment. The term is also 
used for portofolios containing derivatives or structures products that create investment which 
is leveraged. 

 
 Relevant 
provisions  

Article 19(8) of Directive 2004/39/EC and 
Article 40(4) of Directive 2006/73/EC 

Question 
No. 

138. 

Date of question 31/08/2007 Date of answer 19/11/2007 

Issue 
Reporting to clients – use of codes 

Question 
Article 40(4) requires firms to provide clients with information in accordance with Table 1 of 
Annex 1 to Regulation 1287/2006, some of which is in the form of codes. Article 40(5) says 
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that the information referred to in Article 40(4) may be provided using standard codes if an 
explanation is also provided. 

Article 40(4) seems to require the code whereas Article 40(5) seems to imply that the code is 
optional. 

Can you please confirm the relationship between the two provisions. 

  Comment or Answer  

Article 40(5) enables a firm to use codes where not required by Article 40(4) (for example, in 
relation to points 40(4)(m), (n) and (o)) where an explanation of those codes is given. It also 
requires an explanation of the codes used in accordance with those items of Article 40(4) that 
require codes to be used. The explanation of a code may be as simple as a column heading in 
appropriate cases. 

 
 Relevant 
provisions  

Article 19(8) of Directive 2004/39/EC and 
Article 41 of Directive 2006/73/EC 

Question 
No. 

171. 

Date of question 24/10/2007 Date of answer 19/11/2007 

Issue 
Reporting to clients – portfolio management – contract notes 

Question 
Do the new rules in MiFID no longer require an investment manager appointed on a 
discretionary mandate to provide contract notes for each trade executed? 

  Comment or Answer  

Yes. MiFID enables portfolio managers to provide periodic statements to their clients 
containing the information in Article 41(2) of Directive 2006/73/EC. When the client chooses, 
transaction-by-transaction reports have to be provided: Article 41(4) of Directive 2006/73/EC.

 
 Relevant 
provisions  

Article 19(8) of Directive 2004/39/EC and 
Article 41(3) of Directive 2006/73/EC 

Question 
No. 

177. 

Date of question 02/11/2007 Date of answer 12/12/2007 

Issue 

Reporting to clients – portfolio management – frequency of reporting 

Question 
Since introduction of MiFID rules my finance provider needed to cut important information 
related to the investment funds I am engaged in, i.e. 6-months view, performance change on a 
daily base! My provider said, it is due to the new MiFID-rules. So, seeing my information 
bases for investment decisions disappearing, I ask myself as a consumer and private investor, 
what are the targets of these rules? 

  Comment or Answer  

Article 41 of the Level 2 Directive 2006/73/EC sets out minimum requirements for reporting 
to clients in the case of portfolio management. In the case of retail clients, those reports must 
be at least every six months; however, the Directive also requires investment firms to inform 
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their clients they have the right to reports every three months: Article 41(3)(a). Also, if the 
mandate authorises a leveraged portfolio, your firm (assuming you are a retail client) must 
report monthly: Article 41(3)(c). Furthermore, you have the right to receipt reports of 
transactions executed on an order-by-order basis or periodically, at your election (Article 
41(4)). There is nothing in MiFID that prevents a firm from reporting more often than the 
stipulated times. 

 
 Relevant 
provisions  

Article 19(8) of Directive 2004/39/EC and 
article 40(1) of Directive 2006/73/EC 

Question 
No. 

186.1 

Date of question 19/11/2007 Date of answer 17/01/2008 

Issue 
Reporting to clients – obligations in respect of execution of orders other than for portfolio 
management 

Question 
Article 40(1) of the Directive 2006/73/EC states: 

(a) the investment firm must promptly provide the client, in a durable medium, with the 
essential information concerning the execution of that order; 

(b) in the case of a retail client, the investment firm must send the client a notice in a durable 
medium confirming execution of the order as soon as possible and no later than the first 
business day following execution or, if the confirmation is received by the investment firm 
from a third party, no later than the first business day following receipt of the confirmation 
from the third party. 

Case to be examined: 

It has been expressed that according to article 40(1) of Directive 2006/73/EC, a retail client 
shall receive in a durable medium two notices, 1) the one stated in point (a), i.e. promptly after 
the execution of the order, containing the essential information concerning the execution of 
that order, and 2) the one stated in point (b), i.e. a contract note or confirmation notice, 
including the information specified in paragraph 4 of article 40, as soon as possible and no 
later than the first business day following execution. 

Does the above mentioned opinion seem to interpret correctly article 40(1), given that: 

1) Both the Commission, when consulting on the above mentioned Directive and CESR when 
consulting on its Advice, were of the opinion that retail clients should ONLY be sent the 
notice stated in point (b), as point (b) defines the obligation of point (a) as far as retail clients 
are concerned, and 

2) as we have been informed, in other European countries (for example, Ireland), it is only 
required to send retail clients the point (b) notice, since the provision of essential information 
is considered suitable only for professional clients. 

3) if an investment firm, being entitled to do so, chooses to send on paper and by mail the 
point (a) notice – considering that the durable medium mainly refers to on paper conditions – 
in the best of circumstances and ignoring all practical problems that might arise in doing so, 
the retail client will receive the notice the following day, obviously together with the point (b) 
notice, which presumably will have been sent later on the day of the execution of the order. 
What’s the point of duplicating documents? 
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  Comment or Answer  

We would agree with your perspective. In other words, the notice in Art. 40(1)(b) is the same 
information (for retail clients) that is referred to in Art. 40(1)(a). For non-retail clients, the less 
precise obligation in Art. 40(1)(a) only is applicable. 

 
 Relevant 
provisions  

Article 21 of Directive 2004/39/EC, Article 
45 of Directive 2006/73/EC, Recital 20 to 
Directive 2004/39/EC, Article 19 of 
Directive 2004/39/EC, and Article 24(1) of 
Directive 2004/39/EC 

Question 
No. 

10. 

Date of question 15/02/2007 Date of answer 10/04/2007 

Issue 
Best execution – application to investment management 

Question 
Does the Commission agree that, when an investment firm that carries out portfolio 
management for an eligible counterparty places an order (resulting its decision to deal) with 
another entity for execution, it would be carrying out reception and transmission of orders (as 
expanded by Recital 20 to Directive 2004/39/EC) and therefore (in accordance with Article 
24(1) of Directive 2004/39/EC), the investment firm would not be required to comply with the 
obligations described in Article 19(1) of Directive 2004/39/EC (assuming that the investment 
firm is authorised to receive and transmit orders)? 

Under Article 24(1) of Directive 2004/39/EC, investment firms that are authorised to execute 
orders on behalf of clients or to receive and transmit orders are permitted to enter or bring 
about transactions with eligible counterparties without being obliged to comply with the 
conduct of business obligations set out in Article 19 of Directive 2004/39/EC or the best 
execution obligations described in Article 21 of Directive 2004/39/EC. 

Under Article 45(7) of Directive 2006/73/EC, an investment firm providing the service of 
portfolio management is required to comply with the best execution obligations set out in 
Article 21 of Directive 2004/39/EC to the extent that it executes the decisions to deal on behalf 
of its client’s portfolio. Where the investment firm places an order (resulting from its decision 
to deal) with another entity for execution, Article 45(1) of Directive 2006/73/EC requires the 
firm carrying out portfolio management to comply with the obligation under Article 19(1) of 
Directive 2004/39/EC to act in the best interests of the client. 

The question in respect of which we seek clarification is whether, in the situation where an 
investment firm carries out portfolio management for an eligible counterparty, the investment 
firm would (in accordance with Article 24 of Directive 2004/39/EC) not be obliged to comply 
with the obligations set out Article 19 of Directive 2004/39/EC when placing orders (resulting 
from the firm’s decision to deal) with another entity for execution. The argument in favour of 
this is that when placing an order (resulting from the firm’s decision to deal) with another 
entity for execution, the firm would be carrying out the investment service of reception and 
transmission of orders. Although there is arguably no ‘reception’ of the order per se (because 
the order arises as a result of the manager’s own decision to deal), the scope of the ‘reception 
and transmission’ activity is widened by Recital 20 to Directive 2004/39/EC. Recital 20 
provides that ‘For the purposes of this Directive, the business of reception and transmission of 
orders should also include bringing together two or more investors thereby bringing about a 
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transaction between those investors’. By placing an order with a third party broker the 
investment manager is bringing about a transaction between two investors – its portfolio 
management client and that broker (the broker would normally either act as principal or as 
agent for an unnamed (and usually undisclosed) underlying transaction counterparty). On this 
basis, the investment firm would be carrying out reception and transmission of orders and so 
(in accordance with Article 24 of Directive 2004/39/EC), when doing so for an eligible 
counterparty it would not be obliged to comply with the obligations set out in Article 19 of 
Directive 2004/39/EC (assuming that the investment firm is authorised to receive and transmit 
orders). 

  Comment or Answer  

The services of reception and transmission of orders, execution of orders or dealing on own 
account are not considered to be part of the portfolio management service. So when a portfolio 
manager places an order with another investment firm for execution or when it executes a 
decision to deal it is considered to provide only the service of portfolio management. However, 
as the activities (placing of an order or execution of a decision to deal) pose the same 
regulatory risks as far as investor protection is concerned, Article 45 specifies that some form 
of best execution applies to them. In particular, paragraphs 1 to 6 of the MiFID implementing 
directive state that portfolio managers should be subject to obligations similar to those related 
to best execution when placing orders for execution with other investment firms while 
paragraph 7 specifies that when portfolio managers deal or transact directly with execution 
venues all of the obligations of Article 21 apply. 

Article 24(1) applies only to the services of execution of orders, reception/transmission of 
orders and dealing on own account but not to portfolio management. Therefore the Article 19, 
21 and 22 protections apply when an investment firm manages a portfolio of an entity which 
would qualify as eligible counterparty for the above mentioned services and the entities should 
thus be offered the same protections as professional or retail clients. 

 
 Relevant 
provisions  

Article 21 of Directive 2004/39/EC Question 
No. 

12. 

Date of question 15/02/2007 Date of answer 25/04/2007 

Issue 

Best execution – execution policy 

Question 
1. If I have a policy legally agreed with my investor that stipulates I put all my business 
through a single trading entity am I breaking MiFID rules? 

‘Putting business through’ means executing with a single trading entity like a Retail Services 
Provider in the UK or a Stock Exchange or perhaps an ECN (sending orders for execution 
from instructions received from my client). The question relates only to transactions in equities

2. If my legally agreed policy with my client states they will only pay the execution price 
under my existing terms and conditions that have already been in force legally for a number of 
years, am I breaking MiFID rules? 

3. If I change my best execution policy and do not get agreed sign off from my clients am I 
breaking MiFID rules? 

  Comment or Answer  
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1. MiFID obliges investment firms to take all reasonable steps to obtain the best possible result 
when executing client transactions. The Directive and its implementing measures do not 
prescribe how many venues an investment firm has to use or how many investment firms it 
should rely on for execution services. However, Article 21(3) of MiFID states that the order 
execution policy must include in respect of each class of instruments, information on the 
different venues where the investment firm executes its client orders and the factors affecting 
the choice of execution veneue. The policy must at least include those venues that enable the 
investment firm to obtain on a consistent basis the best possible result for client orders.  

An investment firm may either choose to execute orders directly or use other investment firms 
for execution services.  

When an investment firm executes directly, it will need to comply with Article 21 of MiFID. It 
is possible that a firm uses a single execution venue for the execution of its client orders but 
whether or not it complies with Article 21 will depend on the specific circumstances (e.g. type 
of clients, financial instruments, etc). It is expected that the greatest competition among 
execution venues will be in the area of share trading. As more venues attract liquidity and 
compete, it will become harder for investment firms to execute orders at only one venue and 
still meet the best execution obligations. CESR has published detailed guidance on this subject 
at www.cesr.eu .  

When an investment firm does not execute orders but merely transmits them to another 
investment firm for execution, it will have to comply with Article 45 of the MiFID 
implementing Directive. Again, it is possible that it relies mainly or solely on the services of 
only one investment firm, but whether or not an investment firm complies with its obligations 
will depend on the specific circumstances as mentioned above.  

In both cases (executing directly or relying on another investment firm for execution) an 
investment firm will need to closely monitor and periodically review the execution quality 
delivered by that execution venue or investment firm and make changes as necessary 

It may be possible that a client gives an instruction to the investment firm to always execute 
orders at a specific execution venue. However, the investment firm should not induce the client
to do so. Recital 68 of the MiFID implementing Directive states that an investment firm should 
not induce client to instruct it to execute an order in a particular way, by expressly indicating 
or implicitly suggesting the content of the instruction to the client, when the firm ought to 
reasonably know that an instruction to that effect is likely to prevent it from obtaining the best 
possible result for the client.  

2. Article 19(3) of the MiFID and Article 33 of the implementing Directive oblige the 
investment firm to inform its clients on all costs and associated charges related to the provision 
of investment services, including the services of order execution. Clients therefore need to be 
informed about the details of fees, commissions or mark-ups which the investment firms 
charge for execution services. As long as those fees are properly disclosed prior to the 
provision of services as required by Article 29 of the implementing Directive and reported to 
the clients in line with the obligations set out in Article 40 of the implementing directive, the 
investment firms are free to set their fees as they desire.  

3. Article 21(3) second subparagraph of MiFID obliges investment firms to give their clients 
appropriate information on the execution policy. Investment firm must obtain the prior consent 
of their clients to the execution policy, so any significant changes to the policy need to be 
agreed by clients. 
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 Relevant 
provisions  

Article 21 of Directive 2004/39/EC and 
Recital (70) of Directive 2006/73/EC 

Question 
No. 

17. 

Date of question 19/02/2007 Date of answer 25/04/2007 

Issue 
Best execution – application to OTC transactions 

Question 
MiFID states that Best Execution has to be assured for all financial instruments covered by 
MiFID. There is also some detail on what Best Execution would be in regulated markets. Is 
there any hint or information what Best Execution would look like for OTC products? Is there 
a Best Execution policy necessary? Would it be possible to only have expressive client orders 
for OTC business and therefore not dispose of any Best Execution policy for OTC? 

  Comment or Answer  

Best execution applies to all financial instruments. This means that investment firms will need 
to have an execution policy in relation to all instruments for which they provide execution. 
However, it is not expected that best execution obligations will be applied in the same manner 
in relation to different instruments. Recital 70 of the MiFID implementing Directive clarifies 
that by stating that, for example, transactions involving customised OTC financial instruments 
may not be comparable for best execution purposes with transactions involving shares traded 
on centralised execution venues.  

Article 21(3) of MiFID as well as Recital 66 of the MiFID implementing Directive provide 
some guidance on how an execution policy should be established. However, there are specifics 
concerning the OTC transactions. CESR will provide further guidance on the application of 
best execution obligations to OTC products at its webpage (http://tinyurl.com/2bj2oq). 

 
 Relevant 
provisions  

Article 21 of Directive 2004/39/EC Question 
No. 

28.1 

Date of question 06/03/2007 Date of answer 25/04/2007 

Issue 

Best execution 

Question 
1. Is it intended that the Article should apply to affiliates of a firm just as it does to 
unconnected clients? 

2. To what extent is it intended to apply to OTC/'direct’ trades with other market professionals 
for own account? Does this activity constitute ‘executing an order’ for purposes of Article 21 
(1)? 

3. Are we correct to assume that securities financing transactions (stock loan/repo) (SFTs) will 
not and cannot be covered by the Article, given that SFTs have no central price-formation 
mechanisms and (more fundamentally) that these are OTC 'products', contractually based, and 
priced according to the unique characteristics (eg as regards credit risk) of each counterparty? 

  Comment or Answer  

1. Article 21 applies to all clients of an investment firm, including any legal entities which may 
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be affiliated with the investment firm. 

2. Article 21 applies when an investment firm executes an order on behalf of its client. It 
therefore may apply in situations where an investment firm is executing an order OTC or when 
it deals with its client directly. 

However, Article 24(1) states that investment firms do not need to comply with the obligations 
under Articles 19, 21 and 22(1) when bringing about or entering into transactions (including 
dealing on own account) with eligible counterparties. It is therefore expected that most, if not 
all, 'market professionals' will not owe one another the duty of best execution because they are 
classified as eligible counterparties under Article 24(2). 

3. Article 21 obliges investment firms to execute orders on terms most favourable to the client. 
The article does not exclude any types of orders or financial instruments from the scope of its 
application. Recital 70 of the MiFID implementing directive explicitly states that the best 
execution obligation applies to all types of financial instruments when an order is being 
executed on behalf of a client. CESR will be publishing guidance on the application of best 
execution obligation to complex intruments and OTC derivatives. See 
http://tinyurl.com/2bj2oq, Securities financing transactions (SFTs) should therefore fall under 
the obligation of best execution whenever a client of an investment firm issues an order and 
expects the investment firm to act on her behalf. 

 
 Relevant 
provisions  

Article 21 of Directive 2004/39/EC and 
Recital 69 of Directive 2006/73/EC 

Question 
No. 

84.2 

Date of question 25/05/2007 Date of answer 14/08/2007 

Issue 
Best execution – application to dealer markets in fixed income 

Question 
We are market-maker on several platforms for bonds (MTS, Senaf, Bloomberg, RTFI, 
TradeWeb). We are quoting in real time in all these trading venues but with different spreads 
(different prices). When we are going to close a trade on Trading Venue 1 with a worse price 
that we quote on Trading Venue 2, are we complying with MiFID or not? 

  Comment or Answer  

Article 21 (best execution) does not apply to transactions done under the rules governing an 
MTF between its participants: see Article 14(3).  

Not all trading platforms will qualify as MTFs. In particular, single-dealer platforms are not 
MTFs for MiFID purposes: see Recital (6) of Directive 2004/39/EC. 

Transactions done by a market maker with a client who is not a participant of a multilateral 
trading facility may give rise to best execution obligations, but in the wholesale bond markets 
this is unlikely. For more details see the Commission’s advice on scope questions annexed to 
the CESR Questions and Answers on best execution at 
http://www.cesr.eu/index.php?docid=4606. 
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 Relevant 
provisions  

Article 21 of Directive 2004/39/EC and 
Articles 44 and 45 of Directive 2006/73/EC 

Question 
No. 

99. 

Date of question 20/06/2007 Date of answer 3/08/2007 

Issue 
Best execution – reception and transmission of orders 

Question 
The Commission has given very clear guidance as to how one can distinguish firms that 
receive and transmit orders (RTOs) from firms that execute client orders (Best Execution 
Q&A and CESR/2007-050b, EC Working Document ESC 07-2007). When a broker receives 
an order through an RTO, will the broker then be considered to render an investment service 
directly to the client, i.e. have a contractual relationship with the client? 

  Comment or Answer  

This depends on with whom does the client have a contractual relationship (with the RTO or 
with both the RTO and the executing firm). Generally speaking in those case when the client 
only has a contractual relationship with the RTO the executing broker does not have any 
specific obligation towards the initial client. 

 
 Relevant 
provisions  

Article 21 of Directive 2004/39/EC and 
Article 45 of Directive 2006/73/EC 

Question 
No. 

101. 

Date of question 22/06/2007 Date of answer 14/08/2007 

Issue 

Best execution – application to reception and transmission of orders of the purchase of units 
in UCITS 

Question 
As an intermediary, we provide investment advice to our clients. We also assist clients by the 
reception and transmission of client orders for the purchase of units in UCITS. Please indicate 
whether the reception and transmission activity amounts to a best execution activity under the 
MiFID rules since they are listed as two separate investment services in Annex I to the 
Directive. 

  Comment or Answer  

This is a separate investment service from execution of orders on behalf of clients. Obligations 
analogous to best execution obligations apply to the reception and transmission of orders in 
according with Article 45 of Directive 2006/73/EC. 

 
 Relevant 
provisions  

Article 21 of Directive 2004/39/EC and 
Articles 44, 45 and 46 of Directive 
2006/73/EC 

Question 
No. 

102. 

Date of question 27/06/2007 Date of answer 10/10/2007 

Issue 
Best execution – indirect access to execution venues 
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Question 
If I access indirectly to an execution venue (i.e. by broker), but I see the book of the market 
and I choose the ‘timing’, am I executing client order (so art. 44 and 46 applies) or am I 
transmitting the order to another entity for execution (so art. 45 applies)? 

  Comment or Answer  

Assuming there is an ‘order’ in existence, this would appear to be a case of reception and 
transmission of orders rather than of execution of orders on behalf of clients. Therefore, 
Article 45 of Directive 2006/73/EC would apply. Article 45 would also apply if the firm were 
placing orders for execution that resulted from its own decisions to deal (as opposed to client 
orders). 

Where a client chooses to use a direct market access (DMA) system provided by a broker, he 
himself may select the parameters of the trade (such as the price, the counterparty, the venue, 
the timing and the size of trade). In such a case the broker, while acting on his client’s behalf 
in providing the DMA service, will be treated as having satisfied its duty of best execution to 
the extent that the client has given specific instructions by means of the DMA system. 

 
 Relevant 
provisions  

Article 21 of Directive 2004/39/EC and 
Article 44 of Directive 2006/73/EC 

Question 
No. 

105. 

Date of question 02/07/2007 Date of answer 3/08/2007 

Issue 
Best execution – application to subscription or redemption of UCITS 

Question 
I would like confirmation as to whether best execution applies in the case of client orders for 
the subscription or redemption of UCITS. 

  Comment or Answer  

If the person executing the order is a MiFID investment firm best execution will apply when 
executing orders for the subscription or redemption of UCITS. 

 
 Relevant 
provisions  

Article 21 of Directive 2004/39/EC Question 
No. 

108. 

Date of question 04/07/2007 Date of answer 14/08/2007 

Issue 
Best execution – exempt firms acting as intermediaries 

Question 
Scenario: 

An investment firm or a person falling under any of the MiFiD exemptions for authorisation as 
an investment firm (henceforth ‘the exempt person’), acts on behalf of a client in a fiduciary 
capacity and receives a request from such client to subscribe to financial instruments on that 
client’s behalf. These instruments will be registered in the name of the investment firm or of 
the exempt person as ‘nominee investor’ and hence, the title to such financial instruments, 
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once acquired will not be held directly by the client. 

Question: 

In the above scenario, where the investment firm or the exempt person uses the services of 
another investment firm to execute the transactions for the acquisition of the financial 
instrument in question, should the executing, (market facing) investment firm consider as its 
client the intermediate investment firm or exempt person (which is in turn is acting on behalf if 
its client) or must the executing ‘market facing’ investment firm consider the ultimate investor 
(beneficial owner of the financial instruments) as its client and therefore require the client 
facing investment firm or exempt person to disclose the client details to the market-facing 
firm? 

  Comment or Answer  

The client of the market facing investment firm would be, in this case, the exempt person, and 
the obligation of best execution would exist in relation to this exempt person, not to its client. 
In this situation there is no obligation for the exempt person to disclose data about its client. 

 
 Relevant 
provisions  

Article 21 of Directive 2004/39/EC and 
Article 44 of Directive 2006/73/EC 

Question 
No. 

128. 

Date of question 20/08/2007 Date of answer 5/08/2008 

Issue 
Best execution – application to securities lending activities and ancillary services 

Question 
Do best execution and fee transparency requirements apply to securities lending activities and 
to ancillary services? 

  Comment or Answer  

Best execution requirements pursuant to Article 21 of Directive 2004/39/EC and Article 44 of 
Directive 2006/73/EC apply to firms that execute orders and, specifically, where there is an 
agreement to buy or sell one or more financial instruments on behalf of clients (Article 4(1)(5) 
of Directive 2004/39/EC). Analogous obligations also apply pursuant to Article 19(1) of 
Directive 2004/39/EC and Article 45 of Directive 2006/73/EC to firms that receive and 
transmit orders in relation to one or more financial instruments, or that place orders for 
execution in the course of providing the service of portfolio management (as defined in Article 
4(1)(9) of Directive 2004/39/EC). 

Securities lending activities involve the temporary exchange of securities, generally for cash or 
other securities of at least an equivalent value, with an obligation to redeliver a like quantity of 
the same securities on a future date.  

Securities lending activities will normally involve the provision of the investment services of  
execution of orders on behalf of clients, reception and transmission of orders and portfolio 
management. Consequently, they will fall within the scope of the best execution rules.  

The best execution rules apply to all financial instruments (see question 17). The criteria in 
order to determine best execution are set in Article 21 of Directive 2004/39/EC and Article 45 
of Directive 2006/73/EC. The precise application of the best execution rules to various types 
of securities lending activity needs to be considered in accordance with Recital (70) of 
Directive 2006/73/EC. For further clarification on best execution, please see working 
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document ESC-07-2007 on http://ec.europa.eu/internal_market/securities/docs/isd/letter-cesr-
best-execution_en.pdf. As for information about costs and charges, firms providing services to 
retail and professional clients will be subject to the relevant requirements under Article 19(3) 
of Directive 2004/39/EC and, in the case of retail clients, to Article 33 of Directive 
2006/73/EC as well. The mentioned requirements apply both to investment services and to 
ancillary services. 

Moreover, Article 19(1) of Directive 2004/39/EC provides that when providing investment 
services and/or, where appropriate, ancillary services to clients, an investment firm must act 
honestly, fairly and professionally in accordance with the best interests of its clients. Article 26 
of Directive 2006/73/EC on inducements, sets further requirements in relation to the receipt or 
payment by an investment firm of a fee, commission or non-monetary benefit that could, in 
certain circumstances, place the firm in a situation where it would not be acting in compliance 
with the principle stated in MiFID Article 19(1). Article 26 also applies to ancillary services. 
Further information can be found in CESR's recommendation on inducements (see 
http://www.cesr.eu/index.php?docid=4606). 

 
 Relevant 
provisions  

Article 21 of Directive 2004/39/EC Question 
No. 

180.3 

Date of question 08/11/2007 Date of answer 17/01/2008 

Issue 

Best execution – application to contracts for differences (CFDs) 

Question 
What are the obligations for an investment firm relating to ‘best execution’ for their clients 
trading in CFDs? 

  Comment or Answer  

Whether the best execution provisions apply will depend on whether the CFD is a MiFID 
financial instrument, the categorisation of the client and whether the firm is acting on behalf of 
the client. 

As to whether the CFD is a MiFID instrument, see the answer to Q 180.1 on Annex I, Section 
C(9) of Directive 2004/39/EC.  

Best execution is owed to retail and professional clients but not to eligible counterparties: see 
Article 24 of Directive 2004/39/EC. 

Where the order is placed with an execution venue other than the firm itself so that the firm is 
acting as the client’s agent, the firm will be acting on behalf of the client and best execution 
will apply (assuming the case of a CFD which is a MiFID instrument and a client other than an 
eligible counterparty). When the firm is acting on its own account, the application of the 
requirement will depend on the facts and circumstance of the case as set out in pages 21 and 22 
of the CESR Q&A on best execution at www.cesr.eu/index.php?docid=4606. 
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 Relevant 
provisions  

Article 21 of Directive 2004/39/EC Question 
No. 

188. 

Date of question 26/11/2007 Date of answer 21/02/2008 

Issue 
Best execution – application to multicurrency mortgages 

Question 
I am considering taking a multicurrency mortgage with a Spanish bank. When discussing the 
FX rates they apply to convert the initial notional and the subsequent monthly amortisations 
they refer me to the FX conversion rates published by the bank on a given day. When 
comparing these rates to the market, these are completely disconnected to reality, in some 
cases by more than 6 figures. 

-Can I, under Mifid, request best execution? 

In this case I see the purchase of currency as an order from the retail investor to the bank. If 
they apply their published FX conversion rate, they are clearly not delivering the best possible 
result. 

  Comment or Answer  

MiFID does not apply in this case. Mortgages are not financial instruments under MiFID. 
Therefore the currency exchange connected with the mortgage is also outside its scope. 
Finally, for best execution to apply there would have to be a contractual or agency relationship 
between a client and a firm, whereby the latter acts on behalf of the client when executing an 
order in one or more financial instruments. A mortgage does not involve the execution of an 
order in the MiFID sense. 

 
 Relevant 
provisions  

Article 21 of Directive 2004/39/EC and 
Article 45(4) of Directive 2006/73/EC 

Question 
No. 

112. 

Date of question 17/07/2007 Date of answer 10/10/2007 

Issue 

Best execution – portfolio managers – bundled brokerage 

Question 
When a portfolio manager places orders with a ‘full service’ broker, the commission charged 
by the broker will comprise a payment for both order execution and research. It will however 
be a bundled charge, and there will be not necessarily be any specification as to how much 
relates to each element. Where that particular broker does not also offer an ‘execution only’ 
service, it will be impossible to directly determine from that how the commission charges 
should be split. 

When complying with Article 45(4), the portfolio manager should take into account, inter alia, 
the costs relating to the execution of the order (and not the costs relating to research). To do so, 
it presumably has to determine for itself how it would be appropriate to split the commission 
charged by the broker. 

Having done so, it will be then be able to determine whether the broker provides an execution 
service which enables the portfolio manager to meet the requirements of Article 45(4). 
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Having done so, the portfolio manager will then presumably have to consider whether the 
charge being made by the broker for research is reasonable, and meets the requirements of 
Article 45(1). 

If so, it may place orders with that entity. If not, it may have to look elsewhere, even if that 
might mean choosing a broker whose execution costs are higher (but whose research costs are 
more reasonable). 

In the end a balance has to be struck by the portfolio manager between execution quality, and a 
‘value for money’ assessment of the research. 

Is this a correct analysis, or should some other procedure be adopted to comply with Article 
45? 

  Comment or Answer  

The portfolio manager must obtain sufficient information from the broker in order to justify its 
allocation of cost. It cannot simply allocate an arbitrary value to the two activities. Having 
done so, it is able to compare the result that would be achieved by using an ‘execution-only’ 
broker. 

There is no explicit need under the Directive to determine if the charge for research is 
reasonable for best execution purposes. However, a portfolio manager paying an 
‘unreasonable’ charge for research is unlikely to comply with his duty to act in the best 
interests of his client. Also it would undermine the credibility of the cost allocation process. 

In addition, the rules on inducements (Article 26 of Directive 2006/73/EC) must be 
considered. Research received by the portfolio manager in connection with execution is a non-
monetary benefit and as such must be disclosed to the portfolio manager’s client and its receipt 
must be designed to enhance the quality of the service to the client and must not impair the 
discharge of the firm’s obligation to act in the client’s best interests. 

 
 Relevant 
provisions  

Article 21 of Directive 2004/39/EC and 
Article 44(3) of Directive 2006/73/EC 

Question 
No. 

114.1 

Date of question 19/07/2007 Date of answer 14/08/2007 

Issue 
Best execution – ‘costs related to execution’ 

Question 
Do ‘the costs related to execution’ include the costs incurred by the client but not related to the 
investment firm requirements? 

  Comment or Answer  

The ‘costs related to execution’ include all expenses incurred by the client which are directly 
related to the execution of the order. 
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 Relevant 
provisions  

Article 21(1) of Directive 2004/39/EC Question 
No. 

114.2 

Date of question 19/07/2007 Date of answer 14/08/2007 

Issue 
Best execution – meaning of ‘best possible result’ 

Question 
Can ‘the best possible result’ for a retail client be determined by other references than ‘the 
total consideration’ or is ‘the total consideration’ the only reference acceptable in regard of the 
best execution duties? 

  Comment or Answer  

For retail clients, total consideration is primary but other factors may be taken into account 
only insofar as they are instrumental in delivering the best possible result for the client in terms 
of the total consideration: see Recital (67) of Directive 2006/73/EC and Question 11 of 
CESR’s Q&A on best execution at http://www.cesr.eu/index.php?docid=4606. 

 
 Relevant 
provisions  

Article 21(1) of Directive 2004/23/EC Question 
No. 

114.3 

Date of question 19/07/2007 Date of answer 14/08/2007 

Issue 
Best execution – identification of ‘reference price’ 

Question 
Since investment firms should consider all the venues, what venue's price shall be deemed the 
reference price for the stocks and shares listed on a Regulated Market: the price of the share on 
that regulated market? The price on an MTF or the price of a systematic internaliser? 

  Comment or Answer  

The concept of a reference price is not used in the MiFID. The firm must consider all the 
venues listed in its execution policy when choosing which venue to direct a particular order to. 
The choice must be made in accordance with the firm’s execution policy and the factors listed 
in Article 21(1) of Directive 2004/39/EC and Article 44(3) of Directive 2006/73/EC (where 
applicable). 

 
 Relevant 
provisions  

Article 21(1) of Directive 2004/39/EC Question 
No. 

131. 

Date of question 22/08/2007 Date of answer 19/11/2007 

Issue 
Best execution – specific instructions – restricting the ability of clients to give 

Question 
The last sentence of Article 21 requires investment firms to execute orders in accordance with 
any specific instruction received from clients. Is there any restriction on investment firms 
agreeing with clients e.g. in terms and conditions of a wrapper product, client agreements etc 
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to limit the ability of customers to give specific order instructions e.g. as regards timing of an 
order, the maximum or minimum price of an order, the maximum or minimum of securities to 
be purchased or sold? 

  Comment or Answer  

Any such agreements should not be to the detriment of the firms’ primary obligation to 
achieve the best possible result for the client, consistent both with Article 21 and with its 
obligation to act in the client’s best interests under Article 19(1). Nor can a firm induce the 
client to give instructions to it that would result in something less than the best result, based on 
reasonable expectations (Recital 68, Level 2 Directive). 

 
 Relevant 
provisions  

Article 21(1) of Directive 2004/39/EC and 
Article 44(3) of Directive 2006/73/EC 

Question 
No. 

150. 

Date of question 14/09/2007 Date of answer 19/11/2007 

Issue 
Best execution – relevance of foreign exchange transactions and margin requirements 

Question 
If a given stock is trading on multiple exchanges subject to MiFID (say Nokia Corp A; 
ISIN:F10009000681 which trades on the Frankfurt Stock Exchange, Stuttgart Stock Exchange, 
VIRT-X, XETRA, Euronext Netherlands and the OMX; and settles in EUR, and SEK) and: 1) 
that stock is economically identical on all exchanges although it may trade in different 
currencies and is subject to different clearing, settlement and depository arrangements; and 2) 
the broker is a member of each of the exchanges, does best execution imply that broker effect 
the transaction at the exchange with the best price even if that requires a foreign exchange 
transaction to translate currencies and a transference across depositories following settlement?

Also, what requirement does MiFID have, if any, with respect to the broker considering 
different margin requirements imposed by exchanges carrying a like security? Does margin 
have to be taken into account as a cost? If a broker purchases a stock at one exchange on 
behalf of a client and transfers to the depository of another, which exchange’s margin 
requirement would be applied if different. 

  Comment or Answer  

1) No. MiFID requires the broker, in choosing where to execute a particular order from among 
the trading venues to which the broker has access and which are mentioned in the broker’s 
execution policy, to seek the best possible result, according to a list of factors mentioned in 
Article 44 of Directive 2006/73/EC. Where an investment firm executes an order on behalf of 
a retail client, the best possible result shall be determined in terms of the total consideration, 
representing the price of the financial instrument and the costs related to execution, which 
shall include all expenses incurred by the client which are directly related to the execution of 
the order, including execution venue fees, clearing and settlement fees and any other fees paid 
to third parties involved in the execution of the order. 

For the purposes of ensuring that an investment firm obtains the best possible result for the 
client when executing a retail client order in the absence of specific client instructions, the firm 
should take into consideration all factors that will allow it to deliver the best possible result in 
terms of the total consideration, representing the price of the financial instrument and the costs 
related to execution. Speed, likelihood of execution and settlement, the size and nature of the 
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order, market impact and any other implicit transaction costs may be given precedence over 
the immediate price and cost consideration only insofar as they are instrumental in delivering 
the best possible result in terms of the total consideration to the retail client. 

For professional clients, factors other than price, such as speed of execution, may be more 
important. 

2) According to the above, margin would normally be a cost ‘directly related to the execution 
of the order’ and therefore need to be taken into account. The question of which exchange’s 
margin requirements would be applied would be determined by reference to the applicable 
rules of the exchanges. 

 
 Relevant 
provisions  

Article 21(2) and (3) of Directive 
2004/39/EC 

Question 
No. 

55. 

Date of question 29/03/2007 Date of answer 13/06/2007 

Issue 
Best execution – application to those dealing with UCITS firms 

Question 
Scenario: A portfolio manager decides (using their discretion) to buy or sell units in a 
regulated collective investment scheme (e.g. a UCITS fund) on behalf of and for the benefit of 
their retail client. They send the purchase or redemption request to the UCITS firm for them to 
action. The UCITS firm will action this request and will in due course provide confirmation of 
the trade to the portfolio manager. In this instance is the portfolio manager considered to be 
‘receiving and transmitting’ orders and the UCITS firm ‘executing’ them? 

  Comment or Answer  

In this case the portfolio manager will be 'executing a decision to deal' in line with paragraph 
45(7) of the MiFID implementing Directive which obliges portfolio managers to comply with 
the best execution obligations under Article 21 of MiFID. This activity should be considered 
as part of the portfolio management service and should not require additional authorisation for 
order-execution or reception/transmission of orders. 

In your example, the UCITS firm will not be executing an order but act as a liquidity provider 
and therefore an execution venue for the purposes of Article 44(1) of the MiFID implementing 
Directive. Before executing the decision to deal the portfolio manager may have to consider 
whether there are any other execution venues (e.g. regulated markets or MTFs) that could offer 
better terms for the client than the terms obtained when executing directly with a UCITS 
management company. 

 
 Relevant 
provisions  

Article 21(3), first subparagraph of Directive 
2004/39/EC and Article 46 (2) of Directive 
2006/73/EC 

Question 
No. 

120.3 

Date of question 31/07/2007 Date of answer 18/09/2007 

Issue 
Best execution – execution policy – where no specific execution venue 
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Question 
Financial instruments like investment funds or structured deposits do not have a specific 
execution venue. 

Is it necessary to include these kinds of financial instrument in the execution policy? 

  Comment or Answer  

Yes. In accordance with our answer to Question 55 in the case of UCITS, the UCITS firm 
itself to which orders are directed for subscription or redemption of units will be an execution 
venue. For non-UCITS funds, the entity carrying out the equivalent function will be the 
execution venue. In the case of structured products, the party that executes orders for 
subscription or redemption of the products will be the execution venue. 

 
 Relevant 
provisions  

Article 21(3), second subparagraph of 
Directive 2004/39/EC 

Question 
No. 

79. 

Date of question 22/05/2007 Date of answer 3/08/2007 

Issue 

Best execution – requirement for consent to policy 

Question 
Must the customer sign the ‘best execution policy’ if the financial institution has opted for 
‘execution only policy’? 

  Comment or Answer  

Execution-only is a concept that relates to whether the appropriateness test applies (see Article 
19(6) of Directive 2004/39/EC) and has nothing to do with best execution. 

A customer must give ‘prior consent’ to the best execution policy (see Article 21(3)). The legal 
provisions of the relevant Member State relating to the giving of consent must be satisfied. 

 
 Relevant 
provisions  

Article 21(3), third subparagraph of 
Directive 2004/39/EC 

Question 
No. 

19. 

Date of question 20/02/2007 Date of answer 13/06/2007 

Issue 

Best execution – requirement for prior express consent from clients before executing orders 
outside a regulated market or an MTF – application when placing orders with UCITS firm 

Question 
Must a firm obtain the prior express consent of clients to its execution policy when dealing 
with units in a collective investment undertaking and placing the orders directly with the fund 
manager / UCITS firm? (and therefore trading outside the systems of a regulated market or 
MTF)? 

  Comment or Answer  

Yes. The third subparagraph of Article 21(3) of MiFID states clearly that investment firms 
must obtain the prior express consent of their clients before proceeding to execute their orders 
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outside of a regulated market or an MTF. This consent may be obtained either in the form of a 
general agreement or in respect of individual transactions.  

However, on a purposive reading of the express consent requirement, an investment firm does 
not have to obtain express consent from its clients where the relevant instruments are not 
admitted to trading on a regulated market or MTF. The same conclusion can be reached in 
those circunstances when amongst the venues that the investment firm is obliged to included in 
its execution policy in accordance with article 21 there is no RM or MTF.  

CESR is expected to publish questions and answers on Best Execution at the end of May 2007 
(see http://tinyurl.com/26qzn9). 

 
 Relevant 
provisions  

Article 21(3), third subparagraph of 
Directive 2004/39/EC and Article 44(1) of 
Directive 2006/73/EC 

Question 
No. 

29. 

Date of question 06/03/2007 Date of answer 8/05/2007 

Issue 
Best execution – requirement for prior express consent from clients before executing orders 
outside a regulated market or an MTF 

Question 
Article 21(3) of 2004/39/EC requires investment firms to obtain the prior express consent of 
their clients before proceeding to execute their orders outside a regulated market or an MTF. 

Article 44(1) of 2006/73/EC states that ‘execution venue’ means a regulated market, an MTF, 
a systematic internaliser, or a market maker or other liquidity provider. It is unclear from this 
what is the execution venue where an investment firm crosses client orders. 

CESR technical advice in 2005 (written before Directive 2006/73/EC was created) stated that 
when an investment firm crosses client orders, the firm itself is the execution venue. 

If this view were accepted by the Commission (notwithstanding Article 44(1)), prior express 
consent from the client would appear to be required. 

If, however, the investment firm crossing the client orders is a market maker on a regulated 
market, and is therefore subject to the rules of that market when dealing with the crossing, 
should the order be regarded as executed on the regulated market? 

If so, would the situation be any different when a member firm of a regulated market which is 
not a market maker (but which is nevertheless subject to the rules of that market) crosses client 
orders? 

  Comment or Answer  

When an investment firm 'crosses' its clients' orders it will be an execution venue for the 
purposes of MiFID (Article 44(1)).  

What matters for the purposes of determining whether an order was executed on a regulated 
market or an MTF is whether a particular transaction is concluded in the system and/or under 
the rules of the regulated market or an MTF and not the status of an investment firm as a 
member or market maker of a given trading venue. 
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 Relevant 
provisions  

Article 21(3), third subparagraph Directive 
2004/39/EC 

Question 
No. 

111. 

Date of question 16/07/2007 Date of answer 14/08/2007 

Issue 
Best execution – requirement for prior express consent from clients before executing orders 
outside a regulated market or an MTF 

Question 
Is it necessary to obtain prior express consent where the execution policy is concerned 
exclusively with investments for which there is no regulated market? 

  Comment or Answer  

See answer to question No. 19 on this Article. 

 
 Relevant 
provisions  

Article 21(3), third subparagraph of 
Directive 2004/39/EC 

Question 
No. 

135. 

Date of question 27/08/2007 Date of answer 21/10/2007 

Issue 

Best execution – requirement for prior express consent where market outside EEA 

Question 
A transaction outside a regulated market or MTF requires prior explicit consent (in practice 
this means in case of systemic internalisation). In MiFID the definition of a regulated market 
is: ‘a regulated market within the EU.’ From this the question arises if for transactions on a 
regulated market outside the EU (and regulated on the basis of MiFID) ‘prior express consent’ 
is necessary? 

  Comment or Answer  

Yes. Prior express consent is required in such cases, however consistent with our answer to 
question 19 on this Article, on a purposive reading of the express consent requirement, an 
investment firm does not have to obtain express consent from its clients where the relevant 
instruments are not admitted to trading on a regulated market or MTF. 

 
 Relevant 
provisions  

Article 21(3), third subparagraph of 
Directive 2004/39/EC and Article 27 of 
Regulation (EC) 1287/2006 

Question 
No. 

136. 

Date of question 29/08/2007 Date of answer 19/11/2007 

Issue 
Best execution – acting as riskless principal 

Question 
Scenario- a firm subject to MiFID requirements receives a client order and trades it acting as 
principal on a regulated market. The firm then allocates the trade to the client at the same time 
and price as the ‘on exchange’ trade. 
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Here the firm is acting as ‘riskless principal’ and in accordance with article 27 of the 
Regulation 1287/2006, 

‘two matching trades entered at the same time and price with a single party interposed shall be 
considered as a single transaction’. 

The single transaction has satisfied the post-trade transparency requirement as the on exchange 
client trade is automatically published (and the client allocation does not require trade 
reporting). 

Does it also follow that the client allocation does not require ‘prior express consent’ as a trade 
conducted ‘outside a regulated market’ as it is considered to be part of the single transaction? 

  Comment or Answer  

No. The Article stipulates that two matching trades entered at the same time and price with a 
single party interposed shall be considered as a single transaction – but only for the purposes 
of ensuring that the transaction is made public as a single transaction. In other words, this 
deeming provision has nothing directly to do with the best execution rules. 

With regards to the requirement to seek prior express consent in Article 21(3) of Directive 
2004/39/EC, it is notable that investment firms may obtain this consent either in the form of a 
general agreement or in respect of individual transactions. 

 
 Relevant 
provisions  

Article 21(3), third subparagraph of 
Directive 2004/39/EC 

Question 
No. 

56. 

Date of question 02/04/2007 Date of answer 8/05/2007 

Issue 

Best execution – application to those dealing with UCITS firms 

Question 
From an answer to a previous question, the Commission appears to believe that passing an 
order for a unit in a collective investment scheme to a UCITS management company or fund 
manager for execution would require the firm passing on the order to obtain the prior express 
consent of the client. 

However, in practice, it is the UCITS management company or fund manager who controls 
execution in these circumstances as the price and terms on which the units are issued will be 
determined by the management company/fund manager in accordance with the relevant 
collective investment scheme’s documentation. 

Can the Commission confirm that its previous answer on this topic (in respect of the best 
execution requirement and ‘prior express consent’ for orders in respect of units in collective 
investment schemes) does not rule out the possibility that a firm in these circumstances merely 
receives and transmits the order in question, and so may not be required to obtain the prior 
express consent of the client for its policy depending on the circumstances? This seems to be a 
sensible approach given that it is not usually possible for a firm to go elsewhere other than the 
UCITS management company/fund manager in respect of the order in question. 

  Comment or Answer  

According to Article 21(3) before an investment firm executes its client orders outside a 
regulated market or an MTF, it must obtain the prior express consent of its client to do so. 
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Whenever a firm transacts directly with an execution venue, it should be considered to provide 
the investment service of order-execution. UCITS management companies should be 
considered execution venues (liquidity providers) for the purposes of Article 44(1) of the 
MiFID implementing Directive. 

UCITS management companies or fund managers cannot be providing the investment service 
of order-execution. They are engaged in the finalisation of the transaction which comprises the 
subscription or redemption of the units and other administrative tasks, but those activities are 
not subject to MiFID. 

 
 Relevant 
provisions  

Article 23 of Directive 2004/39/EC Question 
No. 

60. 

Date of question 27/3/2007 Date of answer 8/05/2007 

Issue 
Tied agents – treatment of tied agents who are natural persons 

Question 
1. Should a tied agent who is a natural person have a programme of operation? 

2. Could the address of the tied agent be his home residence? 

3. Who will be the person responsible for the management in case the tied agent-natural 
personal as he is assimilated to the branch? 

  Comment or Answer  

A tied agent, irrespective of whether he is a natural or a legal person is, for the purposes of the 
MiFID passport assimilated to a branch and therefore has to comply with the requirements 
established in Article 32 of the MiFID. 

With respect to your specific questions: 1) Yes, an investment firm that wishes to operate on a 
cross border basis through a tied agent has to present a programme of operations covering its 
activities through the tied agent; 2) Yes. It is possible that the address of the tied agent is his 
home residence as long as it is acceptable under national law; 3) In this case the tied agent will 
be the person responsible for the management. 

 
 Relevant 
provisions  

Article 23 of Directive 2004/39/EC Question 
No. 

169. 

Date of question 19/10/2007 Date of answer 12/12/2007 

Issue 

Tied agents – establishment and passporting 

Question 
1. What factors are relevant in determining whether a tied agent is established in a Member 
State? 

2. What passporting rights do tied agents have? 

  Comment or Answer  

1. Member States retain the power to decide whether or not to allow investment firms to 
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appoint tied agents and to impose stricter standards for them. To determine where they are 
established, it is necessary to ascertain in which Member State the natural/legal person acting 
as the tied agent is registered (for business and/or residence) and which national jurisdiction it 
therefore belongs to. After that, MiFID requires that tied agents be registered in a public 
register (Article 23(5) Level 1) with the competent authority of that state. If the Member State 
where the tied agent is established does not allow investment firms authorised by their 
competent authorities to appoint tied agents, they shall be registered in the home Member State 
of the investment firm on whose behalf it acts. According to the ECJ case-law, the concept of 
establishment involves the actual pursuit of an economic activity through a stable 
infraestructure for an indefinite period (e.g. Judgment of 25 July 1991, Factortame I, Case C-
221/89). 

2. Tied agents are under the full and unconditional responsibility of the investment firm 
appointing them. They can operate across borders (e.g. into Member States that do not allow 
them for their own firms) when the above registration requirements are fulfilled, under the 
passport of the investment firm appointing them. When there is a clear indication that a tied 
agent has opted for a legal system in one Member State for the purpose of evading the stricter 
standards in another, in which it nonetheless operates, the relevant competent authority has to 
withdraw its registration (Recital 39 Level 1). When they work for more than one investment 
firm, they cease being tied agents and need to apply for authorisation as investment firms in 
their own right (Article 5 of Directive 2004/39/EC). 

 
 Relevant 
provisions  

Article 24 and Recital 40 of Directive 
2004/39/EC 

Question 
No. 

9.3 

Date of question 15/02/2007 Date of answer 23/03/2007 

Issue 

Definitions – ‘eligible counterparties’ 

Question 
1. ‘Eligible counterparties should be considered as acting as clients’. Does this mean that 
MiFID’s client dispositions are applicable to counterparties? 

2. Are there guidelines on what the definition is of ‘eligible’? 

  Comment or Answer  

1. As regards eligible counterparties, Article 24 of MiFID provides that best execution 
obligations under Article 21, together with conduct of business obligations under Article 19 
and client order handling obligations under 22(1), do not apply with respect to the services 
mentioned in Article 24 (ie, execution of orders on behalf of clients, dealing on own account, 
and reception and transmission of orders). At the same time, as indicated by Recital 40 of 
MiFID, eligible counterparties should be considered to be acting as clients. One consequence 
of this is that the protections of Articles 13 and 18, relating inter alia to conflicts of interest and 
client assets, will continue to apply. 

2. Eligible counterparties are defined in Article 24 of the MiFID and Article 50 of Directive 
2006/73/EC. 
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 Relevant 
provisions  

Article 24 of Directive 2004/39/EC and 
Article 50(2) of Directive 2006/73/EC 

Question 
No. 

202. 

Date of question 10/01/2008 Date of answer 21/02/2008 

Issue 
Client classification – request to be treated as a professional client 

Question 
Can an investment firm refuse a request by an eligible counterparty to be treated as a 
professional client? In contrary to Annex II, Section I, article 24 has no wording that indicates 
that the investment firm has an option to deny a request from an eligible counterparty to be 
treated as a professional. Please advice of what is the correct understanding of article 24. 

  Comment or Answer  

Article 50(2) of the Level 2 Directive 2006/73/EC clarifies that the eligible counterparty must 
be treated as a professional client only if the investment firm agrees to the client’s request. 

 
 Relevant 
provisions  

Article 24(1) of Directive 2004/39/EC and 
Article 50 of Directive 2006/73/EC 

Question 
No. 

78. 

Date of question 16/05/2007 Date of answer 1/06/2007 

Issue 
Client classification – Is eligible counterparty status linked to the services or to the entity? 

Question 
Article 24(1) states that firms can exclude eligible counterparties from the application of Art. 
19, 21 and 22 (2004/39/CE) in case of execution of orders on behalf of clients, dealing on own 
account, and reception and transmission of orders. The article does not mention portfolio 
management and investment advice services. 

In this case it could seem that a firm can never be classified as an eligible counterparty for the 
portfolio management or investment advice services. Is this true? 

  Comment or Answer  

Yes. The eligible counterparty category only applies in relation to the services identified in 
Article 24(1), i.e. reception and transmission of orders, dealing as agent and dealing on own 
account. It does not apply in a situation of investment advice or portfolio management. 

 
 Relevant 
provisions  

Article 24(2) and (3) of Directive 
2004/39/EC 

Question 
No. 

24. 

Date of question 28/02/2007 Date of answer 23/03/2007 

Issue 
Client classification – eligible counterparties – reference to ‘financial institution’ in Article 
24(2) and to ‘paragraph 1’ in second subparagraph of Article 24(3) 

Question 
1. The reference to ‘financial institution’ is to a class of entity that must be recognised as an 
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eligible counterparty. Is that reference intended to be narrow i.e. to ‘financial institution’ as 
defined in 2000/12/EC; or is it intended to be general? If it is general, then there are many 
financial institutions (undefined) who could fall within this obligation, seemingly 
unintentionally. 

2. Is the obligation to ensure that investment firms obtain an express confirmation from 
prospective counterparties intended to apply to the first subparagraph of Art. 24(3) only, or to 
the paragraph numbered 1. i.e. Art.24(1)? 

  Comment or Answer  

1. The reference to ‘financial institution’ for the purposes of Article 24 MiFID is not limited to 
the notion of ‘financial institution’ as defined in 2000/12/EC as recast by Directive 
2006/48/EC and has to be understood in a broader sense. It is meant to cover regulated 
institutions in the securities, banking and insurance sector whether regulated at European level 
or not.  

2. Article 24(2) MiFID sets out the entities which should be treated as eligible counterparties 
per se – i.e. the investment firm does not need to undertake any further steps.  

On the other hand, Article 24(3) MiFID gives an option to Member States to recognise as 
eligible counterparties also entities other than the ones mentioned explicitly in Article 24(2) 
MiFID. The conditions that such entities have to fulfill are set out in Article 50 of Directive 
2006/73/EC. For this type of entity the investment firm has to obtain the express confirmation 
that it agrees to be treated as eligible counterparty (Article 24(3) 2nd sub-paragraph MiFID). 

 
 Relevant 
provisions  

Article 24(2) of Directive 2004/39/EC Question 
No. 

97. 

Date of question 15/06/2007 Date of answer 18/09/2007 

Issue 
Client classification – UCITS acting as client 

Question 
UCITS are out of scope of MiFID (Art. 2.1.h)). 

But, from the investment firms point of view, they are classified as eligible counterparties as 
soon as the investment firm ‘brings about or enters transactions’ with them (e.g. : executing or 
transmitting orders). 

What becomes this classification if on top of these transactions the investment firms manage 
the UCITS ? Can now the UCITS be classified as professional or do they keep their ‘eligible 
counterparty’ status on the argument that the management of such undertakings is out of scope 
? 

In other words, can the investment firms only use one criteria to classify or not a UCITS: do 
the investment firms ‘brings about or enter transactions’ with the UCITS? If yes, the UCITS is 
an eligible counterparty, if no, the UCITS is out of scope, whatever the other services rendered 
to the UCITS (being a depositary and / or managing the undertakings). 

At that point it is supposed that the distinction between managing collective or individual 
portfolios for the UCITS is not relevant for the appropriate classification. 

  Comment or Answer  
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The classification of a UCITS by an investment firm depends upon the nature of the service it 
is rendering to the UCITS. If the investment firm is executing or transmitting orders on behalf 
of the UCITS, it may treat the UCITS as an eligible counterparty pursuant to Article 24 (2) of 
MiFID unless the UCITS expressly requests to be treated as a retail client. 

In those cases when the UCITS' management company delegated the management of a UCITS 
to an investment firm pursuant to Article 5g of the UCITS Directive, the investment firm is not 
rendering a service to the UCITS, but is rendering the service of individual portfolio 
management to the UCITS' management company (See answers to questions 38 and 70). 
Article 24 of MiFID which exclusively deals with eligible counterparties does not cover the 
service of individual portfolio management; this implies that the UCITS' management 
company cannot be considered as an eligible counterparty with regard to that service. Instead 
the investment firm, when providing the service of individual portfolio management to at 
UCITS' management company, has to treat it as a professional client unless it requests to be 
treated as a retail client. 

 
 Relevant 
provisions  

Articles 25 and 32(7) of Directive 
2004/39/EC 

Question 
No. 

22.2 

Date of question 27/02/2007 Date of answer 25/04/2007 

Issue 
Transaction reporting – obligations of multi-branch investment firms 

Question 
Given the provisions of Article 25 and 32(7), and the discretion granted by Directive 
2004/39/EC for competent authorities in Member States to adopt rules that are super-
equivalent to MiFID requirements in the transposition process, is it sufficient for an investment 
firm with multiple branches in Member States to fulfil their transaction reporting obligations 
by reporting only to their home regulator according to home regulator rules, or does a multi-
branch investment firm need to transaction report to all of the regulators in member states in 
which they operate according to each competent authority’s transposition of MiFID transaction 
reporting requirements? 

If it is the latter, is there a single consolidated source of each competent authority’s transaction 
reporting rules? 

  Comment or Answer  

If a branch of a firm provides services within the territory of the Member State in which it is 
located, transactions executed through that branch in the provision of such services should be 
reported to the competent authority of the Member State where the branch is located in the 
format required by that competent authority. At this stage, there is no single source of 
applicable requirements. However, CESR has issued Guidelines and Recommendations on 
transaction reporting at its web-page at http://tinyurl.com/2bj2oq. 
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 Relevant 
provisions  

Article 25 of Directive 2004/39/EC and 
Chapter III of Regulation (EC) 1287/2006 

Question 
No. 

110. 

Date of question 12/07/2007 Date of answer 14/08/2007 

Issue 
Transaction reporting – when bank is counterparty 

Question 
Is a bank obliged to report transactions, when the counterparty is another bank (considered as 
an eligible counterparty) and other parameters of transaction indicate that it is reportable 
transaction? 

  Comment or Answer  

Yes. There is no exception to the obligation to make transaction reports set out in Article 25 of 
MiFID for transactions (as defined in Article 4 of Regulation (EC) 1287/2006) in financial 
instruments which are admitted to trading on regulated markets. 

 
 Relevant 
provisions  

Article 25 of Directive 2004/39/EC Question 
No. 

123. 

Date of question 06/08/2007 Date of answer 18/09/2007 

Issue 
Transaction reporting – geographic scope of obligation 

Question 
Does a US based securities corporation with a branch in Europe need to comply with any 
reporting duties as to executing or placing transactions that have been conducted entirely 
outside the European Economic Area? 

  Comment or Answer  

US based securities corporations are not ‘investment firms’ within the meaning of MiFID, 
even if they have branches in the EEA, and therefore are not subject to MiFID’s reporting 
obligations (see answer to question no. 41.2). Reporting obligations and other legislation 
which the branch has to comply with is a matter for the Member State in which the branch is 
situated. However, a subsidiary of a US-based securities corporation that are established in the 
EEA is an EEA company and will be an investment firm if it conducts such business on a 
professional basis. In that instance, it will be subject to MiFID if the transaction is conducted 
through a branch of the firm in the EEA. A firm should not book a transaction through a 
branch located in a third country for the sole or dominant purpose of avoiding the transaction 
reporting and other obligations of the MiFID. 

 
 Relevant 
provisions  

Articles 25 and 32(7) of Directive 
2004/39/EC 

Question 
No. 

187. 

Date of question 19/11/2007 Date of answer 17/01/2008 

Issue 
Transaction reporting – obligations related to delegated executions 
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Question 
Our bank is located in the EU, the majority of our orders are routed as we are delegating the 
execution (RTO) outside the EEA. For such orders are we submitted to the reporting to our 
local regulator? 

  Comment or Answer  

If the investment firm is executing transactions involving instruments covered by MiFID it is 
obliged to report the transaction to the relevant authority. However, if the investment firm is 
only receiving and transmitting orders the treatment will be as stated in 'CESR Level 3 
Guidelines on MiFID Transaction reporting' (CESR/07~301). If the delegation involves an 
outsourcing bear in mind the outsourcing provisions stated in Article 13 and 14 of Directive 
2006/73/EC. 

 
 Relevant 
provisions  

Article 25(3) of Directive 2004/39/EC Question 
No. 

4. 

Date of question 14/02/2007 Date of answer 14/08/2007 

Issue 
Transaction reporting – meaning of ‘execution’ 

Question 
Whilst Article 25(2) requires data retention by firms for all transactions in financial 
instruments which they have carried out, whether on own account or on behalf of a client, 
Article 25(3) refers to firms which execute transactions in any financial instruments admitted 
to trading on a regulated market. Does execute mean ‘the act of complying with an instruction 
to trade by an unequivocal acceptance (only conditional where relevant upon the rules of an 
RM or MTF) where the characteristic of the acceptance is a commitment by the accepting firm 
to deliver or transfer a certain amount of a specific instrument for a certain value of cash or 
other consideration’ OR is it the same as carried out? E.g.: 

1. if Firm A passes an order to a member (M) of an RM and M then places the order on an 
order book and it is executed, only M will have executed that order but both M and A will 
have carried it out. 

2. if Firm A passes an order to an SI (or market maker) to trade at the public quote and the SI 
then deals by trading against its own capital, the SI will have executed but A will not have. A 
will have carried out a transaction. 

3. if a client instructs Firm A to trade for him and Firm A does either of 1 or 2, Firm A will 
still not have executed because A’s acceptance of the instruction is not characterised by a 
commitment to deliver a certain amount of an instrument for a specified price – that creation of 
certainty only occurs with the execution on market. This is even if Firm A is instructed only to 
trade at a specific price, A’s acceptance of the instruction is to see if this can be done – what A 
does is not an execution of that instruction but compliance with it. 

4. Firm A trades anonymously with what turns out to be Firm B in a MTF; matching is a 
commitment under the rules of the MTF to ‘deliver or transfer a certain amount of a specific 
instrument for a certain value of cash or other consideration’ to each other and so both execute 
and carry out. 

  Comment or Answer  
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The answer to this question is discussed in CESR's Level 3 guidelines on MiFID transaction 
reporting (http://www.cesr.eu/index.php?docid=4611). The MiFID transaction reporting 
regime is based on reporting of executed transactions and not directly information on 
individual orders. It is therefore necessary to separate execution of a transaction from reception 
and transmission of orders. 

CESR notes that there will be many different circumstances in which transactions take place. 
In some cases a client will go to an investment firm who then executes a transaction with a 
market counterparty. However, there may also be more complex situations where more than 
one investment firm is involved in the transaction chain (e.g. the client goes to Firm A who 
then goes to Firm B who in turn deals with a market counterparty). Such a chain may involve 
several transactions between intermediaries or it may include passing of an order by an 
investment firm to another investment firm for execution. CESR members have considered the 
conditions under which, in such a transaction chain, the investment firms involved may be said 
to be executing transactions as opposed to simply receiving and transmitting orders. CESR 
members note that based on current differences in market structures (including the size of the 
market) the treatment of such a chain may, to some extent, differ from one Member State to 
another. 

 
 Relevant 
provisions  

Article 25(5) of Directive 2004/39/EC Question 
No. 

109.1 

Date of question 09/07/2007 Date of answer 3/08/2007 

Issue 
Transaction reporting – ability of Member State to require publication via regulated market 

Question 
The [Member State X] regulator has just informed us that they would require [our exchange] 
to do the reporting of all transactions subject to reporting in [Member State X]. They clearly 
said that they interpret article 25.5 of MiFID as allowing Member States to impose an 
obligation on the regulated markets to do the reporting of all transactions done by investment 
firms, wherever completed (i.e. on the regulated market, but also on an MTF, within a 
systematic internaliser’s systems, or OTC). 

  Comment or Answer  

We do not share this interpretation of Article 25.5, which does not imply any obligation for 
regulated markets to report all transactions (this being even further emphasized by the 
provisions establishing a possible ‘waiver’). On the contrary, Article 25.5 implies an 
obligation for Member States to allow reporting through the three possible channels listed in 
the Directive i.e. investment firms/authorised third parties/regulated markets or MTFs where 
the transaction was completed. The interpretation of the [regulator] would suppress any 
possible competition between these three means of reporting allowed by MiFID. 

 
 Relevant 
provisions  

Article 25(5) of Directive 2004/39/EC Question 
No. 

182. 

Date of question 14/11/2007 Date of answer 17/01/2008 

Issue 
Transaction reporting – reliance on third parties 
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Question 
(a) It is possible under Article 25(5) to rely on third parties to report on your behalf? If the 
counterparty reports to their competent authority, is a portfolio manager’s duty to report 
discharged? 

(b) Is the answer different if the competent authorities of the counterparties in scenario (a) 
(above) are different? 

  Comment or Answer  

Yes, it is possible to rely on third parties to report on the behalf of an investment firm, as 
stated in Article 25(5) of Directive 2004/39/EC. However, bear in mind the outsourcing 
provisions stated in Article 13 and 14 of Directive 2006/73/EC. These imply that transaction 
reporting is regarded as critical or important and therefore a series of conditions for the 
outsourcing arrangement must be satisfied. 

A portfolio manager's duty to report is not discharged if the counterparty reports to the relevant 
competent authority, unless the counterparty is specifically appointed to report on behalf of the 
portfolio manager. 

 
 Relevant 
provisions  

Article 27 of Directive 2004/39/EC and 
Article 21(4) and 34(5) of Regulation (EC) 
1287/2006 

Question 
No. 

11. 

Date of question 15/02/2007 Date of answer  

Issue 
Market transparency – systematic internalisers – general 

Question 
1. How many systematic internalisers are likely across all EU states? 

2. What is the cut off date for firms registering as systematic internalisers? 

3. What notice will be given to the market when a firm sets up a systematic internalising 
business? 

4. What happens if no firm becomes a systematic internaliser? 

  Comment or Answer  

1. We have no estimates at this stage as to the likely number of systematic internalisers (SIs). 

2. Firms that intend to carry on systematic internalisation from the commencement of MiFID 
will need to ensure they are authorised as investment firms by that date. There is no separate 
registration system for SIs. 

3. An SI is required to make public certain quotes under Article 27 of MiFID. Each competent 
authority is required to publish a list of SIs in respect of shares admitted to trading on a 
regulated market that it has authorised as investment firms (Article 21(4) of Regulation (EC) 
No 1287/2006). The Committee of European Securities Regulators is obliged to publish a 
consolidated list under Article 34(5) of that Regulation. 

4. If no firm becomes a systematic internaliser no firm will be subject to the obligations of 
Article 27 of MiFID. 
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 Relevant 
provisions  

Article 27 of Directive 2004/39/EC Question 
No. 

125.1 

Date of question 10/08/2007 Date of answer 21/10/2007 

Issue 
Territorial scope – Market transparency – systematic internalisers outside the EEA 

Question 
Can Investment Firms located outside the European Economic Area (EEA) qualify as a 
systematic internaliser? 

If so, which would be the competent authority? 

  Comment or Answer  

No. An investment firm must have its head or registered office in the EEA in order to qualify 
as an investment firm. A systematic internaliser is, by definition, an investment firm. See also 
answer to question 41.2 on Article 5. 

 
 Relevant 
provisions  

Article 27 of Directive 2004/39/EC Question 
No. 

125.2 

Date of question 10/08/2007 Date of answer 19/11/2007 

Issue 
Market transparency – systematic internalisers – ad-hoc transactions 

Question 
If client orders are internalised on a non-systematic basis (e.g. ad-hoc internalisation 
depending on the various market conditions), would the investment firm still be subject to the 
obligation of Article 27? 

  Comment or Answer  

The obligations of Article 27 of Directive 2004/39/EC apply with respect to systematic 
internalisers in respect of shares for which they are systematic internalisers and for which there 
is a liquid market. Article 21(3) of Regulation (EC) No 1287/2006 gives more details on actity 
which shall not be treated as performed on an organised, frequent and systematic basis. Such 
activity is not subject to the Article 27 obligations. 

 
 Relevant 
provisions  

Articles 28, 30, 45 of Directive 2004/39/EC, 
Article 5 of Directive 2006/EC/73 and 
Article 2(10) of Regulation (EC) 1287/2006. 
(new answer) 

Question 
No. 

34.1 

Date of question 12/03/2007 Date of answer 31/10/2008 

Issue 
Market transparency – meaning of ‘share’ for post-trade transparency purposes 

Question 
Is there a precise definition of share, for example does ‘share’ include Exchange Traded Funds 
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(ETF’s)? 

  Comment or Answer  

The term ‘share’ is undefined in MiFID and its implementing measures. This leaves a margin 
for discretion  by Member States on the set of instruments covered by the transparency 
provisions (Article 27-30 and 44-45 of Directive 2004/39/EC and the related implementing 
measures). The approaches followed by the various Member States are, for instruments 
equivalent to shares, reflected in the CESR MiFID database that contains a list of shares 
admitted to trading on a regulated market.  Moreover, Recital 46 of Directive 2004/39/EC 
allows Member States to extend the application of transparency provisions. 

Furthermore, the concept of ‘transaction’ for the purposes of the transaction reporting and 
market transparency provisions of MiFID is defined in Article 5 of Directive 2006/73/EC so as 
to exclude ‘securities financing transactions’. This term is defined in Article 2(10) of 
Regulation (EC) 1287/2006. So a securities financing transaction in a share would not be a 
transaction for these purposes. 

 
 Relevant 
provisions  

Article 28 of Directive 2004/39/EC Question 
No. 

34.2 

Date of question 12/03/2007 Date of answer 8/05/2007 

Issue 
Territorial scope – market transparency – activity of non-EEA branches with non-EEA clients 

Question 
Where a non-EEA branch of an EEA firm trades with a non-EEA client and uses the balance 
sheet of an EEA legal entity, is this within scope of the trade reporting requirements? 

  Comment or Answer  

Yes, when the non-EEA branch is not a separate legal entity from the EEA investment firm, 
where the transaction is executed by the EEA investment firm, as would be evidenced by the 
appearance of that transaction on its balance sheet, this investment firm will have to publish 
the transactions concluded in shares admitted to trading on a regulated market even when these 
transactions have been carried out with non-EEA clients. 

 
 Relevant 
provisions  

Articles 28, 30 and 45 of Directive 
2004/39/EC and Article 27(4) of Regulation 
(EC) 1287/2006 (new answer) 

Question 
No. 

204. 

Date of question 14/01/2008 Date of answer 31/10/2008 

Issue 
Market transparency - OTC transactions 

Question 
The Directive imposes reporting obligations for transactions carried out outside a regulated 
market, and MTF and systematic internaliser transactions. What is the situation for 
transactions carried out on an OTC basis between two investors (without the intermediation of 
an investment service provider)? Recital 53 of the Directive exempts "pre-trade" transparency 
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rules, but raises the question of whether there are any post-trade obligations. 

  Comment or Answer  

Article 25(3) MiFID determines that investment firms have to report transactions in any 
financial instruments admitted to trading on a regulated market to the relevant authority, 
whether or not such transactions were carried out on a regulated market. The purpose of 
transaction reporting requirement is to enable the competent authorities to monitor the 
activities of investment firms with regard to financial instruments admitted to trading on a 
regulated market in order to ensure that they act honestly, fairly and professionally and in a 
manner which promotes the integrity of the market. The transaction  reporting obligations of 
MiFID are only relevant to investment firms, therefore they do not apply when there is no 
intermediation by investment firms in the transaction. This implies that a trade between, say, 
two private individuals, without intermediation of an investment firm, does not require a 
transaction report. On the other hand any trade where an investment firm is involved, whether 
a broker or a bank, and whether the trade is internalised or traded OTC, requires a transaction 
report when undertaking transactions in instruments admitted to trading on a regulated market.

If an investment firm was involved in the transaction, Article 27(4) of the implementing 
Regulation (EC)1287/2006 provides that where the transaction is executed outside the rules of 
a regulated market or an MTF, by agreement between the parties, one of the investment firms 
involved shall arrange to make the information public. If no agreement is made between the 
involved parties the ranking provided in this article shall be used to determine who has the 
obligation to report. 

 
 Relevant 
provisions  

Article 28(1) of Directive 2004/39/EC Question 
No. 

219. 

Date of question 5/03/2008 Date of answer 5/08/2008 

Issue 
Market transparency – post-trade transparency obligations 

Question 
Are investment firms bound by Article 28 when transactions in financial instruments arranged 
by them do not lead to a real change of ownership (or beneficial ownership)? For example a 
natural person sells shares admitted to trading on a regulated market to his fully owned 
company or to an insurance-policy, where the policy-holder, according to the terms of the 
insurance agreement, controls the holdings on the account.  

In these situations, is an investment firm, for the purpose of article 28 in MiFID, considered to 
“conclude” the transaction and hence obliged to publish it or does this amount to the 
dissemination of misleading information in opposition to the prohibiton against market 
manipulation in Article 4(c) of Directive 2003/124/EC implementing the Market Abuse 
Directive? 

  Comment or Answer  

An investment firm concluding a transaction in shares admitted to trading on a regulated 
market on behalf of a client is always bound by Article 28 of Directive 2004/39/EC and its 
implementing measures. This obligation to publish the details of the transaction applies even 
when there is no change in beneficial ownership of the shares, and even when the market may 
move significantly as a result. Indeed, Article 4(c) of Directive 2003/124/EC is intended to 
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draw the attention of regulators and market operators to this type of trading for the purposes of 
detecting possible market manipulation. If an investment firm suspects such transactions being 
concluded via its system to constitute market manipulation, it shall inform the competent 
authority without delay (Article 6(9) of Directive 2003/6/EC). 

 
 Relevant 
provisions  

Articles 29 and 30 of Directive 2004/39/EC Question 
No. 

52. 

Date of question 27/03/2007 Date of answer 1/06/2007 

Issue 
Market transparency – provision of data to regulators 

Question 
We are receiving enquiries from regulators to provide free real-time and delayed pre- and post-
trade data to allow them to cross-reference best execution between intermediaries and their 
clients. Does an MTF, or any other trading venue (RM, SI or OTC) have this obligation to 
provide any data for free or trading venues empowered by MiFID to charge on ‘reasonable 
commercial terms’ and on a non-discretionary basis. This is a political as well as a regulatory 
issue, so trading venues or data vendors may not have any option but to comply with their 
request. 

  Comment or Answer  

MiFID includes no specific provisions which would require regulated markets and MTFs to 
provide real-time pre- and post-trade transparency data to competent authorities free of charge.

 
 Relevant 
provisions  

Article 31 of Directive 2004/39/EC Question 
No. 

57. 

Date of question 11/04/2007 Date of answer 3/08/2007 

Issue 
Passport – What constitutes the provision of services in a territory for the purpose of MiFID? 

Question 
Please explain, in respect of each of the services and activities listed in Sections A and B of 
Annex 1, which circumstances shall be taken into account in determining whether or not such 
service or activity has been provided/performed in the territory of a Member State (e.g. 
location of the client, home Member State of the regulated market, etc.)? 

  Comment or Answer  

For a detailed legal analysis of the terms ‘within the territory’ (used in Articles 31 and 32 of 
Directive 2004/39/EC) see the Commission services’ paper on the supervision of branches: 
http://ec.europa.eu/internal_market/securities/docs/isd/mifid-branches_en.pdf. 
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 Relevant 
provisions  

Articles 31 and 32 of Directive 2004/39/EC Question 
No. 

75. 

Date of question 08/05/2007 Date of answer 13/06/2007 

Issue 
Passport – freedom to provide investment services in other Member States or third countries 

Question 
If we obtain a license to sell securities/futures in the Netherlands, could we then use this 
licence as a passport to make sales in other countries such as Germany, Switzerland and 
England? 

  Comment or Answer  

Yes. The MiFID passport means that the provision of investment services in other Member 
States does not require further authorisation. The provision of services on a cross-border basis 
is also subject only to the rules applicable in the home state; the host Member State cannot add 
further conditions that would hamper functionning of the passport granted by the home 
Member State either.  

In order to make use of the passport, you would need to notify the Netherlands authority of 
your intention to provide investment services in other member states in accordance with 
Article 31(2) of the MiFID.  

Please note that as Switzerland is not a member of the European Economic Area, you will 
need to contact the Swiss authority directly to find out whether you must seek authorisation in 
Switzerland to provide investment services there. 

 
 Relevant 
provisions  

Article 31 of Directive 2004/39/EC Question 
No. 

141. 

Date of question 05/09/2007 Date of answer 21/10/2007 

Issue 
Freedom to provide investment services and activities – supervision of services provided on a 
cross-border basis 

Question 
Who will supervise a firm offering services in another member state when it does not open a 
branch in that particular member state? Is the responsibility in respect of conduct of business 
solely of the home regulator or does the host state have any power? If breaches are detected by 
the host state after a compliant by a customer can it take steps directly or does it have to refer 
to the home regulator? 

  Comment or Answer  

MiFID opts for the principle of Home State supervision in the context of free provision of 
services (Article 31 of Directive 2004/39/EC). Host Member States may not impose additional 
requirements. However, they can take certain precautionary measures under Article 62 of 
MiFID after having informed the competent authority of the Home Member State in the 
narrow circumstances described by Article 62(1). 
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 Relevant 
provisions  

Article 31 and Annex I, Section B(1) of 
Directive 2004/39/EC 

Question 
No. 

143. 

Date of question 05/09/2007 Date of answer 19/11/2007 

Issue 
Freedom to provide investment services and activities – ancillary service of safekeeping and 
administration of financial instruments 

Question 
We consider that a Host Member State cannot impose its own requirements relating to the 
ancillary service of safekeeping and administration of financial instruments for the account of 
clients (as per Annex I Section B para (1) of MiFID) on an other European Investment Firm 
providing this service on its territory by virtue of its rights to provide services in other Member 
States in terms of Article 31 MiFID – on the basis of the fact that: 

- the holding of clients’ financial instruments is specifically regulated by MiFID and that 

- firms providing services in other Member States in terms of Article 31 MiFID are only 
subject to the rules of their Home State 

We would be grateful if you confirm to us that our understanding is correct. 

  Comment or Answer  

Yes. Firms exercising the freedom to operate cross-border are subject solely to authorisation 
based on the requirements of the home Member State. Provided that, besides the ancillary 
service, the firm also provides investment services as defined in Annex I Section A (Level 1 
Article 6), it is covered by the MiFID authorisation and passport (Level 1 Article 31). 

 
 Relevant 
provisions  

Article 31 and 32 of Directive 2004/39/EC Question 
No. 

209.1 

Date of question 31/01/2008 Date of answer 23/04/2008 

Issue 
Territorial scope – permission from competent authority when providing investment service 
in non-EEA country 

Question 
An Investment Firm Authorized in a EU state wishes to provide cross-border services in a 
third country e.g. Russia, India, US etc. 

a) Does it require to inform or acquire permission from the EU member state where it got 
authorization? 

b) If permission is required directly from the third country does the investment firm have to 
inform its home country (EU) on acquiring of such authorization? 

c) If the provision of services in that third country does not need approval, can the investment 
firm provide the services without informing its home country (EU)? 

  Comment or Answer  

a) No, the  notification requirements under Articles 31 and 32 of MiFID do not apply to the 
provision of services to third countries or establishment of branches in these countries. 
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However, any investment firm that already operates in the EU should be authorised under 
Article 5 and 6 of MiFID to perform the investment services and activities it wishes to pursue.

b)  MiFID does not impose such a specific notification requirement. However, it would be 
prudent for a firm to keep its supervisor informed of all important developments in its business 
and regulatory status. Moreover, Article 16 of Directive 2004/39/EC provides that investment 
firms have to notify the competent authorities of any material changes to the conditions for 
initial authorisation. 

c) Yes, but as stated above, the firm should be authorised under Article 5 and 6 of MiFID to 
perform the investment services and activities it wishes to pursue. 

 
 Relevant 
provisions  

Article 34(2) of Directive 2004/39/EC Question 
No. 

46. 

Date of question 19/05/2006 Date of answer 10/04/2007 

Issue 
Clearing and settlement facilities – access to 

Question 
Is it possible for remote members of a regulated market to designate the system for settlement 
of a transaction, which is located in their home country? 

  Comment or Answer  

Remote members of a regulated market may designate whatever systems they choose for the 
settlement of transactions executed under the rules of that regulated market. In this context, 
remote members located in a Member State A of a regulated market located in Member States 
B are free to choose a settlement system located in Member State A. The regulated market will 
have to ensure the effectiveness of that choice subject to compliance with the requirements of 
Article 34(2) points (a) and (b). 

 
 Relevant 
provisions  

Article 52 of Directive 2004/39/EC Question 
No. 

157.1 

Date of question 25/09/2007 Date of answer 5/08/2008 

Issue 
Right of appeal – whether this article applies to Ombudsman awards and compensation 
scheme payments 

Question 
In the UK an adviser who wished to challenge an award made by the Financial Ombudsman 
Service should  apply for leave for a Judicial Review. According to the High Court, if an 
award which the FOS has decided is ‘fair and reasonable in all the circumstances’, it cannot be 
challenged unless it is found to be irrational. Are there other remedies available under MiFID?

  Comment or Answer  

Article 53 of Directive 2004/39/EC requires Member States to encourage the setting-up of 
efficient and effective complaints and redress procedures for the out-of-court settlement of 
consumer disputes concerning the provision of investment and ancillary services provided by 
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investment firms.  

This Article generally covers the Ombudsmen Schemes established in many Member States. 
The treatment of the decisions taken by Ombudsmen and similar schemes is generally covered 
by national substantive and procedural rules not mentioned by Directive 2004/39/EC. 

On the other hand, Article 52 of Directive 2004/39/EC establishes a right of appeal to the 
courts for review of certain decisions. This Article is to be seen in the context of the 
relationship between financial services providers regulated by MiFID and their competent 
supervisory authorities. 

 
 Relevant 
provisions  

Article 66 of Directive 2004/39/EC and 
Article 5 of Directive 85/611/EEC 

Question 
No. 

37. 

Date of question 19/05/2006 Date of answer 9/07/2007 

Issue 
Fund management – UCITS management company – application of MiFID 

Question 
Can a UCITS management company provide the investment service of investment advice 
without an additional MiFID licence? 

  Comment or Answer  

Pursuant to Article 5 (3) of the UCITS Directive (85/611/EEC) Member States may, by way of 
derogation from Article 5(2), authorise UCITS management companies to provide individual 
portfolio management, investment advice, and safekeeping of clients' assets in relation to 
UCITS without the need to obtain a MiFID licence, if they additionally manage a collective 
investment fund. Therefore UCITS management companies situated in a Member State which 
made use of the aforementioned derogation can provide the service of investment advice 
without any MiFID authorisation. 

However, such UCITS management companies when providing investment services (i.e. 
investment advice) will have to comply with certain specified provisions of MiFID (see Article 
5(4) UCITS Directive) (e.g. the conduct of business rules – Article 19 MiFID). 

 
 Relevant 
provisions  

Article 70 of Directive 2004/39/EC Question 
No. 

8.1 

Date of question 15/02/2007 Date of answer  

Issue 

Transposition by Member States 

Question 
Where can I see which Member States have transposed MiFID, which Member States are yet 
to (with proposed dates) and proposed implementation dates by State? 

  Comment or Answer  

The Member States' transposition process of all Lamfalussy Directives (including MiFID) is 
reflected in the so-called Lamfalussy League Table – a scoreboard which monitors the 
progress made. This table is currently updated at least once a month and it is published on our 
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web page at http://tinyurl.com/yqyxrt. We have published information about the time schedule 
of the transposition process on our MiFID transposition state of play webpage at 
http://tinyurl.com/29x2vo. 

 
 Relevant 
provisions  

Article 70 of Directive 2004/39/EC Question 
No. 

36. 

Date of question 11/04/2006 Date of answer 10/04/2007 

Issue 
Transposition by Member States 

Question 
Is it necessary to adopt specific provisions (other than interpretative guidance) in order to 
transpose certain MiFID requirements, where these requirements are already in line with the 
general principles of civil, administrative etc. law? 

  Comment or Answer  

It is essential that the MiFID requirements are transposed into national legislation. It is not 
important whether this is done through specific ad hoc rules or by means of civil, 
administrative or other law. If certain requirements are already included in other pieces of 
national law (e.g. civil, administrative, etc) then further transposition may not needed. 

 
 Relevant 
provisions  

Article 70 of Directive 2004/39/EC Question 
No. 

139. 

Date of question 31/08/2007 Date of answer 10/10/2007 

Issue 
Transposition by Member States 

Question 
I just would like to ensure that only Romania, the United Kingdom and Ireland have yet 
transposed the MIF Directive. 

Is this still true ? 

  Comment or Answer  

For the latest state of play of MiFID transposition please consult our website: 
http://ec.europa.eu/internal_market/securities/isd/mifid_implementation_en.htm. 

 
 Relevant 
provisions  

Article 70 of Directive 2004/39/EC Question 
No. 

165. 

Date of question 16/10/2007 Date of answer 19/11/2007 

Issue 

Transposition – effect of late transposition on the ‘passport’ 

Question 
In connection with the late transposition of MiFID to the Czech legal order I would like to 
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know if there is any Commission statement concerning States which have not implemented 
MiFID in time. 

Are their business institutions allowed to provide financial services overseas via branch or 
currently valid passport and how should States with non-implemented MiFID treat business 
institutions from states where MiFID has been implemented willing to provide financial 
services in state with non-implemented MiFID? 

  Comment or Answer  

CESR published a statement on this topic on Monday, 22 October 2007. Please check the 
following URL: http://www.cesr-eu.org/index.php?page=groups&mac=0&id=53. 

 
 Relevant 
provisions  

Annex I of Directive 2004/39/EC Question 
No. 

96. 

Date of question 13/06/2007 Date of answer 21/10/2007 

Issue 
Funds management – investment services – application to distribution of units in collective 
investment undertaking 

Question 
An investment firm wants to sell units in UCITS collective investment schemes to its clients to 
whom it provides investment advice. The firm will be handling the application process – on 
behalf of his clients – (i.e. it will fill in the application form and submit this to the UCITS 
Manager/ Administrator, make arrangements for the transfer of the clients’ money to the 
Manager/ Administrator of the UCITS etc.) for its clients to subscribe for units in open ended 
UCITS Schemes. In turn, the firm will be compensated by the investment manager of the 
UCITS – whereby it will receive part or all of the initial fees/ commission relating to the 
UCITS disclosed in the UCITS’ Prospectus. In this scenario, does the service provided by the 
investment firm fall under 

(a) Annex I, Section A para (1) – Reception and transmission of orders in relation to one or 
more financial instruments; or does it also, with respect to the service provided to the issuer, 
fall under 

(b) Annex I, Section A para (6) – Underwriting of financial instruments and/or placing of 
financial instruments on a firm commitment basis 

Our view that only (1) is relevant because in the context of an open ended investment fund 
units are continually issued to satisfy investor demand and are not, therefore, being 
underwritten or placed. 

  Comment or Answer  

With respect to the factual scenario submitted, the service provided to the client by the 
investment firm normally constitutes the provision of the services of reception and 
transmission of orders as per Annex I, Section A(1) of the MiFID. In this scenario, which 
involves the sale of units in an open-ended collective investment scheme where shares are 
continually being issued to satisfy the demand by new investors, the investment firm does not 
provide the service of underwriting and/or placing issues in respect of the issuer. 
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 Relevant 
provisions  

Annex I, Section A of Directive 2004/39/EC Question 
No. 

92. 

Date of question 08/06/2007 Date of answer 3/08/2007 

Issue 
Fund management – UCITS – characterisation of investment service 

Question 
An investment firm wants to sell units in UCITS collective investment schemes to its clients to 
whom it provides investment advice. The firm will be handling the application process – on 
behalf of his clients – i.e. it will fill in the application form and submit this to the UCITS 
Manager/ Administrator, make arrangements for the transfer of the clients’ money to the 
Manager/ Administrator of the UCITS etc. for its clients to subscribe for units in open ended 
UCITS Schemes. In turn, the firm will be compensated by the investment manager of the 
UCITS – whereby it will receive part or all of the initial fees/ commission relating to the 
UCITS disclosed in the UCITS’ Prospectus. 

In this scenario, does the service provided by the investment firm fall under 

(a) Annex I, Section A para (1) – Reception and transmission of orders in relation to one or 
more financial instruments; or does it also, with respect to the service provided to the issuer, 
fall under 

(b) Annex I, Section A para (6) – Underwriting of financial instruments and/or placing of 
financial instruments on a firm commitment basis 

Our view that only (1) is relevant because in the context of an open ended investment fund 
units are continually issued to satisfy investor demand and are not, therefore, being 
underwritten or placed. 

  Comment or Answer  

With respect to the factual scenario submitted, the service provided to the client by the 
investment firm normally constitutes the provision of the services of reception and 
transmission or execution of orders as per Annex I, Section A para (1) of the MiFID. In this 
scenario, which involves the sale of units in an open-ended collective investment scheme 
where shares are continually being issued to satisfy the demand by new investors, the 
investment firm does not provide the service of underwriting and/or placing issues in respect 
of the issuer. 

 
 Relevant 
provisions  

Annex I, Section A(1) of Directive 
2004/39/EC 

Question 
No. 

147.2 

Date of question 13/09/2007 Date of answer 19/11/2007 

Issue 
Investment activities – reception and transmission of orders – custodians handling corporate 
actions for clients for no charge 

Question 
Credit institutions who are custodians handle corporate events for their clients. In some cases 
the client may ask the custodian to sell his entitlements arising under the corporate event. If the 
credit institution instructs a broker to do this and makes no charge to the client for this aspect 
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of his service, is such a limited activity the ‘receipt and transmission of orders’? 

If so, depending on the answer to Question 147.1, the custody business itself may be subject to 
MiFID requirements. 

  Comment or Answer  

The answer to this question depends whether the ‘entitlements’ arising amount to financial 
instruments within MiFID. Assuming that this is the case, this would appear to be a case of the 
reception and transmission of orders or indeed of the execution of orders on behalf of clients. 
It may not be such a case if the broker were merely introducing his client to other brokers or 
interested parties without more. 

 
 Relevant 
provisions  

Annex I, Section A(7) of Directive 
2004/39/EC 

Question 
No. 

3.2 

Date of question 07/02/2007 Date of answer  

Issue 
Investment services and activities – placing of financial instruments without a firm 
commitment basis 

Question 
I would also like to know whether there will be/have been any discussions at the European 
level on the meaning of the A(7) activity (placing of financial instruments without a firm 
commitment basis). I am trying to understand the scope of this activity, and in particular, 
whether this activity is associated with primary market activity or whether the A(7) activity 
may also apply when funds are being raised by private companies (private equity activity). 

  Comment or Answer  

Placing is the service provided by an investment firm to an issuer whereby the firm undertakes 
to place financial instruments with investors on behalf of the issuer. Placing can be carried out 
either on a firm commitment basis or not depending on the type of commitment that firms 
undertake towards the issuer. It refers to services provided by the investment firm related to 
primary market activities associated with the issuance of new instruments (including private 
equity). 

 
 Relevant 
provisions  

Annex I, Section A(8) of Directive 
2004/39/EC 

Question 
No. 

58. 

Date of question 12/04/2007 Date of answer 25/04/2007 

Issue 
Territorial scope – investment services and activities – operation of multilateral trading 
facilities 

Question 
1. Do the electronic trading screens of regulated markets registered in other jurisdictions fall 
within the scope of MiFID, namely the concept of multilateral trading system? 

 2. Should the establishment of the electronic trading screens (network, server and other 
technical equipment) of regulated markets registered in a foreign country be considered as the 
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provision of investment services? 

  Comment or Answer  

1. Please see our answer to Question 41.2 on third country firms. Broadly, trading screens 
from other jurisdictions (in the sense of non-EEA jurisdictions) will not be required to be 
registered under MiFID, so long as they are subject to treatment no more favourable than is 
extended to firms from other EEA states. In other words, at the least they must be subject to 
equivalent prudential and conduct of business regulation in their home jurisdiction as they 
would receive were they established in an EEA State. As well, they will not benefit from the 
MiFID passport. 

2. The mere establishment of technology and facilities in a Member State does not constitute 
the provision of investment services. It is the provision of services by means of the technology 
or facilities that is the important factor. However, again, see our answer to Question 41.2 with 
respect to the scope of MiFID. 

 
 Relevant 
provisions  

Annex I, Section B(3) of Directive 
2004/39/EC 

Question 
No. 

201. 

Date of question 09/01/2008 Date of answer 23/04/2008 

Issue 
Business Angel Network – application of MiFID to 

Question 
We have identified a potential problem where we believe that the matching services provided 
by business angel networks to investors and entrepreneurs/unquoted companies would 
constitute "investment advice" and subsequently, if this "advice" is remunerated through a 
success fee, this would bring the activities of business angel networks within the scope of 
MiFID. 

(1) Is such a concern warranted, as MiFID applies to investment firms and regulated markets 
and business angel networks are neither? 

(2) In any case, would business angel investments in unquoted companies constitute 
transferable securities within the meaning of Article 4(1)(18) of MiFID? 

(3) Are there any other possible activities of angel networks (eg. syndicated investments in 
enterprises by groups of angels where a network would be involved; co-investments with 
venture capital funds, etc) that would bring business angel networks under MiFID? 

  Comment or Answer  

1. Whether something is or is not an investment firm is a matter of the activities it conducts on 
a professional basis, rather than the type of internal business organisation it has. If an entity 
conducts investment services and activities on a professional basis, it would generally need 
authorisation as an investment firm unless an applicable exemption applies.  

As we understand it, a "business angel network" (BAN) is an organisation whose aim is to 
facilitate the matching of entrepreneurs (looking for venture capital) with business angels. 
BANs tend to remain neutral and generally refrain from formally evaluating business plans or 
angels. They may make introductions but they do not receive and transmit orders for 
execution, nor are transactions in investments concluded by means of their systems. According 
to this understanding, a BAN would not typically be conducting investment services and 
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activities within Annex I, Part A of Directive 2004/39/EC, and would therefore not require 
authorisation as investment firm.   

A "business angel" is a private individual who invests part of his personal assets in a start-up 
and also shares his personal business management experience with the entrepreneur. 
According to Section B(3) of Annex 1 of Directive 2004/39/EC, the activity of "advice to 
undertakings on capital structure, industry strategy and related matters and services relating to 
mergers and the purchase of undertakings" is to be considered an ancillary service (not an 
investment service).  Therefore, an entity providing only this type of advice does not require 
authorisation as an investment firm under MiFID.  

2. In order to be financial instruments, shares have to be transferable securities within the 
meaning of Article 4(1)(18) of MiFID and in particular be ‘negotiable on the capital market’. 
Those terms have to be understood in a broad manner in the sense that only under limited 
circumstances will a share that is negotiated not fall under the definition of financial 
instrument. In this sense, the phrase ‘negotiable on the capital market’ will include shares 
which are unlisted and not traded on any exchange or MTF, but which are still transferable in 
accordance with certain rules (which usually relate to private companies). (Please refer to our 
answers to questions 3.2, 61 and 146).  

3. A BAN should be considered an investment firm requiring and authorisation to perform 
investment services or activities only in case it performs any of the investment services and 
activities listed in Annex I Section A of Directive 2004/39/EC in relation to financial 
instruments, such as reception or transmission of orders, execution of orders on behalf of 
clients, operating a multilateral trading facility, dealing on own account, portfolio 
management, investment advice, etc. However, in many cases one or more of the exemptions 
in Articles 2 and/or 3 of Directive 2004/39/EC will apply. The precise application of the rules 
is a matter for detailed advice in the circumstances of each case. Advice or guidance can be 
obtained professionally or from a financial regulator. 

 
 Relevant 
provisions  

Annex I, Section B(4) and Annex I, Section 
C(4) of Directive 2004/39/EC 

Question 
No. 

33. 

Date of question 12/03/2007 Date of answer 8/05/2007 

Issue 
Foreign exchange – OTC forward agreements – application of MiFID to 

Question 
Whether MiFID is applicable to OTC foreign exchange agreements only under Annex I, 
Section B, paragraph 4 (foreign exchange services where these are connected to the provision 
of investment services), or OTC foreign exchange agreements are considered to be financial 
instruments under Annex I, Section C, paragraph 4? 

  Comment or Answer  

Derivatives on currencies listed in Section C(4) of Annex I of MiFID are financial instrumets. 
An entity providing investment services to its clients in relation to these instruments will 
therefore have to comply with MiFID's authorisation and operational requirements. Spot 
market foreign exchange agreements are not considered to be financial instruments for the 
purposes of MiFID. 

Section B(4) of Annex I lists the provision of foreign exchange services as an ancillary service 
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which applies only to those cases where those services are connected to the provision of 
investment services. The scope of the ancillary service is therefore restricted only to operations 
which are related to transactions which form part of an investment service. For example, when 
an investment firm is given an order to purchase foreign shares and those shares can only be 
purchased in a currency the client does not own, the firm may engage in foreign exchange 
operations in order to be able to execute the order. 

 
 Relevant 
provisions  

Annex I, Section B(4) and Annex I, Section 
C(4) of Directive 2004/39/EC 

Question 
No. 

120.2 

Date of question 31/07/2007 Date of answer 23/04/2008 

Issue 
Foreign exchange – application of MiFID to 

Question 
Are foreign exchange (FX) forwards under MiFID regulation or are they out of scope? 

  Comment or Answer  

Even if FX forwards are qualified as a financial instrument in section C of Annex I to MiFID, 
their intermediation will be subject to MiFID requirements only in the case there is an 
investment service or activity performed in the sense of MiFID. In this respect, Annex I 
section B(4) of MiFID lists “foreign exchange services where connected to the provision of 
investment services” as an ancillary service, not as an investment service. Thus, FX forward 
transactions not connected to the provision of an investment service, i.e. commercial FX 
forward transactions, are not covered by MiFID. The qualification of FX forwards as a 
financial instrument is not important if there is no investment service or activity performed in 
the sense of MiFID.  

The fact that FX forwards are considered as an ancillary service also ensures that there should 
not be a problem with the functioning of the MiFID passport for investment firms. According 
to MiFID provisions on cross-border provision of services and establishment of branches, it is 
not possible to provide an ancillary service cross-border, using the MiFID passport, on a stand-
alone basis. This means that only when that service is provided together with an investment 
service and/or activity it will be covered by the MiFID passport. In this respect, credit 
institutions have already a broad passport for foreign exchange activities under paragraph 7(b) 
of Annex I to the 2006/48/EC on the taking up and pursuit of the business of credit institutions.

Moreover, some of the exemptions included in Article 2 of MiFID would exempt most 
corporations operating FX forwards from the application of MiFID provisions.  

However, those Member States who would like to see commercial FX forwards covered by 
MiFID-alike provisions, could apply them through their national law, as it is the case in some 
Member States. 
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 Relevant 
provisions  

Annex I, Section B(4) and Annex I, Section 
C(4) of Directive 2004/39/EC 

Question 
No. 

183. 

Date of question 16/11/2007 Date of answer 17/01/2008 

Issue 
Money transfer sector – application of MiFID to 

Question 
Are the money transfer sector and the foreign currency exchange sector included within the 
framework of the MiFID? 

  Comment or Answer  

The money transfer/remittance sector is not included in MiFID. As a payment service, it is 
covered by the Payment Services Directive (2007/64/EC). The text of the PSD is available at 
http://ec.europa.eu/internal_market/payments/framework/psd_en.htm. 

Bureaux de change are not included in MiFID. 

 
 Relevant 
provisions  

Annex I, Section C of Directive 2004/39/EC Question 
No. 

69. 

Date of question 30/04/2007 Date of answer 9/07/2007 

Issue 
Sport spread betting – application of MiFID 

Question 
Is sport spread betting included in the scope of the Directive? 

  Comment or Answer  

No. Contracts related to sports results are not considered to be financial instruments as defined 
in Anne I Section C of MiFID. However, they may be considered to be financial instruments 
under national law. (See also answer to question 7) 

 
 Relevant 
provisions  

Annex I, Section C(9) of Directive 
2004/39/EC 

Question 
No. 

127. 

Date of question 10/08/2007 Date of answer 19/11/2007 

Issue 
Definitions – ‘financial instrument’ –financial contract for differences 

Question 
In the UK during recent years a number of banks have issued bonds whereby customers paid a 
lump sum deposit in exchange for a minimum return after a set period, being the amount 
invested. Any additional return to the customer is calculated by reference to the performance 
of an equity index such as the FTSE 100, using an averaging period. 

When these product where being developed there was a concern that they could be considered 
to be contracts for differences rather than deposits even though they do behave more like a 
deposit than a contract for differences due to the capital guarantee imbedded in the product. 
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This issue has be avoided in the UK due to Article 85(2) of the UK Financial Services and 
Markets Act 2000 (Regulated Activities Order) 2001 (the RAO) which specifically excludes 
from the UK definition of a contract for differences, rights under a contract under which 
money is received by way of a deposit on terms that any interest or other return to be paid on 
the sum deposited will be calculated by reference to fluctuations in an index or other factor. 
These UK products were therefore designed to fall within the exemption and give the banks 
the necessary comfort. 

Given that financial contracts for differences are financial instruments for the purposes of 
MiFID (see Annex I Section C(9)) and MiFID does not contain a carve out along similar lines 
to Article 85(2) of the RAO, is it possible that these products, while ostensibly deposit 
contracts, could be within the scope of MiFID as financial contracts for differences?. 

  Comment or Answer  

Rights under a contract under which money is received by way of deposit on terms that any 
interest or other similar income return to be paid on those sums will be calculated by reference 
to fluctuations in an index or other fact should not be treated as contracts for differences.  

However, where a credit institution or investment firm issues a bond which embeds a 
derivative, that will clearly be a transferable security and therefore a financial instrument 
within the scope of MiFID. 

 
 Relevant 
provisions  

Annex I, Section C(9) of Directive 
2004/39/EC 

Question 
No. 

180.1 

Date of question 08/11/2007 Date of answer 17/01/2008 

Issue 
Definitions – financial instruments – contracts for differences (CFDs) 

Question 
Are contracts for differences (CFDs) financial instruments under MiFID? 

  Comment or Answer  

Financial contracts for differences are covered under Annex I, Section C(9) of Directive 
2004/39/EC. A ‘financial’ contract for differences is a contract for differences in relation to 
MiFID instruments, currencies, interest rates or other financial indices. A contract for 
differences in the form of a credit derivative contract would also be covered. CFDs on 
commodities are covered by Section C(5) and CFDs in relation to other underlyings such as 
climatic variables, freight rates, emission allowances or inflation rates are covered by Section 
C(10).  

A sports, political or similar CFD, which depended on the results of a match, election or other 
variable not mentioned in Section C(10), and which does not otherwise fall under Section C(9) 
or C(5), would not be covered. 

 



Last updated: 31.10.2008  129 of 139 

 Relevant 
provisions  

Annex II of Directive 2004/39/EC Question 
No. 

154. 

Date of question 24/09/2007 Date of answer 19/11/2007 

Issue 
Client classification – application to corporate finance clients and to ancillary services 

Question 
Should clients of the corporate finance department be classified (issuer, companies planning 
for IPO etc)? 

Do the classification rules only apply when firms are providing ‘investment services and 
activities’, (not for ‘ancillary services’)? 

  Comment or Answer  

1. Yes. 

2. No. As many operating conditions laid down by MiFID apply to the provision of ancillary 
services, recipients of ancillary services should also be classified. 

 
 Relevant 
provisions  

Annex II, Section 1 of Directive 2004/39/EC Question 
No. 

80. 

Date of question 22/05/2007 Date of answer 3/08/2007 

Issue 
Client classification – professional client on request – transactions in significant size on 
relevant market 

Question 
With regards to client classification according to MiFID, the Directive describes criteria for 
classifying professionals on request. One of these criteria is : 10 significant transactions per 
quarter over the previous quarter. 

Can a foreign exchange transaction be considered as a significant transaction ? 

  Comment or Answer  

The overarching requirement for classifying a client as a professional on request is that ‘an 
adequate assessment of the expertise, experience and knowledge of the client undertaken by 
the investment firm gives reasonable assurance, in light of the nature of the transactions or 
services envisaged, that the client is capable of making his own investment decisions and 
understanding the risks involved. 

The requirements are quite strict and require 2 of 3 tests to be fulfilled. One of those three tests 
is that ‘the client has carried out transactions, in significant size, on the relevant market at an 
average frequency of 10 per quarter over the previous four quarters’. 

So if the client is to be undertaking FX transactions then previous significant FX transactions 
are relevant. The relevant market is a market for the same or similar or related instruments. 
Size is to be judged relative to the overall market not the investment firm’s own business. 
However, if the nature of the instruments to be traded is quite different then FX trading 
experience may not be relevant. 
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 Relevant 
provisions  

Annex II, Section 1 of Directive 2004/39/EC Question 
No. 

104. 

Date of question 29/06/2007 Date of answer 3/08/2007 

Issue 
Client classification – can an investment firm refuse a request by a professional client to be 
treated as a retail client? 

Question 
Annex II, Section 1 lists the entities which are considered to be professional clients when 
dealing with an investment firm. Nevertheless, such entities are given the possibility to request 
non professional treatment by the investment firm. It appears, however, that the investment 
firm has discretion as to whether to accept such a request or not. In fact Annex II, Section 1 
states, ‘investment firms may agree to provide a higher level of protection.’ In this regard, we 
would be grateful if further guidance is provided as to the instances when and the manner in 
which the investment firm may exercise such discretion. 

  Comment or Answer  

Annex II, Section I makes it clear that entities that are automatically treated as professional 
clients ('per se' professional clients') can, in spite of this automatic categorisation, request the 
additional regulatory protections afforded to retail clients in relation to particular services, 
types of product or transactions. Annex II is clear that the per se professional client is 
responsible for making this request, and there is no obligation on the investment firm to assess 
whether a per se professional client should be afforded a higher level of protection 

Annex II does not oblige firms to comply with a request for non-professional treatment. It is 
left entirely to the discretion of the firm, and there are no circumstances in which a firm must 
exercise that discretion in a particular way and accept the request. 

If the firm refuses the request, the practical remedy for the per se professional client is to use 
another investment firm that is willing to comply with a request for non-professional 
treatment. 

 
 Relevant 
provisions  

Annex II, Section I, point 1(h) of Directive 
2004/39/EC 

Question 
No. 

172. 

Date of question 25/10/2007 Date of answer 17/01/2008 

Issue 
Client classification – meaning of ‘locals’ 

Question 
We note that the term ‘locals’ in paragraph 1(h) of Annex II, Section I to the Directive is not 
defined in MiFID but a definition of the term ‘local firm’ is found in the Capital Adequacy 
Directive. This definition refers to firms dealing for their own account on markets in financial 
futures or options or other derivatives and on cash markets for the sole purpose of hedging 
positions on derivatives markets, or dealing for the accounts of other members of those 
markets and being guaranteed by clearing members of the same markets, where responsibility 
for ensuring the performance of contracts entered into by such a firm is assumed by clearing 
members o the same markets 
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We would be grateful if you could confirm whether this definition would also apply to the 
reference to ‘locals’ in paragraph 1(h) of Annex II, Section I to the MiFID. 

  Comment or Answer  

Yes, the definition of local firms in the Capital Adequacy Directive conforms to entities falling 
under paragraph 1(h) of Annex II of Directive 2004/39/EC. 

 
 Relevant 
provisions  

Annex II, Section I, point 2 of Directive 
2004/39/EC 

Question 
No. 

130. 

Date of question 21/08/2007 Date of answer 12/12/2007 

Issue 
Client classification – meaning of ‘own funds’? 

Question 
Professional clients must meet strict criteria on balance sheet total, net turnover and own 
funds. What is the accounting definition of ‘own funds’? 

  Comment or Answer  

The term should be understood as equivalent to the term ‘capital and reserves’ (in French, 
‘capitaux propres’, in Dutch ‘eigen vermogen’) as used in the Fourth Accounting Directive 
78/660/EEC. 

This answer replaces our answer published on 22.10.07. 

 
 Relevant 
provisions  

Annex II, Section 1, item 3 of Directive 
2004/39/EC 

Question 
No. 

83. 

Date of question 25/05/2007 Date of answer 9/07/2007 

Issue 
Client classification – meaning of ‘regional governments’ 

Question 
In particular, we are unsure on how the category of ‘regional governments’ (No. 3, Part I, 
Annex II, MiFID) should be interpreted. 

This is a topic that in our opinion is being a bit overlooked, as many other more ‘evident’ 
topics are being considered at the moment by the Commission and CESR, but it is indeed 
important for many of our clients (we are working on the MiFID compliance for many banks) 
which provide services for public debt management/ government finance business and it may 
deserve some specific attention as well. 

We have studied the topic a bit and we found that in Italy a division is emerging between: 

 (i) those who read the category broadly to include Italian Regions (or ’regioni’, i.e. 
Lombardia, Piedmont, etc.) and/or any equivalent regional body in the relevant jurisdiction, 
which appears sound from a literal approach but also implies that ‘governments’ be read as 
public administrations at large (which the translations in Italian – governi -, French – 
gouvernments – and Spanish – gobiernos – do not seem to support entirely); 
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 (ii) those who read it strictly as being limited to higher level authorities than local (albeit 
regional – therefore, in turn, higher than municipalities or other minor local bodies) authorities. 
In particular, German Laenders would be the real target, maybe along with Scottish/Welsh 
bodies and/or Comunidad Autonomas in Spain etc. 

In our view, whichever approach is to be preferred, it should also take into account other 
‘public’ client sub-categories (i.e., national and regional government, public bodies managing 
public debt as well as other public sector bodies as mentioned in Annex II, Part 2) so that a 
consistent and systematic reading is achieved. 

  Comment or Answer  

The provisions of Annex II Part 1 determine which categories of clients should be treated as 
professional clients. Categorisation as professional client limits the amount of protection that 
will be afforded to these clients under MiFID. Therefore it is in the interest of investor 
protection that the categories be interpreted narrowly. The wording of Annex II Part 1 (3) 
indicates that it is aimed at comprising major public entities with considerable exposure to and 
experience in the financial markets. It follows that the reference to regional governments does 
not extend to public administrations at large and does not include eg local governments or 
municipalities or their respective administrations. This is supported by the fact that other 
financial services directives, such as the Prospectus Directive expressly refer to regional or 
local authorities, thus drawing a distinction between the two. Public sector bodies which are 
not regional governments and do not manage public debt may be treated as professional clients 
on request if the conditions in Annex I, Part II are met. 

 
 Relevant 
provisions  

Annex II, Section II of Directive 2004/39/EC Question 
No. 

145. 

Date of question 07/09/2007 Date of answer 19/11/2007 

Issue 
Client classification – clients who may be treated as professionals on request 

Question 
Is the simple presentation of the test applied to managers and directors of entities licensed 
under Directives in the financial field enough to classify a client as professional or it is 
necessary that 2 of the 3 criteria referred to in the Annex must be satisfied in any case? 

If not, what kind of test (if it is required) must be presented to a client different from which 
satisfies the test applied to managers and directors (see above), to assess the expertise and 
knowledge? Must the entity create a further specific test (related to expertise and knowledge) 
that have to be completed by the client? 

  Comment or Answer  

The test is sufficient, provided that the manager or director of a financial entity was already 
classified as professional in accordance with similar parameters and procedures Article 71(6) 
of the Level 1 Directive permits investment firms to continue considering existing professional 
clients as such when this is the case. If the request is new, two of the three criteria listed in 
Annex II, Section II should be satisfied. See also our answers to questions 80 and 104. 
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 Relevant 
provisions  

Annex II, Section II of Directive 2004/39/EC Question 
No. 

152.2 

Date of question 19/09/2007 Date of answer 19/11/2007 

Issue 
Client classification – consequences of distinction between ‘per se’ and ‘opted-up’ 
professional clients 

Question 
Section II of Annex II to the MiFID provides that retail clients which are treated as 
professionals (after fulfilment of the relevant criteria and procedure) should not be presumed 
to possess market knowledge and experience comparable to that of the categories listed in 
section I of Annex II.  

What are the practical consequences of this difference in market knowledge and experience? 
How do investment firms have to take this difference into account when applying the rules of 
conduct?  

Is there only a difference with respect to the suitability assessment (Article 35 (2), second 
paragraph of the MiFID Implementing Directive provides for a presumption of suitability for 
per se professional clients only) or are there other differences in treatment between per se 
professional clients and retail clients which have requested professional treatment? 

  Comment or Answer  

The only rule that makes a ‘hard’ distinction between these categories of client is Article 35(2) 
of Directive 2006/73/EC. However, a number of principles and provisions govern the 
protection to be afforded to clients and refer to the characteristics or nature of the client as an 
element to be taken into account: e.g. Articles 22(4), 37(1) and 44(1)(a) of Directive 
2006/73/EC. In this sense, a ‘soft’ distinction is made, since normally the nature or 
characteristics of an opted-up profssional client will be different than those of a per se 
professional client. 

 
 Relevant 
provisions  

Article 2(5) of Directive 2006/73/EC Question 
No. 

59. 

Date of question 06/03/2007 Date of answer 25/04/2007 

Issue 
Definitions – ‘group’ and ‘participation’ 

Question 
What does 'participation' mean? Does it mean a 'qualifying holding' (1/20 or 1/10 of capital or 
voting rights, and if 'yes', which one exactly), or a control of those entities (50+ percent of 
voting rights, plus the right to nominate the senior management etc.), or the ownership of the 
capital despite of its size (for example, 1 share in those entities?). 

  Comment or Answer  

In the view of the Commission services the notion of 'group' covers all undertakings (whether 
subsidiaries or not) which are required to prepare consolidated accounts with another 
undertaking in accordance with Directive 83/349/EEC. Therefore the reference to 
‘participation’ in the definition of group refers to any holding that subjects the company, in 
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which the participation is held, to the obligation to consolidate its accounts with those of the 
company that holds the participation. 

 
 Relevant 
provisions  

Article 4 of Directive 2006/73/EC Question 
No. 

8.2 

Date of question 15/02/2007 Date of answer  

Issue 
Transposition by Member States – Article 4 notifications 

Question 
Where can I see Article 4 requirements (super equivalence/gold plating) by Member State? 

  Comment or Answer  

In accordance with Article 4 of the Implementing Directive we will make public on our web 
page all notifications received under Article 4 (see http://tinyurl.com/29x2vo). These will 
cover notifcations whether received from EU States or other EEA States. 

 
 Relevant 
provisions  

Article 4 of Directive 2006/73/EC Question 
No. 

25. 

Date of question 28/02/2007 Date of answer 23/03/2007 

Issue 
Transposition by Member States – Article 4 notifications 

Question 
I would like to be advised as to where Article 4 submissions have been made by EEA member 
States and authorised by the Commission, detailing the additional requirement(s) the member 
state will impose to their implementing MiFID legislation. 

  Comment or Answer  

For the moment we do not have any information concerning the notifications under Article 4 
of Directive 2004/73/EC by EEA countries (Iceland, Norway, Liechstenstein). Acts of EEA 
relevance (as is MiFID) have to be introduced into the Annex to the EFTA agreement in order 
to become binding for the EEA countries. In doing so the text of the Directive in question is 
adapted in order to ensure its application in the EEA context. For example references to the 
‘Commission’ are normally replaced by references to the ‘EFTA Surveillance authority’ which 
is responsible for monitoring the implementation of the act. Accordingly, the EFTA 
Surveillance authority would be the one which receives the notifications. However, for the 
purposes of transparency we intend to work closely with EFTA Surveillance authority and to 
publish on our web page (see http://tinyurl.com/29x2vo) all notifications under Article 4 – by 
EU and by EEA Member States. 
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 Relevant 
provisions  

Article 4 of Directive 2006/73/EC Question 
No. 

90. 

Date of question 05/06/2007 Date of answer 3/08/2007 

Issue 
Additional requirements – application to credit institutions 

Question 
Does Article 4 of Directive 2006/73/EC apply to additional requirements that may be imposed 
by Member States on credit institutions? 

  Comment or Answer  

Yes. Article 4 applies to any additional measures imposed on those to whom MiFID applies, 
i.e. broadly whoever provides investment services on a professional basis, including credit 
institutions. The scope of coverage of relevant institutions is defined in Article 1(2) of 
Directive 2004/39/EC. 

 
 Relevant 
provisions  

Article 4 of Directive 2006/73/EC Question 
No. 

144. 

Date of question 07/09/2007 Date of answer 19/11/2007 

Issue 
Additional requirements – general 

Question 
I would like to find out more about the possibilities of introducing into internal legal system 
some additional provisions, regulation basing on MIFID I (Markets in Financial Instruments 
Directive) which doesn't find any reflection in MiFID II and Commission Regulation 
1287/2006 of 10 August implementing Directive 2004/39 EC (for example Art. 17 MiFID I 
General Obligation in respect of on – going supervision) and make precise the regulation of 
MIFID I. 

The principle based MiFID I is very general and not enough precise. In case of the lack of 
implementing provisions in MiFID II and Commission Regulation 1287/2006 of 10 August 
implementing MiFID II the carrying out of the supervisory activity by the authority in some 
cases becomes not enough effective or partly impossible because of the lack of binding 
regulations. 

As a conclusion: will the introduction of the additional internal provisions, regulations which 
make precise some MIFID provisions but doesn't find any reflection in MIFID II be conform 
with MIFID and does it take into consideration at all ? 

  Comment or Answer  

In general terms, the Level 1 Directive 2004/39/EC, being a Directive, allows Member States 
some margin for implementation. On the topics covered by the Level 2 Directive 2006/73/EC, 
MiFID is essentially fully harmonising in the sense that additional requirements imposed or 
retained by Member States must be rigorously justified in accordance with Article 4 of that 
Directive; the Level 2 Directive is also quite prescriptive and very tightly worded. This means 
that, basically, Member States are always responsible for the means they choose for 
transposing the Level 2 Directive, but should avoid adding new requirements or creating new 
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obligations. The Regulation is fully harmonising, applies directly in the laws of the Member 
States and, in general, there is no margin for adding requirements on the part of Member States 
to the relevant provisions of theRegulation. On other topics, where there are no Level 2 
provisions, there will be more margin for national discretion in the context of transposition for 
Member States. 

 
 Relevant 
provisions  

Article 4 of Regulation (EC) 1287/2006 Question 
No. 

156. 

Date of question 25/09/2007 Date of answer 17/01/2008 

Issue 
Market transparency – trading hours and allied issues 

Question 
With the principle of the internalisation of ECNs and MTFs, instructions given to a broker by 
telephone or electronically could be acted on outside the ‘official’ business hours of the 
reference exchange. 

Has this situation been contemplated? 

Must the client specify that it only wants to ‘exchange trade’ or can the broker intervene at any 
time and in any place? 

Will there be instructions with day validity (23h59.59) and exchange validity (at the official 
exchange closing time)? 

Has the FIX protocol integrated this concept into its messages? 

  Comment or Answer  

Yes, the situation where a broker is given instructions that are acted on outside normal trading 
hours has been contemplated, as indicated in Article 29(5)b of Regulation (EC) 1287/2006. 

According to Article 21(3) in Directive 2004/39/EC, investment firms shall obtain prior 
express consent of their clients before proceeding to execute their orders outside a regulated 
market or an MTF. Investment firms may obtain this consent either in the form of a general 
agreement or in respect of individual trades.  

Assuming that you are referring to a time limited order, there is nothing in MiFID to prevent a 
customer to instruct a broker to seek to execute an order until any time the customer may seem 
fit.  

Regarding questions of the FIX protocol, please refer to www.fixprotocol.org, where you can 
find information in this regard. 

 
 Relevant 
provisions  

Article 17 of Regulation (EC) 1287/2006 Question 
No. 

74. 

Date of question 08/05/2007 Date of answer 1/06/2007 

Issue 
Market transparency –pre-trade transparency obligations – continuous auction order book 



137 of 139 

Question 
Is the pre-trade transparency requirement of paragraph 2 concerning the aggregate number of 
orders and of shares a MINIMUM standard? Can a regulated market or a MTF provide a wider 
pre-trade transparency (e.g. disaggregated orders for each price level, trader’s identification)? 

  Comment or Answer  

Yes. The standard is a required minimum that regulated markets and MTFs can choose to 
exceed. 

 
 Relevant 
provisions  

Annex I, Table 1, point 3 of Regulation (EC) 
1287/2006 

Question 
No. 

6.1 

Date of question 14/02/2007 Date of answer  

Issue 
Transaction reporting and markets transparency – trading time 

Question 
Please provide concise example of what is meant by ‘basis in which transaction is reported 
expressed as UTC+/- hours’. 

  Comment or Answer  

UTC (Universal Co-ordinated Time) is equivalent to GMT. Suppose that a trade was carried 
out at 15:00 in Paris and is reportable to the French regulator. You will need to indicate that 
the trade was done at 15:00 UTC +1 (winter time) or UTC +2 (summer time). 

 
 Relevant 
provisions  

Annex I, Table 1, point 3 of Regulation (EC) 
1287/2006 

Question 
No. 

6.2 

Date of question 14/02/2007 Date of answer 23/03/2007 

Issue 
Transaction reporting and markets transparency – trading time 

Question 
What execution time should be recorded where a French branch of a Greek (4pm) firm 
receives confirmation (3pm) from a UK dealer (2pm) of a trade it transmitted earlier in the 
day? 

  Comment or Answer  

Trading time should be published in accordance with the transaction reporting obligation. 
Where the branch conducts its business within the territory of the host competent authority (we 
assume that this is the case in this example) transaction reports will need to be sent to the host 
authority, i.e. the AMF in this example and it would therefore make sense that the publication 
is reported as 15: 00 UTC +1 (winter time) and 15: 00 UTC +2 (winter time). It is important to 
underline that the time at which the transaction was executed should be the time at which the 
most important elements of the transaction (e.g. price and quantity) were agreed and it is 
assumed that the sending of the confirmation represents such an agreement on the part of the 
UK dealer. The same execution time should be used for transaction reporting as well as post-
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trade publication purposes. 

 
 Relevant 
provisions  

Annex I, Table 1, point 3 of Regulation (EC) 
1287/2006 

Question 
No. 

119. 

Date of question 31/07/2007 Date of answer 18/09/2007 

Issue 
Transaction reporting – trading time 

Question 
In the notice to the client we will have to include the hour of the execution of the transaction in 
the following form: local time + timezone (hours in UTC) + +/- X hours. This information is 
only mentioned in annex 1, table 1. Is it therefore really applicable? For which kind of client 
and operation? 

  Comment or Answer  

Regulation (EC) n° 1287/2006 is applicable in all its elements including annexes.  

This specification is required to be made for all kinds of transaction for which Directive 
2004/39/EC imposes a reporting obligation. 

 
 Relevant 
provisions  

Table 4 of Regulation (EC) 1287/2006 Question 
No. 

103. 

Date of question 27/06/2007 Date of answer 3/08/2007 

Issue 

Post-trade transparency – delayed publication – reference to ‘trading day’ 

Question 
I have a problem understanding the following stated delay:  

-Until end of trading day (or roll-over to noon of next trading day if trade undertaken in final 
two hours of trading day) 

'undertaken in final two hours of trading day' 

For an OTC trade, what trading hours are we supposed to take as reference? 

Options: 

1) trading hours of the most relevant Country/Market of the traded equity 

2) trading hours of the Investment firm 

3) the latest to close. 

4) the earliest to close 

Example: 

An OTC trade (time 14:50) has been done by a Spanish bank (MADRID) on a Greek equity 
(GRS323013003) which most relevant market is the Athens Stock Exchange. The trade size 
and instrument entitle the trade for the discussed delay (Until end of trading day (or roll-over 
to noon of next trading day if trade undertaken in final two hours of trading day) 
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Reference Time is Madrid all open times are expressed in Madrid term. 

Madrid Bank open time: 0900-1630 

ASE exchange open time: 10:00-1730 

1) Since the trade is in the final two open hour of the Madrid Bank we can wait noon to the 
next trading day to publish the trade 

2) Since the trade is not in the final two open hour of the ASE we can wait until close of the 
current trading day to publish the trade. 

3) Since ASE is opened for a longer time we take it as reference, we can wait until close of the 
current trading day to publish the trade. 

4) Since the Spanish Bank closes earlier we take it as reference, we can wait noon to the next 
trading day to publish the trade. 

What option are we supposed to take? 

  Comment or Answer  

Please consult Article 4 of Regulation (EC) 1287/2006 which explains the term ‘trading day’. 

The meaning differs according to whether the trade is done on a trading venue (i.e., a regulated 
market, MTF or systematic internaliser) or OTC. 

If done on a trading venue, the trading day is according to the normal trading hours of that 
venue. 

If done OTC, the trading day is determined according to the most relevant market in terms of 
liquidity for the share in question. Note that a ‘market’ for these purposes is not a particular 
trading venue but a Member State. The close of the trading day means the latest close of 
trading in the relevant share on trading venues in that Member State. To determine the most 
relevant market for a share, please consult CESR’s MiFID shares database at 
http://mifiddatabase.cesr.eu. For each share, the most relevant market is indicated in the 
‘Country Code’ field. 

In your example, the correct answer is 2), with the qualification that if there were another 
trading venue in Greece that traded those shares with a later closing time, the later time would 
be the reference. 

Note also that where no delay is applicable to a trade, publication of an OTC trade must be 
done in accordance with the specifications of Article 29(5) of the Regulation. This requires 
publication at the latest before the opening of the next trading day in the most relevant market 
(or as close to real time as possible if the trade is done during the firm’s normal trading hours).
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