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PROVISIONAL REQUEST FOR TECHNICAL ADVICE ON POSSIBLE | MPLEMENTING M EASURES
ON THE FUTURE DIRECTIVE ON INSIDER DEALING AND M ARKET M ANIPULATION
(M ARKET ABUSE)

In its Resolution on more effective securities market regulation, the Stockholm European
Council cdled for rgpid implementation of the prioritised Financid Services Action Plan, in
order to achieve an integrated securities market by the end of 2003, including notably the
priorities set out in the Lamfalussy Report.

To meet this chdlenge, the European Council not only endorsed the proposed four-leve
gpproach (essentid principles, implementing measures, co-operation and enforcement), it
aso wecomed the proposed establishment of an independent Regulators Committee
(CESR) to act as an advisory group to assist the Commission in its preparation of draft
implementing measures.

If the deadline of 2003 is to be met, this means not only Directives being adopted before
this deedline, but the technica implementing measures as well. If this is to be achieved, it
will mean beginning the groundwork now.

This is one of the two first provisond requests for technica advice from DG Interna
Market to CESR and follows the recent agreement on implementing the Lamfaussy
recommendations reached with the European Parliament on 5 February 2002. In this
agreement, the Commission committed itsdf to a number of important points including on
trangparency. For this reason, this request for technica advice will be made available on
DG Internal Market’ s web Site once it has been sent to CESR.

This request for technical advice to CESR does not prejudice in any way the discussonsin
the Council and the European Parliament on the fina split between Leve 1 “principles’
and Levd 2 “implementing messures’. The forma mandates will be sent to CESR once
the directive has been adopted by the European Parliament and Council.
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THE WORKING APPROACH AGREED BETWEEN DG INTERNAL M ARKET AND THE
EUROPEAN SECURITIESCOMMITTEE

On 5 December 2001, DG Internd Market consulted the European Securities
Committee on a draft request for technical advice. At that mesting, it was agreed that
DG Internd Market would request technica advice on certain priority issues, and that
CESR should immediately start the groundwork on these to meet the 2003 deadline set
by the Stockholm Resolution. The meeting agreed that this request should be based on
the following gpproach:

- CESR should take account of the principles set out in the Lamfaussy Report
and mentioned in the Stockholm Resolution of 23 March 2001.

- The beginning of work on certain aspects of technicd advice within CESR shdll
not, in any way, prejudice the outcome of the discussions between the European
Parliament and Council. The request for technica advice does not cover Leve 1
issues a any stage.

- CESR should start work on the basis of the Commission’s proposa on Insider
Dedling and Market Manipulation (Market Abuse — COM/2001/281 final of 30
May 2001), but dso take full account of developments in the Council and
Parliament. For this purpose, the Commisson representative attending meetings
of CESR or its working parties will regularly inform CESR of any such
developments.

- The Commission itsdf will not issue forma mandates until the find adoption of
the Directive on market abuse in the Council and Parliament.

- Thetechnica advice given by CESR will not take the form of legd texts,

In addition, DG Internd Market invites CESR to take account of the European
Parliament’s Resolution on the implementation of financid services legidation of 5
February 2002 and of the Commission’s forma declaration in response.

THE PRINCIPLES ON CONSULTATION OF THE PuBLIC THAT CESR SHOULD TAKE
ACCOUNT OF

The Stockholm European Council endorsed the Lamfaussy recommendations on
consultation and transparency. In particular, it invited the Commission to make use of
early, broad and systematic consultation with the indtitutions and dl interested partiesin
the securities area, especidly by strengthening its dialogue with consumers and market
practitioners. It also stated that CESR should “consult extensively, in an open and
transparent manner, as set out in the final report of the Committee of Wise Men
and should have the confidence of market participants’.

Article 5 of the Commission Decison establishing the CESR provides that ‘before
transmitting its opinion to the Commission, the Committee [ CESR] shall consult
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extensively and at the early stage with market participants, consumers and end-
usersin an open and transparent manner”.

DG Internal Market therefore welcomes CESR's recent public statement on its own
consultation practices. In addition, DG Internd Market would endorse the setting up of
a paned composed of market participants and other investors with CESR. In this
respect, DG Internd Market aso draws CESR's attention to the European Parliament
Resolution on the implementation of financid services legidation, and the Commisson’'s
formal Declaration in response.

DG Internd Market will ensure that the Stockholm European Council recommendations
on consultation have been fully met. In paticular it will satisfy itsdf that CESR has
consulted dl interested parties on its technical advice in accordance with the CESR
Public Statement of Consultation Practices.

CESR ISINVITED TO PROVIDE ADVICE ON THE FOLLOWING PRIORITY ISSUESBY 31
DECEMBER 2002 AT THE LATEST:

The definitions of ‘Indgde information’, ‘Market manipulation’ and ‘Financial
instrument’ (Article 1 of the proposed Dir ective)

In order to take account of developments on financid markets and ensure uniform
application of the Directive in the Community, DG Internd Market requests CESR to
provide technica advice on possible draft implementing measures on these definitions.
Such measures shdl not ater the substance of the definitions contained in Article 1:

D Implementing measures on the definition of ‘ Inside information’:
The possible draft implementing measures should take account of:

- factors which need to be taken into account in deciding whether and when a
piece of information is of a precise nature;

- factors which need to be taken into account in deciding whether a piece of
information relates to one or more issuers of financid ingruments or to one or
more financid indruments;

- factors which need to be taken into account in deciding whether and when a
piece of information would be likely to have a sgnificant effect on the price of
those financid ingruments;

- factors which need to be taken into account in deciding which related derivative
financid instruments should be covered by the definition.

2 I mplementing measures on the definition of * Market manipulation’:

The possible draft implementing measures should take account of:
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- factors which need to be taken into account in deciding whether and when a

©)

transaction or an order to trade gives or is likely to give fase or mideading
sgnds asto the supply, demand or price of financid instruments;

factors which need to be taken into account in deciding whether and when a
transaction or an order to trade secures the price of one or severd financia
ingruments a an abnormd or atificid leve;

factors which need to be taken into account in deciding whether and when a
transaction or an order to trade employs fictitious devices or any other form of
deception or contrivance.

Implementing measures on the definition of ‘ Financial Instrument’:

The possible draft implementing measures should specify which existing products would
fdl within the lig of financid instruments..

Technical methods and procedures for appropriate public disclosure of insgde
information and for fair presentation of research and other relevant information
(Article 6 (6) of the proposed Dir ective)

DG Internd Market requests CESR to provide technicad advice on possible draft
implementing measures on the following aspects of:

@

Appropriate public disclosure of inside information by issuers:

The possible draft implementing measures should take account of:

e

the criteria for when information should be regarded as having been publicly
disclosed;

the appropriate channels for disclosure;

the technica factors which need to be taken into account in determining whether
adisclosure is complete, immediate or prompt and not mideading;

factors to be taken into account in determining whether a disclosure of indde
information has occurred as soon as possible;

factors to be taken into account when delaying the publication of indde
informetion.

Fair presentation of research and other relevant information:

The possible draft implementing measures should take account of:

- factors on how research and other relevant information depending on the

profession concerned are to be presented;
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- factors on what would require the disclosure of particular interests or conflicts of
interest.

Technical conditions under which trading in own shares in ‘buy back’
programmes and sabilisation will be allowed during an initial or secondary
public offer (Article 8 of the proposed Dir ective)

DG Internd Market requests CESR to provide technicad advice on possible draft
technical conditions on:

D Sandards for trading in own sharesin ‘buy back’ programmes:
The draft standards should take account of:
- deveoping criteriaon how ‘buy back’ activities should be undertaken;

- different types of markets (eg. depending on the market, different limits for
maximum market volume share accepted for buying shares through ‘buy back’
programmes);

- the maximum proportion of share capital accepted for trading in own shares in
‘buy back’ programmes,

- disclosure requirements (disclosure to the public and to competent authorities);

- trade redrictions (e.g. prohibited limited periods before public disclosure of
annud reports or of ingde information).

(20 Sandards for stabilising a financial instrument in an initial or secondary
public offer:

The draft standards should take account of ;

- the need to identify the conditions under which gtabilisation is dlowed, taking
into account the different types of markets, in particular the time period during
which dabilisation should be dlowed, and the price limits for Sabilisation
activity;

- disclosure requirements (disclosure to the public and to competent authorities).
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