APPENDIX 3

Member States' responses to second trade secrets
guestionnaire
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BELGIUM

1. In civil proceedings, what difficulties have plaintiffs encountered in enforcing trade
secret legal protection in your Member State? In this regard you should consider
the following :

@) What forms of interim relief, if any, are available?

1. Interim relief: The holder of the misappropriated/misused trade secret can
seek preliminary relief if it can establish that:

e The matter is urgent and the said urgency is not due to his own negligence;

e lIts rights are prima facie valid, which means in case that there is an obvious
violation of article 1382 of the Belgian Civil Code (see our previous
guestionnaire for the conditions to be met to rely on this provision);

e The relief sought is a preliminary measure without affecting the merits of the
case (e.g. a prohibition to disclose).

In exceptional cases (extreme urgency), an ex parte motion can lead to relief in
summary proceedings.

The preliminary relief could be to (temporarily) stop using or disclosing the trade
secret.

2. Expedite action on the merits (“action en cessation” — cease and desist
action): the holder of a misused/misappropriated trade secret can also bring a law
suit on the basis of article 95 of the law of 6 April 2010 on market practices and
protection of consumers (“LMPPC”). In order to start proceeding against an
undertaking for unfair practices resulting from the misappropriation, unauthorized
use or disclosure of trade secrets, the plaintiff has to prove the following:

e The defendant and the plaintiff are “undertakings” in the meaning of the
LMPPC, id est an individual or a company durably involved in an economical
activity (article 2, 1° LMPPC);

e The defendant committed an act contrary to the fair market practices. The
misappropriation, disclosure or use of trade secrets of another undertaking
(usually a competitor) is considered by case law and legal doctrine as an act
contrary to such practices;

e This misappropriation, disclosure or use causes or threatens to cause
prejudice to the professional interests of the plaintiff (id est the other
undertaking);

If the action is based on article 95 of the LMPPC, an expedited procedure on the
merits (“action en cessation”) is available provided that the claim is not based on a
breach of contract by defendant. In the framework of such procedure, only a
cease and desist order can be issued (no damages).

However, it is worth noting that claiming a cease and desist order, or any measure
aimed at stopping the disclosure or use of trade secrets, will face serious
problems:
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1. The first problem is that the plaintiff must bring sufficient proof of its claim,
which implies that he must file the documents establishing that its claim is
well founded (article 870 of the Belgian Judicial Code and article 1315 of
the Belgian Civil Code). In trade secret matters, this usually implies that
the plaintiff must describe his trade secret in his trial briefs and court’s file,
which contradicts the very nature of the trade secret...

In the course of the proceeding, the plaintiff can even be forced to file a
document that is considered to be relevant by the court (article 877 of the
Belgian Judicial Code). Again, this can lead to the disclosure of the trade
secret.

Court hearings (and decisions) are public. The publicity of the hearings is
stipulated in article 148 of the Belgian Constitution and article 6 of ECHR
(although there are some exceptions). The trade secrets would thus be
disclosed in a proceeding where the hearings are public.

2. The second problem arises from the fact that the judgment prohibiting a
further use or disclosure of a trade secret, must describe the trade secret
at stake (the decision prohibiting the use of “information X” would not be
applicable and would contravene article 11 of the Belgian judicial Code). If
the judgment describes the trade secret, this will disclose it again.

3. The third problem with cease and desist orders concerning trade secret
results from the fact that trade secrets are not protected by intellectual
property rights that are limited in time. The prohibition to use the trade
secret would thus last for ever, which would grant the holder of a trade
secret a broader protection than most IP right holders. Case law has
highlighted this problem and therefore refused to issue orders prohibiting
the use of misappropriated trade secrets.

(b) Are final injunctions time limited?

As trade secrets are not protected by intellectual property rights (that are limited in
time), any final injunction deciding that the trade secret has been
misappropriated/misused and, therefore, that such trade secret cannot be used
anymore by the defendant, would result in a prohibition for an indefinite period of
time. The prohibition to use the trade secret would thus last for ever, which would
grant the holder of a trade secret a broader protection than most IP right holders.
Case law has highlighted this problem and therefore refused to issue orders
prohibiting the use of misappropriated trade secrets.?

() What is the average duration of proceedings from initiating the claim to final
judgment?

The answer to this question is very difficult as the duration obviously depends on
the circumstances of the case and the arguments brought by the parties. In
average, a proceeding (not an expedite procedure or a summary procedure) takes
18 to 24 months from claim to final judgment in first instance.

! Court of appeal, Liege, 12 juin 2008, IRDI 2008, p.339.
2 Court of appeal, Liege, 12 juin 2008, IRDI 2008, p.339.
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(d) Are cases involving technical trade secrets heard by specialist judges?

No. The court may, however, appoint an expert if technical or financial advice is
required (e.g. on the value of the trade secret at hand®).

(e) What measures are put in place to protect the secrecy of information during
the proceedings?

1. Hearings are public. In the same way as there is no general provision
sanctioning “trade secret infringement”, there is no specific legal measure to
prevent the trade secret from being disclosed during proceedings. According to
the Belgian Constitution, civil proceedings are public. This principle can even be
found in the European Convention on Human Rights, more in particular in art. 6.1.

Art. 148 Belgian Constitution stipulates the following: “Court hearings are public,
unless such public access endangers morals or the peace; if such is the case, the
Court so declares in a judgment. In cases of political or press offences,
proceedings can only be conducted in camera on the basis of a unanimous vote.”.
As hearings are public, any third party can attend the hearing and hear the
arguments and explanations brought by the parties, including the trade secret.

The Court can order that the hearing will not be public if the “public access can
endanger morals or the peace”, but we have no knowledge of any such decision
in civil proceedings.

2. The parties have to prove their claims and file the documents evidencing
their claims (art.870 BJC and art. 1315 of the Belgian Civil Code). This implies
that the plaintiff who alleges that a trade secret has been
misappropriated/misused, has to prove that it owns a trade secret, what this
secret is and that it has indeed been misused/misappropriated by the defendant. If
it does not do so:

— the court can dismiss the claim for lack of evidence:*

— The court can also force the plaintiff to file relevant evidence. Article 871 of
the Belgian Judicial Code (“BJC”) stipulates that “the court can order any
litigating party to file the elements of proof in its possession”. In particular,
article 877 BJC provides that the court can order the filing of a relevant
document: “if there are precise, serious presumptions that a party or a third
party has in its possession a document containing the proof of a relevant fact,
the court can order that this document or a certified copy is to be filed with the
court’s file”. The word “document” encompasses written documents but also
drawings, pictures...

It results from article 879 BCJ that the court issuing an order on the basis of
article 877 BCJ can grant measures for protecting the trade secrets. In
particular, confidential elements can be blanked out®, provided however that
this not make the document impossible to understand or worthless. A balance
has to be made by the court between the necessity to obtain the relevant
evidence and the defendant’s legitimate interests to the protection of its trade
secret.

court of appeal Antwerpen 20 November 2007.
Cass., 10 Decembre 1976, Pas., |, 410.
Comm. Antwerp, February 19th, 1987, Ann. Prat. Comm., 1987, |, 225; Comm. Ghent, January 8th, 1990, 60.
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The court can also rule than only certain persons/services within the plaintiff’s
or defendant’s company will be allowed to have access to the documents
containing the trade secrets.

The court can also decide that some confidential information will not be
disclosed in the decision (limiting thereby the public disclosure of the trade
secrets).®

It is also admitted in Belgian doctrine that a party can refuse to submit certain
documents, when it has a “legitimate reason” to do so. This principle can be
derived from art. 882 BJC, which states the following: “A party or a third party,
who refuses, without a legitimate reason, to produce the requested document or a
copy thereof, according to the decision of the judge, can be condemned to the
amount of damages which could belong to that party”.

This legitimate reason can be derived from the severe consequences that would
be brought up when disclosing the document comprising the trade secrets to the
defendant. Again, a balance has to be made by the court between these
legitimate interests and the plaintiff's legitimate interests. The court can decide
that, taking into account the parties obligation to collaborate to the proof and the
right of defence of the plaintiff, the documents must nevertheless be filed, even if
they contain trade secrets.’” Such decision cannot be appealed.

® Approximately how many trade secret actions are heard by the civil courts
in your jurisdiction each year?

This information is not provided in Belgium. There are no such statistics available.

2. Can action be taken against innocent recipients of trade secrets and if so, in what
circumstances? What remedies are available?

In principle, the protection of trade secrets towards contractual partners and employees
does not extend to third parties who are innocent recipients of trade secrets. Good faith
and reasonable behaviour within a certain sector can however narrow down the scope of
this aforementioned general principle.

The independent inventor, the competing party with their own research laboratories, or
others who accidentally happen to receive the confidential information do not have any
obligation towards the rightful holder of the trade secrets. They are not subjected to any
civil or penal liability if they use in good faith an invention that happens to be a trade
secret of another company.

On the other hand, the new employer of a former employee (who has knowledge of trade
secrets deriving from his former job), or the new licensee of a licensor (who shares
information of which he became aware during the time he was the licensee of another
licensor and who shares this particular information with his current own licencees) are in
quite a delicate situation. They are not subjected to a duty of confidentiality themselves,
but by acquiring and using this information, they could be liable.

According to Belgian law, third parties helping other parties to breach their contractual
obligations can indeed be liable. The complicity to a breach of contract requires (a) the
existence of a (valid) contract; (b) the third party knew or ought to have known of the

Brussels Court of Appeal, 20 June 2008, ICIP 2008, p.566 wherein the serotypes of GSK’s vaccine were blanked out.
Liege, 6 March 2000, JLMB 2000, 1728 ; A. Kohl, « Les mesures d’instruction » in Actualités et développements
récents en droit judiciaire, CUP-Université de Lieége 03/2004, Bruxelles Larcier 2004, p.207 sqg.
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contract ; (c) a breach of contract and (d) the third party has participated in or contributed
to the breach of contract.®

What defences are available to the defendant in a trade secrets action?

The defendant is here the person who is sued for having allegedly misappropriated or
misused a trade secret.

Basically, the defendant can argue that:

there is no (sufficient) proof of the alleged misappropriation.
- it has developed/invented the « trade secret » himself.

- he has received the trade secret in good faith from a third party, outside of the
conditions of any third party’s liability (see above Q2).

- the « trade secret » was trivial and/or well known within the trade. It does not match
with the definition of a trade secret.

Which different types of trade secrets are recognised in your jurisdiction? How, if
at all, are they treated differently by the law?

There is no (uniform) definition of trade secrets under Belgian law. One can distinguish
three types of « trade secrets » :

1) The « manufacturing secret » in the meaning of Art. 309 of the Belgian Criminal Code.

« Manufacturing secrets » are defined by the Cour de Cassation’ as « technical data
which, in contributing to the realisation of operations put in place in a factory to obtain a
certain product, are liable to provide to the manufacturer technical advantages and which
ensure a competitive superiority over his competitors so that the manufacturer obtains an
economical benefit by not disclosing the information to his competitors ». In its decision of
26 June 1975, the Cour de cassation also ruled that, absent a legal definition of «
manufacturing secret » in Belgian law, it is up to the court ruling on the merits to decide

whether, in a given case, a manufacturing process qualifies as « manufacturing secret »
10

Article 309 of the Belgian Criminal Code provides that it is prohibited for individuals
working or having worked in a factory to disclose « manufacturing secrets » to third
parties in a deceitful or malicious way.

2) The « trade secrets » in the meaning of article 17, 3°, of the law of July 3 1978 on
employment contracts (loi du 3 juillet 1978 sur le contrat de travail).

An employee may not disclose, during or after his employment contract, trade secrets
belonging to the employer.

The concept of « secret » in the meaning of this provision is very broad : it encompasses
the manufacturing and trade secrets, but more generally any secret in respect to personal

10

Cass., 24 November 1932, Pas. 1933, |, 19 and Cass., 21 April 1978, RW 1978-79, p.1961.
Cour de cassation, 27 September 1943, Pas.l, 358.
Cass., 26 June 1975, Pas. 1975, |, 1043
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or confidential matter which the employee may obtain in the framework of its professional
activity (like, e.g., restructuring plans, accidents within the company...). **.

The employee disclosing trade secrets during the term of his employment contract can be
dismissed. After he has left the company, he can be held liable on the basis of article
1382 of the Belgian Civil Code.

3) «trade secrets » in the context of other civil proceedings

There is no legal definition of trade secrets applicable to the other circumstances (civil
liabilities in general). Belgian legal doctrine refers to the definition included in art.39 (2)
TRIPs, the definition contained in the Regulation CE/772/2004 of the European
Commission of 27 April 2004 (art.1) or the decision of the Tribunal of First Instance of the
UE.U. of 12 October 2007 (T-474/04). Without entering into the details, the trade secret
will have to (a) be secret (not readily accessible), (b) be substantial (have a
commercial/leconomic value) and (c) the rightful owner of the secret has taken reasonable
measures to protect its confidentiality.

In case of misuse/misappropriation : see question 5 of the Study, Part I.

5. In taking action for misuse of secret information does the court or legislation
consider the importance of the information in determining whether or how it may
be protected?

The application of the legal provisions pointed out in part | and Il of this study does not
depend on the (economic) importance of the plaintiff's trade secret. However, the court
will, in certain cases (see above question 3, a) balance the plaintiffs and defendant’'s
interests and, in this context, consider the importance of the trade secret at stake.

6. To what extent can an employer prevent an employee misusing or disclosing its
trade secrets:

(@) While the employee is still employed?

In accordance with article 17, 3°, of the law of July 3 1978 on employment
contracts, an employee may not disclose, during or after his employment contract,
trade secrets belonging to the employer.

Besides, art.309 of the Belgian Criminal Code (BCC) remains available to the
employer (« The individual who in a deceitful or malicious way communicates
manufacturing secrets of the manufacture where he is working or has worked, will
be punished with an imprisonment from three months to three years and a penalty
fine from €50 to €2000 » - see Part | of the Study, question 3).

(b) Once the employee has left his employment?

Article 17, 3°, of the law of July 3 1978 on employment contracts also applies to
former employees. This is also the case of art. 309 BCC.

() Provide examples of contractual clauses which can be included in a
contract of employment to address the scenarios in (a) and (b) above.

«2.1. L'Employé reconnait que toutes données, savoir-faire, formules,
compositions, procédés, documents, études, schémas, photographies, plans,

P. De Wulf et K. Cherrette, « De actiemogelijkheden van de (ex-)werkgever in geval van concurrentie door zijn (ex-)
werknemer : een beknopte leidraad », Oriéntatie 10/Dec. 2005, p.233;
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graphiques, dessins, spécifications, équipements, échantillons, rapports, listes de
clients, informations relatives aux clients, prix, découvertes, résultats de
recherche ou de tests, inventions, et toute autre information quelconque qui lui
sera divulguée dans le cadre de ce contrat de travail ou a l'occasion de celui-Ci
par 'Employeur ou par toute société du groupe auquel I'Employeur appartient, ont
un caractere confidentiel ("Informations Confidentielles"). L'Employé reconnait
gue les Informations Confidentielles ont une grande valeur pour I'Employeur et/ou
pour les sociétés du groupe auquel il appartient.

Ne sera pas considérée comme une Information Confidentielle, toute information
dont I'Employé peut prouver:

e Qu’elle était dans le domaine public avant que I'Employeur la lui ait
dévoilée;

e Qu’elle est entrée dans le domaine public, sans action ou omission de
I'Employé, aprés que I'Employeur la lui ait divulguée;

e Quelle était en possession de I'Employé au moment ou elle a été
divulguée a I'Employé par I'Employeur;

2.2 L’Employé s’engage a considérer et conserver toute Information
Confidentielle comme strictement confidentielle et a ne pas la divulguer ni la
mettre a la disposition d’'un tiers sans l'accord écrit préalable de I'Employeur.
L’Employé n’utilisera les Informations Confidentielles que dans le cadre de
I'exécution de son contrat de travail pour 'Employeur et cessera de les utiliser dés
gue ce contrat prendra fin.

2.3 Toute violation du présent article par 'Employé sera considérée par
I'Employeur comme un motif grave justifiant la rupture immédiate du contrat, sans
préjudice du droit de 'Employeur de réclamer la réparation intégrale du préjudice
qu’il aura subi.

L'Employé reconnait également que les obligations visées aux articles 2.1 et 2.2
ci-dessus s'étendent également a tout type d'informations appartenant soit a des
clients, soit aux fournisseurs, soit a d'autres relations d'affaires de I'Employeur,
soit encore a des parties tierces qui les auraient remis, divulgués ou confiés a
I'Employeur ou a I'Employé. »

7. What are, in your opinion, the inadequacies of the law on trade secrets in your
Member State? What improvements would you suggest?

- Adopt an harmonized definition of « trade secret » in civil matters ;

- Address the problems resulting from the fact that trade secrets are not considered
as “intellectual property” and, therefore, not limited in time, which renders cease
and desist order very difficult (as one cannot issue a cease and desist order that
would last for ever, whilst IP owners only get a protection that is limited in time).

- Rules/guidelines concerning the balance to be made between the rights of the
trade secret holder and the rights of the defendant (right of defence).
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8. For your Member State please provide a list of leading case-law, together with an
indication of the relevant issues dealt with in each case. The aim of this list is to
give an overview of the general principles applicable to the protection of trade
secrets in your Member State.

(a) Supreme Court (Cassation), January 22nd, 2008, Ann. Prat. Comm. 2009.

In this decision, the Supreme Court rules that, when there is an antitrust
proceeding before the Competition Authority, the documents containing trade
secrets of the companies at stake cannot be disclosed to third parties, even if
these third parties intervene in the proceeding.

(b) Court of Appeal Liége, June 12th, 2008, IRDI 2008, p.339.

The plaintiff holds trade secrets on how to make paintings. It claims that the
defendant has taken over (through a former employee) its trade secrets (paintings
formulas). The court appoints an expert for checking whether defendant could
develop the trade secrets on its own. The expert concludes that this was not the
case. The court then rules that the defendant has committed an act of unfair
competition. The court, however, refuses to grant a cease-and-desist order on the
basis that this would grant the holder of the trade secret broader protection than a
traditional IP right as the prohibition could last forever. In any case, even the
granting of a protection that would be equal to the protection of a patent holder
would be unacceptable, as the trade secret holder did not fulfil the same
conditions and formal requirements.

The court does not award damages as the action filed by the plaintiff was a cease-
and-desist action. The plaintiff can file another action to claim damages (and did
s0, but the proceeding is still pending).

(c) Court of Appeal Brussels, January 10th, 2008, Ann. Prat. Comm. 2009.

The plaintiff participates in a contest for getting a public procurement from the
Belgian police. It files a confidential list of employees and specialists for the
performance of the public procurement. The Belgian police discloses this
confidential list to another company also participating in the contest. The trade
secret holder files a cease-and-desist action against the Belgian police and the
other company. The court of appeal rules that the list constitutes plaintiff's trade
secret and that its disclosure constitutes an act of unfair competition. It orders the
Belgian police to refrain from contacting the persons mentioned on the list during
a two years period.

(d) Antwerp, September 27th, 2007, Ann. Prat. Comm. 2008, 527.

The plaintiff argues that the defendant has taken over and misused its confidential
information (clients’ lists and commercial/pricing information). The plaintiff argues
that this information was disclosed by a former plaintiff's employee who has been
hired by defendant. The court appoints an expert, who states that the former
employee indeed disclosed confidential information to the defendant. As the court
of first instance, the court of appeal rules that this constitutes an act of unfair
competition. However, the court of appeal refuses to grant a cease-and-desist
order, and thus refuses to order the defendant to stop using the clients’ list and
other data, even for a limited period of time. The court rules that the plaintiff has to
file separate proceedings to get damages for the prejudice suffered.
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(e) Brussels, May 31st, 2010, IRDI 2010, afl. 4, 406.
()] Brussels, March 24th, 2010, IRDI 2010, afl. 2, 157.
(9) Ghent, February 19th, 2007, Ann. Prat. Comm. 2008, 425.

(h) Antwerp, June 7th, 2007, Ann. Prat. Comm. 2008, 520.
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BULGARIA

As a preliminary introduction, please note that trade secrets may be protected and respectively
violated on different statutory grounds. Obligations on state authorities, banks, other entities or
managers, and employees, to keep trade secrets confidential arise out of various provisions of

law.

Therefore, multiple courses of action (civil or administrative proceedings) may be

undertaken by a plaintiff to enforce statutory provisions on trade secrets protection and seek
compensation for violations thereof.?

1.

Proceedings for Liability for Wrongful Acts of the State

Violations of trade secrets by state and municipal authorities, and state officials, may be
remedified through court proceedings for seeking compensation for wrongful acts of the
state. Compensation claims are heard by administrative courts in accordance with the
Code on Administrative Procedure. The decisions of the administrative courts are subject
to appeal before the Supreme Administrative Court. The code however does not regulate
all aspects of the judicial proceedings as it explicitly relegates to the Code on Civil
Procedure for matters not governed therein. In this regard, interim relief protection -
question (a) below, issues of expert knowledge during court proceedings - question (d)
below and measures on secrecy during proceedings - question (e) below, fall outside the
scope of application of the Code on Administrative Procedure, but are nevertheless
regulated by the Code on Civil Procedure applicable as a subsidiary source.

Proceedings before the Commission on Protection of Competition

Proceedings related to violation of the prohibition on disclosing trade secrets (article 37)
under the Law on Protection of Competition may be initiated before the Commission on
Protection of Competition (the “Commission”) by any person affected. To this effect, a
complaint shall be filed against wrongdoers. These are administrative proceedings before
the Commission and compensation cannot be claimed in the context of these
proceedings. Decisions of the Commission may be appealed before a panel of three
judges of the Supreme Administrative Court. The decisions of the Supreme Administrative
Court (panel of three judges) are in turn subject to appeal before a panel of five judges of
the Supreme Administrative Court (cassation). The applicable procedure for judicial
review is the one of the Code on Administrative Procedure, which as mentioned above is
supplemented by the Code on Civil Procedure.

In addition, upon proof of breach of the Law on Protection of Competition - violations of
trade secrets - claims for compensation for damages may be lodged before the civil
courts of law in accordance with the Code on Civil Procedure. Theoretically, this is a
three-instance court procedure. In this respect, the preceding decision of the Commission
or the Supreme Administrative Court as to the fact of the breach is binding on the civil
courts hearing such compensation claims.

This is a two-step approach, whereby a concerned party may seek recourse to the
regulatory authority charged with the powers to protect competition and then claim
compensation, provided that the authority has established a breach of the Law on
Protection of Competition.

Please refer to the answer to Section 1 of Trade Secrets (Questionnaire Part 1) - “Does the legislation of your
Member State provide specific provisions on the protection of trade secrets?”

Please refer to the answer to Section 5 of Trade Secrets (Questionnaire Part 1) - “What elements must be established
in order to commence legal proceedings for unauthorised use, unauthorised disclosure, misappropriation, or any form
of trade secret infringement?”

LWDLIB02/CM3SET/2739785.2 Hogan Lovells



-11 -
3. Proceedings for Compensation in Tort and in Contract

Claims for compensation in tort (i.e. against non-state entities - managers of companies
or brokers - who have breached their statutory duty to protect trade secrets) or contract
(i.e. a breach of non-disclosure provision) may be lodged before Bulgarian civil courts of
law. Similarly, this is a three-instance court procedure. Any such claims shall be heard by
civil courts in accordance with the Code on Civil Procedure.

1. In civil proceedings, what difficulties have plaintiffs encountered in enforcing trade
secret legal protection in your Member State? In this regard you should consider
the following:

€) What forms of interim relief, if any, are or are not available (e.g. preliminary
or interim injunctions)?

0] Proceedings for Liability for Wrongful Acts of the State

Due to explicit prohibition provided for in the Code on Civil Procedure,
interim relief against the state and its authorities, and municipalities, is
inadmissible.

(i) Proceedings before the Commission on Protection of Competition

The Law on Protection of Competition allows for interim measures to be
imposed by the Commission acting on its own motion or on request from a
party concerned. Interim measures may be enacted in the event of a risk
of serious and irreparable damage to competition. Interim measures may
take the form of cessation of commercial malpractice or other form as the
Commission finds appropriate. The validity of interim measures extends up
to three months, which may be further prolonged, but not beyond the final
decision of the Commission.

In addition, in the proceedings before civil courts of law initiated by a claim
for compensation for violations of trade secrets already established by the
Commission, the plaintiff may seek interim relief under the rules of the
Code on Civil Procedure, as specified in Section 1 (a) (iii) below.

(iii) Proceedings for Compensation in Tort and in Contract

By virtue of the Code on Civil Procedure, interim relief may be sought by
an applicant either prior to or simultaneously with court proceedings
initiated upon a claim for compensation in tort or in contract. In case a
relief is granted prior to initiating court proceedings (i.e. preliminary
injunction), the court determines a deadline for lodging the protected
claim, which in any event may not be longer than one month, unless
extended. Alternatively, interim relief may be applied for during court
proceedings, at the latest, until the closing of the evidentiary phase before
the court of second instance (appeal proceedings).

There are three statutory types of interim measures:

1) A restraint over a real estate - a restraining relief, whereby
immovable property may not be transferred, encumbered,
modified, damaged or destroyed;
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(2) A provisional seizure over chattels (including a going concern) or
account receivables - a restraining relief similar to an injunction in
its purpose and function (i.e. freezing of bank accounts);® and

3) Other appropriate measures - an interim relief the court finds
appropriate at its convenience and discretion, including suspension
of execution proceedings and restraining motor vehicles from
operation. In practice, various relief measures have been imposed,
for example, the Sofia Appellate Court imposed a prohibitory relief
measure on a defendant to legal proceedings by disallowing the
manufacture, sale and advertisement of bathroom furniture as per
registered industrial design, which was the subject of the dispute.*

The court may also decide to impose a combination of the above relief
measures.’

In order to obtain an interim relief injunction an applicant shall demonstrate
to the court that unless the requested interim measure is imposed
enforcement of court decision upholding the claim would be impossible or
significantly more difficult. It is crucial to convince the court that there is a
good arguable case on the merits. The court may grant the requested
interim measure if the applicant presents sufficient written evidence in
support of his claim. If such evidence has not been presented, the court
may still grant the request for the interim measure only against a deposit
by applicant. The court may order the applicant to make a deposit even
though he has presented sufficient written evidence. The deposit serves
as a security of the potential claim of the defendant for damages in case
the interim relief proves to be ill-grounded (i.e. in case the secured claim is
dismissed).

Experience shows that courts rarely grant interim relief without ordering
submission of a deposit by the applicant, regardless of presented
evidence. In the event the court rules that interim relief is conditional on
deposit by the applicant, the order by which the interim measure is
imposed is issued only after the deposit has been paid. The deposit would
usually take the form of crediting a designated bank account of the court
with an amount determined by the court (approximately 10% on the
amount of the claim).

Finally, imposing an interim relief to protect a monetary claim is
inadmissible with respect to certain entities: the state and its authorities;
municipalities and healthcare institutions. Likewise, a provisional seizure
over account receivables cannot be imposed on receivables not subject to
enforcement (i.e. certain proportions of employment remuneration,
personal allowance, etc).

(b) Are final injunctions time limited?

Final injunctions stricto sensu — issued on completion of trial, are not provided for
under Bulgarian law.

Rousse Regional Court Ruling of 3 May 2007 under civil case Ne 2645/ 2007, IV civil panel.

Interim relief order of the Sofia Appellate Court of 12 December 2005 under a civil case Ne 2432/ 2005, VI panel.
Please note that the court may also substitute one type of interim relief measure with another upon request by either
of the parties to a dispute.
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From a rather general perspective, except for the interim measures granted in the
administrative proceedings before the Commission, none of the interim relief
measures are subject to specific time limits. Injunctions furnish a claimant with a
preliminary relief to maintain the status quo and to protect its rights, and position.

This relief extends over the lifespan of court proceedings. Upon completion of
proceedings, i.e. when a final and binding court decision has been rendered on
the merits - depending on the outcome of the proceedings there are two
alternative courses for the interim relief:

0] Should a protected claim be defeated by the court, the interested party
(the party against whom the relief has been imposed) may apply for
revocation of the interim measure. The court rules on this matter in ex
parte (non-public) proceedings.

(i) Conversely, whenever a court upholds a claim, the effect of interim relief is
overwhelmed by the effect of the final court decision eligible to
enforcement. The interim relief imposed remains valid throughout the
enforcement proceedings.

(©) What is the average duration of proceedings from initiating the claim to final
judgment?

The timeframe of court proceedings can vary greatly depending on the overall
load factor of the judicial panel hearing the claim, the complexity of the dispute,
the procedural actions of parties, the number and complexity of the witness and
expert examinations, etc. The approximate timing of the proceedings is as follows:

0] The court proceedings for compensation in tort and in contract may vary
from one to three years;

(i) The administrative court proceedings for liability for wrongful acts of the
state may vary from eight months to two years;

(iii) The administrative proceedings before the Commission from initiating the
claim to final judgment may take from one to three years; and

(iv) The proceedings initiated upon a claim for compensation before civil
courts due to violation of trade secrets, ascertained by the Commission,
may also vary from one to three years.

(d) Are cases involving technical trade secrets heard by specialist judges?
0] Code on Civil Procedure

The figure of specialist judges does not exist in Bulgarian judiciary. Judges
are not required to possess special technical qualifications in order to hear
cases premising specialist knowledge or expertise. In any such cases,
experts are assigned by appointment of court to examine issues
necessitating special knowledge in the field of science, technology, art,
etc.® The role of experts is to advise the court panel, but, in effect, the

The scope and issues of the assignment are specified by the parties, the expert is determined by the court ruling for
appointment of the expertise. An appropriate term for completion of the expertise is also determined.

LWDLIB02/CM3SET/2739785.2 Hogan Lovells
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opinion of a judge is replaced by the expert report on the matters
examined.’

Law on Protection of Competition

Administrative proceedings before the Commission are subject to similar
rules and principles in terms of expert knowledge. Experts are assigned in
pending cases before the Commission when specialist knowledge is
required.

What measures are put in place to protect the secrecy of information during
the proceedings (e.g. can the public be excluded from the proceedings)?

(i)

Code on Civil Procedure

Court proceedings in Bulgaria as in other European jurisdictions are open
to the public. It is a fundamental principle that court hearings shall be
public, unless the law provides to the contrary. The Code on Civil
Procedure specifically provides for restriction of publicity in certain cases,
including inter alia cases relating to ‘the protection of trade, manufacturing,
invention or tax-related secrets, the public disclosure whereof may impair
party’s legitimate interests.”® Such preclusion of publicity may be effected
at the request of either of the parties to the dispute or at the court’s own
discretion. The court may rule that the entire proceedings or parts thereof
to take place at closed doors. When publicity is thereby precluded, it is
only the parties to the dispute, their attorneys/ other proxies, experts,
witnesses and other persons - specifically admitted by court, who are
allowed to enter into the court room.

There is furthermore a statutory obligation not to disclose the subject
matter and content of proceedings taking place at closed doors. In the
event of a breach of this statutory obligation, wrongdoers may be held
liable to compensation.

An issue that has been given rise to in the case law is the question of
whether trade secrets of one party to a dispute shall be kept confidential
from the other. The Supreme Administrative Court has consistently held
that trade secrets shall not be disclosed to other parties of a dispute even
when they represent evidence in court.® In this respect, there are two
competing rights: the right to examine court evidence; and the right to
protect trade secrets. A preference has been given to the latter as it is only
the court that has exclusive access to evidence containing trade secrets.°

With respect to proceedings related to commercial disputes,'* which are
predominantly based on exchange of written pleadings, publicity may also
be excluded. This effect is however achieved in a rather different way from
the above. Provided that all the evidence is collected alongside the
exchange of written pleadings and the courts decides that there is no
actual need to hear parties’ oral pleadings, the case may be adjudicated at

10
11

An expert may be dismissed and replaced by another expert, provided that it is not able to complete its assignment
due to lack of specialist knowledge, iliness or other objective impediment.

Article 136 (1) of the Code on Civil Procedure.

SAC Decision Ne 2449 of 23 February 2010 under administrative case Ne 11084/ 2009, VII division.

SAC Decision Ne 3243 of 3 April 2003 under administrative case Ne 1124/ 2003.
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closed session, which no one is admitted to. Parties to commercial
disputes may also request the court to do so.

Finally, a note of caution should also be inserted as the Code on Civil
Procedure mandates the public announcement of court decisions — the
operative part in particular. All decisions (operative parts thereof) are
entered into a register, which is open to the public. This is somewhat
contradictory as protection afforded to trade secrets during proceedings
does not extend to final acts of the courts, albeit the operative part does
not contain the rationale of decisions, but it may nevertheless allude to
secret information.

(i) Law on Protection of Competition

The Law on Protection of Competition is more explicit on this issue. It
expressly states that. Parties to proceedings before the Commission on
Protection of Competition have access to all case materials except for
those containing manufacturing, trade or other secrets. Each party
declares specifically which materials contain trade secrets at the time of
making submissions before the Commission. A reasoned explanation shall
also be attached as the Commission rules on the status of protection of
the information provided.

Irrespective of the above, the Commission may disclose trade secret
materials provided that they are of critical importance for the proceedings
or the right of defense of the other party.

()] Approximately how many trade secret actions are heard by the civil courts
in your jurisdiction each year?

Please note that the texts of decisions of lower courts (regional/ district/ appellate
courts) are generally not available through legal information providers in Bulgaria.
The following is however reflective of high court decisions published with
information providers. It may be considered representative of the approximate
number of cases heard each year.

For the year of 2011, approximately four cases have been heard by far. These
cases concern access to public information under the Law on Access to Public
Information, where state authorities denied access to information which they
considered a trade secret. Applicants requesting access to public information
appealed.

For the year of 2010, there were four cases on the grounds of acquisition, use or
disclosure of trade secrets in breach of good faith commercial practices under the
Law on Protection of Competition and six cases related to access to public
information as above.

For the year of 2009, three cases for access to public information and one case
for breach of trade secrets under the Law on Protection of Competition were
heard in total.
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(9) Are there any other issues of which you are aware which make enforcement
of trade secrets difficult?

0] Law on Protection of Competition

The most common difficulty observed is the enforcement of trade secrets
in commercial relations - trade secrets disclosed between counterparties in
the course of distribution agreements, agency, etc. As the definition of a
trade secret under the Law on Protection of Competition requires
protective measures to be undertaken to secure a trade secret,* lack or
insufficiency of such protection measures may preclude given information
to be seen as a trade secret.

Courts are particularly demanding in their examination whether protective
measures have been implemented. Staff regulations imposing an
obligation on employees not to disclose confidential information and to
protect the good standing of their employer were found to be too general
and blank to be deemed to protect trade secrets. Protective measures
shall specifically identify trade secrets as such.'® In this respect, lack of
adequate protection measures prevents information to be classified and
accordingly protected as a trade secret. In the court’s case law, examples
of protection measures include company’s staff regulations prohibiting
misuse and disclosure of trade secrets, internal orders classifying
information as a trade secret, confidentiality clauses in employment
agreements, technical protection devices, differentiated levels of access to
information database, etc.'

Another major hurdle before the effective protection of trade secrets is the
requirement that a trade secret shall not be acquired, misused or
disclosed in breach of good-faith commercial practices. This is a test that
is difficult to satisfy, as the very fact of bad-faith reliance, in terms of use
and disclosure, on another’s trade secrets is extremely difficult to prove in
practice. There may be numerous parallel circumstances ruling out misuse
of trade secrets - for example, switching of providers may be for reasons
of a clients’ dissatisfaction with the services rendered or price
considerations between competing undertakings.”®  The regulatory
authority and courts have demonstrated their reluctance to accept trade
secrets abuse unless there is very strong and unequivocal evidence
proving such abuses beyond any doubt.

(i) Other Statutes

The above problems are not pronounced within the framework of other
statutes protecting trade secrets. In most cases, it is the holder of
information that defines a trade secret as such, to which state authorities
owe a statutory duty of non-disclosure. State authorities are quite
restrictive in their interpretation of the prohibition on disclosure of trade
secrets as in most cases they withhold information which is not a trade
secret. Please refer to sections 7 and 8 below.

12

13
14
15

By virtue of § 9 of the Additional Provisions of the Law on Protection of Competition ‘a manufacturing or trade secret
is any circumstance, information, decision or data related to a business activity, protecting secrecy whereof serves the
interests of the parties concerned and necessary measures to this end have been undertaken.'

SAC Decision Ne 102 of 5 January 2010 under administrative case Ne 13705/ 2009, VII division.

SAC Decision Ne 11139 of 27 October 2008 under administrative case Ne 8377/ 2008, VII division.

SAC Decision Ne 11139 of 27 October 2008 under administrative case Ne 8377/ 2008, VII division.
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2. Can action be taken against innocent recipients of trade secrets and if so, in what
circumstances? What remedies are available?

(i)

(i

(iii)

Law on Protection of Competition

From a substantive point of view, trade secret violations premise fault on the part
of the wrongdoer. Innocent recipients, acting in good faith, cannot be held liable.

Liability in contract or tort law does require the existence of fault as one of the
essential elements, which shall be established in order to incur liability. In
Bulgarian law, the notion of fault (for negligence) is related to the notion of the
required duty of care (diligence) that an individual or an entity shall observe in its
dealings with others. The precise scope and content of the duty of care is
determined by the ordinary and reasonable course of action/ behaviour in similar
situations. If a party acts in good faith and therefore observes the standard of the
required duty of care, it may not be held liable to compensation for violation of
trade secrets. On the contrary, a recipient who falls short of meeting the standard
may be held liable where trade secrets are misused or disclosed, and damages
arise as a result thereof. The provisions of the Law on Protection of Competition
impose a duty of care on acquisition, use and disclosure of trade secrets. It
expressly mandates that this shall not be done in violation of good-faith
commercial practices. Thus, it is the good faith commercial practices that lay down
the standard of care.

Furthermore, the prohibition contained in the Law on Protection of Competition
also extends to information that has been disclosed on the condition that it shall
not be used. The Supreme Administrative Court found that an entity which treats
information as a trade secret shall expressly specify such information and the
measures implemented for its protection in the course of business with its
counterparties.'® Recipients of such information may not be held liable insofar as
they do respect such a restriction.

The Law on Commerce and the Law on Commodity Exchanges and Wholesale
Markets

Managers of companies, trade agents and/ or intermediaries/ brokers are
recipients of information which qualifies as a trade secret by virtue of their
position. Insofar as they do not breach their obligation not to disclose trade
secrets, they will not be held liable in their capacity of “innocent” recipients of such
information. Unauthorised disclosure will certainly entail liability on the basis of
fault.

Other Statutes

On the other hand, other statutes, affording protection to trade secrets, are
markedly concerned with (innocent) recipients of trade secrets. Their only
objective is to prohibit disclosure of trade secrets to third parties. For example, the
Law on Energy, the Law on Bulgarian National Bank and the Law on Electronic
Communications prohibit state authorities, officials and/ or employees to disclose
trade secrets obtained in the course of exercising their duties and powers/
employment. In this respect, recipients bear a special statutory obligation on non-
disclosure. Recipients are however not liable to compensation for as long as they

% SAC Decision Ne 6530 of 18 May 2010 under administrative case Ne 14392/ 2009, VII division.
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comply with this obligation. The mere act of receiving and processing information
does not entalil liability.

What defences are available to the defendant in a trade secrets action?
0] Law on Protection of Competition

First and foremost, a defendant may rely on an improper classification of
information as a trade secret. As shown above,’ courts are restrictive in their view
on qualifying given information as a trade secret. Should confidential information
not qualify as a trade secret, it may not be protected as such.

Secondly, the prohibition to disclose trade secrets requires disclosure to be
contrary to good faith commercial practices. Therefore, a defendant who acted in
good faith may not be held liable to compensation.*®

Another defence, a rather general one, both in tort and contract law is contributory
negligence. Where the claimant suffers damage as a result of its own fault, the
amount of damages recoverable may be reduced.

(i) Law on Access to Public Information

There are two defences that may be relied on for provision of access to public
information, which is a trade secret: the information disclosure does not cause
unfair competition between undertakings; and/ or there is an overriding public
interest to disclose this information.

However, court practice by far has been to the contrary application of this
provision. Actions are commonly brought against state/ municipal authorities for
denying access to public information on grounds of trade secrets. A frequently
used defence in these proceedings is alleged unfair competition between
undertakings and/ or lack of third party’s consent, when the information requested
concerns third parties.*®

(i) Other Statutes

Other statutes impose an obligation on state officials/ administration employees
not to disclose trade secrets. General grounds for defence may be sought in tort
law: lack of fault, contributory negligence or consent.

Which different types of trade secrets are recognised in your jurisdiction (e.g.
manufacturing technology, commercial know how such as price or customer lists)?
How, if at all, are they treated differently by the law?

The scope of the notion for trade secrets under Bulgarian law was discussed and
analysed in detail in Trade Secrets Questionnaire - Part 1. Please refer to Section 1 of
Trade Secrets (Questionnaire Part 1) - “Does the legislation of your Member State provide
specific provisions on the protection of trade secrets?”

17

18
19

Please refer to the last question in section 1 on page 5 - “Are there any other issues of which you are aware which
make enforcement of trade secrets difficult?”

Article 37 of the Law on Protection of Competition.

Article 37 of the Law on Access to Public Information; SAC Decision Ne 1753 of 4 February 2011 under administrative
case Ne 3440/ 2010, V division; SAC Decision Ne 2139 of 11 February 2011 under administrative case Ne 2342/ 2010,
V division.
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In taking action for misuse of secret information does the court or legislation
consider the importance of the information in determining whether or how it may
be protected?

The answer to this question should be to the affirmative despite the fact that the
importance of information is taken into consideration rather indirectly as indicated in the
context of the statutes below.

0] Law on Protection of Competition

The importance of information is attested, most of all, by the measures
undertaken to secure its confidentiality as these measures form part of the
definition for trade secrets. ?° In other words, should information not be protected
by security measures, it may not qualify as a trade secret. The implementation of
security measures is an indication of the importance of information. This
conclusion has been repeatedly confirmed in the case law where lack of such
measures disqualifies given information as a trade secret. For example, the
Supreme Administrative Court takes into consideration the measures
implemented to secure the secrecy of information. Where such measures have
been duly adopted, the information protected qualifies as a trade secret.®
Conversely, the Supreme Administrative Court arrived at the conclusion that an
appellant had not expressly and specifically designated information as a trade
secret although a prohibition had been imposed on its disclosure. Accordingly,
there was no infringement of trade secrets.??

(i) Law on Access to Public Information

The provisions of the Law on Access to Public Information clearly state that
disclosure of trade secrets that may lead to unfair competition between competing
entities shall be denied. The Supreme Administrative Court ruled that the effect of
unfair competition from disclosure is determinant in order to refuse access to
information.?® Accordingly, information shall be of such nature and quality that
may lead to unfair competition.

(i) Law on Energy

The Law on Energy requires officials and employees of the regulatory body in the
energy sector (SEWRC) not to disclose information obtained in the course of their
service/ employment, provided that the information has been filed into a special
register and that such disclosure may entail unfair competition or it may impair
third party’s interests. Information shall therefore be the type to cause unfair
competition.

(iv) Other Statutes

Other statutes are not concerned with the importance of information in
determining whether to afford protection or not. Some statutes grant discretion to
regulated entities to decide which information shall be labelled a trade secret -
Law on Electronic Communications and the Law on the Protection of the

20

21

22
23

Pursuant to § 9 of the Additional Provisions of the Law on Protection of Competition ‘a manufacturing or trade secret
is any circumstance, information, decision or data related to a business activity, protecting secrecy whereof serves the
interests of the parties concerned and necessary measures to this end have been undertaken.'

SAC Decision Ne 8730 of 15 July 2008 under administrative case Ne 5489/ 2009; see also: SAC Decision Ne 2806 of
12 March 2008 under administrative case Ne 12703/ 2007.

SAC Decision Ne 102 of 5 January 2010 under administrative case Ne 13705/ 2009, VII division.

SAC Decision Ne 2139 of 11 February 2011 under administrative case Ne 2342/ 2010, V division.
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Environment. Most statutes do not contain definitions or impose requirements on
other characteristics of trade secrets, and the importance of information is
therefore not appraised. It is sufficient for an individual/ entity to present
information as a trade secret in order to benefit from protection.

To what extent can an employer prevent an employee misusing or disclosing its
trade secrets:

@) while the employee is still employed; and

An employer may impose an absolute restriction on an employee misusing or
disclosing a trade secret during employment. Pursuant to the Labor Code,
employees shall perform their duties and obligations in good faith in accordance
with their individual employment agreements. Loyalty is a statutory obligation for
employees as well as the non-disclosure of confidential information and protection
of their employer’s good standing. Employees are further bound to conform to the
employer's internal orders and staff regulations imposing restrictions on
information use and disclosure.

(b) once the employee has left his employment?

The Labor Code remains silent on this issue. The case law is also unclear and
elusive to an extent. The Supreme Administrative Court is of the opinion that a
contractual clause restricting employment with other (competing) companies for
the purposes of preventing disclosure of trade secrets is contrary to the
constitutionally guaranteed right of labor insofar as their effect supersedes the
term of the current employment. Such clauses are declared invalid and
unenforceable. However, a mere confidentiality clause banning the use and
disclosure of trade secrets in breach of good faith commercial practices upon
termination of employment may, in all likelihood, be found enforceable, albeit this
cannot be yet confirmed with utmost certainty due to lack of case law on this
issue.

Please provide (in English and the language of your Member State) examples of
contractual clauses which can be included in a contract of employment to address
the scenarios in (a) and (b) above. Are such clauses generally enforceable? Does
the court distinguish between "real" trade secrets and general information that
happens to be confidential ?**

The following are two typical clauses that may be found in an employment agreement.
Please note the variation of the language and the express reference to trade secrets in
the second example. More frequently than not, trade secrets are not expressly listed
among the data subject to confidentiality despite the fact that the scope of confidentiality
may include information which would otherwise qualify as a trade secret. In light of the
difficulties incurred in trade secrets enforcement, Bulgarian courts distinguish between
"real" trade secrets and general information that happens to be confidential.?

Example 1:

(1) 3a wuenute Ha TO3M pgoroBop (1) For the purpose of this agreement

24

25

Note that in England, the court will only protect "real" trade secrets after termination of employment but not general
information that happens to be confidential (lower grade information). Both types of information may be protected
during employment. It may be possible to protect lower grade information after employment by imposing a suitable
post employment contractual restriction (otherwise known as a restrictive covenant).

Please refer to the last question in section 1 on page 5 - “- “Are there any other issues of which you are aware which
make enforcement of trade secrets difficult?”
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“MoBeputenHa wuHdopmauus” oO3Ha4vaBa
BCUYKM TEXHUYECKU WNW APYrM  OaHHW,

dopmynu, ckuun, ¢UHAHCOBKU YCNOBUS,
OuM3Hec nnaHoBe, WHdopmauus  3a
CbTPYyOHWUUN, TbProBCcka [OOKYMEHTauus,
CNUCbUM Ha MUHANUTE, HacTosWwM W
noTeHunanHu KNMEHTH n OEnoBu
NapTHbOPK, [OOKYMEHTaUuMsi Ha MNpPOEeKTH,
MapKeTUHrOBM  OOKMagu, CnucbuM Ha
CNYXUTENWTE W  OaHHUM OTHOCHO  TSX,
CKITHOYEHM O0roBopM, AOrOBOPHM
OTHOLLEHNs, TUMOBWU AOrOBOPM, NOMUTUKA U
npouenypwu, LeHoobpa3syBaHe,
MHdopMaUnus, KOSITO € CBbp3aHa C
npouecwu, TEeXHOINornmnm nnn TEOPUN,
PuHaHcoBa WHGOpPMaUns, Hoy-xay W

BCSIKakBa Apyra MHPOPMaLUs, KOATO MOXe
na 0Oboe paskputa oT Pabortopartens,
npeoBug — TOYHOTO  U3MbIHEHME  Ha
3adbIMKeHUATa OT cTpaHa Ha Cnyxutens
unn unHdpopmauusa o Kosato Cnyxutenar
nma AoCTb, npeanocTaBeH oT
PaboTogaTtens, unu TakaBa, KOSTO My €
CTaHana wu3BeCTHa Nno p[pyr Ha4vuH, BbBB
Bpb3ka C TO3W [OroBOpP, WU KOATO €
cb3gadeHa kaTo pesyntaT OT WU BbB
Bpb3Ka C U3NbJ/IHEHME Ha 3agbJDKeHUATa
Ha CnyxuTtens no To3u 4OroBop.

(2) Mo BpemMe Ha [EWCTBMETO Ha TO3U
OOroBOp, Kakto W crep npekpaTaBaHeTo
My, CNyXuTensaTt e ANbXeH a He paskpmsa
Ha TPeTU nuua Mo KakbBTO M [a € HauduH
MoBepuTenHa WHcopmauuns 6es
npegBapuTEnHOTO MUCMEHO Cbrflacue Ha
PaboTopaTtens 3a TakoBa paskpuBaHe.

(3) Mo Bpeme Ha pencTBMeTO Ha TO3U
OOroBOp, Kakto W crep npekpaTaBaHeTo
My, CryXuTenaT e ANbXeH CbLOo U Aa He
paskpyBa MO KakbBTO M Ja € HauuH
MoeseputenHa wHopmauna Ha TpeTu
niua, BKNIOYMTENHO Ha Nvua Hamupallum ce
B TPYAOBOMPaBHW UMW rpaKgaHCKO-NpaBHM
oTHoweHna c¢ PaboTtogaTtens, ocBeH c
npeaBapuUTENHOTO MUCMEHO paspeLleHne
Ha NocneaHWs Unu B criyyamte, Korato UM
Bb3nara npsko M3NbAHEHUETO Ha YacTu OT
Bb3noxeHarta Ha Cniyxutens pabora.

(4). Cnyxutenat ce cbrnacsiea u 4pes
NOAMMCBAHETO Ha HACTOALMSA OO0roBOp ce
cynTa 3a HaafleXxHO yBEeAOMEH, Ye HsaAMma
paspelweHne ot PaboTtogatens, 6wno
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“Confidential Information” shall mean any
and all types of technical or other data,
formulas, drawings, financial background,
business plans, allies information, business
documentation, lists of past, present and
potential clients and business partners,
project documentation, marketing reports,
list of employees and personal details of
such employees, executed agreements,
contractual  relations, standard form
agreements, policies and procedures, price
formation procedures, information related
with certain processes, technologies or
theories, financial data, know-how as well
as any other types of information which
may be disclosed by the Employer to the
Employee in view of the prompt fulfilment of
her obligations hereunder or information to
which the Employee has been given
access by the Employer or information that
has become known to the Employer in a
different manner in relation with this
agreement, or which has been created as a
result of, or in connection with, the
fulfilment of the obligations of the Employee
hereunder.

(2) During the term of effectiveness of this
agreement and after its termination the
Employee shall not disclose to third parties
in any manner Confidential Information
without the prior written consent of the
Employer to that effect.

(3) During the term of effectiveness of this
agreement and after its termination the
Employee shall not disclose to third parties,
including  individuals,  employed or
otherwise contracted by the Employer, in
any comprehensive manner Confidential
Information except with the Employer's
prior written consent to that effect or in the
event that the Employee assigns to such
other individuals the performance of part of
the obligations entrusted to him.

(4) The Employee does hereby undertake
and on the grounds of this agreement
considers himself duly notified of the fact
that he has not obtained the Employer's
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N3PUYHO, nogpasbupaltLo ce nnm
npegnonarawo ce, Aa WU3non3Ba KakeaTo U
Aa e yact ot NoeepuTtenHata nHdopmaums
3a KakBUTO M Ja € Uenu, pasnuMyHu oT
M3NblHEHWe Ha 3agbiDKeHusTa cu  no
HacToSALNUS OOroBop.

(5) Cnyxutenar ce 3agbmkasa, npu
npekpatsaBaHe Ha HacTosWwMsa [OOroeop,
He3aBMCMMO OT OCHOBaHMETO 3a TOBa,
KakTo M npu Mnofy4yaBaHETO Ha MUCMEHO
nckaHe ot Pabortogatens B TO3M CMUCHI,
Aa npegoctaBu Ha MOCNEeAHUS BCUYKM
OpPUrMHaNHWU JOKYMEHTM U KOMWUSI OT TakuBa
(kaTo Ha BpblWaHe noanexaTr BCUYKU
HanMyHW Konusa), OGenexkn wunu apyru
MACMEHN, NeYyaTHW WM BELLECTBEHMU
mMaTepuanu (BKNIOYMTENHO, HO He caMo
ONCKeTU, ayaMo M BMAEO Kacetu v ap.),
OaHHKW, 3anuMcaHn B LMAPOB BUA M OPYrK,
KOUTO KbM MOMEHTa Ca B HENHO BriageHune
N KOUTO CbabpxaT unm Buxa mornn aa
cbabpxat NoBeputenHa nHgopmMaums.

Example 2:

(1) Cnyxutenar ce 3agb/pkaBa ga He
n3nonaea unu paskpmea KoHdumaeHunanHa
WMHopMaLusa BbB Bpb3ka C AeNHOCTTa nnm
ApYyrn BLNPOCKU OTHOCHO [pyXecTBOTO MUMn
Apyrv gena, ctaHanu My U3BeCTHM B xoda
Ha paboTtaTa, Ha ApYro nuue unmu no Bpeme
Ha, Unu cnepd npekpaTsaBaHe Ha paboTHOTO
NpaBOOTHOLLEHHE.

(2) MpepxogHaTa knay3a He ce npwunara
CMpsIMO  U3MON3BaHETO WM paskpuBaHETO
Ha WHdopmaums, 3a kKoATo [pyKecTBOTO €
[arno U3pMYHOTO CU Cbrnacue Unn cnpsMmo
KOATO CbLLECTBYBaA 3a4b/DKEHME MO 3aKOH,
KakTo M  uHdopMaumsi, [OCTbMHA B
nyGrnnyHoOTO NPOCTPaHCTRBO,
pa3npocTpaHeHa MO HauuH, W3KNo4YBaLl
HEMo3BONEHO pasKpMBaHe OT CTpaHa Ha
Cnyxurtens.

(3) 3a Tesu
NMHopmauuns”

uenn  “loBeputenHa
BKMOYBa (HO He camo)
DEenHoCTTa, npovBeAEHNATA, penara,
dMHaHCUTEe, nNNaHoBeTe 3a pa3BUTME,
OuM3Hec cTpatermm, MapkeTUHr U NPOrHO3HU
npogaxobu Ha [pyXKecTBOTO; KOnNus OT W”
WHGOpMaLUs, CBbp3aHa C HOy Xxay,
pas3BonHM JEenHoCTN, n3obpeTteHus,
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explicit, implied or presumed permission to
use whichever part of the Confidential
Information for purposes other than those
associated with the performance of his
obligations under this agreement.

(5) Upon termination of this agreement and
regardless of the termination ground, or
upon written request of the Employer, the
Employee shall promptly deliver to the
Employee any and all original documents
or copies thereof (where all existing copies
are to be returned), notes, and other
written, printed, or tangible materials
(including without limitation floppy disks,
audio and video tapes, etc.), digitally
recorded data, etc.,, which as of the
respective moment, are in her possession
and which contain or might contain
Confidential Information.

(1) The Employee shall not use or disclose
to any person either during or at any time
after the termination of his/her employment
any Confidential Information about the
business or affairs of the Company or
about any other matters which may come
to his/her knowledge in the course of
employment.

(2) The provisions of the paragraph above
do not apply to any use or disclosure
authorised by the Company or as required
by law or any information which is already
in, or comes into, the pubic domain
otherwise then through the Employee’s
unauthorised disclosure.

(3) For these purposes Confidential
Information includes (but is not limited to)
the business, products, affairs, finances,
expansion plans, business strategy,
marketing plans and sale forecasts of the
Company; copies of and information
relating to know-how, research activities
inventions, creative briefs, ideas,
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TBOPYECKM MMaHOBE, MAEW, UHTENEKTyanHa
CODCTBEHOCT, KOMMIOTbPHU  Nporpamm
(He3aBMCMMO Janu ca B pecypceH Koa unm
OPYr Kofd), CEeKpeTHW npouecu, Au3amH u
dopmMynu, BKIHOYUTENTHO U TbProBCKU
TahHM Ha [pyxecTBoTO, [aHHU 33
paboTHUUM 1 cnyxutenu Ha [pyXecTBoTo,
KoHdMaeHUManHu Joknaau unm
Npoy4BaHus, NopbYaHn UNU NPegocTaBeHn
Ha [pyXecTBOTO; M BCsKa WHpopmauns,
KOSTO e npeactaBeHa Ha Cnyxutens kaTo

intellectual property, computer programme
(whether in source code or object code),
secret processes, designs and formulae
undertaken including trade secrets of the
Company; details of the employees and
officers of the Company; confidential
reports or research commissioned by or
provided to the Company; and any
information which the Employee is told is
confidential or is given in confidence to the
Company.

KoHdMaeHUManHa vMnM  npegoctaBeHa
KOHbmaeHumnanHo Ha [pyxecTBoTo.

7. What are, in your opinion, the inadequacies of the law on trade secrets in your
Member State? What improvements would you suggest?

In the context of the Law on Access to Public Information, a uniform approach shall be
adopted in terms of consistent application of the law. The provision of article 17 of the
Law on Access to Public Information is too vague and uncertain. It reads that “any
information referred to in paragraph 1 (public information created, received or stored by
public authorities), which constitutes a trade secret and the disclosure or dissemination
whereof would lead to unfair competition among merchants, shall not be subject to
disclosure except in the cases of an overriding public interest.” Evidently, the requirement
to “lead to unfair competition” has been misinterpreted or widely expanded by public
authorities, which refused access when there was no ground for any such refusal.

This criterion should be further specified to avoid misapplication of the law. State
authorities seem to put much reliance on this general and vague provision in order to
preclude transparency in their work.

8. For your Member State please provide a list of leading case-law, together with an
indication of the relevant issues dealt with in each case. The aim of this list is to
give an overview of the general principles applicable to the protection of trade
secrets in your Member State.

Please note that the texts of decisions of lower courts (regional/ district/ appellate courts)
are generally not available through legal information providers in Bulgaria. The following is
an overview of high court decisions representing leading case law relevant to trade
secrets.

0] Law on Protection of Competition

1. Supreme Administrative Court Decision Ne 8730 of 15 July 2008
under administrative case Ne 5489/ 2008 (Grand Panel — 5 judges)

Facts

Forton International AD (real estate agent) petitioned the Commission on
Protection of Competition for breaches of the Law on Protection of
Competition - harming a competitor’'s reputation; misleading advertising;
and disclosure of trade secrets. The petition was filed against Source
OOD (also a real estate agent) and some of its employees, who were
former employees of Forton International AD.
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Later, the Supreme Administrative Court (panel of 3 judges, which acted
as a judicial review of first instance) quashed the appeal of Source OOD
and it employees against the decision of the Commission on Protection of
Competition, imposing pecuniary sanctions for the established violations.

Source OOD and its employees further appealed (cassation) against the
decision of the Supreme Administrative Court (panel of 3 judges).

Question

The question before the Supreme Administrative Court (Grand Panel of 5
judges - judicial review of second instance) was to established whether
Source OOD and its employees committed breaches of the Law on
Protection of Competition - in particular: harming a competitor’s reputation;
misleading advertising; and disclosure of trade secrets.

Holding

The Supreme Administrative Court (Grand Panel of 5 judges) upheld the
decision of the lower court and imposed the sanctions provided for by the
Law on Protection of Competition on the cassation appellants.

Reasonin

Based on the evidence, the court found that the advertisements contained
false statements. Furthermore, the employees of Source OOD were also
found to use information which was a trade secret of Forton International
AD as they had had access to such information during their employment
with Forton and evidently had taken advantage by acting in bad faith in
order to enhance the competitive position of their current employer -
Source OOD. Their actions were in breach of Article 37 of the Law on
Protection of Competition since they violated good faith commercial
practices.

2. Supreme Administrative Court Decision Ne 6530 of 18 May 2010
under administrative case Ne 14392/ 2009, VIl division

Facts

Profilink OOD (manufacturer of plastic materials) approached the
Commission on Protection of Competition with a complaint against Victoria
Plast EOOD (commercial agent of Profilink) and two former employees
Profilink for breaches of the Law on Protection of Competition - disclosure
of trade secrets of Profilink OOD. The Commission did not establish the
alleged breaches.

Profilink appealed the decision of the Commission on Protection of
Competition before the Supreme Administrative Court.

Question

The question before the court was whether there had been a breach of
trade secrets of Profilink to which all concerned parties to the dispute had
access and respectively whether the decision of the Commission was
therefore lawful.
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Holding

The Supreme Administrative Court upheld the decision of the Commission
on Protection of Competition and quashed the appeal.

Reasoning

In the opinion of the court, the appeal was not supported by sufficient
evidence that the respondents had acquired, used or disclosed trade
secrets in breach of good faith commercial practices. The information was
acquired in the course of business/ employment, but it was not
subsequently used in violation of good faith commercial practices.

3. Supreme Administrative Court Decision Ne 11139 of 27 October 2008
under administrative case Ne 8377/ 2008

Facts

Apis Bulgaria OOD (legal information provider) petitioned the Commission
on Protection of Competition concerning alleged breached of the Law on
Protection of Competition by Lakorda AD. In particular, it was claimed that
there had been a release of false or misleading information damaging the
good standing of Apis; misleading advertising; and acquisition and misuse
of trade secrets. It was underlined that Apis Bulgaria undertook series of
measures to protect its trade secrets. It implemented specific prohibitions
on trade secret’s disclosure in the internal staff regulations, issued special
orders to this effect, differentiated the levels of access to protected
information and it included non-compete and confidentiality clauses in the
employment agreements with its employees. The term of the non-compete
and confidentiality clauses was agreed to supersede the effect of
employment agreements with 3 years. Upon termination of their
employment, a number of employees of Apis Bulgaria joined the board of
directors of Lakorda AD. On this basis, Apis Bulgaria claimed that Lakorda
AD acquired information on its pricing policy and offered lower prices for
its products.

The Commission findings concluded that there had been no violations.
Apis Bulgaria appealed against the decision before the Supreme
Administrative Court.

Question

The court was seized with the question whether the decision of the
Commission on Protection of Competition was lawful and whether Lakorda
AD had committed the alleged breaches of the Law on Protection of
Competition.

Holding

The Supreme Administrative Court quashed the appeal.

Reasoning

The alleged breach was not supported by evidence. With respect to trade
secrets, there was also lack of evidence for violation of good faith
commercial practices. The outflow of clients from Apis Bulgaria was due to
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Lakorda’s better marketing strategy, whereas Apis Bulgaria experienced
technical problems. The court also declared the non-compete obligation
between Apis Bulgaria and its employees invalid and unenforceable upon
termination of employment.

4, Supreme Administrative Court Decision Ne 102 of 5 January 2010
under administrative case Ne 13705/ 2009

Facts

ET ASA 2 Darina Mihailova, ET ASA Atanas Stoyanov and ASA EOOD
(related providers of maintenance services for cash machines and fiscal
devices) petitioned the Commission on Protection of Competition with a
complaint about alleged breaches of the Law on Protection of Competition.
A former employee (Mr. Plamen Todorov) of the complainants started
work with Fintex EOOD (a competitor). As a result, the complainants
received numerous notices for termination of services agreements and
their clients switched to Fintex as a service provider. In accordance with
the internal staff regulations of ASA, employees were prohibited to
disclose trade secrets to unauthorized third parties. Fintex and Mr.
Todorov claimed that the client base was built on the basis of personal
contacts of Mr. Todorov.

The complainants brought an appeal before the Supreme Administrative
Court against the decision of the Commission on Protection of Competition
dismissing their complaint.

Question

The question before the Supreme Administrative Court was to establish
misuse, disclosure of trade secrets, unfair competition, harm to a
competitor’'s good standing and reputation, misleading advertisement.

Holding

The Supreme Administrative Court quashed the appeal.

Reasoning

There was no evidence to support any of the breaches of the Law on
Protection of Competition. The termination of service agreements with
clients was the result of their personal contacts with the employee and
better services offered by Fintex. The courts also found that the appellants
had not implemented adequate measures to protect trade secrets. Internal
staff regulations were thought insufficient to qualify as protection
measures for trade secrets, which are a prerequisite to classify information
as a trade secret.

(i) Law on Access to Public Information

1. Supreme Administrative Court Decision Ne 10497 of 25 August 2010
under administrative case Ne 13015/ 2009

Facts
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Bulgarian Foundation “Biodiversity” requested access to public information
on environmental impact assessment held by the director of the Regional
Inspectorate on the Environment and Waters (RIEW) - Varna. Access was
denied on the grounds of trade secrets and the information applicants
brought an appeal against the decision of the public authority. The
administrative court of first instance repealed the decision of the authority
as unlawful. It found that the information requested did not qualify as a
trade secret. The RIEW - Varna appealed before the Supreme
Administrative Court.

Question

The Supreme Administrative Court had to appraise whether the decision
of the lower court was correct, i.e. whether the information in question was
a trade secret or not.

Holding

The Supreme Administrative Court upheld the decision of the lower court.

Reasonin

Information concerning the environment shall be available to the public.
There is a statutory obligation to disclose information regarding the
procedure and decisions on environmental impact assessments. When
requested to provide access to public information, state authorities shall
explicitly indicate and justify circumstances qualifying as a trade secret,
which was something that RIEW - Varna had not done.

2. Supreme Administrative Court Decision Ne 5121 of 16 April 2009
under administrative case Ne 7588/ 2008, Ill division

Facts

Mr. Tsvetan Todorov (in personal capacity) requested access to
information on municipal budget disbursement from the Municipal Council
of Lovetch. The Council refused access. It stated that consent of third
party was necessary to provide the requested information because the
information concerned third party interests. Mr. Todorov appealed before
the administrative court in Lovetch, which defeated the appeal.

Question

The Supreme Administrative Court had to appraise whether the decision
of the lower court was correct, i.e. whether the information in question was
a trade secret or not.

Holding

The Supreme Administrative Court found the decision of the administrative
court to be incorrect and it was accordingly repealed.

Reasoning

There was no evidence that the information requested premised the
consent of any third party. The Municipal Council failed to state which
circumstances defined the information as a trade secret.
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Relevant provisions of legislation referred to in Trade Secrets Questionnaire - Part 2

(The statutory provisions below are in force and effect as of 20 June 2011)

3AKOH 3a oTtroBopHOCTTa Ha Abp)KaBaTa u
obLWurHUTe 3a Bpeau

Yn. 1. (Jon. - OB, 6p. 105 ot 2005 r., n3m., 6p.
30 ot 2006 r.) (1) Obpxkaeata N OOWMHUTE
OTroBapsAT 3a BpeauTe, MPUYMHEHM Ha
rpaxgaHMd U lopuauMdecku  nvua OT
He3akoHOCbObOpa3HM aKkToBe, AENCTBUS WIK
6e3nencTBMA Ha TEXHU OpraHn U OMbXHOCTHU
nMua npy WM NO MoBOA M3MbIIHEHUE Ha
agMUHMCTpaTMBHA OEWHOCT.

(2) NUckoBeTe no an. 1 ce pasrnexaar no peaa,
yCTaHOBEH B AOMUHUCTpaATUBHOMpPOLIECYaIH1S
KoOekKc.

A,D,MVIHVICTpaTVIBHOﬂ pouecyaneH Koaekc

YUn. 144. 3a HeypeneHMTe B TO3M AN BBbNPOCK
ce npunara [paxgaHcKuaT —npouecyaneH
KOoEeKC.

3aKoH 3a 3aWuTa Ha KOHKYpeHuusATa

Yn. 37. (1) 3abpaHaBa ce y3HaBaHeTo,
M3NON3BaHETO WNW  pasrnacsBaHeTo  Ha
npon3BoaACTBEHA WIMM  TbProBCKa TarHa B
npoTnBopeYMe C A0OpoCbBECTHATa ThProBcka
npakTuka.

(2) 3abpaHsiBa Cce  M3NON3BaHETO UMK
pasrnacsBaHeTo Ha MNpPOM3BOACTBEHA WIM
TbproBcka TallHa W Korato TS € ysHata unu
cbobuweHa npu ycnoBue pga He 0Obaoe
n3ronssaHa unu pasrnacsisaHa.

Yn. 38. (1) NpoussoacTsoTo nNpen KomucusaTa
ce obpasysa no:

1. pelwieHne Ha KOMUcudaTa,

3. nCKaHe Ha nuuaTa, 4YuuTo MHTEepecn ca
3acerHatm unn 3acrtpawleHn oT HapylwieHue no
TO3UM 3aKOH;

Un. 53. (1) Korato 3a wusscHABaHe Ha
obcTosaTenctBa Mo  MPOW3BOACTBOTO  Ha
KoMucusaATa ca  Heobxogumu  crneuuanHu
3HaHWS, TA MOXEe MO UCKaHe Ha CTpaHuTe unu
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Law on the Liability of the State and
Municipalities for Damages

Article 1 (Supplemented, SG No. 105/2005,
amended, SG No. 30/2006) (1) The State and
municipalities shall be liable for any damage
caused to individuals and legal persons by
unlawful acts, actions or omissions of state
bodies and municipal authorities as well as
their officials upon or in connection with the
discharge of their administrative activity.

(2) Legal actions under Paragraph (1) shall be
examined in accordance with the procedure
established in the Code on Administrative
Procedure.

Code on Administrative Procedure

Article 144. The Code on Civil Procedure shall
apply to any matters not governed in this
Section.

Law on Protection of Competition

Article 37. (1) The acquisition, use, or
disclosure of industrial or trade secrets that
comes in conflict with good faith commercial
practices shall be forbidden.

(2) The use or disclosure of industrial or trade
secrets shall also be forbidden when such
secrets have become known or communicated
subject to the condition that they shall not be
used or disclosed further.

Article 38. (1) The Commission may institute
proceedings:

1. by its own resolution;

3. upon request by entities whose interests are
affected or threatened by a violation;

Article 53. (1) When the Commission has to
establish circumstances of interest to the
proceedings for which special expertise is
required, it may, upon request by the parties or
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no CBOA MWHMUMATMBA C onpedeneHve ga
Bb3MOXM M3BbLPLUBAHE Ha eKcnepTMsa oT
BbHLIEH ekcrnepT. B onpepenexHvetro ce
nocouysar eKcrnepTbT, 3agayarta Ha
ekcnepTuaara, KakTo U CPOKbT 3a npeacTaBsHe
Ha eKCcrnepTHOTO 3aKIioYeHe.

(2) ExcneptTsbT He MOXe Jda e nuue,
3aMHTEpPecoBaHO MpPSKO WMAM  KOCBEHO OT
n3xoga Ha Npon3BoACTBOTO.

(3) EkcnepTbT npeacTaBs CBOETO 3aKnioyeHune
npen KOMUCUATA, KOATO ro npunemMa C
onpegeneHue. Mpwn ocrnopsaHe Ha
3aKMYEHNETO KOMUCUATA MOXe Aa Bb3NOoXu
eKkcrnepTu3arta Ha ApYyro wunm Ha noBeye Belun
nvua

(4) HDonbnHutenHa ekcnepTusda ce Bb3nara,
KOraTo 3aKmntoYeHNeTo He e A0CTaTbYyHO NMbIHO
M SCHO, a MOBTOPHA eKcnepTusa - Korato He e
00OCHOBaHO U Bb3HMKBA CbMHEHME 3a
HeroBaTta NpaBMWITHOCT.

(5) Komucuata He e gnbxHa ga Bb3npueme
3aKo4YeHNeTo Ha BELLLOTO nnue, a ro obcwxaa
3aeHO C OpyruTe gokasaTtencrea, cbbpaHu B
X04a Ha Npon3BOACTBOTO.

Yn. 55. (1) CtpaHute n KOHCTUTyMpaHuTe
3auMHTepecoBaHW nuua B NPOU3BOACTBOTO
MMaT nNpaBo Ha JOCTbN A0 BCUYKM MaTepuanu,
cbbpaHn B xoga Ha npoyyBaHeTo, C
U3KNIOYeHe Ha MaTepuanuTe, CbAbpXaliu
NnpoOn3BOACTBEHA, TbproBcka wnu  gpyra
3allMTeHa OT 3aKoH TanHa. He ce npegoctaBs
JOCTbN OO  BbTPEWHUM  [OOKYMEHTW  Ha
KOMUCUKATA, BKMIOYUTENHO KOPEeCnOHAEHUMS C
EBponenckata KkoMucuss U gpyrn HaumoHasHu
OpraHn Mo KOHKypeHuusiTa Ha AbpxXasBuTte -
YneHkn Ha EBponenckus coios.

(2) Bcako  nuiue, KoeTo npegocTaes
WHopMauuss Ha KomucusiTa B Xoda Ha
NPoOu3BOACTBOTO, MOCOYBa MaTepuanuTe, 3a

KOUTO TBbPAM, Ye CbabpKaT NPOU3BOACTBEHA,
TbproBCcka WnM [Jpyra 3awmteHa OT 3aKoH
TalHa u TpAbBa aa ce cMaTaT OT KoMUcUsATa 3a
noseputenHn. B Tesum cnyyanm numueTo
MOTMBMpPA TBbpPAEHUSATA CU U NpeaocTass
CblLMTE MaTepuanu 1 BbB BapunaHT, B KOUTO ca
3anu4yeHn  JaHHUTEe, KOUTO cmATa  3a
nosepuTenHn. AKO KOMUCUATA CMeTHe, ue
AafieHa HdopmaLma He e noBepuTenHa, Ta ce
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on its own initiative, issue a ruling assigning the
execution of an expert examination to an
external expert. The ruling shall specify the
expert, the objective of the expert examination,
as well as the deadline by which the expert
findings shall be presented.

(2) No person directly or indirectly interested in
the outcome of the proceedings may be
appointed as an expert.

(3) The expert shall present his/her findings to
the Commission, and the latter shall accept
them by a ruling. If the findings are challenged,
the Commission may assign the expert
examination to one or more other experts.

(4) An additional expert examination shall be
assigned when the findings are not sufficiently
comprehensive or clear, and a second expert
examination shall be assigned when the
findings are not substantiated and their
regularity is in doubt.

(5) The Commission shall not be obliged to
accept the report of experts but shall consider
them together with the rest of the evidence
gathered in the course of the proceedings.

Article 55. (1) The parties and the constituted
interested parties in proceedings shall have
access to all materials collected in the course
of the inquiry, except for materials containing
industrial, trade or other secrets protected by
law. No access shall be given to internal

documents of the Commission, including
correspondence with the European
Commission and other national antitrust

authorities of the European Union Member
States.

(2) Each entity providing information to the
Commission in the course of the proceedings
shall identify the materials which, according to
such entity, contain industrial, trade or other
secrets protected by law and should be
regarded by the Commission as confidential. In
such cases the entity shall support such claims
with evidence and shall present such materials
in a version wherein the data which such entity
regards as confidential has been deleted. If the
Commission considers certain information not
to be confidential, it shall pass a ruling to that
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npousHacss C onpegenieHMe W yBedoMsiBa
nuueTo 3a ToBa. OnpeneneHNeTo noanexu Ha
obxansaHe no pena Ha un. 64, an. 2.

(3) Matepmann, NOCOYEHU KaTO CbAbpKaLln
Nnpoun3BOACTBEHa, TbproBcka wnu  gpyra
3aluTeHa OT 3aKkoHa TavHa, morat ga 6baar
pPaskpuTM W WM3MNON3BaHM OT KOMUCUSATA, B
Ccnyyam 4e ca OT CblLUECTBEHO 3HadeHue 3a
JoKasBaHe Ha  HapyleHuMeTo wunu  3a
yrnpaxHsBaHe Ha npaBOTO Ha 3awuTta Ha
oTBeTHaTa cTpaHa

(4) Tlpouenypata, ypexgawa [ocTbna,
M3Mnosi3BaHeTo " CbXpaHsiBAaHETO Ha
,D,OKyMeHTVITe, npencrasndasalin

npon3BoACTBEHA, TbProBCKa Unn apyra TanHa,
3alnTeHa OT 3aKOH, Ce ypexaa C npaBuna,
npueTmn ot KOMUCUATAa.

Yn. 56. (1) B cnyyan 4e npu npoyyBaHe Mo
rmaBa fJeBeTa MMa [OCTaTb4yHO [aHHM 3a
Hanuune Ha HapyLleHue, B HEOTMNOXHMW Cny4vau,
nopagm puCK OT CEPUO3HW U HeMonpaBuMU
BpeaM 3a KOHKYPeHUUsITa, KOMUCUATa MOXE Mo
CBOS MHMLUMATMBa UNW NO UCKaHe Ha nuuaTa,
YAMTO  WHTEepecM ca  3acerHatm  wunu
3acTpalleHn OT HapyLleHMeTo, Aa pasnopeau
He3abaBHO npekpaTsiBAaHE Ha npakTukata oT
npeaonpuaTMeTO  UNW  COPYXEHWeTo  Ha
npeanpuaTMS UNU Oa Hanoxu Apyru Mepku,
KOMTO ca Heobxoammu € orneq Lennte Ha To3u
3akoH. Komucudara He Moxe da Hanmara Mepku,
KOMTO Cca OT KOMMNETEHTHOCTTA Ha APYrY OpraHu
n ca npeasnaeHn B Apyrn 3akKOHNU.

(2) BpemeHHuTe mepku no an. 1 morat ga
OboaT pasnopedeHM BbB BCEKM MOMEHT OT
xoga Ha npousBoacTBoTo. Komucusita Hanara
BPEMEHHUTE MEepPKM c MOTUBMPAHO
onpeneneHve, B KOETO MOcCOYBa LeNTa Ha
Msipkata KU oOOcHoBaBa BMOa W W HenHaTa
HeoTnoxHocT. OnpeaeneHneTo NOANneXun Ha
obxanBaHe no pega Ha un. 64, an. 2.
OOGxanBaHeToO He cnMpa W3NbIMHEHNETO Ha
BPEMEHHaTa MsipKa.

(3) CpokbT Ha [QencTBMe Ha BpPEMEHHUTE
MEpKN € 0O TpW Meceua OT NOCTaHOBSIBAHETO
um. lMpn HeobxoOMMOCT TO3M CpPOK MOXe Aa
Obae yabImkeH no pena Ha an. 2. BpemeHHuTe
Mepku moraTt ga Obaart B cuna oo npuemaHe
Ha pelleHne OT KOMUCKSATA MO CbLLECTBO
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effect and notify the entity thereof. The ruling
may be appealed against as per the procedure
prescribed by Article 64 (2).

(3) Materials identified as containing industrial,
trade or other secrets protected by law may be
disclosed and used by the Commission in case
that they are essential for proving the violation
or for exercising the right of protection of the
respondent.

(4) The procedure regulating the access to, use
and storage of documents which constitute
industrial, trade or other secrets protected by
law shall be fixed in rules adopted by the
Commission.

Article 56. (1) If an inquiry under Chapter Ten
indicates sufficient evidence of a violation, in
urgent cases, when there is a risk of serious
and irreparable damage to competition, the
Commission may, upon its own initiative or
upon request by those whose interests are
affected or threatened by the violation, order
that the undertaking or association of
undertakings immediately discontinue the
practices, or impose other measures as
necessary in view of the purposes hereof. The
Commission shall have no right to impose
measures falling within the competence of
other bodies and provided for by other Acts.

(2) The temporary measures referred to in
paragraph (1) may be ordered at any time in
the course of the proceedings. The
Commission shall impose the temporary
measures by a justified ruling wherein it shall
state the purpose of the measure and support
with evidence its type and urgency. The ruling
may be appealed against as per the procedure
prescribed by Article 64 (2). The appeal shall
not suspend the enforcement of the temporary
measure.

(3) Temporary measures shall be effective for
up to three months after they are ordered.
When necessary, such period may be
extended as per the procedure prescribed by
paragraph (2). Temporary measures may be
effective until the Commission adopts a
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(4) KomncuaTta moxe ga OTMEHM BpeMeHHaTa
MsipKa 1 Npeaun u3TudaHe cpoka Ha AeNCTBUMETO

M, B Cny4yalm 4Ye He3akOHOCbOOpasHaTa
npaktMka Obaoe npekpateHa U 6bae
npenoTepaTeHo yBpPEXOaHEeTo Ha
KOHKypeHUHnATa.

Yn. 99. (1) 3a HapywaBaHe pa3nopenbuTe no
TO3M 3aKOH, aKo AESTHNETO He € NPecTbeHNe,
ce HoCK agMUHUCTPaTUBHOHaKasaTernHa
OTFrOBOPHOCT.

(2) WmywiectBeHnTe caHkuum n rnoburte no
3aKoHa ce HamaraTt C pelleHWe Ha KoMucusaTa,
KoeTo noanexu Ha obxansaHe OTHOCHO
Heroearta 3aKOHOCBHOBpa3HOCT npea
BbpxoBHUS agMUHUCTpaTMBEH CbA MO peja Ha
AOMUHUCTpaTMBHONPOLECYanHUs Kogekc.

8 1. Mo cMucbNa Ha TO3U 3aKOH:

T. 9. "[lpomM3BoacTBEHA UM TbProBcka TamHa"
ca aktu, nHdopMaumsi, pPeLeHna U OaHHM,

CBbp3aHM CbC CTOMaHCKa QAEWHOCT, YMETO
3anasBaHe B TavHa € B MHTEpec Ha
npasonmMalnTe, 3a KOeTo Te Ca B3eln

HeobXxoaAMMUTE MEpKN.
paxxgaHCcKM npouecyaneH Kogekc

Yn. 11. PasrmnexpaHeto Ha pAenarta cTtaBa
YCTHO B OTKPWUTO 3acedaHue, OCBEH aKko B
3aKOH € NpeaBunaeHo TOBa Aa CTaHe B 3aKpUTO
3acegaHue.

UYn. 20. [TbpBOMHCTAHUMOHHUTE pJdena ce
pasrnexgatr B CbCTaB OT €AMH Cbaud, a
Bb33MBHUTE W KacauunoOHHUTE - B CbCTaB OT
TpmMa  CbAMWM, eOUHUAT OT  KOUTO €
npegcegarten Ha cbCTaBsa.

Yn. 103. Ha panoHHuMs cbh ca noAcbaHu
BCMYKM TpaXOaHCKM gena, C U3KMNYEeHue Ha
Te3n, KOMTO ca MNoACbOHM Ha OKPBbXHUS CbA
KaTo NbpBa UHCTAHLUS.

Un. 104. Ha oKkpbXHMA Cbg KaTo NbpBa
WHCTaHUMS ca NOACHAHM:

1. UCKoBeTe 3a yCcTaHOBSIBAaHE UMM OcriopBaHe
Ha  npousxod, 3a  npekpaTaABaHe  Ha
OCUHOBSIBaHe, 3a MoCcTaBsHe Mo, 3anpelleHue
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resolution on the merits.

(4) The Commission may cancel the temporary
measure even before its effective period
expires if the illegal practice has been
discontinued and damage to competition is
prevented.

Article 99. (1) Anyone violating the provisions
hereof, unless the such a violation constitutesa
criminal  offense, shall be liable to
administrative penal proceedings.

(2) The pecuniary penalties and fines under the
Act shall be imposed by a resolution of the
Commission, which may be appealed on
grounds of its lawfulness before the Supreme
Administrative Court as per the procedure
prescribed by the Administrative Procedure
Code.

§ 1. Within the meaning of this Act:

Item 9. "Industrial or trade secret" shall mean
any circumstance, information, decision and
data related to a business activity that shall be
kept confidential by the parties concerned is
not a ‘manufacturing or trade secret’ when
there an overriding public interest.

Code on Civil Procedure

Article 11. Cases shall be examined in oral
hearings in public session, save as where the
law provided that such examination take place
in closed session.

Article 20. First-instance cases shall be
examined by a one-judge panel, and
intermediate appellate review cases and
cassation cases shall be examined by a three-
judge panel, including a presiding judge.

Article 103. The regional court shall take
cognizance of all civil cases, with the exception
of such as are cognizable in the district court
acting as a court of first instance.

Article 104. The district court, acting as a court
of first instance, shall take cognizance of:

1. any actions to establish or contest
parentage, to terminate adoption, any actions
for interdiction or for vacation of interdiction;
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nnn 3a OTMEHAHETO MY,

2. (otm. - OB, 6p. 50 ot 2008 r., B cuna oT
1.03.2008 r.);

3. uckopeTe 3a COBGCTBEHOCT U OPYrn BELLHM
npasa BbpXy UMOT C LieHa Ha ucka Hag 50 000
ne.;

4. (gon. - OB, 6p. 50 ot 2008 r., B cuna ot
1.03.2008 r.) uckoBeTe MO TrpaXaaHCKM W
TbProBCKM fena ¢ ueHa Ha ucka Hag 25 000
NB., C U3KITIOYEHNE HA UCKOBETE 3a U3OPDbXKKA,
3a Tpy4oBW CNopoBe M 32 B3eMaHWA Mo akToBe
3a Haver;

5. nckoeeTe 3a yCTaHOBsiBaHe Ha
HeJoMyCTUMOCT UMM HULLIOXHOCT Ha BMUCBaHe,
KakKToO U 3a HecblleCTByBaHe Ha BMNMcCaHoO
obCcToATeNCcTBO, KOrato ToBa € npeaBugeHo B
3aKOH;

6. uckoBeTe, KOUTO MO Opyrn 3aKOHU nognexart
Ha pasrnexagaHe OT OKPBbXHUA CbA.

Un. 124. (1) Bcekn moxe ga npegssun UCK, 3a
Aa Bb3CTaHOBM MpaBOTO CWU, KOrato TO €
HapyLLeHo, nnu 3a aa yCTaHOBM
CbLLIECTBYBAHETO WMM HECHLUECTBYBaHETO Ha
€HO MPaBHO OTHOLLEHVE WM Ha efdHO Npaso,
KoraTto uma uHTepec oT ToBa.

(2) Moxe pa ce nNpeasiBn UCK 3a OCbXAaHe Ha

OTBETHMKA fOa M3MbMHWM MOBTapPAWM  ce
3aQbIKeHVsl, OOpy TaAXHaTa M3UCKYeMOCT [aa
HacTbnBa cnen nocTaHoBsBaHe Ha
peLleHneTo.

(3) Wck 3a nopaxpgaHe, W3MEHEHue wnu
npekpartsiBaHe Ha rpaxgaHcku
NPaBOOTHOLLUEHNS MOXeE Aa ce NpeasiBu camo B
npeaBUOEHNTE B 3aKOH CIy4dau.

(4) Moxe pa ce npeasiBu UCK 3a yCTaHOBSIBaHe
WUCTUHHOCTTA WM HEWCTUHHOCTTa Ha eauH
OOKYMEHT. Nck 3a yCTaHOBsIBaHe
CblLIEeCTBYBAHETO WM HECHLLLECTBYBaHETO Ha
Apyrv akTu C npaBHO 3Ha4YeHWe ce aonycka
caMo B criyqauTe, npeaBnaeHn B 3aKOH.

Un. 134. (1) CobaobT pasmexga genata B
OTKPUTW N B 3aKpPUTK 3acenaHus.

(2) 3akputu 3acemaHust ce nMpoBexaaT B
npenBuaeHNTe OT 3akoHa criyyam 6e3 yyactme
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2. (repealed, SG No. 50/2008);

3. any actions for ownership and other rights in
rem to an immovable with a cost of action
exceeding BGN 50,000;

4. (supplemented, SG No. 50/2008) any
actions on civil and commercial cases with a
cost of action exceeding BGN 25,000, with the
exception of any actions for maintenance
obligations, for labour disputes, and for
receivables under deficit deeds;

5. any actions to establish inadmissibility or
nullity of a recording, as well as for non-
existence of a recorded circumstance, where
so provided for in a law;

6. any actions which, under other laws, are
subject to examination by the district court.

Article 124. (1) Every person may bring an
action in order to restore a right where the said
right has been impaired, or to establish the
existence or non-existence of a legal relation or
of a right, where the said person has standing
to do so.

(2) An action may be brought for the
respondent to be ordered to comply with
recurrent obligations, even if the said
obligations become exigible upon adoption of
the court decision.

(3) An action for creating, modifying or
terminating civil rights and obligations may be
brought solely in the cases provided for in a
law.

(4) An action may be brought to establish the
truthfulness or falsity of a document. An action
to establish the existence or non-existence of
other facts of legal relevance shall be admitted
solely grounds provided for in a law.

Article 134. (1) The court shall examine the
cases sitting in public or closed sessions.

(2) Hearings shall be conducted in closed
session in the cases provided for by the law
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Ha cTpaHuTe.

Yn. 135. (1) 3acepaHuata no pgenata ce
npoeexaart B crpagaTta Ha cbaa.
MpoBexgaHeTo Ha  3acedaHnsTa  U3BbH

crpagaTa Ha cbaa e AoMyCTUMO, ako Mo TO3M
HauMH MoXe Aa 6baaT msberHatu no-ronemm
Pa3HOCKW.

(2) CbaobT onpeaens MACTOTO, AEHSA M Yaca Ha
OTKPUTUTE 3acedaHus.

(3) 3acepaHusaTa He MOXe ga ce NpoBexaar B
HENPUCHCTBEHN OHW.

Yn. 136. (1) CeaobT cnyxebHo nnu no monbda
Ha HAKOS OT CTpaHUTE MOXe Ada MNOCTaHOBM
pasrnexgaHeTo Ha OenoTo N N3BbPLUBAHETO
CaMO Ha HsAKOM [JEeWCcTBUS [a CTaHe npu
3aKpuTu BpaTa, KoraTto:

1. 06LLECTBEHUAT UHTEPEC Hanara ToBa;

2. 3awmTaTta Ha NUYHKUS XKMUBOT Ha CTpaHuTte,
Ha CeMeucTBOoTO WKW Ha nuuata noa
none4vynTencTBO Hanara ToBa;

3. [OenoTo € CBbp3aHO C TbProBCKa,
Npou3BOACTBEHA, nsobpetaTterncka unu
JaHbyHa TarHa, YneTo nybnuyHO ornacsisaHe
61 HaKbPHUMO 3aLLUTUMWN UHTEPECH;

4. ca Hanuue opyrvu ocHoBaTENHU NMPUYNHW.

(2) B cnyvaute no an. 1 B cbaebHaTa 3ana ce
JonyckaTt CTpaHuTe, TEXHUTE MbIIHOMOLLHMLMN,
BELLUTE N1ua 1 CBUOETENUTE, KaKTO M nuuaTa,
Ha KoWUTO NpeacedaTensiT pa3peLuy ToBa.

Yn. 137. Monbarta ce pasrnexga B OTKPUTO
3acegaHve npu 3aKpuTH Bpara.
OnpepeneHneTo, nocTaHoBeHO Mo MonbaTa,
ce 06saBaBa nyoGnmyHo.

Yn. 138. Korato e npoBeneHo 3acedaHue npu
3aKpuMTU Bparta, NyGrMYHOTO oOrnacsiBaHe Ha
HEroBoTO CbAbpXaHue ce 3abpaHsaBga.

Yn. 195. (1) Bewo nuue ce HasHavaBa no
WCKaHe Ha cTpaHaTta unm cnyebHo, koraTo 3a
N34CHABaHE Ha HAKOWM BBb3HUKHaANM No OernoTto
BbMpPOCKM ca Heobxoaumu creuuanHu 3HaHus
m3 obnactta Ha Haykata, W3KyCTBOTO,
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without the parties attending.

Article 135. (1) Hearings of the cases shall be
conducted in the building of the court. Conduct
of hearings outside the building of the court
shall be admissible if larger costs can be
avoided in this way.

(2) The court shall assign a place, day and
hour for the public sessions.

(3) Hearings may not be conducted on non-
working days.

Article 136. (1) The court, acting either ex
officio or on a motion by any of the parties, may
decree that the case be examined or only some
steps be performed behind closed doors
where:

1. the public interest so necessitates;

2. the protection of the privacy of the parties, of
the family, or of the persons under curatorship
SO necessitates;

3. the case involves a trade, industrial,
inventor's or tax secret whereof the public
disclosure would impair any defensible
interests;

4. other valid reasons apply.

(2) In the cases covered under Paragraph (1),
the parties, the attorneys-in-fact thereof, the
expert witnesses and the witnesses, as well as
the persons permitted by the presiding judge to
attend, shall be admitted to the courtroom.

Article 137. The motion shall be examined in
public session behind closed doors. The ruling
rendered on any such motion shall be
published.

Article 138. Where a hearing has been
conducted behind closed doors, the public
disclosure of the content of the said hearing
shall be prohibited.

Article 195. (1) An expert witness shall be
appointed either on a motion by a party or ex
officio where special knowledge in the field of
science, art, skilled crafts and other such is
necessary for clarification of certain questions
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3aHadTuTe N OpPyru.

(2) CbabT MOXe Aa HasHaun M nosede BeLn
nuua, KoraTo ToOBa Ce Hanara C orfneg Ha
obcTosiTencTeaTa no AenoTo.

YUn. 196. (1) Pasnopenbute Ha un. 22, an. 1 ce
npunarat CbOTBETHO U 3a BeLluTe nuua.

(2) Bcsika oT cTpaHMTe MOXe [Oa Wucka
OTCTpaHsiBaHe Ha BeLLOTO Nuue, ako e Hanuue
HSIKOEe OT OCHOBaHuATa no an. 1.

(3) Bewoto nuue e anbxHO HesabaBHO Aa
CboOLM Ha cbaa BCUYKM ODOCTOATENCTBA,
KouTo MoraT pfa ObgaT oOcCHOBaHMe 3a
oTCTpaHsiBaHe. TO e pAOnbXHO [da B3eMme
OTHOLIEHME MO TBbpAEHuATa B MonbaTta 3a
OTCTPaHABAHETO My.

(4) CbabT ce npousHaca € onpegeneHve no
NCKaHETO 3a OTCTPaHsiBaHE Ha BELLOTO nmue.

Un. 197. (1) B onpeneneHuneTo, ¢ KOETO CbAbT
HasHayaBa BELLOTO nuLe, Cce Moco4sar:
npegMeTbT W 3agadvaTa Ha ekcrnepTu3aTa;
Martepuanute, KOMTO Ce nNpefocTaBAT Ha
BEWOTO Iuue, uMeTo, obpa3oBaHMETO U
cneumanHocTTa Ha BELLOTO nule.

(2) CbaobT maBa Ha BeLLOTO NUUE NOAXoOsLL
CPOK 3a M3roTBsIHE Ha 3aKnodeHneTo. BewloTto
nuue yeBedomsiBa CbAa, Korato He MoOXe fa
M3roTBM 3aKOYEHNETO B ONpedernieHns CpoK, n
Nnoco4Ba KakbB CPOK My € HeoBXoauM.

Yn. 198. HasHayeHoTO Bewo nuue ce
ocBoboxgaBa OT Bb3nOXeHata My 3agaqa,
KoraTto He MOXe fa A M3MbIAHW nopagu nunca
Ha kBanudmkauus, 6Gonect wunu  apyra
obeKkTuBHa MpuunHa, Mpy YyCroBuATa Ha un.
166 1nn KoraTo HE € U3roTBUO CBOEBPEMEHHO
3aKIN4YEeHNETO.

Yn. 199. Bewoto nuue e AnbXHO Ja
npeacTaBn  3aKNOYEHUETO Han-manko egHa
cegmuua npeam cbaebHOTO 3acegaHue.

Yn. 200. (1) CbaobT HANOMHSA Ha BELOTO nuue
OTroBOPHOCTTA My 3a JdaBaHe Ha HEBSIPHO
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which have arisen in the case.

(2) The court may appoint multiple expert
witnesses as well, where this is necessitated
considering the circumstances of the case.

Article 196. (1) The provisions of Article 22 (1)
herein shall apply, mutatis mutandis, to expert
witnesses as well.

(2) Each of the parties may move for the
exclusion of an expert witness if any of the
grounds referred to in Paragraph (1) applies.

(3) The expert witness shall be obligated to
communicate to the court immediately all
circumstances which may be grounds for
exclusion. The expert witness shall be
obligated to express an opinion on the
allegations in the petition for the exclusion
thereof.

(4) The court shall render a ruling on the
motion for exclusion of an expert witness.

Article 197. (1) The ruling whereby the court
appoints an expert withess shall specify: the
subject and the task of the expert examination;
the materials which are provided to the expert
witness; the name, education and specialist
gualifications of the expert witness.

(2) The court shall allow the expert examination
a suitable time for preparation of the
conclusion. The expert witness shall notify the
court when the said expert witness is unable to
prepare the conclusion within the time limit set,
and shall state the time limit that the said
expert witness will need.

Article 198. An expert witness as appointed
shall be excused from the task assigned
thereto where the said expert witness is unable
to fulfil the said task for lack of qualifications,
an illness or another reason beyond the control
thereof, under the terms established by Article
166 herein, or where the conclusion has not
been prepared in due time.

Article 199. The expert witness shall be
obligated to present the conclusion thereof at
least one week before the court hearing.

Article 200. (1) The court shall remind the
expert witness of the liability incurrable thereby
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3akn4yeHune.

(2) BewoTo nuue nsnara yCTHO 3aKMOYEHNETO
cn. CtpaHuTe moraT Aa 3agaBaT BbMpPoOCK 3a
N34CHABaAHE Ha 3aKInt4eHneTo.

(3) MNpun ocnopBaHe Ha 3aKMNYEHUETO CbALT
MOXe [a Ha3Hadn [Opyro unn rnoseve BeLn
nuua. OcnopeBaHeTo MOXe Aa 6bae HanpaBeHO
[oKaTo Tpae M3cnyLBaHeTo.

Yn. 201. [JonbnHMTENHO 3akfoveHne ce
Bb3flara, Korato 3aKflo4YeHMeTo He e
[OCTaTb4HO MbMHO M SICHO, a MNOBTOPHO -
KoraTo He € O00OCHOBaAaHO W Bb3HUKBA
CbMHEHWe 3a Heroearta NpaBUITHOCT.

Un. 202. CbaobT He € ANbXeH Aga Bb3npuema
3aKkIYEHNETO Ha BELLOTO nuue, a ro obecbxaa
3aefHo C ApyruTe gokasartesnictea no 4enoTo.

Un. 203. lpu pasHornacue mexay BeluTe
nuua BCgKa rpyna wmsnara CBOUTE OTOEeSHM
MHeHus. Korato cbabT He MOXe [a B3eMme
CTaHOBWLLE MO pa3HOrnacmMeTo, ToM N3NCKBa OT
cblUUTE BeLm nvua JOMbNHUTESNTHU
n3cneaBaHus uWnM  HasHadaeBa [gpyrun BeLwm
nvua.

3aKoH 3a CTOKOBUTE GOpCcU U ThpXUwarta

Un. 44. WHdopmauuaTa, CbxpaHsaBaHa B
Opokepckute OHEBHULN, npeacraensea
TbProBcka TanHa U He MOXe [a ce npegocTaBd
nof kakeaTo v Aa e opMa Ha nuua, HaMaLLm
OTHOLLEHME KbM HEMHOTO CbabpXKaHue.

TbpProBCKuN 3aKOH

Yn. 52. MNpun ocbLyiecTBABaHE Ha AENHOCTTa CU
NPOKYPUCTBLT, TbPrOBCKUAT  MbSIHOMOLLHMK,
TbProBCKUAT MOMOLLIHUK, TbProBCKUAT
npeacTtaBuTeN M TbProBCKUAT MOCPEOHUK ca
ONMbXHU A nasaT TbproBckata TanHa Ha

nnuaTta, BbBb3NOXUInM MM KU3BBPLUIBAHETO Ha
onpegeneHa paboTta, KakTO WM TexHus
TbPrOBCKU NPECTUX.

3akoH 3a JOCTbN no obuecTBeHa
nHdopmaums

Un. 17. (Usm. - OB, 6p. 104 ot 2008 r.) (1)
HoctbnbT [Jo obuwectBeHa wHopmaums,
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for giving a false conclusion.

(2) The expert witness shall set forth orally the
conclusion thereof. The parties may pose
guestions for clarification of the conclusion.

(3) Upon contest of the conclusion, the court
may appoint another or multiple expert
witnesses. Contestation may be made
pendente lite.

Article 201. An additional conclusion shall be
assigned where the conclusion is not
sufficiently complete and clear, and a second
conclusion shall be assigned where the
conclusion is not justified and gives rise to any
doubt as to the correctness thereof.

Article 202. The court shall not be obligated to
accept the conclusion of the expert witness but
shall consider the said conclusion together with
the rest of the evidence in the case.

Article 203. In the event of dissent between
expert witnesses, each group shall set forth the
separate opinions thereof. Where the court
cannot take a stand on the dissent, the court
shall require from the same expert withesses
additional research or shall appoint other
expert witnesses.

Law on Commodity Exchanges and

Wholesale Markets

Article 44. The information stored in the broker
books shall constitute a trade secret and may
not be disclosed in any form to persons not
associated with its content.

Law on Commerce

Article 52. In carrying on their activities, a
procurator, an agent, a shop assistant, a sales
representative and a broker must protect the
trade secrets of the persons which have
assigned the performance of certain acts, as
well as their good name as merchants.

Law on Access to Public Information

Article 17. (Amended, SG No. 104/2008) (1)
Access to any public information, which is
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Ccb3gaBaHa, MNoflydaBaHa WM  CbXpaHsiBaHa
BbB Bpb3ka C AeWHOCTTa Ha 3adbiDKeHUTe
cybekTn no un. 3, e cegoboaeH.

(2) MWHdopmauuata no an. 1, koATO
npeacraBnsiBa TbpProBCcka TawHa W 4MeTo
npegocTaBsHe WNM  pasnpocTpaHsiBaHe ©Owu
OOBeno A0 HemnosinHa KOHKYPeHUUs Mexay
TbProBUW, HE MOANEXW Ha npedocTaBsHe
OCBEH B CrydauTe Ha Hagaensieall obLecTBeH
WHTEpEC.

(3) 3agbmkeHuTte cybektn no un. 3, korato
oTkasBaT OOCTbI o obLiecTBeHa
MHopMauusa Ha OCHOBaHWe an. 2, ca ANbXHU
Aa noco4yat obcTosATencreaTa, KOMTO BOAAT A0
HenosiNHa KOHKYpPeHUNs Mexay TbprosumTe.

Yn. 37. (Vam. - OB, 6p. 45 o1 2002 r., 6p. 59 oT
2006 r., 6p. 104 ot 2008 r.) (1) OcHoBaHue 3a
OoTka3 OT npegocTaBagHe Ha [OCTbN A0
obLecTBeHa MHpopmaUms e Hanuue, KoraTo:

1. nckaHata uHdopmauma e knacudgpuumnpaHa
WHdopMauma mnu gpyra sawmMteHa TanHa B
cnyyamte, nNpeaBuaeHN CbC 3aKOH, KakTo U B
cnyyaute no un. 13, an. 2;

2. OOCTbMbLT 3acAra MHTEpecuTe Ha TPeTo
nMue u  HAMa HeroBo WU3PUYHO MUCMEHO
cbrrmacue 3a MpegocTaBsAHe Ha WckaHaTa
oblLLecTBeHa UHGOPMaLUS, OCBEH B crnydyaute
Ha HapaensBall 06LIeCTBeH UHTEPEC;

3. wuckaHata obulectBeHa WHdopMauus e
npegoctaBeHa Ha 3asaBuTens npes
npeaxogHuTe 6 meceua.

(2) B cnyyaute no an. 1 ce npepocTaBss
YacTUyeH [OCTbM CaMO A0 OHasuW YacT OT
nHdopmaumsTa, AOCTbNBLT A0 KOATO He e
OrpaHuNyeH.

3aKoH 3a eHepreTukaTa

Yn. 18. (Mam. - OB, 6p. 74 ot 2006 r.) (1)

MpeaocepaTenaT Ha  KOMUCUSTA, HEWHUTe
yreHoBe U  CNYyXWUTENUTe Ha HelHaTta
agMUHUCTpaUMss ca  ONbXHA  Oa  He

pasrnacssart knacuduumpaHaTa uHdopmauus,
KOATO Cb3aBaT U CbXpaHABaT U KOATO UM e
CTaHana w3BecTHa Mpu WU3MNbIHEHWETO Ha
3agbMKeHMaTa MM No TO3M 3aKoH M No 3akoHa
3a perynupaHe Ha BogocHabauTenHute wu
KaHanu3aumoHHUTe ycnyru, cbabpxalwa ce B
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created, received or stored in connection with
the activities of the entities obligated under
Article 3 herein, shall be unrestricted.

(2) Any information referred to in Paragraph
(1), which constitutes a trade secret and the
disclosure or dissemination whereof would lead
to unfair competition among merchants, shall
not be subject to disclosure except in cases of
an overriding public interest.

(3) The entities obligated under Article 3 herein,
when refusing access to public information on
the grounds of Paragraph (2), shall be
obligated to specify the circumstances which
lead to unfair competition among merchants.

Article 37. (Amended, SG No. 45/2002, SG
No. 59/2006, SG No. 104/2008) (1) Access to
public information may be refused on any of the
following grounds:

1. the information requested is classified
information or another protected secret in the
cases provided for by law, as well as in the
cases covered under Article 13 (2) herein;

2. the access affects the interests of a third
party, and the said party has not granted
explicit written consent to disclosure of the
public information requested, except in the
cases of an overriding public interest;

3. the public information requested has been
disclosed to the applicant during the last
preceding six months.

(2) In the cases covered under Paragraph (1),
partial access shall be granted solely to such
part of the information to which access is not
restricted.

Law on Energy

Article 18. (Amended, SG No. 74/2006) (1)
The Commission's Chairperson, its members
and administrative officials shall not disclose
any classified information they have created
and stored, and which has become known to
them in the course of their duties under this
Law and under the Law on Supply and
Sewerage Services Regulation, contained in
list of facts, data, and subjects, constituting an
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CMUCBK Ha KOHKpPeTHUTEe paKTu, CBedeHus W
npeameTy, NpeacTaBnsaBally cnyxebHa TaHa.

(2) Komucuata cneg  cbrnacyBaHe  C
ObpxaBHaTa KOMUCUSI MO CUrypHOCTTa Ha
WHopMauuaTa C pelleHMe YTBbpXKOaBa,
U3MeHs 1 JonmbnBa cnucbka no an. 1.

(3) CnucekbT Mo an. 1 moxe Aa BKO4Ba
nHcpopmauus, obsaBeHa 3a Tbproscka TariHa oT
3a9BMTENUTE U NULEH3NAHTUTE, HO CaMO akKo
HelHOTO pa3srnacsisaHe ©6u pgoBeno Ao
HEenosinHa KOHKYPEeHUMS Mexay Tbprosuu umnu
[0 3acTpallaBaHe Ha TbProBCKMS MHTEpPEC Ha
TpeTn nuua. Tasm kaTeropusi MHOpMaLuUs
KOMUCUSATaA  BKMOYBA B CNUCbKa  cnef
cbrnacyBaHe ¢ Komucuata 3a 3awuta Ha
KOHKypeHUuusaTa.

3aKoH 3a €JIeKTPOHHUTe cboOLeHunA

Yn. 40. (1) Komncuara moxe ga ornpass Ao
npeanpuaTnAaTa, KOWUTO ocbluecTBsBaAT
€MNEeKTPOHHN CbOOLLEeHNS, obocHOBaHMu
NMUCMEHN UCKaHWA 3a MpedocTaBsHE Ha
WHopMauus, BKIOYUTENHO (prnHaHCOBa, B
CbOoTBETEH 006emM, Ccpok UM noapobHocTy,
Heobxoanma 3a N3NbIIHEHNETO Ha
perynatopHute " QyHkumn. KommcuaTta B
MOTMBMUTE KbM UCKaAHETO 3a WHGOopMaLus
nocoysa MNpUYUHUTE U LUENUTe, 3a KOUTO ce
ucka WHopmauudara. WckaHnaTta 3a
MHdopmauus TpsibBa aa oboaTt
NponopumMoHanHn Ha LenuTe, 3a KOUTO ca
HarnpaBeHw.

(2) Komwucuata cneg MOTUBMPAHO MMCMEHO
nckaHe oT MUWHUCTEPCTBOTO Ha TpaHcnopTa,
MHOPMALMOHHUTE TEeXHosornm "
cbobLleHuaTa, MwuHucTepcTBOTO Ha
oTbpaHaTa, MUHUCTEPCTBOTO Ha BbTPELLUHUTE
paboTu n/vnnu ObpxasHa areHuus
"HaumoHanHa curypHoct" npegocTaes
WHopMauusaTa no an. 1 3a HyxauTe Ha
ObpXaBHaTa NonuTUKa, nnaHnpaHeTo,
3almTaTa Ha HauMoHanHata CUIypHOCT W
oTOpaHaTa.

(3) MNpw nonckeaHe Ha nHdopmaumsaTa no an. 1
KOMUCUATA M3MCKBA OT NPeanpuaTusita, KouTo
S NpegocTaBAaT, M3PUYHO UM MUCMEHO Ja
onpenensT 3a BCEKN OTAENEH CryYaln Kos YacT
oT npegocTaBsHaTa NHopmauus
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official secret.

(2) The Commission, after coordination with the
State Commission on Information Security,
issues a decision to endorse, amend and
supplement the list under Paragraph 1.

(3) The list under Paragraph 1 may include
information, declared to be commercial secret
by the applicants and licensees, only if its
publication would not lead to unfair competition
between companies or threaten commercial
interests of third parties. This category of
information the Commission shall include in the
list after coordination with the Protection of
Competition Commission.

Law on Electronic Communications

Article 40. (1) The Commission may approach
the undertakings which provide electronic
communications with reasoned written requests
for provision of information, including financial
information, in an appropriate volume, time limit
and details, as shall be necessary for
performance of the regulatory functions of the
Commission. In the reasoning to the request for
information, the Commission shall state the
reasons and the purposes for which the
information is requested. The requests for
information must be proportionate to the
purposes for which the said requests are made.

(2) After a reasoned written request from the
Ministry of Transport, Information Technology
and Communications, the Ministry of Defence,
the Ministry of Interior, and/or the State Agency
for National Security, the Commission shall
provide the information referred to in Paragraph
(1) for the needs of state policy, planning,
protection of national security and defence.

(3) When requesting the information referred to
in Paragraph (1), the Commission shall require
from the undertakings which provide the said
information to designate, for each particular
case, expressly and in writing the part of the
information provided which constitutes a
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npeacTaBnsiBa TbpProBcka TaviHa.

(4) YUneHoBeTe Ha koMucUATa U CryXuTenute
OT HeWHaTa agMMHUCTPaLMS ca ONMbXHWU A He
pasnpocTpaHaBaT MHGOpMaLmMaTa, nosiyyeHa
no an. 1, B cnyyam 4ye Ts e onpefeneHa 3a
TbproBcka TanHa.

Un. 153. (1) MNpegnpuaTtusaTta, npegocTaBsALLm
obLecTBeHn €NEeKTPOHHN CbOOLLMNTENHM
MpeXu WwunuM  ycnyri, npenocTaBsaAT  Ha
KOMMCUSITA [OOKYMEHTM W UWHopmaums 3a
M3BbpLUBAaHE Ha aHanui3a no un. 151, an. 1.
MpeonpusTtusiTa He moraT Aa ce No3oBaBaT Ha
Tbproecka TalHa, 3a na oTKaxaT
npeaocTaBsiHe Ha JOKYMEHTU N MHdopMaLus.

(3) YneHoBeTe Ha kOMMCMATA M HeWHaTa
agMUHUCTpaUMs ca  ANbXHM  Ja  He
pasnpocTpaHaBaT uHdopMaumaTa, nonyyeHa
no an. 1, B criyyan 4Ye T8 e TbproBcka TanHa, 3a
KoeTo noanuceaT Aeknapaumm Mo obpaseu,
NpUeT C peLleHne Ha KoMUcuaTa.

Un. 167. (1) 3agbmkeHneTo 3a ocurypsiBaHe
Ha NpPO3payHOCT € CBbp3aHo ¢ NybnunkysaHe Ha
onpefeneHa wHdopMauus, Kato: (UHaHCOBU
oT4yeTH, TEXHNYECKU CI'IeLl,I/ICbI/IKaLI,I/IVI,
XapaKkTepucTuKn Ha MpexaTa, YCroBus U pef
3a npegocTaBsiHe Ha OOCTbM W/MNKU B3anMHO

CBbp3BaHe, Ha4uH Ha nsnonseaHe,
BKITIOUUTEITHO LIEHW.

(2) Komwucuata mMoxe ga  onpegens
CbObpXaHMeTo Ha wHdopmauusaTa, KOATO
TpsibBa pHda ce nybnukyBa, HUBOTO Ha
usaMckBaHata nogpobHOCT M HauyMHa Ha
nybnukysaHeto W, npu cbobpassiBaHe C

HeobxoaMMoOCTTa OT 3aluTa Ha TbproBckaTa
TanHa.

YUn. 169. (5) C uen ocurypsieaHe
M3MbIIHEHNETO Ha 3agbikeHnaTa no an. 2 n 4

KoMucusaTa MOXKe na n3ncka oT
npeanpuaTMaTa, NpeaocTaBsaWmn obLecTBeHM
€NEeKTPOHHU CHOBLLMTENHM MpEexHu,
cYeToBOOHU AaHHK n nHopmauus,

BKIIOYBALLM W MpMXoOW, MOMyYeHU OT TPeTu
nuua.

(6) Komucumsta  moxe
nonyyeHata uMHdopmauus,

ny6nukysa
korato  ToBa

aa
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business secret.

(4) The members of the Commission and the
employees of the administration thereof shall
be obligated not to disseminate the information
obtained under Paragraph (1) in case the said
information has been designated as
constituting a business secret.

Article 153. (1) The undertakings providing
public electronic communications networks
and/or services shall provide to the
Commission documents and information
necessary for conduct of the analysis referred
to in Article 151 (1) herein. The said
undertakings may not invoke a business secret
as a reason for refusal of the provision of
documents and information.

(3) The members of the Commission and the
administration thereof shall be obligated not to
disseminate the information received under
Paragraph (1), in case the said information
constitutes a business secret, and shall sign a
declaration to this end, completed in a standard
form adopted by decision of the Commission.

Article 167. (1) The obligation to ensure
transparency shall involve publication of
specified information such as: financial
statements, technical specifications, network
characteristics, terms and procedure for
provision of access and/or interconnection,
terms of use, including prices.

(2) The Commission may specify the content of
the information which must be published, the
level of detail required, and the manner of
publication, taking into consideration the need
to safeguard business secrets.

Article 169. (5) To ensure implementation of
the obligations referred to in Paragraphs (2)
and (4), the Commission may require that the
undertakings  providing public  electronic
communications networks provide accounting
records and information including data on
revenues received by third parties.

the
would

Commission
received

(6) The
information

may publish
where this
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JonpuHacs 3a Cb3gaBaHe Ha ycroBusl 3a
edeKTUBHA KOHKYpeHUMs, Mpu cnasBaHe Ha
M3NCKBAHWATA 3a 3aliMTa Ha TbproBckaTa
TanHa.

3aKkoH 3a 3awWwuTa Ha OKonHaTa cpeaa

Yn. 20. (1) HoctenbT Ao uHdopMaums 3a
OoKonHaTa cpega Moxe ga 6bae oTkasaH B
cnydauTe, KoraTo ce ucka:

2. WHopmaumsa,  KOATO
Npou3BOACTBEHA  UNK
onpegeneHa CbC 3aKOoH;

npencrasndasa
Tbproecka TanHa,

Yn. 110 (5) OnepaTopbT MOXe Aa Moucka oT
MUHUCTbpA Ha OKonHaTa cpefa W BoauTe YacT
OT MH(opMauusaTa B AOKYMeHTUTe no an. 1
unu 2 ga 6bae obsiBeHa 3a KOHpUAeHUnanHa,
KoraTo TS npeacTaBnsiBa Npou3BoACTBEHA UMK
TbproBcka TanHa.

Yn. 157c. (3) YneHoBeTe Ha KOMUCKATA MO 4I.
157a, an. 2 ca AnbXHW Oa He pasrnacsear

cny>Ke6HaTa, npoun3soacTBeHaTa n
TbproBcKkaTta TavHa, KOATO WM € CcTaHana
Mn3BeCTHa npu nin no noBson

OCbLEeCTBABAHETO Ha KOHTPOHATa OEenHOCT.

Kogekc Ha Tpyaa

Un. 124. Mo TpyooBOTO NpPaBOOTHOLUEHME
pPabOTHUKBLT UNU CAYXUTENAT € ONbXeH Aa
usnbrHsaBa paboTarta, 3a KOATO ce e yroBopur,
MW [Ja cnasea YycTaHoBeHaTa  TpygoBa
avcumnnuHa, a pabortogartensat - ga ocurypu
Ha paboTHMKa WNKU CNyXWUTensa YycrnoBus 3a
u3nbfHeHVe Ha paboTata u ga My nnawa
Bb3HarpaxaeHve 3a n3BbplieHarta paboTa.

Yn. 125. PaboTHUKLT nnu cnyxutenat Tpsidea
Ja wu3MbNHABa TpyaoBUTE CUM  3aObiKeHWs
TOYHO N JOBPOCHBECTHO.

Yn. 126. lpn m3nbnHeHne Ha paboTaTa, 3a
KOSTO ce e yroBopwun, paboTHUKLT WK
CNYXXUTENSAT € OTbXKEH:

1. na ce gBsiBa HaBpeme Ha paboTa 1 aa 6bvae
Ha paboTHOTO CY MSICTO A0 Kpas Ha paboTHOTO
BPEME;
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contribute to creating conditions for effective
competition, while respecting the requirements
for safeguarding business secrets.

Law on the Protection of the Environment

Article 20 (1) Access to information relating to
the environment may be denied where the
request is for:

2. information constituting an industrial or
commercial secret, designated as such by law;

Article 110 (5) The operator may request from
the Minister of Environment and Water that part
of the information in the documents covered
under Paragraphs (1) and (2) be declared
confidential where the said information
constitutes a manufacturing or commercial
secret.

Article 157c (3) The members of the
commission referred to in Article 157a (2)
herein shall be obligated to respect the
confidentiality of any official, manufacturing and
commercial secrets as have come to the
knowledge thereof in the course of or in
connection with the performance of the control
activity.

Code on Labor

Article  124. Under the employment
relationship, the factory or office worker shall
be obligated to perform the work which he or
she has agreed to and observe the established
labour discipline, and the employer shall be
obligated to provide conditions to the factory or
office worker for performance of the work and
to pay the worker remuneration for the work
done.

Article 125. The factory or office worker must
perform his of her labour duties accurately and
in good faith.

Article 126. Upon performance of the work on
which he or she has agreed, the factory or
office worker shall be obligated:

1. to report for work on time, and to be present
at his or her job until the end of the working
time;
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2. fna ce sBsiBa Ha paboTa B CbCTOSIHNE, KOETO
My MO3BONSIBA Aa W3MbJIHSABA Bb3NOXEHUTE
3agaun n ga He ynotpebsia npe3 paboTHOTO
BpemMe ankoxos wunuM  gpyro  ynovBeallo
BELLECTBO;

3. Oa usnonsyBa uUANOTO paboTHO BpeMe 3a
M3NbriHEHNE Ha Bb3noXeHaTa paboTa;

4. na n3nbrHsiBa pabotata cu B U3UCKYEMOTO
Ce KONMMYECTBO U Ka4yecTBo;

5. aa cnasea TEXHNYECKUTE n
TEXHOJIOrM4ecknTe npasuna,

6. oa cnassa npaBunata 3a 34paBOCMOBHU U
Ge3onacHu ycrnoBusi Ha TpyA;

7. Oa U3NbIHSABA 3aKOHHUTE HapexdaHus Ha
paboTogaTens;

8. na nasmu rpuXxKnmeo UMyLLEeCcTBOTO, KOETO MY
€ noBepeHo WM C KoeTo € B pocer npu
M3NbJIHEHNE Ha Bb3JIOXKeHaTta MYy pa60Ta,
KakKTo U ga nectn CypoBuMHUTE, MaTtepuanute,
eHeprndaTa, napudHuTe un apyrmte cpenctsa,
KOUTO MY Ce npeaocCTtaBAT 3a U3NbJIHEHUE Ha
TpyaooBUTE 3aabiKEeHUA;

9. (u3am. - OB, 6p. 25 ot 2001 r.) ga 6baoe
nosneH kbM paboTogatens, kato  He
3noynotpe6siBa C HEroBOTO [JOBEpPUE U He
pas3npocTpaHsBa MOBEPUTENHW 3a  Hero
CBefieHNs, KakTo M ga nasu JobpoTo Mme Ha
npeanpusTUETO;

10. ga cnassa BbTPELLUHUTE Npasuna, NnpueTu B
npegnpuaTmeTo, U Aa He Mpeyn Ha Jpyrute
paboTHULUM ¥ cnyxkuTenu pfa usnNbhAHaBaT
TPYyOOBUTE CU 3a4bIMKEHUS,

11. pa cernacyBsa paboTtaTa cu C oCTaHanuTte
paboOTHULUM U CNyXUTENW U Oa MM OKasBa
nomow, B CbOTBETCTBME C YyKasaHuATa Ha
paboTogaTens;

12. (HoBa - OB, 6p. 95 ot 2003 r.) oa yBegomu
paboTonatens 3a Hanuyue Ha
HECHBMECTMMOCT C M3NblHABaHaTa paboTa,
KoraTo No BPEME Ha OCbLUECTBABAHETO M 3a
HEro BbBb3HMKHE HSAKOE OT OCHOBaHMATa 3a
HegonycTumocT no yn. 107a, an. 1;

13. (npegvwHa T. 12 - OB, 6p. 95 ot 2003 r.)
[Ja n3NbiHABa U BCUYKM OPYrn 3aAbimKeHus,
KOUTO npousTuyaT OT HOPMAaTUBEH akT, OT
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2. to report for in a condition enabling him or
her to fulfil the tasks assigned, and not to
consume alcohol or another intoxicating
substance during working time;

3. to utilise the entire working time for the
performance of the work assigned,;

4. to execute the work thereof in the required
quantity and quality;

5. to observe the technical and technological
rules;

6. to observe the rules for health and safety at
work;

7. to carry out the lawful orders of the

employer;

8. to take attentive care of the property which is
entrusted thereto or with which he or she
comes in contact upon execution of the work
assigned thereto, as well as save the prime
and raw materials, energy, financial and other
resources provided thereto for performance of
his or her labour duties;

9. (Amended, SG No. 25/2001) to be loyal to
the employer and not to abuse of the
employer's trust and not to disclose any
confidential data for the employer, as well as to
protect the reputation of the enterprise;

10. to observe the internal rules adopted in the
enterprise, and not to obstruct the other factory
and office workers in the execution of their
labour duties;

11. to co-ordinate the work thereof with the rest
of the factory and office workers, and to render
them assistance in accordance with the
employer's instructions;

12. (New, SG No. 95/2003) to notify the
employer of the existence of any incompatibility
with the work executed, where during
implementation of the said work any of the
grounds for incompatibility under Article 107a
(1) occurs;

13. (Renumbered from Item 12, SG No.
95/2003) to discharge all other duties which
arise from a statutory instrument, from a
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KONeKTMBeH TpydoB AorosBop, OT Tpygosusa collective agreement, from the employment
[OroBOp M OT XxapakTepa Ha paboTtara. contract, and from the nature of the work.
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In civil proceedings, what difficulties have plaintiffs encountered in enforcing trade
secret legal protection in Germany?

In general, preliminary injunctions are available. There is no need to follow up with main
proceedings, at least not within a short period of time after the issuance of the injunction.
Main proceedings become only necessary if the Court refuses to issue the injunction or if
preliminary injunction proceedings are terminated and the parties fail to come to a
settlement following the conclusion of preliminary proceedings (that happens rather
rarely).

Generally, the courts have a positive attitude towards preliminary injunctions and are
prepared to decide in favour of the applicant whenever summary evidence allows to
attribute a high likelihood of success to the applicant's/plaintiff's course.

This said, there are a number of claims that are excluded from preliminary injunction
proceedings. The situation is as follows:

e Cease and desist claims can be enforced in preliminary injunction proceedings
and are the typical claim for such proceedings.

e The claim to actively change/reverse certain situations can only be enforced in
preliminary injunction proceedings if the situation is flexible enough. Therefore,
the destruction of goods in preliminary injunction proceedings is not possible.
However, courts may order the handover of certain documents or goods to a
bailiff or other court appointed person.

e Claims for information can typically not be enforced in preliminary injunction
proceedings. There are very rare exceptions in cases of high negative commercial
impact.

e Claims for any type of payment cannot be enforced in preliminary injunction
proceedings.

As a general rule court orders to cease and desist using certain trade secrets are not
limited in time. It accords to the nature of trade secrets that their protection may last
indefinitely. If it turns out at a later point in time that a trade secret has been disclosed to
the public (and therefore ceases to be a secret), the defendant must seek to lift the
judgement through the usual procedural means.

However, there are limited situations where the judges impose a time-limited cease and
desist order in trade secret cases. Such limitations of time will be imposed in a cease and
desist judgement if the judge comes to the conviction that the cease and desist claim will
cease to exist at a certain, later point in time. This may be the case if a cease and desist
order is based on a contractual obligation and such contractual obligation provides for a
limitation of time. Likewise, there may be other developments that lead to a disclosure of
the secret information at some later stage. If such development is foreseeable already at
the time of the judgement, it needs to be taken into account.

Preliminary proceedings are very swift. A decision may be issued in ex parte proceedings
within one week. If the respondent objects to the decision, an oral hearing will be
scheduled and the overall duration from the start to the judgement of such preliminary
proceedings would be around one to two months. In case of an appeal, proceedings will
take significantly longer, possibly six to ten months.
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Main proceedings are significantly longer. From filing a main action to the judgement in
First Instance, one to two years may pass by. The duration is mainly due to the question
of whether evidence will be taken or not. If an expert is heard, proceedings will hardly last
less than two years.

The duration of appeals in main proceedings vary greatly. Whilst certain courts (for
example Frankfurt) are very fast and will decide within less than one year, other courts
are significantly slower and may decide within two or three years (for example Berlin).

The above does not take into account potential additional proceedings by the public
prosecution. It is not unusual that trade secret cases start by bringing criminal charges
against the defendants. By such means, owners of trade secrets try to benefit from the
extended means of public prosecution to gather evidence. However, the time that such
criminal investigation will consume is difficult to anticipate. Whilst some prosecutors act
swiftly (within weeks) others are much slower and may not act within months.

Judges for trade secret cases are not specialised in a sense that they would have special
technical knowledge. However, they are specialised in a way that they are normally
experts in unfair competition and IP law. In civil proceedings, trade secret cases can be
brought to an IP/unfair competition chamber or a chamber for commercial matters at the
district court. Even the chamber for commercial matters is typically composed of a
professional judge that is an expert in unfair competition law.

Trade secret cases are not limited to those judges that also hear patent cases. It is rather
unlikely than likely that a case will be heard before a judge that also hears patent cases.

The parties can move to exclude the public in order to keep confidential information
confidential. The only requirement is that the interest of the parties to keep certain
information confidential is overriding. A request to exclude the public will typically be
accepted by the judges.

In written proceedings, there is no need to exclude the public. The disclosure of written
submissions is limited to the judges and the other party. There is also a discussion of
whether or not certain information can be withheld from the other side - and only be
disclosed to the judges. There is at least the possibility to apply with the judge to make
certain disclosures only to the judges or some accountants that have to be appointed by
the other party. Yet, there is hardly any reliable precedent regarding such limited
disclosure.

Third parties are also protected in civil proceedings. Witnesses do not need to answer any
guestion that would put an existing trade secret at risk. In other words, the existence of a
trade secret may create a right to reject a question in the witness box.

It is hardly possible to quantify the number of trade secret cases per year. There is no
record, neither public nor secret. Yet, there are much less trade secret cases than patent
infringement cases, trademark infringement cases, cases against look-alikes and other
typical areas of unfair competition cases. My assumption would be that a typical District
Court would not hear more than five to fifteen trade secret cases per year. However, this
is a vey rough speculation only.

The biggest problem in enforcing trade secret cases before civil courts (and elsewhere) is
to get hold of the evidence relevant to enforce any claim. As typical for German law of civil
procedure, there is no (or hardly no) way of obtaining evidence from the other side
(disclosure, discovery or the like). the plaintiff has to gain all evidence by himself.
Typically, this forces claimants to first bring criminal charges against a defendant in order
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to benefit from the results of the criminal investigation. Whilst this is attractive if criminal
prosecution act swiftly and decidedly, it is hardly possible to exercise any pressure on a
public prosecutor that does not drive the investigation forward.

There exist ways to enforce civil claims to inspect certain products and whether they
contain a trade secret or not. Yet, these "inspection claims" only refer to the inspection of
products (and not to documents). Moreover, the requirements to enforce such rights (to
inspect a product) are high.

The most basic legal problem of the protection of trade secrets in Germany is that the law
is fragmented and different courts are competent to hear different aspects of a trade
secret case. Most notably, criminal courts, labour courts and civil courts may hear
different aspects of trade secret cases.

Can action be taken against innocent recipients of trade secrets and if so in what
circumstances? What remedies are available?

Under certain circumstances, it is possible to take action against innocent recipients of
confidential information.

One case is specifically provided for in unfair competition law. According to section 4 no.
9 ¢) of the Act against Unfair Competition, it is unlawful to market product imitations if the
imitation is based on a misappropriation of confidential information. In this context, it is
irrelevant whether the person that markets the product is the same that misappropriated
the information. It is not even relevant that he or she had any knowledge of such
misappropriation.

Other than that, it is possible to direct cease and desist claims against any person that
has the responsibility and the ability to stop using previously misappropriated confidential
information. Therefore, it is possible to act against a company that benefits from
misappropriated information even though the managing directors (or other higher
managers) of that company had no previous knowledge of the misappropriation.

As in other case of such third-party-responsibility, cease and desist action can only be
taken if such third party refuses to discontinue to use the misappropriated information
after having been notified by the right owner.

What defences are available to the defendant in trade secrets action?

In the great majority of cases, the defendants rely on one or both of the following defence
arguments:

e It is denied that the information at issue constitutes a trade or business secret.
According to German law, trade and business secrets are only protected if they
are not in the public domain and if they establish a certain commercial value. In
recent years, courts have interpreted the concept of "publicly known information"
restrictive and have thereby enhanced the protection of owners of trade and
business secrets. For example, it is possible that information that belongs to the
state of art (according to patent law) is still "secret" within the meaning of trade
and business secrets. Moreover, the fact that the information at issue may have
leaked out at one instance does not necessarily mean that it is publically
available. Likewise, the possibility to obtain the information through reverse
engineering makes the information only public if no or little effort needs to be
taken in order to obtain the result through reverse engineering.
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o Defendants usually contest that they "misappropriated” the trade secret by any
activity that is unlawful within the meaning of section 17 or 18 of the Act against
Unfair Competition. Claims are only available if the defendant (1) acted as
employee, (2) applied technical means to obtain the information or (3) purchases
information that had been misappropriated by others. It is specific to German law
that only specific forms of activity qualify as "misappropriation".

¢ In the context of employees or former employees, a strong defence argument is
also that former employees must have the opportunity to develop their career and
therefore need to rely on knowledge that they have gained with their former
employer.

4, Which different types of trade secrets are recognised in your jurisdiction?

German law typically refers to "trade and business secrets". There is no distinction
between whether a given piece of information is more technology related, customer
related or concerns the internal organisation of a company. In general, all information that
is valuable can establish such trade or business secret.

5. In taking action for misuse of secret information does the court or legislation
consider the importance of the information in determining whether or how it may
be protected?

The legislator does not differentiate between trade secrets of different value. All secret
company information is protected as long as it has some value for the company.

This said, the courts do take the importance of the information into consideration when
comparing the interests that the trade secret owner has in keeping the information
confidential and the interest that the other party has to freely use such information. The
value is typically something that would rather speak in favour of the right owner. In any
event, the value of the information is probably one of the factors with lesser importance
for the overall balance of interests.

6. To what extent can an employer prevent an employee misusing or disclosing its
trade secrets (a) while the employee is still employed and (b) once the employee
has left his employment?

During the duration of the employment, the disclosure of any trade or business secret to a
third party is subject to criminal charges. Moreover, every use of such trade or business
secret during the employment for any purpose that is not related to the employer is
unlawful (section 17 subp. 1 of the Act against Unfair Competition).

The situation after the termination of the employment contract is significantly more
difficult. The general rule is that the employee is free to use his or her knowledge after the
termination of the employment contract. In particular, any former employee is free to use
the knowledge that he or she gained during his past employment to further his or her
future career. In particular, he or she is allowed to develop new products or services on
the basis what he or she had learned at his/her former employer. There is, however, a
very relevant exception to that rule. The employee can only use such information and
knowledge that he "happens to have memorised" casually not intentionally in his past
employment. Any information that is fixed on paper or on any other data carrier or that the
employee memorised with the intention to use the memorised information after the
termination of his employment contract must not be used. The courts also stress that an
overall evaluation of all relevant facts is necessary in order to fine tune any result. In this
context, it is also relevant whether the employee contributed to the creation of any such
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secret information and how long he stayed with the company. More details derive from the
case law that will be reported below.

In employment agreements the possibilities to prevent employees to use the knowledge
after the termination of the employment are very limited. As a general rule an employee
must not be restricted in his ability to further his career after the termination and to make
competition. If the former employer wants to restrict this possibility, a compensation
payment needs to be made to the employee. Without the provision of such payment, the
restriction in the contract would be void.

Against this background, many employment contracts do refer to the post-contractual time
but in a very moderate way and with leaving the option to the employer to absolve the
former employee from its obligations after the termination of the employment contract.

A typical clause in an employment agreement including the situation at the time of the
employment (subp. 1) and for the time after the employment (subp. 2) could read as
follows in German and English:

"Der Mitarbeiter ist verpflichtet, alle vertraulichen Angelegenheiten, insbesondere
Betriebs- und Geschéftsgeheimnisse, der Gesellschaft und mit der Gesellschaft
verbundene Unternehmen streng geheim zu halten. Technische, kaufmannische
und personliche Vorgdnge und Verhdltnisse, die dem Mitarbeiter im
Zusammenhang mit seiner Tatigkeit bekannt werden, gelten im Zweifel als
Geschaftsgeheimnisse. Vor der etwaigen Offenlegung derartiger Angelegenheiten
ist der Mitarbeiter verpflichtet, eine Weisung der Gesellschaft einzuholen.

Die Verpflichtung nach Absatz 1 gilt auch Beendigung des Arbeitsvertrages.
Soweit der Mitarbeiter dadurch in seinem beruflichen Fortkommen
unangemessen behindert werden sollte, kann er von der Gesellschaft die
Einschrankung der Geheimhaltungspflicht verlangen.”

"The employee is obliged to treat confidential information and in particular trade
and business secrets of the employer and its affiliated companies as strictly
confidential. Technical, commercial or personal information that the employee
learned during his or her employment are typically regarded as trade or business
secret. For any publication of such information, the employee has to obtain the
consent of the employer.

The obligation in accordance with subp. 1, above, also applies after the
termination of the employment agreement. However, the employee can request
the company to waive this obligation in the event that the confidential treatment of
such information unduly restricts the employee in his career process."

There is no distinction between "real trade secrets" and information that happens to be
confidential. As defined above, information that is not public and that is of value for the
corporation is regarded to be a trade secret. Further distinction within that notion is being
made.

7. What are, in your opinion, the inadequacies of the law on trade secrets in your
member state? What improvements would you suggest?

The following points reflect typical criticisms of the law on trade and business secrets:

e The legal provisions on trade secrets are fragmented and scattered over very
different areas of law, such as (1) law against unfair competition, (2) criminal law,
(3) labour law, (4) corporate law, etc. As a result, the legal provisions lack a
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uniform focus and a desirable level of uniformity. One proposal would be to unify
the different provisions in a new, separate act on the protection of know how (or
trade secrets). Different courts are responsible on very similar issues. In
particular, labour law courts, civil courts and criminal courts decide on different
aspects of misappropriation of trade secrets by employees or quasi employees.
Whilst the distinction between criminal law courts civil courts cannot be overcome,
it would be favourable to resolve the dual competence of the labour law courts an
the civil courts.

e The present law defines certain, specific activities that constitute a
misappropriation of trade secrets. However, the type of activity is only one aspect
that should be relevant to assess to use and disclosure of other persons' trade
secrets. A new law should pay more attention to the evaluation of the overall
situation including aspects of the type of information at issue and also the specific
parties concerned.

e The options to obtain evidence for the benefit of the right owner need to improve.
At present, right owners need to rely in many cases on the criminal investigation
undertaken by the public prosecutor. Yet, the work of the public prosecution
should be unrelated by the right owner's possibility to prepare a case and take
action. This is all the more true as the public prosecution may not necessarily
conduct investigation with the required speed.

8. The following is a list of leading cases in the area of trade and business secrets:
e "Stapel-Automat” - decision of 19 November 1982 - Federal Supreme Court

This case concerns a misappropriation of information about the construction of certain
innovative automation devices. A sales manager of the company that owned the trade
secret started to copy the drawings and other construction papers for certain devices
at the end of his employment term. After he terminated his employment, he set up his
own company and started to produce the automation devices at issue. The Federal
Supreme Court came to the conclusion that the intensive copying of construction
documents at the end of the employment for the purpose of subsequent use by a
competing company amounted to a misappropriation and was therefore unlawful. The
defended and former employee had to stop his business activity with regard to these
automation devices.

e "Geldspielautomat" - decision of 28 August 1990 - Higher Bavarian Court

The case concerns a simplistic form of reverse engineering. The program of money
gambling machines could be figured out by investing approximately 70 hours of work
and by making an investment of approximately € 1000. The Higher Bavarian Court
came to the conclusion that the program of the money gambling machines was
"secret" despite the possibility of such reverse engineering.

e "SpritzgielBwerkzeuge" - decision of 3 May 2001 - Federal Supreme Court

The case concerns the production of a complicated moulding device. Certain aspects
of this device required the knowledge of secret information from another company.
The information was obtained from that other company through a former employee of
that other company. The Federal Supreme Court remanded the case back to the
appeal court and said that further clarification was needed about the particular
circumstances under which the former employee obtained knowledge of that secret
information. The Federal Supreme Court reconfirmed its position that the mere use of

LWDLIB02/CM3SET/2739785.2 Hogan Lovells



- 48 -

knowledge that a former employee simply memorises in his head does not amount to
an unlawful misappropriation of trade secrets. Rather, it is necessary that the former
employee relies on some documents in addition to his own memory.

e "Prazesionsmessgerate" - decision of 7 November 2002 - Federal Supreme
Court

The case also concerned the use of confidential information about the construction of
a certain device. The former employee had actively studied documents before he
terminated his employment with the Know How owning company and used this Know
How for the production at another company. The Federal Supreme ruled that "the
study" of documents for the purpose of transferring such knowhow to another
company amounts to a misappropriation. The Federal Supreme Court also came to
the conclusion that the cease and desist undertaking could not be limited in time even
though six years had been passed by since the misappropriation of the information.

e "Kundendatenprogramm" - decision of 27 April 2006 - Federal Supreme Court

In this decision, the Federal Supreme Court had to decide on the use of customer lists
that an employee obtained in the regular course of his employment and which he re-
used for his new employer after the termination of his employment. The Federal
Supreme Court came to the conclusion that the use of such old lists is "more than
simply using memorised information”. The use of these lists were unlawful even
though the lists had been obtained at the time in full accordance with the obligations
at this former employer.

e "Schweissmodulgenerator" - decision of 13 December 2007 - Federal Court of
Justice

The Federal Court of Justice decided that a certain part of an electronic device could
establish a protected trade secret even though the technology of this part belonged to
the state of the art known at that time. The Federal Supreme Court argued that both
concepts (the concept of protected trade secrets on the one hand and the concept of
the state of the art) are not necessarily the same. If the technology is not properly
known to a relevant group of people outside the company, it can establish a protected
trade secret even though it belongs - in the context of this case - to the state of the
art.
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ITALY

1. In civil proceedings, what difficulties have plaintiffs encountered in enforcing trade
secret legal protection in your Member State? In this regard you should consider
the following:

(a) What forms of interim relief, if any, are or are not available (e.g. preliminary
or interim injunctions)?

(b) Are final injunctions time limited?

(©) What is the average duration of proceedings from initiating the claim to final
judgment?

(d) Are cases involving technical trade secrets heard by specialist judges?

(e) What measures are put in place to protect the secrecy of information during
the proceedings (e.g. can the public be excluded from the proceedings)?

® Approximately how many trade secret actions are heard by the civil courts
in your jurisdiction each year?

Civil cases involving trade secrets are heard in Italy by the IP Specialized Divisions of the
Courts of Bari, Bologna, Catania, Firenze, Genova, Milano, Napoli, Palermo, Roma,
Torino, Trieste, and Venezia. Since they are regarded as industrial property rights under
Article 1 of the Italian Code of Industrial Property ("IPC"), trade secrets as defined by
Article 98 IPC enjoy all the remedies available to protect IP rights, including urgent relief.
In particular, the forms of interim relief available in trade secrets cases are: preliminary
search orders, seizures and preliminary injunctions.

Final injunctions are not time limited, but it takes on average 2-3 years to obtain a first
instance decision on the merits including final injunction. However, preliminary injunctions
(which can be granted in 2-3 months) become final if proceedings on the merits are not
commenced by either party within the deadline provided by the law (31 calendar days
from the time when the decision is communicated to the parties).

The hearings held before the investigating Judge during the proceedings are private and
only the parties and their attorneys can attend. Instead, the final hearing before the panel
of Judges issuing the decision is public, and the Court can order that the public be
excluded only for reasons relating to the security of the Nation, public order and decency.
Similarly, the deeds of the proceedings are all confidential except for the final decision,
which is public. In cases implying access to secret information of the parties (e.g. upon
enforcement of preliminary search orders), the Judge may reinforce the confidentiality
obligations of the parties' attorneys and consultants, ordering them not to disclose certain
pieces of information to their respective clients.

No official statistics are available as to the number of trade secrets cases heard in Italy

each year.
Article 1 IPC
Italian English
Diritti di proprieta industriale. Industrial property rights
1. Ai fini del presente codice, I'espressione | 1. For the purposes of this Code, the
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proprieta industriale comprende marchi ed
altri segni distintivi, indicazioni
geografiche, denominazioni di origine,
disegni e modelli, invenzioni, modelli di
utilita, topografie dei prodotti a
semiconduttori, informazioni  aziendali
riservate e nuove varieta vegetali.

words industrial property shall include
trademarks and other distinctive signs,
geographical indications, designations of
origin, designs and models, inventions,
utility models, topographies of
semiconductor products, business
confidential information and new plant
varieties.

SECTION Vi
SECRET INFORMATION

Article 98 IPC

ltalian

English

Oggetto della tutela

1. Costituiscono oggetto di tutela le
informazioni aziendali e le esperienze
tecnico-industriali, comprese quelle
commerciali, soggette al legittimo controllo
del detentore, ove tali informazioni:

a) siano segrete, nel senso che non siano
nel loro insieme o0 nella precisa
configurazione e combinazione dei loro
elementi generalmente note o facilmente
accessibili agli esperti ed agli operatori del
settore;

b) abbiano valore economico in quanto
segrete;

C) siano sottoposte, da parte delle persone
al cui legittimo controllo sono soggette, a
misure da ritenersi ragionevolmente
adeguate a mantenerle segrete.

2. Costituiscono altresi oggetto di
protezione i dati relativi a prove o altri dati
segreti, la cui elaborazione comporti un
considerevole impegno ed alla cui
presentazione sia subordinata
l'autorizzazione dell'immissione in
commercio di prodotti chimici, farmaceutici
o agricoli implicanti l'uso di nuove
sostanze chimiche.

Scope of protection

1. The business information and the
technical-industrial expertise, including the
commercial ones, subject to the owner's
legitimate control, are the object of
protection as long as:

a) they are secret, in the sense that they
are not, as a whole or in the exact
configuration and combination of their
components, generally well-known or
easily accessible for experts and
operators in the field;

b) they have an economic value due to
their being secret;

c) they are subjected, by the persons who
legitimately control them, to measures

which may be deemed reasonably
adequate to keep them secret.
2. Data relating to tests or other

confidential data the elaboration of which
involves a significant effort and the
submission of which is a precondition for
the authorization to introduce on the
market the chemical, pharmaceutical or
agricultural products implying the use of
new chemical substances, are also
protected.

Are there any other issues of which you are aware which make enforcement of

trade secrets difficult?
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In trade secrets cases, the main difficulties encountered by plaintiffs concern the burden
to prove the alleged infringement. Indeed, according to the law, evidence of trade secret
infringement must be very accurate and whoever is starting an action must indicate
exactly which secrets have been misappropriated, what industrial information they
contained, why such information have an economic value due to their being secret, and
how they were kept in order to prevent them from becoming common knowledge. The
most difficult task, however, may be to prove that the alleged infringer has
misappropriated the secret information in question. In this regard, Italian Courts tend to
presume misappropriation based on the circumstances of the case (e.g. where
customized products are manufactured by the defendant in such a way that only access
to the secret information of the plaintiff would allow) and prima facie evidence of
infringement, at least in order to admit petitions for preliminary search order aimed at
gathering full evidence of infringement.

2. Can action be taken against innocent recipients of trade secrets and if so, in what
circumstances? What remedies are available?

In principle, trade secrets as defined by Article 98 IPC are covered by exclusive property
rights like patents and trademarks. As a consequence, infringement actions should be
available also against innocent recipients of trade secrets that were taken from the
original owner without his consent. In practice, if business information is kept secret by
means of adequate measures and, for this very reason, is protected under Article 98 IPC,
misappropriation generally excludes the innocence of the receiver. In any event, for those
cases where secret information is misappropriated and passed over by the infringer to a
third party who acquires it in good faith, Italian commentators have long excluded the
liability of the innocent recipient. In this regard, the Courts also tended to apply traditional
unfair competition doctrines (instead of the purely proprietary regime implied by the IPC),
excluding liability where the plaintiff is not able to demonstrate that the defendant-receiver
was aware of the misappropriation. This seems to be confirmed by the recent
amendments to Article 99 IPC, which clarify that infringement actions can be brought only
against "abusive" appropriation of the secret information.

3. What defences are available to the defendant in a trade secrets action?

Typically, defendants in trade secrets cases argue, in the first place, that they have
achieved the information at issue autonomously, according to Article 99 IPC.
Subordinately, they can object that the allegedly infringed information does not meet the
requirements set forth by Article 98 IPC in that (i) it is not secret but generally well-known
or easily accessible for operators in the filed, (ii) it has no economic value due to its being
secret, or (iii) it was not kept secret by means of adequate measures.

Article 99 IPC

Italian

English

Tutela

1. Ferma la disciplina della concorrenza
sleale, il legittimo detentore delle
informazioni e delle esperienze aziendali
di cui all'articolo 98, ha il diritto di vietare ai
terzi, salvo proprio consenso, di acquisire,
rivelare a terzi od utilizzare, in modo
abusivo, tali informazioni ed esperienze,

Protection

1. With no prejudice to the provisions on
unfair competition, the legitimate owner of
the business information and expertise set
forth in Article 98 is entitled to prohibit
third parties, absent his consent, from
acquiring, disclosing to others or using,
abusively, such information and expertise,
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salvo il caso in cui esse siano state | except for cases where they have been
conseguite in modo indipendente dal | achieved autonomously by the third party
terzo. in question.

4, Which different types of trade secrets are recognised in your jurisdiction (e.g.

manufacturing technology, commercial know how such as price or customer lists)?
How, if at all, are they treated differently by the law?

All types of business information and technical-industrial expertise can be protected as
trade secrets if they meet the requirements set forth in Article 98 IPC, including
commercial methods, financial, managing and marketing techniques, customers and
suppliers lists.

5. In taking action for misuse of secret information does the court or legislation
consider the importance of the information in determining whether or how it may
be protected?

The importance of the information is not relevant to trigger protection under Italian law.
Instead, the key issue to determine whether certain information may be protected is
whether such information has an economic value just for the fact of being secret.

6. To what extent can an employer prevent an employee misusing or disclosing its
trade secrets:
(a) while the employee is still employed; and

(b)

From an Italian employment law perspective, during the relationship an employee has a
general duty of loyalty towards the employer under Article 2105 of the Civil Code ("ICC").
Therefore, during such period the employee shall not (i) work for a competitor and/or (ii)
reveal employer's work products or industrial/production/trade secrets.

once the employee has left his employment?

Article 2105 ICC

Italian English

Obbligo di fedelta

Il prestatore di lavoro non deve trattare
affari, per conto proprio o di terzi, in

concorrenza con limprenditore, né
divulgare notizie attinenti
allorganizzazione e ai metodi di

produzione dellimpresa, o farne uso in
modo da poter recare ad essa pregiudizio.

Duty of loyalty

An employee cannot engage in business,
either for his own account or for the
account of third persons, in competition
with his employer nor divulge information
pertaining to the organization and
methods of production of the enterprise,
nor use it in such manner as may be

prejudicial to the enterprise.

Please note that under Article 64, par. 2, IPC, as recently amended, a fair reward is due
to the employee for his inventive activity performed in the execution of the employment
contract also for inventions that have not been patented by the employer but are exploited
under a secrecy regime, as long as they are patentable subject matter. From this
perspective, provided that it is up to the employer whether to patent the invention
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achieved by the employee or not, it is also in the employee's interest to keep non-
patented inventions secret in view of obtaining the fair reward.

Article 64(2) IPC

Italian

English

Invenzioni dei dipendenti

2. Se non e prevista e stabilita una
retribuzione, in compenso dell'attivita
inventiva, e linvenzione & fatta
nell'esecuzione o nell'adempimento di un
contratto o di un rapporto di lavoro o di
impiego, i diritti derivanti dall'invenzione
appartengono al datore di lavoro, ma
allinventore, salvo sempre il diritto di
essere riconosciuto autore, spetta, qualora

il datore di lavoro o suoi aventi causa

ottengano il brevetto o utilizzino
linvenzione in regime di segretezza
industriale, un equo premio per la

determinazione del quale si terra conto
dellimportanza  dell'invenzione, delle
mansioni svolte e della retribuzione
percepita dallinventore, nonché del
contributo che questi ha ricevuto
dall'organizzazione del datore di lavoro. Al
fine di assicurare la tempestiva
conclusione del procedimento di
acquisizione del brevetto e la conseguente
attribuzione dell’equo premio all'inventore,
pud essere concesso, Su richiesta
dell'organizzazione del datore di lavoro
interessata, Il'esame anticipato della
domanda volta al rilascio del brevetto.

Employees' inventions

2. If no compensation for the inventive
activity is provided for and established,
and the invention was made in the
execution or fulfilment of a contract or of
an employment relationship, the rights
deriving from the invention are the
employer's, but the inventor, in addition to
his right to be recognised as the author
thereof, has the right, if the employer or
his successors in title obtain a patent ore
use the invention under industrial secrecy
regime, to be granted a fair reward, the
amount of which shall be quantified taking
into consideration the importance of the
invention, the tasks carried out and the
compensation received by the inventor, as
well as the contribution that the latter has
received from the employer's organization.
In order to assure the prompt conclusion
of the granting procedure and the
consequent payment of the fair reward to
the inventor, the urgent examination of the
patent application may be allowed upon a
request by the organization of the
employer.

After termination of the employment relationship, the employee is free to work for a
competitor (or even establish his own business in competition with his former employer),
unless he is bound by a valid hon-compete agreement.

At the time when the employee is hired, or at a later stage depending on the employer
needs to protect new information, separate confidentiality agreements may be concluded
to define which information must be regarded as confidential, and how it must be
accessed and treated by the employee to protect its secrecy. The parties may agree that
such contractual obligations be effective even after termination of the employment
agreement. No specific compensation for the employee is required by the law.

Non-compete clauses or agreements, instead, are not valid unless they contemplate:

0] A limited time period, not exceeding 5 years for executives ("dirigenti") and
3 years for all other employees;
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(i) A specific territory (for example: Milan and Rome, Italy, France, South
Europe, etc.);

(iii) Some specific work activities (which shall not be performed by the
employee while the non-compete obligation is in force);

(iv) A compensation, which should reward proportionally the employee for the
non-compete restriction and, according to the case law, should not be
lower than 20-30% of the overall monthly salary (including benefits and
bonuses) for the time period above, having considered the territory and
the work activities limitations.

Please provide (in English and the language of your Member State) examples of
contractual clauses which can be included in a contract of employment to address
the scenarios in (a) and (b) above.

Please find below an example of non-competition clause that may be found in Italian
employment agreements. As regards confidentiality obligations, instead, please note that
they are aimed at protecting specific information beyond the statutory duty of loyalty and
defining how that information must be treated by employees. Therefore, they are usually
devised by means of separate and very detailed agreements that vary depending on the
circumstances of the case.

Patto di non-concorrenza Non-competition clause

Dopo la cessazione del Suo rapporto di | After the expiration of your employment
lavoro (per qualsiasi ragione essa | relationship (for any reason whatsoever),
intervenga), Lei si impegna a non | you shall not set up, directly or indirectly,
intraprendere direttamente o indirettamente, | either alone or jointly, with or on behalf of
da solo o con altri, per conto proprio o di | others, a rival business of the Company or
altri, un‘attivita che sia in concorrenza con | of any associated company and/or of the
guella svolta dalla Societa (oppure di | Group, or join as employee, consultant,
qualsiasi altra societa del Gruppo) ed a non | agent or whatsoever, a competitor of the
lavorare come dipendente, consulente, | Company or of associated company or of
agente o sotto qualunque altra forma per | the Group (the "Covenant").

una societa che svolga un'attivita in
concorrenza con la Societa o di qualsiasi | Particularly, the latter Covenant shall be
altra societa controllata o controllante del | valid:

Gruppo(il "Patto™).
(i) for a period of and
In particolare, il Patto che precede sara
valido: (i)  within  the following territory

(i) per un periodo di ;e
As compensation for the Covenant and the
(i) nel seguente territorio di . non-solicitation obligations of paragraphs
above, starting from the end of your
A titolo di corrispettivo il Patto ed il divieto di | employment relationship the Company will
storno di cui ai punti che precedono, la | pay to you a gross amount equal to
Societa Le corrispondera - al termine del | | ]. Such compensation shall be
suo rapporto di lavoro - un importo lordo pari | paid to you in | monthly
al . Il corrispettivo che precede | installments of equal amount. The
verra pagato in rate mensili lorde | payment of such compensation shall start
di pari importo con decorrenza dalla | after the termination of the employment.
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cessazione del suo rapporto di lavoro.
In order to allow the Company to check the
Al fine di consentire alla Societa di | punctual compliance of the above
controllare  puntualmente il  corretto | obligations, further to the termination of
adempimento  alle  obbligazioni  che | your employment, you shall monthly notify
precedono, dopo il termine del suo rapporto | your activity during the above mentioned
di lavoro Lei dovra comunicare - | periods by registered letter to the
mensilmente ed a mezzo raccomandata A/R | Company. Should you fail to send even
- alla Societa le sue attivita lavorative per | one month communication, the Company
tutta la durata del periodo che precede. In | is allowed to suspend - at its own
caso di mancato ricevimento delle | discretion - the payment provided under

comunicazioni mensili che precedono la | paragraph __ above.

Societa potra - a sua discrezione -

sospendere il pagamento del corrispettivo di | Should you fail to comply with the
cui al punto ___ che precede. Covenant above, the Company is allowed

to immediately interrupt the payment of the
In caso di violazione da parte sua del Patto, | amount above mentioned in paragraph

la Societa sara autorizzata a sospendere | above and you shall pay damages -
immediatamente il pagamento del | by way of penalty - equal to 100% of your
corrispettivo di cui al punto __ che precede | last annual global compensation. In the
e - in aggiunta - Lei sara tenuto a | latter circumstance, the Company would

corrispondere alla Societa, a titolo di penale, | be also free to act for any further damage.
un importo pari alla sua ultima retribuzione
globale annua lorda. In aggiunta, rimane - in
ogni caso - salvo il diritto della Societa di
agire per il risarcimento di ogni maggior
danno subito.

Ad ogni buon conto, in caso di cessazione
del rapporto di lavoro (per qualsiasi ragione
esso accada), la Societa - a sua discrezione
- potra revocare le previsioni tutte contenute
nei paragrafi da a con
comunicazione scritta entro e non oltre
l'ultimo giorno di lavoro. Onde, da un lato,
tali previsioni non saranno per Lei piu
vincolanti e, dall'altro, Lei non avra piu diritto
al pagamento della somma di cui al punto
che precede.

Are such clauses generally enforceable?

Such clauses (or separate agreements) are not mandatory and the parties are free to
agree on them. If the non-compete covenant meets the above mentioned requirements
(territory, time period, activities and - particularly - compensation), it is enforceable.

Should the employee breach the non-compete obligation (and his activities turn out to be
compliant with fair competition and trade secrets protection), the employer may sue the
employee in order to:

(v) Have the compensation he paid to the employee returned besides the
penalty provided by the covenant, if any; or - as alternative -
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(vi) Enjoin the employee from further breaching the non-compete covenant.

An unfair competition action can be brought against the new employer of the former
employee alleging that his current employer has taken unfair advantage from the use of
secret information.

Does the court distinguish between "real" trade secrets and general information
that happens to be confidential?*

Both unfair competition rules and provisions on trade secrets prevent employees from
using their employer's trading and manufacturing secrets once the employment
relationship terminates.

However, according to the relevant case law all the personal know-how accrued by the
employee and not falling within industrial/production secrets and/or specific work product
confidential information can be used after the employment relationship terminates, unless
a (valid) non-compete agreement was entered into.

What are, in your opinion, the inadequacies of the law on trade secrets in your
Member State? What improvements would you suggest?

As outlined above, cases involving trade secrets as defined by Article 98 IPC are heard in
Italy by the IP Specialized Divisions of twelve civil Courts, which have jurisdiction also
over unfair competition matters directly or indirectly interfering with the enforcement of
industrial property rights. However, based on this distinction not every unfair competition
cases are heard by the IP Specialized Divisions, even if many of them involve issues that
are strictly related to the protection of trade secrets, such as diversion of employees or
activities carried out by former agents. Moreover, criminal cases on industrial property
rights (including trade secrets) are not heard by specialist judges, which may lead to the
uncertain application of very severe sanctions. In our view, all matters concerning
industrial property rights (including trade secrets) and unfair competition should be heard
by specialist judges in both civil and criminal cases.

For your Member State please provide a list of leading case-law, together with an
indication of the relevant issues dealt with in each case. The aim of this list is to
give an overview of the general principles applicable to the protection of trade
secrets in your Member State.

CASE RELEVANT ISSUES

Court of Cassation, 30 October 2009, no.
23045, published in Giur. ann. dir. ind., 2009,
no. 5361.

= Patentable inventions used under
secrecy regime

Milan

published in Giur. ann. dir. ind., 2007, no.

5153.

Court of Appeal, 13 June 2007, * Loyalty of the employee

= Protectable secret information

Note that in England, the court will only protect "real" trade secrets after termination of employment but not general
information that happens to be confidential (lower grade information). Both types of information may be protected
during employment. It may be possible to protect lower grade information after employment by imposing a suitable
post employment contractual restriction (otherwise known as a restrictive covenant)
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Relationship between trade secrets
protection and unfair competition

Court of Cassation, 30 May 2007, no. 12681,
published in Giur. ann. dir. ind., 2007, no.
5071.

Use of information about the former
employer's customers

Court of Milan, 6 October 2005, published in
Sez. spec. dir. ind., 2005, I, no. 283.

Prima facie case of trade secret
infringement

Court of Milan, 1 July 2005, published in Sez.
spec. dir. ind., 2005, I, no. 108.

Preliminary search order

Court of Milan, 31 March 2004, published in
Giur. ann. dir. ind., 2004, no. 4734.

Trade secrets as combination of
various pieces of information
amounting to a protectable know-how

Milan Court of Appeal, 29 November 2002,
published in Giur. ann. dir. ind., 2003, no.
4533.

Type of information that can be
protected as trade secrets

Court of Cassation, 11 October 2002, no.
14479, published in Giur. ann. dir. ind., 2003,
no. 4477.

Professional expertise of the employee
vis-a-vis trade secrets of the former
employer

Court of Milan, 5 June 1987, published in Giur.
ann. dir. ind., 1987, no. 2180.

Customized products made thanks to
secret information of the former
employer

Court of Milan, 3 October 1994, published in
Giur. ann. dir. ind., 1995, no. 3153.

Preliminary injunction in case of breach
of non-compete covenant consisting in
using secret information of the
competitor.
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SWEDEN

1. In civil proceedings, what difficulties have plaintiffs encountered in enforcing trade
secret legal protection in your Member State? In this regard you should consider
the following:

(a)

(b)

(©)

(d)

(e)

What forms of interim relief, if any, are or are not available (e.g. preliminary
or interim injunctions)?

According to section 13 of The Act on the Protection of Trade Secrets (SFS
1990:409), hereinafter referred to as the Act, injunctive relief can be granted as an
interim measure if the plaintiff seeking a permanent injunction shows probable
cause that a trade secret has been subject to unauthorised use, access, or
disclosure in contravention of the Act’s provisions (hereinafter referred to as an
“attack”) by the defendant, and if it can reasonably be assumed that such use or
disclosure will continue and diminish the value of the trade secret.

The provisions of Chapter 15, Articles 5 to 8 of the Code of Judicial Procedure
apply to interlocutory measures under the Act. According to Chapter 15, Article 5,
of said code the opposing party shall be given an opportunity to respond to a
request for interlocutory relief before it is granted. However, if a delay would
jeopardise the plaintiffs claim the court may immediately impose the interim
measure ex parte, to remain effective until otherwise ordered.

Are final injunctions time limited?
Final injunctions are not time limited in Sweden.

However, it should be noted that the relevant trade secret must remain a trade
secret in order for such an injunction to be enforceable. Documents that the court
has received in a case concerning a trade secret can be classified as secret
documents for maximum 20 years due to Chapter 36, Article 2 of the Public
Access to Information and Secrecy Act.

For further information about secret documents, see question 1(d).

What is the average duration of proceedings from initiating the claim to final
judgment?

The average duration of proceedings in the Swedish District Courts is
approximately 1.5 to two years. In the Court of Appeal the average duration of
proceedings is approximately one to 1.5 years. However, more complex cases
can take substantially longer.

Are cases involving technical trade secrets heard by specialist judges?
Cases concerning trade secrets are not heard by specialist judges in Sweden.

What measures are put in place to protect the secrecy of information during
the proceedings (e.g. can the public be excluded from the proceedings)?

The general rule in Sweden is that all documents that the Court has received in a
court case are public documents due to the Freedom of the Press Act (SFS
1949:105). However, the right to access public documents may be restricted if the
restriction is necessary to protect the economic circumstances of private subjects
(Chapter 36, Article 2 of the Public Access to Information and Secrecy Act). As
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mentioned above, a document can only be classified as secret for 20 years, due
to Chapter 36, Article 2 of the Public Access to Information and Secrecy Act.

Moreover, the general rule in Sweden is that all court hearings are open to the
public. However, there may be an exception if information will be presented to
which secrecy applies in court under the Public Access to Information and
Secrecy Act. If the court deems it to be of extraordinary importance that the
information is not disclosed, it may order the hearing to be held in camera
(“behind closed doors”) insofar as it relates to the aforesaid confidential
information, see Chapter 5, Article 1 of the Code of Judicial Procedure. If the
information provided at the hearing is subject to secrecy at court under the Public
Access to Information and Secrecy Act, the court may order the individuals
present not to disclose the information revealed at the hearing, see Chapter 5,
Article 4 of the Code on Judicial Procedure.

()] Approximately how many trade secret actions are heard by the civil courts
in your jurisdiction each year?

The Swedish courts do not have any statistical information with regard to how
many trade secret actions are heard by the courts each year. Therefore, we
cannot provide any reliable information about this issue. However, based on our
own experience we would roughly estimate that the Swedish courts hear
approximately 20 cases a year that relate to trade secrets.

Are there any other issues of which you are aware which make enforcement of
trade secrets difficult?

In general it may be difficult for plaintiffs to define a trade secret and the
corresponding unauthorised use or disclosure thereof when the trade secret is of
a more complex nature.

2. Can action be taken against innocent recipients of trade secrets and if so, in what
circumstances? What remedies are available?

We understand an innocent recipient to be a person that has been provided with a
trade secret that has been subject to an attack under the Act but under
circumstances which mean that he/she was in good faith about the existence of
such attack.

The Section of the Act that extends the most far-reaching liability for third party
recipients of trade secrets is Section 8, which states as follows:

“Anyone who intentionally or through negligence exploits or reveals a trade secret
which, according to what he understood or ought to have understood, has been
the subject of an attack under this Act shall compensate the damage caused
through his action. The same applies where a person otherwise wilfully or through
negligence exploits or reveals a trade secret, which, according to what he
understood or ought to have understood, has been revealed contrary to the
provisions in the Public Access to Information and Secrecy Act.”

Consequently, there are no remedies available if a person receives a trade secret
in good faith according to the above.

Furthermore, according to Section 1 of the Act, information must be kept
confidential in order to be considered a trade secret, which requires that there be
a certain level of control over the dissemination of such information. If the trade
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secret has come into the hands of an innocent recipient against which no
sanctions (e.g. in the form of an injunction) are available, the required level of
control can no longer be exercised and accordingly the relevant information is no
longer considered a trade secret.

3. What defences are available to the defendant in a trade secrets action?

In general, a defendant could always assert that the information is not a trade secret. The
other defences available to a defendant vary depending on which provision of the Act the
claim is based on.

For trade espionage (section 3), a defendant could deny that he gained access to the
trade secret without authorization. The section requires that a person wilfully and without
authorization accesses a trade secret in order to be sentenced for trade espionage.

For damages for breach of confidentiality obligations in a business relationship (section
6), a defendant could claim that he neither knew nor should have known that he received
the information on the assumption that it was not going to be improperly used or
disclosed. The section requires that the recipient must have known or ought to have
known that he received information on the assumption that it was not going to be
improperly used or disclosed.

For damages for breach of confidentiality obligations in employment (section 7), a
defendant could claim that there are no circumstances in the matter, which constitute
extraordinary reasons. According to the second paragraph in the section, an employee
can only be held liable for a breach of confidentiality that occurs after the termination of
the employment when there are extraordinary reasons.

4, Which different types of trade secrets are recognised in your jurisdiction (e.g.
manufacturing technology, commercial know how such as price or customer lists)?
How, if at all, are they treated differently by the law?

The definition of a trade secret is set out in the first section of the Act and contains three

criteria:

1. it must concern business or operating conditions of a business;

2. it must be kept confidential; and

3. a disclosure thereof must be likely to be detrimental for the competitiveness of the

business in question.

If the information fulfils the criteria mentioned above, the information is considered a trade
secret. The court treats all kinds of trade secrets in the same way. Different kinds of trade
secrets are recognised in Sweden, for examples manufacturing methods, customer lists,
and financial reports. Also, relatively trivial details may qualify as trade secrets. Thus,
there is no requirement of, e.g., originality or an inventive step.

5. In taking action for misuse of secret information does the court or legislation
consider the importance of the information in determining whether or how it may
be protected?

The court is not supposed to consider the importance of the information. However, in our
experience the court may consider the importance of the information when deciding on an
interim injunction. If the information is very important the court will probably be more
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inclined to grant a request for an interim injunction in order to avoid a further irreversible
unauthorised disclosure of the same.

6. To what extent can an employer prevent an employee misusing or disclosing its
trade secrets:

@) while the employee is still employed; and

An employer can mainly prevent an employee from disclosing its trade secrets
through section 7 of the Act, the principle of the general duty of loyalty of
employees, the Employment Protection Act, and contractual clauses regarding
secrecy in the employment agreement.

Section 7 of the Act concerns damages for breach of confidentiality obligations in
employment and states the following:

“Anyone who intentionally or through negligence exploits or reveals the trade
secret of his employer of which he has been informed in the course of his
employment under such circumstances that he understood, or ought to have
understood, that he was not allowed to reveal it, shall compensate the damage
caused by his action.”

The general duty of loyalty of employees usually involves an obligation of secrecy
with respect to sensitive information about the employer’s business and also
prohibits the employee from conducting competing activities outside his work. It
does not have to be specified in writing, but is tacitly implied by the employment
relationship.

Sanctions in the Employment Protection Act (SFS 1987:80), such as notice of
termination (section 7) and summary dismissal (section 18) may be applicable
where an employee unlawfully discloses or uses a trade secret, which he/she has
access to in his/her work. Notice of termination by the employer must be based on
objective grounds, while a summary dismissal is allowed only when an employee
has grossly neglected his obligations to the employer.

See below for further information concerning contractual clauses regarding
secrecy in the employment agreement.

(b) once the employee has left his employment?

An employer can prevent an employee from disclosing its trade secrets through
section 7, paragraph 2 of the Act and contractual clauses regarding secrecy in the
employment agreement.

Section 7, paragraph 2 of the Act concerns damages for breach of confidentiality
obligations after the termination of the employment and states the following:

“Where the action took place after the termination of the employment, the first
paragraph shall apply only where there are extraordinary reasons.”

See below for further information concerning contractual clauses regarding
secrecy in the employment agreement.

Please provide (in English and the language of your Member State) examples of
contractual clauses which can be included in a contract of employment to address
the scenarios in (a) and (b) above. Are such clauses generally enforceable? Does
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the court distinguish between "real" trade secrets and general information that
happens to be confidential?*

An example of a contractual clause which can be included in a contract of employment
and which addresses both scenarios in (a) and (b) above is attached as Exhibit A (in both
English and Swedish).

Contractual clauses regarding secrecy are generally enforceable in Sweden.

The courts should not distinguish between "real” trade secrets and matters that are only
formally covered by a contractual undertaking not to use/disclose. The importance and
quality of the information protected could however of course affect the courts
interpretation of the scope of the contractual undertaking and the liability arising for a
breach thereof.

7. What are, in your opinion, the inadequacies of the law on trade secrets in your
Member State? What improvements would you suggest?

The conditions under which business operate have changed in several ways since the Act
came into effect almost 20 years ago. Therefore, an official commission has reviewed the
Act and proposed several changes in a white paper (SOU 2008:63). We agree with the
official commission that the proposals would improve the Act. In summary, the following
changes are suggested:

+ The definition of “trade secret” should be clarified to establish expressly that
information concerning matters which constitute a crime is not a trade secret
within the meaning of the Act.

« A provision should be added to state explicitly that the Act is not applicable in
case of conflict with The Freedom of the Press Act and The Fundamental Law on
Freedom of Expression.

* A person who today has access to a trade secret in order to perform his or her
functions may disclose or exploit it without risking any criminal charges under the
Act (see however the crime “disloyalty to principal” which can be relevant for
some employees). A new section should be added to penalise unauthorised use
and disclosure also in this situation. It should apply to employees and other
persons involved in the business of an enterprise, such as directors and
personnel provided by staffing companies.

* Rules on securing evidence (“evidence investigation”) should be incorporated into
the Act. These rules would enable anyone who suspects that his or her trade
secrets have been attacked to apply for a court order authorising a search for
evidence, enforceable through the Enforcement Agency.

*  The protection of trade secrets is insufficient in respect of information obtained by
a party during court proceedings in general courts. A new rule on liability for
damages should be added so that anyone who, without valid cause, discloses or
commercially exploits trade secrets obtained in court proceedings may be liable
for damages.

Note that in England, the court will only protect "real" trade secrets after termination of employment but not general
information that happens to be confidential (lower grade information). Both types of information may be protected
during employment. It may be possible to protect lower grade information after employment by imposing a suitable
post employment contractual restriction (otherwise known as a restrictive covenant)
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8. For your Member State please provide a list of leading case-law, together with an
indication of the relevant issues dealt with in each case. The aim of this list is to
give an overview of the general principles applicable to the protection of trade
secrets in your Member State.

NJA 1995 p. 347, illustrates the definition of a trade secret

In an action by Sparbanken Sverige AB (“Sparbanken”) against M.A. and co-parties, the
defendants claimed that the District Court should order Sparbanken to provide its written
instructions concerning bank clerks’ responsibility to verify proof of identification at cash
withdrawals. Sparbanken opposed the claim, asserting that the instructions constituted a
trade secret and therefore were excluded from the duty of disclosure.

The Supreme Court based its decision on Section 1 of the Act, in which a trade secret
could consist of commercial or operational information relating to a business which the
entrepreneur keeps confidential and whose disclosure is liable to be detrimental in terms
of competition. Because the instructions affected Sparbanken’s ability to maintain its
market position, they were deemed to be of economic value for the bank. The Court also
found that Sparbanken had a reasonable interest in avoiding the disclosure of the
instructions. The instructions therefore constituted a trade secret and were excluded from
the duty of disclosure.

NJA 1998 p. 633, illustrates the definition of a trade secret

The consultancy firm JAHAB contacted the Swedish Teachers’ Union with a proposal
concerning cooperation for promoting the use of computers in school. After the proposal,
the Teachers’ Union founded a company according to the proposal but without the
participation of JAHAB. JAHAB asserted that the Teachers’ Union had exploited its
business concept and claimed damages according to Section 6 of the Act.

The action depended on whether JAHAB’s business concept was a trade secret as
defined in Section 1 of the Act. The Supreme Court first noted that the prerequisite
“commercial or operational information relating to a business” is broadly interpreted. A
business concept created by a company can be considered related to that business even
if the idea is a proposal of how other cooperating parties are to act. In addition, a trade
secret must be kept confidential. Although JAHAB had failed to request that the Teacher’s
Union refrain from disclosing the information to outside parties, the Court decided that the
business concept had been kept confidential. Despite the lack of explicit explanation,
confidentiality had clearly been JAHAB'’s intention during the negotiations with the
Teachers’ Union. The information was therefore a trade secret, and the Teachers’ Union
could be held liable for damages.

NJA 2001 p. 362, illustrates the rule regarding trade espionage by an employee

A.A., an employee at the technology company VIKAB, decided without permission to copy
the company’s customer register onto floppy disks and bring them home to his apartment.
He was charged with trade espionage according to Section 3 of the Act.

After establishing that the customer register was clearly a trade secret, the Supreme
Court stated that if an employee is charged under Section 3, the provision is restricted to
situations when the employee has accessed information that lies clearly outside the scope
of his work assignments. Since A.A. had had lawful access to the customer register, he
had not acquired information which had been kept secret from him by his employer. The
Court therefore dismissed the prosecution.
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AD 2010 ref. 27, illustrates extraordinary reasons for damage

M.F. was employed as an IT consultant for three years with the company Optinet Data
Aktiebolag (“Optinet”). M.F. having tendered his resignation and started his own business,
a dispute arose between M.F. and Optinet as to whether M.F. had made unauthorized
use of Optinet’s trade secrets and therefore was liable for damages.

Optinet asserted that M.F. had exploited Optinet's trade secrets, consisting of the
customer register, customer agreements and commercial offers, by using them in his own
competing business to take Optinet's customers. M.F. denied all claims.

It was clear in the case that M.F., after his employment terminated, had sent his contact
information to a large number of Optinet's customers and informed them that he had
started his own business. In order to do so, M.F. must have had access to the customer
register. Offers sent by M.F. to the customers revealed that he had used Optinet’s offers
as a template, as well as information on prices, services and contract terms included in
Optinet’'s customer agreements, to which he had access during his employment with
Optinet. M.F.’s actions constituted intentional exploitation of Optinet's trade secrets.
According to Section 7, paragraph 2 of the Act, after termination of the employment, an
employee is liable to pay damages to the former employer only if there are extraordinary
reasons. The Labour Court found that this requirement was met in the case and ordered
M.F. to pay damages.
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Example of a contractual clause concerning secrecy

English version

1.

11

1.2

13

CONFIDENTIALITY

The Employee undertakes to observe full confidentiality in respect of all affairs of the
Company and not to use or disclose, without authorisation, anything which the Employee
learned as a result of [his/her] employment, regardless of its form, concerning, for
example, the financial circumstances and other circumstances of an individual or
company, sales methods, marketing solutions, market surveys, business methods,
pricing, business relationships, customer contacts, staffing and staff issues as well as
financial issues, the disclosure of which can injure the Company (or the Company's
customers or cooperation partners), or which can constitute a trade secret of the
Company (or of the Company's customers or cooperation partners).

The Employee shall keep all documentation regarding the above circumstances (including
this agreement with appendices), regardless of its form, inaccessible to unauthorised
parties, and shall take all reasonable measures to minimise the risk that confidential
information is disclosed, disseminated or used in an unauthorised manner. Upon
termination of the employment, the Employee shall immediately return to the Company all
material in respect of the Company, the Company's business operations and/or
customers, as well as material in respect of the Company's cooperation partners and
services provided, regardless of its form, as well as all of the property belonging to the
Company and/or its cooperation partners.

This confidentiality undertaking shall also survive the termination of the employment. The
provisions of the confidentiality agreement in respect of the Company shall also apply to
the Company's affiliated companies.

Swedish version

2.

2.1

2.2

2.3

SEKRETESS

Arbetstagaren forbinder sig att iaktta fullstandig tystnadsplikt angaende alla Bolagets
angelagenheter och att inte obehotrigen anvanda sig av eller réja nagot som
Arbetstagaren fatt kannedom om till féljd av sin anstallning, oavsett dess form, rérande
exempelvis enskildas eller foretags ekonomiska forhallanden och andra forhallanden,
forsaljningsmetoder, marknadsforingslésningar, marknadsundersokningar, affarsmetoder,
prissattning, affarsrelationer, kundkontakter, personal och personalfragor samt finansiella
fragor, vars rojande kan skada Bolaget (eller Bolagets kunder eller samarbetspartners)
eller som kan utgdra en affarshemlighet hos Bolaget (eller hos Bolagets kunder eller
samarbetspartners).

Arbetstagaren skall forvara all dokumentation, oavsett dess form, rérande ovanstaende
forhallanden (inklusive detta avtal med bilagor) oatkomlig for obehoriga, och skall vidta
alla skaliga atgarder for att minimera risken for att konfidentiell information rojs, sprids
eller anvands pa obehorigt satt. Vid anstallningens upphorande skall Arbetstagaren
genast aterlamna allt material avseende Bolaget, Bolagets verksamhet och/eller kunder
samt material avseende Bolagets samarbetspartners och férmedlade tjanster, oavsett
dess form, samt all annan egendom som tillhér Bolaget och/eller dess samarbetspartners.

Denna sekretessforbindelse galler &ven efter anstéliningens upphorande. Vad som i
sekretessforbindelsen sags om Bolaget géller ocksa for till Bolaget narstdende bolag.
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UNITED KINGDOM

1. In civil proceedings, what difficulties have plaintiffs encountered in enforcing trade
secret legal protection in your Member State? In this regard you should consider
the following:

(a) What forms of interim relief, if any, are or are not available (e.g. preliminary
or interim injunctions)?

(b) What is the average duration of proceedings from initiating the claim to final
judgment?

(c) Are cases involving technical trade secrets heard by specialist judges?

(d) What measures are put in place to protect the secrecy of information during
the proceedings (e.g. can the public be excluded from the proceedings)?

(e) Approximately how many trade secret actions are heard by the civil courts
in your jurisdiction each year?

Are there any other issues of which you are aware which make enforcement of
trade secrets difficult?

In general there is no real problem in enforcing rights in trade secrets in the United
Kingdom. However actions tend to be expensive because of the need to prepare detailed
evidence.

(a) It is possible to obtain interim injunctions and search orders permitting the plaintiff
to search and take into custody materials containing the confidential information.

(b) This varies enormously depending on the complexity of the case. It could be a
matter of 18 months or several years. Because of the ability to ascertain the facts
at an early stage many cases are settled without the need for a trial.

(©) If a case involves particularly complex technical subject matter it will usually be
sent to the Patents Court or, if a smaller case, to the Patents County Court, both
of which have technically qualified judges.

(d) The Court can make a variety of orders ensuring that the secret information is not
further disclosed. These include directions that documents containing secret
information are not placed on an open court file, restricting the persons who have
access to such documents and requiring such persons to observe confidentiality
and having parts of the case heard in private.

(e) Statistics from the UK's Ministry of Justice indicate that the number of issued trade
secret/confidential information claims is growing (from three in 2006 to 95 in 2009)
Note that these statistics are for claims issued; only a handful of these cases will
reach trial as many will settle.

2. Can action be taken against innocent recipients of trade secrets and if so, in what
circumstances? What remedies are available?

An innocent recipient of trade secrets has a duty to respect confidentiality once they know
that the information is confidential. An injunction could be granted in an appropriate case
and the person required to deliver up any relevant documents etc. However the Court will
not award damages in respect of any use or disclosure whilst the recipient is unaware of
the confidentiality of the material.
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3. What defences are available to the defendant in a trade secrets action?

Possible defences are:

(a) That the information is not and/or was not confidential at the time of any relevant
disclosure or misuse. It may however still be possible to obtain an injunction
(usually for a limited period) against a defendant where the information has
become public as a result of the defendant’s own conduct;

(b) That the information is not worthy of protection because it is not of sufficient
importance. (Different standards apply to information gained by an employee in
the period of employment and after such employment has ceased — see below.)

() That the Plaintiff has no legitimate interest in the protection of the information.

(d) That it would be against public policy to protect the information; for example if the
information reveals the commission of a crime or other seriously improper
conduct. In the latter case there may only be protection for the defendant to the
extent that he has disclosed the information to the appropriate authority such as
the police or the relevant supervisory body. The burden of showing that the
disclosure was in the public interest generally lies with the defendant In the case
of information in the possession of the government the burden of proof is upon the
government to show that is in the public interest not to publish the information.

(e) That the defendant did not reasonably know of the confidentiality of the
information at the time of the disclosure or use.

4, Which different types of trade secrets are recognised in your jurisdiction (e.g.
manufacturing technology, commercial know how such as price or customer lists)?
How, if at all, are they treated differently by the law?

All types of secret information, which is of commercial value, can be protected.

5. In taking action for misuse of secret information does the court or legislation
consider the importance of the information in determining whether or how it may
be protected?

The Court has discretion as to whether to grant an injunction. The importance of the
information will be a factor in deciding whether an injunction should be granted. There
may be other cases where the Court considers that an award of damages is sufficient to
compensate for the past and future use. These will be cases where it was intended that
the information should be commercially exploited by the defendant or other third parties
subject to payment of a royalty. Trivial information will not be protected.

6. To what extent can an employer prevent an employee misusing or disclosing its
trade secrets (a) while the employee is still employed and (b) once the employee
has left his employment?

Please provide (in English and the language of your Member State) examples of
contractual clauses which can be included in a contract of employment to address
the scenarios in (a) and (b) above. Are such clauses generally enforceable? Does
the court distinguish between "real" trade secrets and general information that
happens to be confidential

Whilst employed an individual has a duty of good faith to his employer and will be bound
to keep all confidential information secret. After the employment has ended the Court will
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usually only offer protection to high-grade confidential information (“real trade secrets”)
and not day-to-day information however confidential. The factors that the Court will take
into account in determining whether information should be protected after employment
are:

(a) the nature of the employment;
(b) the nature of the information;

(©) whether the employer impressed upon the employee the confidentiality of the
information

(d) whether the information can be easily isolated from other information that the
employee is free to use.

None of these factors is conclusive.

It may be possible to protect lower grade information after employment by imposing a
suitable post-employment contractual restriction (otherwise known as a restrictive
covenant).

One example of a contractual clause:

"The Employee shall not, either during his employment, otherwise than in the
proper course of his duties, or thereafter, without the consent in writing of the
Company being first obtained, divulge to any person firm or company and shall
during the continuance of this agreement use his best endeavours to prevent the
publication or disclosure of

0] any confidential information of the Company; or

(i) any of its trade secrets;

which may have come or may come to his knowledge during his employment.
For the avoidance of doubt trade secrets include the following:

[Set out the specific matters that the Company considers to be trade
secrets as opposed to general confidential information].

This restriction shall cease to apply to information or knowledge which may
(otherwise than by reason of the default of the Employee) become available to the
public.”

Clauses that do not distinguish between general confidential information and real trade
secrets may be wholly unenforceable post-employment - although there will be an implied
obligation not to make use of real trade secrets post-employment in any event. It is
suggested that the best way of protecting ordinary confidential information post-
employment is by a clause restricting the employee from working for a competitor for
limited period of time.

7. What are, in your opinion, the inadequacies of the law on trade secrets in your
Member State? What improvements would you suggest?

Generally the law works well in this area. It is not based on statute law and has
developed organically to meet the needs of industry and commerce. This is the case both
in relation to the law per se but also in relation to the remedies available. There is a
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danger that threats of actions for breach of confidence can be abused in order to deter
competitors from taking on an ex-employee but the need for proper particulars and clear
evidence in order to pursue proceedings should prevent unmeritorious actions. However
the need for clear evidence and the fact that the court needs to have detailed particulars
of the information sought to be protected can make enforcement expensive.

Some development of the law in Scotland is probably needed.

8. For your Member State please provide a list of leading case-law, together with an
indication of the relevant issues dealt with in each case. The aim of this list is to
give an overview of the general principles applicable to the protection of trade
secrets in your Member State.

Gartside v Outram [1856] 26 LJ 113

The Plaintiff sought to prevent an employee revealing confidential information about the
Plaintiff's commercial dealings. The Court found that although an employee was
prohibited from disclosing certain information relating to his employer’s transactions this
prohibition did not extend to the disclosure of “iniquity”. In this case the information
related to dealings by the Plaintiff where he had cheated his customers and its disclosure
could not be restricted.

Saltman Engineering Co Limited v Campbell Engineering Co Limited [1948] 65 RPC
203

The Defendant (which had no contractual relationship with the Plaintiff) used the Plaintiff's
confidential drawings in order to make tools for itself. A duty of confidence does not
depend upon a contractual relationship between the Plaintiff and Defendant but is based
on a duty of fairness which is independent of contract.

Mustad v Dosen [1963] 3 All ER 416

Information that was confidential but was subsequently published in a patent specification
by the owner of the trade secret could no longer be protected.

Printers & Finishers v Holloway [1964] 3 All ER 54 [1965] WLR 1

This case related to process technology. An employee has a duty not to use confidential
information belonging to his employer as part of his express or implied duty of good faith.
His obligations post-employment are more restricted and do not extend to all confidential
information. However the ex-employee must respect real trade secrets post-employment.

Cranleigh Precision Engineering v Bryant [1964] 3 All ER 289 [1966] RPC 81

The Defendant made use of information of which he had gained knowledge of the
Plaintiff's design whilst a director. Notwithstanding the fact that the information had
become public the judge granted an injunction. This was distinguished from Mustad v
Dosen (supra) on the grounds that the information became public because of the
Defendant's default.

Seager v Copydex (No.1) [1967] IWLR 923

Abortive licence negotiations gave rise to an obligation of confidence even though the
confidentiality of information provided during discussions was not mentioned.

Terrapin v Builders’ Supply Company [1967] RPC 375
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The Defendant had gained a head start by gaining unauthorised access to design
drawings for portable buildings. Although the confidential information was subsequently
published by the sale of the buildings, an injunction was granted for a period to
compensate for his head start.

Coco v Clark [1969] RPC 41

Defendant alleged to have used Plaintiff's technical information to make moped engines.
The Plaintiff was not apparently manufacturing itself. The judge summarises what he
sees as the essential requirements for a successful breach of confidence claim:

(1) the information must have the quality of confidence about it;

(i) the information must be imparted in circumstances importing an obligation
of confidence;

(iii) there must be unauthorised use of that information to the detriment of the
person communicating it.

(N.B. There is room for some discussion as to whether the second requirement is
necessary as stated by the judge in this case.)

Initial Services v Putterill [1969] 1 QB 396
This also applies Gartside v Outram to unlawful anti-competitive activity.
Seager v Copydex (No.2) [1969] 2 All ER 718

Defendant misused information relating to a carpet gripper which was communicated
during negotiations and incorporated the information in a patent specification.

An award of damages equivalent to the capital value of the information may be
appropriate in a case where the claimant was willing to license the defendant to use the
information.

Franklin v Giddins [1978] Qd.R 72 (Australia)

Trade secrets can be embodied in genetic material — in this case the root stock for a new
variety of nectarine trees.

Fraser v Thames Television [1983] 2 All ER 101

A simple commercial idea can be protected. In this case the idea was a format for a TV
programme.

Francome v Mirror Group Newspapers Limited [1984] 2 All ER 408

The newspaper sought to publish a story that a horse racing jockey was corrupt. The
information had been obtained by phone tapping and was confidential. The Court referred
to the principle in Gartside v Outram. However the disclosure of improper behaviour
which is outside the prohibition may only be to the “proper authority” such as the police or
a regulatory body. In the case of suspected wrongdoing the confidence can then continue
to be respected if the suspicions prove unfounded.
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Faccenda Chicken v Fowler [1985] 1 All ER 724 [1985] FSR 105

This case relates to the obligations of an ex-employee in relation to commercial
information relating to a business of rearing and selling chickens. The Court of Appeal
reaffirmed the principles set out in Printers and Finishers v Holloway as to the obligations
of an ex-employee. Where the parties are or have been linked by a contract of
employment the obligations of the employee during and after employment are by the
express or implied terms of that contract. In particular although in some cases sales and
pricing information may be protectable, in this case it did not have the necessary degree
of confidentiality. The Court listed a number of factors to be taken into account in coming
to this conclusion.

English & American Insurance Co Limited v Herbert Smith & Co [1988] FSR 232

An individual who has received confidential information innocently has a duty not to
disclose or make use that confidential information as soon as he recognises it as such. In
this case a law firm received by mistake documents belonging to the other side in
litigation.

Attorney General v Guardian Newspapers (No 2) [1990] 1 AC 109

The Claimant sought to prevent newspapers publishing information which had already
been published by US newspapers as a result of a breach of confidence by an ex-
member of the security services. No injunction was granted and there was some
discussion as to whether there should be power to do so in such circumstances. There
was some discussion of the significance of the Terrapin and Cranleigh "spring board"
cases without coming to any clear conclusion.

Ocular Sciences v Aspect Vision Care [1997] RPC 289

The claimant’s action related to alleged misuse of confidential information in contact lens
manufacture.

The need for proper particulars of breaches of confidence emphasised to avoid the action
being used to harass the defendant.

Review of springboard cases — doubt as to whether injunctions should be granted where
the information has become public knowledge.

Injunctions may be granted to prevent sale of “derived products” where substantial use
has been made of the confidential information in their manufacture although the products
do not actually incorporate the information. In this case the judge was not prepared to
injunct the defendants from selling or manufacturing but was prepared to grant an
injunction preventing publication of the claimant’s information and award damages.

Vestergaard v Bestnet [2009] EWHC 1456

Where the claimant has established that the defendant has acted in breach of an
equitable obligation of confidence and that there is a sufficient risk of repetition, the
claimant is generally entitled to an injunction save in exceptional circumstances.

Doubt expressed as to whether springboard injunctions should be granted but if so they
should be for a limited period.

Vercoe v Rutland Fund Management [2010] EWHC 424
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Where a duty of confidence is based solely on a contractual relationship, compensation
should be assessed as damages on a contractual basis. The availability of an account of
profits is limited to “true” breach of confidence cases.

Appendix
Note on law in the United Kingdom

The explanation of law contained in this note relates in the main to the law of England and Wales.
The law applied in Northern Ireland is generally similar. Scots Law has a different basis from
English law. English law is a common law system. Scots law is a “mixed system” incorporating
principles of the civil law (similar to most European continental countries) and common law.
Although Scots law in relation to confidentiality is similar in many respects to English law and note
is taken of English cases the law is not necessarily identical. There are also significantly fewer
confidentiality cases decided in Scotland and the law is less developed. Consequently some
questions resolved in England such as the duties of a third party recipient of confidential
information are not yet entirely clear under Scots law but the indications are that the law will
develop in a similar manner.
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