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A. Analyss

Thefirst Giovannini Report® identified national differencesin the rules governing corporate actions
(such as the offering of share options, or rights issues, etc.) as a potential barrier to efficient cross-
border clearing and settlement. This was the case because corporate actions often required a
response from the investor and this passing down and up of information, instructions and
distributions regularly followed local customs and procedures. Consequently, entities providing
securities settlement and custody generally needed to be rooted locally. Similar problems arosein
the context of other types of corporate actions like the payment of dividends or cash accruals.
Therefore, the report advocated the accel erated implementation of technical industry standards
under the auspices of market associations.

In its second paper, the Giovannini Group acknowledged that the range of topics covered under
Barrier 3 was effectively very broad®. Besides the technical/operational issues®, there clearly was a
legal aspect. For example, as to the moment when a purchaser was treated as having become the
owner of a security for the purposes of corporate actions, some jurisdictions made reference to the
trade date, othersto the intended settlement date, yet another group to the actual settlement date.

The EU Commission itself included the legal aspects which had emerged in the context of Barrier 3
together with Barriers 13, 14 and 15 within the group of legal impediments to efficient cross-border
clearing and settlement* and mandated the Legal Certainty Group to deal with thisissue®, which
was called upon taking into account pre-existing legislation, in particular the Shareholders rights
directive (SRD, cf. infra), and to advise on the extent to which further harmonisation is needed®.

I. Scope

In its ongoing work, the Legal Certainty Group is called upon examining to what extent differences
between Member States' legal frameworks cause inefficiencies of the cross-border exercise of
corporate rights and by what means these discrepancies should be eliminated. The Legal Certainty
Group at present works under the hypothesis that, from alegal perspective, Barrier 3 would be
removed as soon as a cross-border investor isin aposition vis-a-vis the issuer that is comparable to
the position of adomestic investor’. Consequently, the goal is to eliminate all disadvantages which
arise as a consequence of the intermediation of securities across borders of the Member States.

Il.  Subsidiarity and proportionality

The approach taken by the LCG in the analysis follows the common principles of the EU law, such
as subsidiarity and proportionality. As aresult, the proposed means are aimed to achieve minimal
intervention necessary to achieve the goal of removing legal obstaclesto cross-border corporate
actions, and the approach taken in designing those means is based on functionality, rather than the
intervention in the core of the national legal systems.

I11. Evidence

First Giovannini Report, p. 47.

Second Giovannini Report, p. 10.

Cf. work of the CESAME Group on Barrier 3, http://ec.europa.eu/internal_mar ket/financial-markets/clearing/cesame_en.htm.
Commission 2004 Communication, p. 25.

Mandate for the Legal Certainty Group, January 2005, p. 1, http://ec.europa.eu/internal_market/financial-

mar kets/docs/certainty/mandate_en.pdf.

Note to the Chairman of the Legal Certainty Group, 19.09.2006, p. 2, http://ec.europa.eu/internal_market/financial-

mar kets/docs/certainty/reply_note_en.pdf.

7 Cf. dsoRecita 5 of the SRD.
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IV. Identification of leading questions
Two main issues are at the basis of inconsistencies:
- first, the diversity of methods to identify the person entitled to exercise corporate rights,

- second, the range of corporate actions which are available to that person, even in across-
border holding scenario, needs to be identified and clarified.

B. TheAdviceof the Legal Certainty Group

I.  Personal scope: the person entitled to exercise corporate rights

Itis the key function of all securities to evidence the right and identify the entitled person. That was
easy aslong as certificates circulated amongst investors. In the world of book entries, the
identification became less sharp.

1. Criteriafor identification

On a purely domestic level, the mechanisms to identify the entitled person are generally supposed
to work well; as soon as the identification of the entitled person requires looking across the border,
things become evidently more complicated. Therefore, the identification of the person entitled to
exercise the corporate rights is paramount for the solution of the legal aspects of Barrier 3.

Asthe EU only recently legislated in the field of corporate actions, the Legal Certainty Group
started its deliberation of how to identify the person entitled to exercise the corporate rights by
examining the framework regarding corporate actions within the EU. Also, the Unidroit draft
Convention addresses the issue.

a. EU legal framework for shareholdersrights

The Shareholders' Rights Directive (SRD)® was formally adopted in July 2007. Currently, the
Commission is assessing the need and appropriateness of further potential measuresin thisfield, to
complement the directive’.

I Shareholders Rights Directive

The Directive introduces minimum standards to ensure that shareholders of companies whose
shares are traded on aregulated market have atimely access to the relevant information ahead of
the general meeting and simple meansto vote at a distance. It allows Member States to take
additional measures to facilitate further the exercise of the rights referred to in the Directive.

The Directive features the following key provisions:

— Article 5: Minimum notice period of 21/14 days for most general meetings of listed
companies and internet publication of the convocation and of the relevant documents;

— Article 7: Abolition of share blocking and introduction of arecord date in all Member States
which may not be more than 30 days before the general meeting;

8 Directive 2007/36/EC on the exercise of certain rights of shareholdersin listed companies, http://eur-
lex.europa.eu/LexUriServ/site/en/0j/2007/1_184/I_18420070714en00170024.pdf.

9 Fostering an appropriate regime for shareholders rights, Third consultation document of the Services of the Directorate General Internal Market
and Services, 30.04.2007, http://ec.europa.eu/internal_market/company/shareholders/indexa_en.htm (hereinafter “the Consultation Document™).


http://eur-lex.europa.eu/LexUriServ/site/en/oj/2007/l_184/l_18420070714en00170024.pdf
http://eur-lex.europa.eu/LexUriServ/site/en/oj/2007/l_184/l_18420070714en00170024.pdf

5/17

— Article 8: Abolition of obstacles on electronic participation to the general meeting, including
electronic voting;

— Article 9: Right of shareholdersto ask questions, and obligation on the part of the company
to answer questions,

— Articles 10, 11: Abolition of existing constraints on the eligibility of people to act as proxy
holder and of excessive formal requirements for the appointment of the proxy holder;

— Article 14: Disclosure of the voting results on the company's internet site.

Though not explicitly dealing with the area of clearing and settlement in particular or post trading in
general, the SRD's legal framework is a benchmark for any further work on the legal aspects of
Barrier 3. First, as regards the material scope of the work (i.e., which rights are channelled to the
entitled person and by which means, see infra). Second, the SRD contains a definition of the person
entitled to exercise these rights. In the context of the SRD, this person is called the “shareholder”.

“ Shareholder means the natural or legal person that is recognised as a shareholder under
the applicable law”, SRD Article 2(b).

“The Member Sate competent to regulate matters covered in this Directive shall be the
Member Sate in which the company has its registered office, and references to the
‘applicable law' are references to the law of that Member Sate” , SRD Article 1(2).

Consequently, the person entitled to the rights under the SRD is the natural or legal person that is
recognised as a shareholder under the law of the Member State in which the company has its
registered office. This approach is supported by Recital 3 of the SRD.

“Holders of shares carrying voting rights should be able to exercise those rights given that
they are reflected in the price that has to be paid at the acquisition of the shares|[...]”

Ii.  Consultation document on shareholders rights

The consultation document on sharehol ders rights sets out a set of several draft recommendations'®.
Some of them relate immediately to the exercise of rights attached to securities. In particular in the
framework of its Question 4!, the paper makes reference to the person entitled to exercise corporate
rights.

Section 4.2.2;

“Where a client is entitled to give instructions about the exercise of the voting right, Member
Sates should ensure that financial intermediaries that are part of the chain of intermediaries
between that client and the issuer either cast cotes attached to shares in accordance with the
clients' voting instructions or transfer the voting instructions to another intermediary higher
up in the chain.”

Section 4.2.5:

Member Sates should ensure that intermediaries take the necessary measures to have the
client's name registered in the register of companies which have issued registered shares.
This obligation should not apply where the client objects to his name being registered.

10 The consultation iswork in progress. The deadline for submitting comments on the draft recommendations has expired on 27 July 2007. The
Commission is currently analysing the submissions and considering the way forward.

11 Other proposed recommendations equally concern rights of the entitled person, however, there is no direct reference to that person that could be
used for the current analysis, cf. Questions 2 and 3.2.3 of the Consultation Document.
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iii.  Transparency Directive

Under the Directive, all securitiesissuers have to provide annua financial reports within four
months after the end of the financial year. Investors in shares receive more compl ete half-yearly
financia reports. Those issuers who do not publish quarterly reports need to provide quarterly
management statements. Bond issuers are also required to publish half-yearly reports. The Directive
is aso intended to improve the European dissemination of information on issuers, thus removing a
barrier to cross-border investment.

The definition of shareholder applied by the Transparency Directive™ differs from the one used in
the SRD, cf. supra, though the original proposal for the SRD included an identical copy (deleting
however [iii])*:
“ ‘Shareholder’ means any natural person or legal entity governed by private or public law
that holds:
(i) sharesof theissuer inits own name and on its own account;
(i) shares of the issuer in its own name, but on behalf of another natural person or legal
entity” ;
(iii) depository receipts, in which case the holder of the depository receipt shall be

considered as the shareholder of the underlying shares represented by the depository
receipts’.

b.  Approach taken by the Unidroit draft Convention

The issue of who isthe beneficiary of the corporate rights is also addressed by the current version
of the Unidroit draft Convention initsArticles 7(1):

"The credit of securities to a securities account confers on the account holder

(a) theright to receive and exercise the rights attached to the securities, including in
particular dividends, other distributions and voting rights:

(i) where the account holder isnot an intermediary or is an intermediary acting for
its own account; and,

(ii) in any other case, if provided so by the non-Convention law;

(b)[..]"

Cc. Assessment

Developing a definition of the person entitled to exercise corporate rights probably starts from
looking at two contrarian approaches:

First, the solution to the legal elements of Barrier 3 could work on the assumption that the person
entitled to exercise corporate rights should always be to the account holder. This approach would
have the great advantage, that the account holder is generally very easy to identify and that the

12 Directive 200 2004/109/EC of the European Parliament and of the Council of 15 December 2004 on the harmonisation of transparency
reguirements in relation to information about issuers whose securities are admitted to trading on aregulated market, http://eur-
lex.europa.eu/LexUriServ/site/en/0j/2004/1_390/I_39020041231en00380057.pdf.

13 Article 2(c), Proposal for adirective on the exercise of voting rights, COM (2005)685 final, 05.01.2006, http://eur-
lex.europa.eu/LexUriServ/site/en/com/2005/com2005_0685en01.pdf.


http://eur-lex.europa.eu/LexUriServ/site/en/oj/2004/l_390/l_39020041231en00380057.pdf
http://eur-lex.europa.eu/LexUriServ/site/en/oj/2004/l_390/l_39020041231en00380057.pdf
http://eur-lex.europa.eu/LexUriServ/site/en/com/2005/com2005_0685en01.pdf
http://eur-lex.europa.eu/LexUriServ/site/en/com/2005/com2005_0685en01.pdf
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definition does not make reference to any legal concepts but is rather built on a practical criterion
which can be found uniformly in all EU jurisdictions. Furthermore, there would be an excellent
accord between the work on Barrier 3 and the efforts to resolve Barrier 13, as the conceptua make
up of the latter is entirely built on the account holder's position. However, applying this concept to
Barrier 3 would not take into account that, on the one hand, the account holder is often not entitled
in economic terms as he holds the securities for a another person, and, on the other hand, that there
isin many of the EU jurisdictions adirect legal relationship (* property”) link between the issuer
and the person at the bottom end of the holding chain. For this reason, the account holder is not an
ideal point of reference in the context of Barrier 3.

Second, the solution could build on identifying the person who is actually at the bottom end of the
holding chain and has paid the price for the securities as being entitled to exercise corporate rights.
Thiswould certainly be avalid result in terms of governance of the issuing company and also
reflect perfectly the underlying economic reality. However, this approach, aslong as applied as an
absolute principle, bears difficulties. On the one hand, this "bottom end person” sometimes cannot
beidentified for practical reasons; on the other hand, there are cases where this person is not
interested in exercising the relevant corporate rights (but for reasons of corporate governance, the
rights should not be unused); or, legal tradition has lead to aunderlying legal framework where
regularly rights are exercised by persons that are not economically entitled (though, in most cases,
they exercise the rights on the basis of instructions given by the person at the bottom end of the
holding chain). Lastly, this criterion, in specific cases, might be extremely difficult to apply in a
cross-border context.

Consequently, work on the legal aspects of Barrier 3 requires striking a bal ance between these two
extreme concepts. All approaches taken by the legal instruments described above attempt to achieve
this balance.

The SRD, inits Recital 3, takes arather economic approach in determining who should be entitled
to exercise the rights: the person who has paid the price for the shares (cf. supra). However, the
SRD accepts the current differences between the definitions, in the different Member States, of the
term "shareholder”, given that the technological infrastructure so far is not sufficiently harmonised
to reflect elements of the legal analysis of a different jurisdiction. Insofar, the Council and the
Parliament have opted for alimited approach to the issue of who is the person entitled to the
relevant corporate rights. The precise definition of “shareholder” isleft to the national law, cf.
supra.

Difficultiesin applying the definition of the SRD could for example arise in where jurisdictions
recognise shareholders only in case they receive their title under a specific legal make up, whereas
other jurisdictions identify the shareholder differently. Thisis especially the case of discrepancy
between alegal framework which is based on direct property of the shareholder whereas other
countries allow a split between legal title in shares and the beneficial ownership of them.

Example:

Aninvestor in ABC sharesis located in X-Country, whereas ABC-Company is located in Y-
Country. In X-Country, a split between legal title and beneficial ownership is possible.
Under the actual arrangements, the investor is beneficial owner whereas the legal titleis
with one of the custodians in the cross-border holding chain. The law of Y-country does not
know the concept of beneficial ownership, and only the legal owner is recognised as
sharehol der.

Consequently, under specific circumstances, the SRD's fall back on national corporate law might
lead to aresult which is not covered by Recital 3.

The concept used in the Consultation Document refersto the “client of afinancial intermediary”.
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This approach is entirely based on the contractual relationship between two persons and bears
neither an element of corporate or property law nor any economic reasoning. In the context of
eliminating legal obstacles stemming from differencesin the national legal provisions affecting
corporate action processing, the concept of “client” does not appear to be sufficiently sharp.

The definition used in the Unidroit draft Convention comes to a partly different result. The method
for identifying the entitled person refers to persons who are not intermediaries (and therefore do
necessarily hold for their own account) and intermediaries holding for their own account. In order to
avoid the difficult issue of who is a shareholder in terms of the company law of each jurisdiction, it
takes a rather economic point of view in making the holding for own account the decisive criterion.
Thisleads to aresult where the exercise of corporate rightsis supposed to happen between the
issuer and the person that is entitled in economic terms, regardless whether the jurisdiction of the
issuer recognises the legal make up of the entitlement of the investor (legal or beneficial owner,
etc). One could say that the Unidroit draft Convention reflects fairly well the reasoning of Recital 3
of the Shareholders' Rights Directive and does not fall back on the legal analysis of national
company law.

However, Unidroit Article 7(1)(a-ii) addresses the issue that in some jurisdictions, an exercise of
corporate rights by persons that do not hold for their own account is possible. Insofar thereis an
exception to the underlying economic approach. Thisisto recognise that in some jurisdictions
intermediaries are entitled to exercise corporate rights vis-a-vis the issuer, for example in the case
where they are registered as the legal owner of the securities and the person “that paid the price” is
entitled either as abeneficial owner or on the basis of any other derived interest.

The definition contained in the Transparency Directive, though its wording differs from the Unidroit
draft, comesto avery similar, however not identical, result. It equally adopts the economic
approach (“holding for own account”) in its subparagraph [i], which fully corresponds to
subparagraph [i] of the Unidroit definition. Then, its second subparagraph envisages the same legal
reality as the second subparagraph of the Unidroit definition, namely the possibility of split between
two persons: one person in the position to exercise the corporate rights while the other oneis
economically entitled. However, in detail both rules might come to different results in specific cases
because the definition of the the second subparagraph of the definition of the Transparency
Directive is narrower, as the “split” is described by referring to a specific legal concept (“in the own
name, but on behalf of another person”). There are legal concepts where the intermediary definitely
holds in its own name but not “on behalf” of the person at the bottom end. “On behalf” could be
read as having alegal connotation, in particular as referring to the legal concept of procuration or
representation. But thisis not necessarily the case, in particular in legal systems where account
holders have merely an interest against the intermediary instead of one in the underlying asset. It is
not clear why the definition contained in the Transparency Directive, in its second subparagraph,
steps back from the approach used in the first subparagraph. “1n its own name, but for the account
of another person” would have been more stringent. However, the practical differences between the
Unidroit definition and the one of the Transparency Directive are certainly marginal.

As regards subparagraph [iii] of the definition of the Transparency directive, the Legal Certainty
Group follows the opinion of the drafters of the SRD*, that investors in depositary receipts should
in principle also be entitled to determine how underlying shares are to be voted. However, the
inclusion of receipt holders in the definition would not, of itself, necessarily lead to this result as
the contents of issuing agreements on depositary receipts vary as far as voting rights are concerned
and these differences usually also have an impact on the price of the receipts. Therefore, it seems
not practicable to draw up a harmonised binding rule in respect of the holders of depositary receipts.

14 Proposa (footnote 13), p. 4.
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d. Conclusion and proposal

Recital 3 of the SRD provides for avalid benchmark when devel oping a technique with aview to
identifying the entitled person in the context of legal obstacles identified under Giovannini

Barrier 3. However, there is agreement that it would be too ambitious to attempt harmonising the
guestion of who is the shareholder in terms of corporate law and equally not sensible to attemptsto
always identify the person at the bottom end of the holding chain that bears the economic risk.

All three existing approaches described above (SRD, Transparency Directive, Unidroit) strike a
practicable balance between cross-border compatibility and ex-ante certainty on the one hand and a
neutral and functional approach on the other hand. All three concepts appear to leave the same
broad level of flexibility to the domestic law. The SRD, however, might be more difficult to apply
in practice, asit entirely refersto national legal concepts. Unidroit and the Transparency Directive
take a basically identical, functional and economic approach, which appears to serve the aims of the
work on Barrier 3 better than the one of the SRD. Which one is preferable is difficult to decide. The
reference to the national legal framework (subparagraph [ii] in both definitions) seems to be more
neutral and sharp in the Unidroit draft Convention. However, the definition of the Transparency
Directive bears the advantage that it is aready part of the acquis communautaire and that the use of
identical definitions greatly improves the consistency of the EU legal framework.

Therefore, the Legal Certainty Group advises to use a definition built on the one
contained in Article 2(1)(e) of the Transparency Directive (with the exception of
the third subparagraph) in the context of the resolution of differencesin national
legal provisions affecting corporate action processing.

2.  Howtoterm theentitled person

Another issueis closely linked to the method of identification: it seems to be highly difficult to term
this person in away which properly reflects the underlying concept. In the present context, a
handful of notions intended to catch the content of “ person entitled to exercise the rights’ can be
found: account holder, client, investor, ultimate/last investor, shareholder, holder, proprietor, owner,
beneficial owner, etc.

Asthe Legal Certainty Group tends to built its further considerations on a definition of the entitled
person which stems from the Transparency Directive, it would be natural to adopt also the term
used in that directive, which is“shareholder”. However, shareholder is a narrow concept relating
only to onetype of security. Moreover, shareholder isalegal concept of each national corporate law
and its precise content varies between all EU jurisdictions. Furthermore, the notion does not reflect
the functional, economic approach on which the definition should be based, in particular it does not
cover holders of debt securities. Therefore, a different notion should be applied.

From the notions assembled above, some bear the identical defect: “proprietor”, “owner” and
“beneficial owner” areall mirroring legal concepts that do not have exactly the same meaning
throughout the EU jurisdictions, whereas “client” istoo imprecise. “Account holder”, though being
afunctional term and very precise, would be conceptually incorrect in the present context (cf.
supra). The remaining two terms, “investor” and “ultimate investor”, are both regularly used in the
context of shareholders' rights. They reflect quite well the functional and economic reasoning
adopted by the Legal Certainty Group while being conceptually absolutely neutral at the same time.
“Ultimate investor”, however, bears the risk that, from aterminological point of view, one could
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expect other investors to take part in the holding chain, which is not the case if “investor” is
understood as being the person that bears the economic risk and having the economic benefits of the
securities.

The term “investor” seems most suitable, bearing in mind that the aim of the Legal Certainty
Group’s work on corporate actions consists in the analysis of the modified relations between the
issuer and investor in securities held through intermediaries/account providers. The intermediary
system in fact constitutes the “evidentiary system” that is needed after the disappearance of
“negotiable paper instruments’. In case of the systems where securities are held through account
provider, the issuer — investor relationship is substituted by a set of legal relationships, with various
rights and obligations related to administration of this evidentiary system, which, although they in
fact facilitate and streamline the process of communication between the issuer and the investor, are
more complex from the legal point of view: the relationships between the issuer and account
providers, and between the account providers and the investors /account holders.

Consequently, the Legal Certainty Group, in the context of the removal of
differencesin national legal provisions affecting corporate action processing
(Barrier 3), advisesto refer to the person entitled to exercise the corporate
rights attached to securities as “the investor”.

1. Material scope: processing of corporate actions

1. Introduction

a. Corporate actions

b. Typesof securities

o

Processing

d. Mandatory and contractual/otional processing of corporate actions

Asageneral rule, for practical and cost reasons, not all information published by the issuer and not
al information or instructions given by the investor can be passed up or down by the account
provider. A selection and determination have to be made and the cost aspect as well as the general
discretion of the parties to a securities account agreement regarding the scope of obligations of the
account provider have to be taken into account.

2.  Analysis

a. Thelegal implication of theintermediaries rolein corporate actions

Asaresult of the interposition of the intermediaries, often multiple chains thereof, between the
investor and the issuer, in order for the investors to exercise the rights and enjoy the benefits vested
in their securities, assistance of the intermediary isrequired. Even in case of the legal systems
which recognise the investor as the legal owner of securities, the very fact of holding the securities
through a system of book entries, requires the intermediary to asleast participate in the process of
evidencing and identification of the investor vis-a-vis the issuer for the purpose of particular
corporate events. A whole spectrum of activities/assistance by intermediariesin case of corporate
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eventsis possible. From action as simple as issuing a certificate for the investor which the investor
can show to the issuer in order to be entered on alist of shareholders for a particular corporate
event, through providing for a channel of communication between the investor and the issuer
(whether it is provided for partia or full-fledged communication, may vary from corporate event to
corporate event), and ending on the actual exercise of investor’ s rights, including the decision-
making (in those systems which attribute the legal ownership of securities to the intermediary,
rather than the investor). Notwithstanding the fact that a number of the services offered by
intermediaries in the context of corporate actions are value-added services, it is necessary to analyse
the functions of intermediaries in corporate actions, in particular in case of the cross-border
processing of corporate events, and to identify whether and within which scope certain
actions/assistance by the intermediary is necessary for the investor to be able to enjoy hisher
securities. Such actiong/assistance may amount to legal duties of the intermediaries, in particular
with regard to passing up and down of information between the issuer and the investor, which
should be accepted in all Member States in order to remove any existing obstacles to effectively
enjoy securities once an investor acquires them, bearing in mind that any such duties shall be
constructed with regard to the principles of subsidiarity and proportionality of the EU Law (cf. para
All above).

b. Passing down information from the issuer to the investor

At the present time, there is no consistency between the EU Members state | egislations regarding
the information flows between the issuer, the account providers and the account holder. The extent
of the obligations of account providers to pass down corporate information varies indeed
significantly depending on in which jurisdiction it is situated. Hence, legal uncertainty results from
this situation, which is particularly visible in case of cross-border security holdings. Therole of the
CSD and, in turn, al account providersin the holding chain in processing information down from
the issuer to the investor needs to be defined. The overall solution of this issue necessitates measure
from two angles, namely:

— Operational harmonisation: by which meansis a piece of information passed down from a
technical point of view. Which language is used in cross-border situations? Which are the
time lines?

— Lega harmonisation: Which type of information should be unconditionally passed on and
which type of information can be passed on depending on the arrangements made in the
account agreement? Which are the liabilities in case of failure?

I Operational issues: CESAME

In the framework of the CESAME initiative, private sector proposals co-ordinated by the European
Credit Sector Association (ECSAs) and the European Central Securities Depositories Association
(ECSDA) in co-operation with ESF, EALIC and FESE address the harmonisation of corporate
actions processing from an operational point of view. In particular, in its Response™ to the
Giovannini Report Barrier 3, ECSDA distinguishes the “announcement information” availablein
the market into two types:

— operational information, i.e. basic information that indicates that an event has been
announced, its basic terms and how the issuer chooses to run the event;

— vaue added information, i.e. the information which is necessary to make a decision relating

15 The European Central Securities Depositories Association’s Response to the Giovannini Report Barrier 3, Corporate Actions - Part 1 - Mandatory
Distributions, 30 June 2005.
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to the event, often contained in large legal documents'™.

The basic assumption of ECSDA isthat CSDs are best placed to play a pivotal role in the
processing of the “operational information” since CSDs know who all holders (at thefirst level) are
and, hence, are able to transmit the information to the first layer of the chain of ownership. The
theory underlying this assumption isthe “push” theory of information flows, applicable to all
corporate actions and meeting information, in accordance to which as soon as the CSD receives the
information, it shall push it to all its participants, rather than simply posting the information and
waiting for users of the systemsto retrieve it.

ECSDA focuses on the transmission of the “operational information” only (as “key information”
needed at the start of the event) possibly in the form of global standards. However, their suggestion
is that the operational information should also include aweb link to other “value adding”
information controlled by the issuer (e.g. offer documents).

The reasoning behind ECSDA's proposal is however that CSDs can play arolein the information
processing only to the extent that they receive the information themselves. The need arises for a
cooperation by issuers that —where it does not occur spontaneously - can be only achieved by using
regulation.

Based on recommendations and standards previously published, ECSAsissued in April 2007 a
“ECSA-ECSDA set of common deliverables’'’ on mandatory distributions'®, applying to securities
eligiblein at least one CSD and listed on at |east one official trading place. Albeit their principal
focus is on information flows between issuers and CSDs, the set of common deliverablesis of
significant interest for the purposes of this analysis, aso because principles drawn in connection
with “mandatory distributions’” may prove valid in relation to any other corporate actions.

Among the recommendations drawn up by ECSA and ECSDA, some acquire particular relevancein
connection with the issues at hand, and namely the following:

— All issuers whose securities are held viaa CSD must ensure their primary CSD isinformed
of the official details of a corporate event, at a minimum, as soon as the announcement has
been made. Thisincludes any official intention, change or confirmation of an event;

— Information from issuers to the CSD should be done in formatted form defined and used by
the industry (such asthe 1SO 6166 and | SO 15022/20022 standards). In case of non-
formatted text on the announcement by the issuer, the announcement should include a
trandation into English;

— At the same time, issuers should make the information available to all and at a minimum on
awebsite including a summary of the event at least in English;

— Liability rests with the party that provides the information in the first instance;

16 ECSDA points out how the need for each type of information varies throughout the chain of ownership: while CSDs deal with the first type only
(being their role in the market to facilitate processing to the highest efficiency level possible but not to make decisions about whether its clients
should take part in the event or not), intermediaries will often need both, as do they need not only to process the event on behalf of their clients
but also to make “value added information” available to their clients. On the other side, investors need to be very quickly provided with the basic
information, but - when an action by them is needed — they may also require value added information in order to make take a decision on how to
react.

17 ECSA, Harmonisation of Corporate Actions Processing in Europe: Giovannini Barrier 3, 30 April 2007.

18 The classification of events proposed by ECSA and ECSDA distinguishes between “distributions” and “reorganisation”: “ distributions’” mean
events where the issuer delivers to security holders a particular benefit or “resource” (e.g. cash, securities, rights, etc) and the underlying holding
entitling to the distribution is unaffected by the event (likein case of cash dividends or interest payments); while “restructurings’ are events
where the issuer replaces a security with another resource and the underlying holding and/or securities is affected by the corporate event (e.g.
mergers, takeover bids. In the ECSAS/ECSDA classification, “general meetings’ represent a category of events on their own. A further distinction
is made between voluntary events (events in which holders of a security need to act if the event is to affect their holdings) and mandatory events
(events that will occur without any action required by individual holders of the security and mandatory events with options (events that will occur
without any action on the part of the holders of the security, but in relation to which the holders have some choice as to the type of benefit they
may receive).



13/17

— All CSDsreceiving thisinformation should make the information available, without undue
delay of receipt from the issuer, at aminimum to al their participants who have a direct
holding or pending transaction in the corporate action security within the CSD at the time of
the announcement;

— CSD should continuously inform the participants of any subsequent information on the
event;

— The announcement should also be made available to any participant who obtains a new
holding or is subject to a new transaction that will be affected by the event;

— There should be clear transparency between service providers and their clients on liability
rules,

— If areversal of an event is necessary, an announcement should be made by the CSD prior to
processing and all aspects of the event should be reversed;

— The custodian banks and/or CSD members should inform at least their clients that have
holdings or any pending transactions impacted by the event;

— The custodian banks and/or CSD members should continuously inform the participants of
any subsequent information on the event;

— The custodian banks and/or CSD members announcement should be made as soon as
possible following the issuer/CSD announcement.

ii.  Legal aspects

The diversity of the range of information made available to investors by their account providers
calls for a harmonisation of this aspect. Only after harmonisation, investors can be sure to receive
the relevant information even in a cross-border holding arrangement. There are basically four legal
issues at stake: first, the establishment of the catalogue of types of information that are to be
channelled to the investor either on a mandatory basis or under contractual agreement; second, the
possibility of establishing time limits for processing information; third, issues of liability in case of
failure to process corporate information properly; and, fourth, considerations regarding cost
allocation.

Types of information to be passed down

— Convocation of the shareholders or bondholders meeting

— Declaration of dividend or other distribution

— Granting of subscription rights for new shares or other securities
—  Stock split

— Merger with another company

— Corporate restructuring

— Takeover bid of athird party
(mostly published by the acquirer) and statements relating hereto

— Report on class action
or other corporate law suit of shareholders against the issuer
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— Ad-hoc statements
(in particular to prevent insider trading)
— Profit warning
— Informal statements on the business

— Business results, changes of business structure, strategy or management made public at a
press conference, at road shows, etc.

— Voting results of shareholders meeting
— New interest rate for floater (only bonds)
— Default situation (only bonds)
— Restructuring (bonds)
Not all types of information can be processed to the investors for reasons of practicability and cost.

Addressee of these rules

There are, in principle, two methods to formulate rules relating to the channelling of corporate
information to the investor: either, to put the duty to deliver the information on the account provider
or, to formulate a corresponding right of the investor to receive such information.

Time limits

There should be a positive rule on reception/delivery of information without undue delay.

Liability in case of failure

In the context of Barrier 13, the Legal Certainty Group has decided not to deal with questions of
liability as they could be better addressed by national law.

Cost allocation

The Legal Certainty Group has taken the cost factor into account in the context of drawing up the
list of mandatory processing of corporate information in order to avoid putting disproportional
burden on intermediaries. Any further consideration regarding allocation of cost between the parties
is outside the mandate of the present exercise.

iii.  Proposal
The investor shall receive through the holding chain the following types of
information from the issuer without undue delay:
1.

2.
<
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c. Passing up information from the investor to the issuer

Communi cation between the investor and the issuer of the securities may take place either directly
or through an intermediary. Any investor may write aletter or send an e-mail to the company, its
public relations department, its CEO or to any person he may deem appropriate and may make a
complaint or request some action, e. g. to send the annual report or a press statement or to answer a
specific question irrespective of whether or not such action or question/answer is necessary for, or
even related to, the exercise of rights resulting from the securities of the issuer.

In many cases it may be easier or more convenient for the investor not to approach directly the
issuer but to ask his depository bank, i.e. the provider of the securities account, to act on his behalf.
The topic of this section is to determine when and under which circumstances the account provider
is obliged to pass on the request of the investor.

The term “information” has to be understood in a broad sense as described above, but should not
include in the present context the exercise of rights or instructions to exercise rights resulting from
the securities held by the investor and credited to his securities account. As instructions are one of
the elements that occur in the context of corporate rights, they addressed separately, cf. infra

The section does however not cover information that has to be passed by the account holder to the
issuer or third persons, in particular public authorities, in a context different from the corporate
affairs of the issuer. In particular, the passing on of information on investors to tax authorities and
similar obligations of intermediaries are not subject of Barrier 3.

Examples of “information” passed from the investor to the issuer are:

— comments, questions or criticism relating to the business, management or corporate
governance of the issuer,

— qQuestionsrelating to the exercise of rights resulting from the securities, e.g. purpose of a
capital increase.

It can be said that “information” as defined above does not have to be passed up by the account
provider to the issuer, neither outside a shareholders' meeting nor within a shareholders' meeting,
even if the even if the account provider is prepared to exercise voting rights for the account investor.
Thereisno legal or general contractual obligation. If an investor wants to ask questions and receive
answers thereon before exercising his voting rights, he has to attend the meeting personally or to
mandate a proxy. The proxy could be, of course, his account provider, if he offers such service.
However, there seems to be no obligation to this effect.

The investor has no statutory right that pieces of information, questions,
comments, etc. are passed on to the issuer through the holding chain. Thisis
without prejudice to contractua arrangementsin this regard.

d. Exerciseof rightsof the investor against the issuer

The consequence of the intermediated securities holding system is that account providers determine
the ability of the investor to exercise hisrights vis-a-vis the issuer. However, the exercise of
corporate rights must happen, and consequently the account provider participates in one of the two
following ways:

— dther, the account provider exercises the respective right on behalf of the investor on the
basis of an authorisation and instruction, or
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— the account provider facilitates the exercise by the investor himself, e.g. by providing

evidence of his shareholding, by enabling registration of the investor in the shares register,
or by transmitting acceptance declarations of the investor to the issuer or athird party.

Attending general meetings, voting, etc.

With respect to attending a shareholders' or bondholders meeting, including voting, tabling of
guestions, draft resolutions and making motions, there should be an obligation on the account
provider to facilitate the exercise of these rightsin case of need. This obligation mainly comprises
the delivery of apiece of evidence regarding the position as a shareholder or bondholder, either to
the investor or directly to the issuer. In some jurisdictions (Estonia, Bulgaria), the CSD is even
bound to deliver a document identifying all investorsto the issuer.

Another question is whether the intermediary should be obliged to exercise these rights on behalf of
the investor. In most European jurisdiction, such obligation does not exist.

Exercise of corporate minority rights

inor prior to a shareholders’ meeting

Challenge voting results of a shareholders meeting

The account provider should be bound to provide evidence of the position of a shareholder. There
seems to be no European country that obliges account providers to exercise this right on behalf of
the investor.

Receive dividend or other distributions

It should be mandatory for account providers to collect dividends, interests or other distribution of
profit or assets on behalf of the investor. Most jurisdictions provide for such obligation, except
Lithuaniaand Bulgaria. In case the investor isin a position and wishes to collect the payments
himself, the account provider should be bound to provide him with an evidence of his holdings for
purposes of legitimation.

Exercise subscription or exchange rights

It should be mandatory for account providers to exercise subscription or exchange rights on behalf
of the investor. Most jurisdictions provide for such obligation, except Lithuaniaand Bulgaria. In
case theinvestor isin a position and wishes to exercise the rights himself, the account provider
should be bound to provide him with an evidence of his holdings for purposes of |egitimation.

Acceptance of a takeover-bid or other offer to buy the relevant shares

The account provider should have the duty to accept atakeover-bid or any other offer to buy the
relevant shares on behalf of the investor, except where personal action of the investor is required.

Agree to reorganisation or restructuring of the company

Account providers should be obliged to facilitate the agreement of the investor to such measures by
providing him with an evidence of his holdings for purposes of legitimation.
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Call for early redemption of bonds resulting from a default

Initiate legal proceedings, class actions

Account provider should be obliged to facilitate the initialisation of legal proceeding or the
participation in class actions by providing the investor with an evidence of his holdings for purposes
of legitimation.

Enforcement of corporate rights

or other rights resulting from the securities through court action.

e. Conclusion/Proposal
The investor has the right that the following corporate rights are exercised
by his account provider according to hisinstructions
i
2
3

Thisiswithout prejudice to the possibility that the investor himself
exercises the rights. In such case, the account provider is bound to facilitate
the exercise by providing the necessary evidence of the position of the
investor.

Contact: Philipp Paech, Telephone:(32-2) 2962612; philipp.paech@ec.europa.eu
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