
LegalLegal CertaintyCertainty GroupGroup

StrandStrand #2 #2 
Giovannini Giovannini BarrierBarrier 33

((CorporateCorporate ActionsActions))



RemovingRemoving BarrierBarrier 33

National rules relating to corporate actions
processing should be harmonised

Actors: 
• Private sector: ECSAs and ECSDA
• National governments acting through the

EU Council. 

[Barrier 3 should be removed within three
months of removing Barriers 7 and 1]



LCG LCG BarrierBarrier 3 3 workwork soso farfar

TheThe draft draft ShareholderShareholder VotingVoting RightsRights DirectiveDirective
((SvRDSvRD) ) andand itsits crosscross--overover withwith thethe LCG LCG workwork

IdentificationIdentification ofof thethe keykey issueissue inin thethe legallegal
constructionconstruction ofof thethe relationshiprelationship betweenbetween thethe
investorinvestor andand issuerissuer inin indirectlyindirectly holding holding 
systemssystems: : 
thethe dutiesduties ofof thethe accountaccount providersproviders necessarynecessary
for for thethe effectiveeffective processingprocessing ofof corporatecorporate
eventsevents..



TasksTasks ofof thethe StrandStrand #2 #2 GroupGroup

AnalyseAnalyse thethe differencesdifferences inin thethe wayway thethe Member States Member States 
regulate corporate actionregulate corporate actionss
•• responses to responses to LCG LCG QuestionnaireQuestionnaire -- QQuestionuestion 34 34 
•• the market research by ECSA and ECSDA the market research by ECSA and ECSDA 

TheThe impactimpact ofof SvRDSvRD on on thethe removalremoval ofof BarrierBarrier 33

Any Any additional measures additional measures essentialessential to resolve to resolve BBarrierarrier 3 3 
•• CorporateCorporate actionsactions otherother thanthan facilitationfacilitation ofof shareholdershareholder votingvoting, , inclincl. . 

market claims market claims 

RelationRelation to to other Giovannini barriersother Giovannini barriers, e.g. barrier 9 (removal of , e.g. barrier 9 (removal of 
restrictions on location of settlement)  restrictions on location of settlement)  

AnalyseAnalyse whetherwhether eliminating eliminating remainingremaining differences differences betweenbetween
national lawnational lawss and ensuring even greater legal certainty in this and ensuring even greater legal certainty in this 
area should be done at the area should be done at the national level national level oror anan EU instrumentEU instrument..



ConstructingConstructing thethe legallegal relationshiprelationship: : 
InvestorInvestor -- AccountAccount ProviderProvider -- IssuerIssuer

QuestionQuestion #34#34
DifferencesDifferences inin grantinggranting thethe investorsinvestors rightsrights directlydirectly visvis--àà--visvis
the issuer the issuer under the particular country system under the particular country system 

TThe exercise of the rights by the investor always requires he exercise of the rights by the investor always requires somesome
action by action by thethe account provideraccount provider thatthat facilitatesfacilitates thethe exerciseexercise ofof
thethe rightsrights

The The existenceexistence //oror thethe lacklack ofof/ / thethe legallegal recognitionrecognition of the of the date date 
relevant for relevant for thethe entitlemententitlement determinationdetermination ((the trade datethe trade date, , 
the the intended settlement dateintended settlement date or the or the actual settlement dateactual settlement date))

The The duty of account provider to pass all benefits related to duty of account provider to pass all benefits related to 
securitiessecurities is not explicitly spelled out in some country legal is not explicitly spelled out in some country legal 
systems. The answers to the questionnaire, however, indicate thasystems. The answers to the questionnaire, however, indicate that t 
this is the intention and approach taken by the Member States.this is the intention and approach taken by the Member States.

Omnibus Omnibus accountsaccounts andand thethe processingprocessing ofof corporatecorporate actionsactions



CorporateCorporate ActionsActions -- TypologiesTypologies

TypeType ofof distributiondistribution::
•• Cash/Cash/StockStock

ModeMode ofof actionaction processingprocessing::
•• MandatoryMandatory//VoluntaryVoluntary

•• Corporate Corporate eventsevents not not requirrequiringing investorinvestor’’ss action action 
(e.g. dividend distributions, information processing)(e.g. dividend distributions, information processing)

•• Corporate Corporate eventsevents requirrequiringing action by the investor: action by the investor: 
actions requiring consent or a more complex investor actions requiring consent or a more complex investor 
decisiondecision//instructioninstruction (e.g. (e.g. thethe exercise of preexercise of pre--emptive emptive 
rights to securities, tender offers with consent rights to securities, tender offers with consent 
solicitations; voting, requesting information) solicitations; voting, requesting information) 



Issuer

Investor

CSD/Account providers

CorporateCorporate actionsactions processingprocessing

•Entitlement
determination
•Information
•Instructions

•Benefits/assets

The risks/liability:

- PROCESSING FAILURE 
(non-performance, 
errors)

- DELAY



TheThe ProposedProposed ShareholderShareholder
VotingVoting RightsRights DirectiveDirective

•• TheThe impactimpact ofof thethe SvRDSvRD on the on the ““book entry book entry 
rightsrights”” (5.2.1 of the Advice) and the account (5.2.1 of the Advice) and the account 
provider provider dutiesduties

PassPass--down rightsdown rights
•• E.gE.g. . informationinformation
•• What are the account providersWhat are the account providers’’ duties to account duties to account 

holders in respect of issuer information? holders in respect of issuer information? 
•• When is the issuer's duty to identify its shareholders When is the issuer's duty to identify its shareholders onon

a certain date fulfilled? a certain date fulfilled? 
PassPass--up rightsup rights

•• e.g. e.g. instructionsinstructions, , votingvoting//proxy voting. proxy voting. 
•• What should be the extent of the account provider's What should be the extent of the account provider's 

duty? Should it be contractual or statutory? duty? Should it be contractual or statutory? 



ExamplesExamples ofof otherother CorporateCorporate ActionsActions

−− dividend payment,dividend payment,
−− interest payment and bonds redemption,interest payment and bonds redemption,
−− processingprocessing ofof market market claimsclaims,,
−− conversion of convertible bonds into shares of a new issue,conversion of convertible bonds into shares of a new issue,
−− exercise of preexercise of pre--emptive rights to shares in a new issue,emptive rights to shares in a new issue,
−− exercise of warrants,exercise of warrants,
−− redemption of investment certificates,redemption of investment certificates,
−− exchange of securities,exchange of securities,
−− conversion of securities,conversion of securities,
−− exchange of securities following mergers or divisions of exchange of securities following mergers or divisions of 

public companiespublic companies, etc., etc.



TheThe legallegal relationshiprelationship: : InvestorInvestor -- AccountAccount ProviderProvider -- IssuerIssuer

AccountAccount ProviderProvider’’ss DutiesDuties
Passing down informationPassing down information between between ississueruer
and and investorinvestor//accountaccount holderholder

Passing up information/instructionsPassing up information/instructions of of 
the the investorinvestor//accountaccount holderholder to to issuerissuer

Facilitating the exercise of rightsFacilitating the exercise of rights visvis--àà--vis vis 
the the issuerissuer (or a third party) by the (or a third party) by the 
investorinvestor//accountaccount holderholder

Exercising rightsExercising rights visvis--àà--vis the vis the issuerissuer (or a (or a 
third party) by the third party) by the accountaccount providerprovider upon upon 
authorization and instruction by the authorization and instruction by the 
investorinvestor//accountaccount holderholder



DeterminingDetermining thethe scopescope ofof
thethe APAP’’ss DutiesDuties

TheThe legallegal basisbasis for for accountaccount providerprovider’’ss
dutiesduties andand liabilityliability
•• ContractualContractual
•• StatutoryStatutory ((nationalnational lawslaws oror anan EUEU--widewide levellevel

playingplaying field for field for certaincertain typestypes ofof corpoatecorpoate
actionsactions, , e.ge.g. . manadatorymanadatory actionsactions))



CorporateCorporate actionsactions -- keykey legallegal
uncertaintiesuncertainties identifiedidentified by ECSA/ECSDAby ECSA/ECSDA

Moment Moment ofof transfertransfer
•• Giovannini Report: Giovannini Report: BarrierBarrier 3 3 includesincludes nnationalational differences in differences in 

the rules governing corporatethe rules governing corporate actions actions as as wellwell as as the timing of the timing of 
transfer of ownershiptransfer of ownership

•• LegalLegal determinationdetermination ofof thethe moment moment ofof transfer?transfer?
CertaintyCertainty as as rere entitlemententitlement

•• EffectsEffects ofof bookbook entryentry –– validityvalidity ofof thethe entitlemententitlement
•• Record date Record date –– identification of the investor entitled to participate  in the identification of the investor entitled to participate  in the 

particular corporate action particular corporate action 

RecordRecord/ex//ex/paymentpayment datesdates
•• IsIs thethe legallegal recognitionrecognition ofof thethe keykey datesdates necessarynecessary??
•• ConnectionConnection to to taxtax proceduresprocedures

NotificationNotification: : requirementsrequirements, , languagelanguage, , useuse ofof electronicelectronic
communicationcommunication



TheThe LegalLegal CertaintyCertainty GroupGroup
andand thethe legallegal obstaclesobstacles to to crosscross--borderborder

processingprocessing ofof corporatecorporate actionsactions

LegalLegal issuesissues relatedrelated to to indirectindirect securitiessecurities holdingsholdings inin
thethe crosscross--borderborder contextcontext

•• Company lawCompany law-- thethe substantivesubstantive issuerissuer--investorinvestor relationshiprelationship
E.gE.g. . thethe dutyduty to to notifynotify ofof thethe corporatecorporate eventevent

•• thethe wayway ofof publicationpublication, data to be , data to be includedincluded inin thethe notificationnotification; ; thethe
languagelanguage ofof thethe notificationnotification??

•• LegalLegal CertaintyCertainty ofof SecuritiesSecurities AccountsAccounts -- thethe processprocess ofof
determinationdetermination andand realisationrealisation ofof thethe entitlemententitlement::

IssuerIssuer--AccountAccount providerprovider--AccountAccount HolderHolder//InvestorInvestor

Policy Policy IssuesIssues
•• AttributionAttribution ofof thethe legallegal riskrisk//liabilityliability//costscosts
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