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1. INTRODUCTION

The Financial Services Action Plan (FSAP), launched in 1999, was largely completed by
its 2004 deadline, with 39 of the 42 measures adopted®. This is “considered a success in
legislative procedural terms*? for a programme of this scale, which included landmark
legidlative initiatives, introduced a new regulatory process and had to respond to
unprecedented market eventsin the financial services area.

To achieve this extremely wide-ranging programme required a tremendous effort on the
part of al institutions with relatively few resources. The range of activities from ex-ante
consultation exercises to drafting of legidative proposals by Commission personnel and
inter-institutional negotiations was extremely wide-ranging.

The FSAP has already been the subject of considerable analysis by various parties,
including the ten Progress Reports on the FSAP (hereafter referred to as the “Progress
Reports’)®, the Financial Services Committee report on Financial Integration (the
“Asmussen report”)?, the Reports of the Four Independent Groups of Experts on
European Financial Integration (“expert group” reports)®, the European Parliament's
Economic and Monetary Affairs Committee’s draft report on the Current State of
Integration of EU Financial Markets (“van den Burg report”)®, to name but a few. Now
that the final deadline for the completion of the FSAP has been reached, it is important
for reasons of political accountability, to evaluate objectively the degree of achievement
of the FSAP measures and to draw lessons for the future.

This evaluation report marks the first necessary step in responding to the cal for an
exhaustive ex-post evaluation analysis by the Commission services of the impact of the
Action Plan. This “FSAP Evaluation” will be carried out in two parts. In this first
report, the manner in which the various measures, legidative and non-legidative, were
adopted, is analysed. This text therefore examines the procedures, framework and
working methods. Part |1 of the Evaluation, which will be carried out over the 2006-2008
timeframe once al of the FSAP measures have been implemented in the Member States
and there has been an opportunity to assess their effectiveness on the ground, will deal
with the economic impact of the various measures introduced under the Action Plan. The
usefulness of such a review has clear political backing, as the European Parliament’s

! Two further measures were adopted in the course of 2005, bringing the completion rate to 98%.

2 The European Parliament’s Economic and Monetary Affairs Committee's report on the Current State of
Integration of EU Financial Markets (report A6-0087/2005), available on the website of the European
Parliament Economic and Monetary Affairs Committee at
http://www.europarl .eu.int/activities/expert/committees/reports.do?WS=10& SV =10& language=EN

% Available on the DG Internal Market website at
http://europa.eu.int/comm/internal_market/finances/actionplan/index_en.htm#action%20plans

4 FSC 4156/04

® Available on the DG Internal Market website at
http://europa.eu.int/comm/internal_market/finances/actionplan/stocktaking _en.htm

6 ¢cf. note 1



Committee on Economic and Monetary Affairs has requested a “full and public impact
study on the current FSAP”.

By looking back and analysing the results of the FSAP, this Part | of the Evaluation aims
to draw conclusions that will contribute to the preparation and design of future policy
interventions and improve their quality and assist in designating appropriate resources for
future actions.

2. SCOPE AND METHODOLOGY

The scope of this review is limited to the 42 measures included in the original Financial
Services Action Plan, as well as those closely related legidative and non-legidative
measures allied to these items that were adopted in the course of the period under review
(1999 to 2004).

Based on information available at the time of writing’ it includes a breakdown of the
adoption process of each of the measures from their initial inclusion in the 1999 Action
Plan through to their completion (for non-legisative measures) or implementation in the
Member States (for legidative measures) — see Annex A. A distinction is made between
legislative measures (directives and regulations), recommendations and other actions, in
order to weight the effect of each measure on businesses and consumers in the Internal
Market.

Primary sources of information have been the Commission’s Progress Reports, the
Asmussen Report and van den Burg report, as mentioned above. The wide-ranging post-
FSAP consultation exercise, including the conclusions of the Commission expert groups
from the banking, insurance, securities and asset management industries and individual
contributions.

" October 2005



3. ANALYSISOF THE STRUCTURE OF THE FSAP
— What was the effect of constructing such a wide-ranging action plan?

— How did the priority levels initially set influence the timeframe for adoption of
the final measures?

3.1. Action Plan framework

During most of the 1990s, efforts in the financial services sector were largely focused on
achieving a smooth transition to the single European currency, with the broader issue of
the functioning of the EU financial markets taking a back seat. Once the introduction of
euro was secured, however, political attention turned to making improvements to the
single financial market. It was understood that greater integration in the financial markets
was crucial to the success of euro and to European Economic and Monetary Union

When it invited the Commission to “table aframework for action... to improve the single
market in financial services’ at its summit in Cardiff in June 1998, the European Council
recognised that action was required on a number of frontsin order for the EU to exploit
to the fullest extent possible the potential offered by the completion of a functioning
single market in financial services.

On 28 October 1998 the European Commission adopted a Communication "Financial
Services: building a Framework for Action"® containing a series of measures that would
allow the European Union’s financial services sector to realise its full potential, notably
with the introduction of the euro.

At the suggestion of the European Commission and the request of the Vienna European
Council in December 1998, the Financia Services Policy Group, a group composed of
personal representatives of EU Finance Ministers and the European Central Bank and
chaired by then Internal Market Commissioner Mario Monti, was created in January
19999 to identify priorities amongst the measures outlined in the above October
Commission Framework for Action.

The Commission’s response to the above mandate from the Cardiff European Council
and subsequent devel opments was the Financial Services Action Plan, which was notable
in that it was announced as a package, as stated in the original Action Plan document™:
“The[...] Framework for Action is an aspirational programme for rapid progress towards
a single financia market”. All of the initiatives were therefore enveloped in one over-
arching framework, geared towards a core objective, namely to create a single deep and

8 http://europa.eu.int/commyinternal_market/finances/docs/actionplan/index/fs_en.pdf
® http://europa.eu.int/commvinternal_market/finances/actionplan/policygroup_en.htm

19 Financial Services: Implementing the Framework for Financial Markets: Action Plan, 11 May 1999,
(COM (1999) 232), Section |



liquid financial market to serve as a motor for growth, job creation and improved
competitiveness in the European economy.

It is difficult to quantify the effect that launching these initiatives within the structure of
the Action Plan had. It is, however, certain that it was extremely important for its
eventual success. The fact that the FSAP was so wide-ranging, with significant potential
consequences for the financial services industry in Europe, attracted considerable public
attention, with the result that political and market pressure came to bear on the
ingtitutions to achieve its realisation. If individual initiatives had been singly pursued, it
is probable that there would not have been the same momentum to reach the deadlines. It
aso tied in very closely with the Lisbon strategy launched in 2000 to breathe new life
into Europe's economy. The Lisbon objective of becoming “the world’ s most dynamic
knowledge-based economy by 2010” was one that the world's press, public leaders and
private individuals al came to know, and as the FSAP was named as a mgjor contributing
factor to achieving the Lisbon goals, this additional glare of public attention helped. Two
other crucia factors came into play. Firstly, the successful launch of the euro helped
create a strong logic for financial services integration. Secondly, the Commission
supported its programme with economic analysis which was welcomed by the EU’s top
financial economists, the result being that there was strong support for the thesis that
integration would bring major benefits.

All of thisled to an unprecedented degree of co-operation between the institutions, with
much shorter than average times to adoption for many of the measures and the revival
of certain initiatives which seemed to have reached a dead-end. Among the 21
directives contained in the Action Plan, the average timeframe for adoption by the
European Parliament and Council was just short of 22 months. This was a significant
achievement for a programme of this scale, much shorter on average than before, and is
testament to, among other factors, the quality and quantity of the communication on each
measure between the Commission and the European Parliament and Council.

Examples of adoption of “blocked” legidative proposals under the FSAP:

e The Directives on the Reorganisation and Winding-Up of Credit Institutions
and Insurance Undertakings'. These had originally been proposed in 1985 and
1986 respectively and had languished without any further progress from 1993 until
1999. Further to their inclusion in the FSAP, both directives were adopted within a
period of six months.

e TheCouncil Regulation on the Statute for a European company (SE)*. This had
originally been proposed by the Commission in the early 1970s. This proposal had
not progressed in the European Parliament and Council due to issues of employee
representation (“Mitbestimmung”); nor, subsequently, had any of the proposals with
similar ambitions. Once included in the FSAP, the political pressure to arrive at a
solution meant that this issue was returned to and the regulation adopted. A
supplementary directive with regard to the involvement of employees™ was adopted
on the same date as the Regulation, having been first proposed 30 years previoudly.

! See also Chapter 4.1: Lamfalussy

12 Directive 2001/24/EC, Directive 2001/17/EC
3 Regulation 2001/2157

14 Directive 2001/86/EC




3.2.  Priority setting and Timeframes

In the original 1999 Action Plan, each of the measures set out therein was given a
specific priority level, from 1 to 3. This was deemed essential in view of the quantity of
measures included in the FSAP running concurrently and “reflect[ed] the priorities as
suggested by discussions in the Financial Services Policy Group and the European
Parliament” >,

All but one of the Priority 1 legislative proposals had been adopted by the Commission
by the time of the Mid-Term Review of the FSAP in April 2002. The exception was the
Take-Over Bids Directive which had been completed by the deadline for completion of
the FSAP in 2004.

Of the Priority 2 measures (both legislative and non-legislative), only one measure had
not been completed by the 2004 cut-off date, namely the Capital Requirements
Directive'®. However, the work going on in parallel in the Basel committee meant that it
would have been premature to proceed with capital requirement legislation any earlier, as
it may not have fitted into the global framework. In addition, in the original Action Plan,
the objective had simply been to “amend the directives governing the capital frameworks
for banks and investment firms’, therefore it is not surprising that a new directive of the
breadth and depth of the Capital Requirements Directive took slightly longer to adopt.

Those measures with Priority 3 status included the two remaining actions out of the 42
that had not been completed by the 2004 deadline; namely proposed directives on cross-
border mergers and cross-border transfer of seat. However, progress has been made in
these areas. They were the focus of additional attention in the Commission
Communication on Company Law and Corporate Governance published in May 2003
and this, combined with the negotiations on employee participation that led to the
adoption after many years of the European Company Statute (see above) meant that there
was renewed impetus to adopt these proposals. The momentum generated by the Action
Plan has had a lasting effect: the directive on cross-border mergers was adopted in a
single reading at the Council of 19 September 2005, after a positive vote in the European
Parliament on 10 May.

5 COM (1999) 232, section 1.

16 Subsequently approved by the European Parliament on 28 September 2005.
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Although many of the Priority 1 measures (particularly the non-legislative ones) may
have been given this billing because of the fact that they were aready relatively well
advanced at the time the Action Plan was drawn up in 1999, the fact that every Priority 1
measure was completed within the given timeframe is still indicative of how effective
realistic priority setting and timetabling can be when drawing up a wider programme of
measures, provided there is strong political support for the overall progress (See Annex
A).

Priority 1 «==@==Priority 2 ==¢==Priority 3 ‘

In addition, the Lisbon European Council of March 2000 stated that “steps should be
taken to set atight timetable so that the Financial Services Action Plan is implemented
by 2005". In this context, it is worth noting that almost half of the legislative measures
were completed between 2003 and 2004, by the end of which the Action Plan was
scheduled for completion. See also section 4.3.2.3, below.



Measures adopted Q4 2003 -Q4 2004

September 2004:
Sixth Term of the
European
Parliament takes
office

May 2004:
Dissolution of the
Fifth Term of the

European

Parliament

2005 :
Deadline for
completion of
FSAP

[ Q32003 | Q42003 | Q12004 | Q22004 | Q32004 | Q42004 |
28 April 2004:
Commission 14 Xy 2004:
publishes Commission ado_pts
Communication on proposal for Capital

Clearing and Requirements Directive

Settlement

21 April 2004: Directive
on Marketsin Financial
04 November 2003: Instruments

Directive on Prospectuses (Framework Directive)

adopted by the Council :
and Parliament adomedpg)l/i g;]mmni:ll and

21 April 2004: Directive on Take-
Over Bids adopted by Council and
Parliament

Recommendation 1. When drawing up policy programmes, ensure that the measures
contained therein are prioritised appropriately and, where relevant, are subject to strict
deadlines which are politically agreed as widely as possible by European Parliament /
Council and implicitly supported by the industry. Srong monitoring mechanisms are
required.

The Commission would be interested to learn from respondents:
What has been your personal experience of the implementation process of the FSAP
measur es?

Do you consider any of the measuresintroduced under the FSAP redundant or
ineffective?

Do you agreethat the fact that the FSAP wasintroduced as a package was a key
driver in the programme being largely adopted by the target date?

Please rank the 3 elements of the processinvolved in adopting the FSAP programme
that you would consider the most important.




4. INFLUENCESON TIMING OF THE ADOPTION OF MEASURES

Which factors had a significant effect on the timing of the adoption of FSAP
measures?

What effect did the “ Lamfalussy” approach havein this regard?

How effective was consultation in improving the adoption process?

Did external influences have an effect on how the FSAP measures wer e adopted?

The timing of the introduction of the various measures under the FSAP was influenced
by a number of factors, including the application of the “Lamfalussy” approach to the
drafting of legidation, the extensive consultation carried out for many of the measures,
external events that may have triggered a shift in priorities and the pressure to meet the
deadline.

4.1. Lamfalussy

During the period up to the end of 2004, the Lamfalussy process'’ (established in 2001)
was applied only in the area of securities market legislation and therefore to four of the
measures under the FSAP: the Market Abuse Directive, the Prospectus Directive, the
Markets in Financial Instruments Directive and the Transparency Directive™. The
effectiveness of this process has been the subject of considerable analysis elsewhere,
notably Commission Staff Working Document “The Application of the Lamfalussy
Process to EU Securities Markets Legidlation” (hereafter referred to as the “Lamfalussy
Review”)'® and the Inter-Institutional Monitoring Group’s Third Report monitoring the
Lamfalussy Process (“IIMG report”)?, both of which were published in November 2004.
However, it may be useful in the context of this analysis of the process and
implementation of the FSAP to recall afew salient points.

The Lamfalussy process was not introduced in order to spark a revolution in financial
markets. On the contrary, it was launched in response to the call for an integrated

Y The Lamfalussy process is a 4-level approach to elaborating legislation. At Level 1, framework
legidation setting out the core principles is adopted by normal co-decision after a full consultation
process. At Level 2, technical implementing measures are adopted by the Commission, on the advice
of the relevant advisory committee, after a binding vote of the competent regulatory Committee
representing the Member States and taking into account the European Parliament’s view. At Level 3,
the appropriate advisory committee, made up of representatives of national supervisory bodies, draws
up common interpretation guidelines and common standards and compares regulatory practice in the
various Member States to foster convergence of supervisory practices. Level 4 is where the
Commission enforces the timely and correct transposition of EU legidation into national law. A full
description can be found in the Lamfalussy report, available at:
http://europa.eu.int/comm/internal_market/securities/lamfalussy/index_en.htm

'8 Directives 2003/6/EC, 2003/71/EC, 2004/39/EC and 2004/109/EC respectively.
19 SEC(2004)1459

% Available on the DG Internal Market website at
http://europa.eu.int/comm/internal_market/securities/monitoring /index_en.htm
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approach to supervision and regulation based on an evolutionary method. By being
involved in the legidative process at the various stages, Member States should feel more
comfortable with and aware of the ongoing adoption of European rules. Moreover, the
strengthened co-operation and creation of common ground among regulators should
facilitate the consistent transposition of directives into national legislation.

The two above-named reports both highlight the fact that the introduction of the
Lamfalussy process (itself one of the 42 FSAP measures — the “ creation of two securities
committees’) was successful in that it led to shorter timeframes for the adoption of
directives; the close co-operation between supervisors meant that the content of the draft
legislation was more likely to be acceptable to the Member States, and the committee
structure led to improved working relationships between the various ingtitutions and a
greater level of transparency.

For instance, the IIMG report states that “the Lamfalussy Process is working well overall
and has led to swifter preparation of legislation. There is better inter-institutional working
and transparency”?'. The Lamfalussy Review, for its part, comments on the quality of the
proposals. “The open and transparent way in which work on delivering the Lamfalussy
measures has been pursued has resulted in an improvement in the quality of legislation
and an acceleration of the legislative process’?”. Market participants were invited to
comment on the contents of the Lamfalussy Review in a consultation launched in
November 2004. In their responses, they were also generally supportive, with the London
Stock Exchange, for instance, commenting that “It has helped to make Community
legislation on securities markets more flexible and the quality of legislation has been
improved by the involvement of regulators and external stakeholders.”?®

On the issue of timing, as stated in the IMG report, the timeframe for negotiation of the
four above-mentioned Framework Directives from the date of the Commission proposal
to the publication of the directive in the Officia Journal averaged 20 months (a figure
which is reduced even further to 16.5 months if based on the date from the revised
Commission proposal for the Prospectus Directive). This compares very favourably to the
timeframes involved in adopting previous securities legislation such as the 1989 Insider
Dedling Directive (2.5 years), 9 years for one of the forerunners of the Prospectus
Directive, the 1993 Investment Services Directive (4.5 years), and 3 years for the Interim
Reports Directive, a precursor to the Transparency Directive™.

In addition to the shorter frameworks for the overall adoption of legidation, the
Lamfalussy process has also had a positive impact on the vote in the Council.
Commission proposals have been broadly supported and the Markets in Financia
Instruments Directive was even adopted unanimously.

The above timing indicators refer to the Framework (Level 1) legidation. The more
detailed Level 2 implementation measures also have to be finalised, adopted and applied

2 1IM G report, Executive Summary, Point 1.
2 | amfalussy Review (SEC(2004)1459), point 47.

Brull comment  available on the LSE website a  http://www.londonstockexchange.com/en-
gb/about/Newsroom/regul atorypolicy/L amfal ussyprocess.htm

2 Council Directives 93/22/EEC, 89/592/EEC, 89/298/EEC and 82/121/EEC, respectively.

11



in the Member States within the transposition deadline for the Level 1 measures, which is
usually between 18 and 24 months. The reports note that one of the complications
experienced in the implementation process was that the European institutions
experienced some difficulty in limiting the Level 1 legislation to the framework level and
leaving the detailed implementing measures to Level 2, which in some cases meant that
there was an excessive level of detail at Level 1. For instance, the Lamfalussy Review
states that “the level of detail contained in legislative measures [...] is a particular
concern at Level 1, where it is arguable that some measures contain details that,
according to the underlying logic of the four-level regulatory approach, ought to have
been left to Level 27. And the IIMG report notes “the consensus view that it is useful to
restrict Level 1 measures to framework principles does not seem to sit well with the
current degree of detail at Level 1. This could jeopardise the Lamfalussy Process’.

However, the issue of level of detail at Level 1 of the Lamfalussy structure is more
complex and cannot be simply described as a complication that has arisen. We must bear
in mind that European legidation is adopted by bodies consisting of representatives of
various legal systems and different legal schools. While adopting a piece of legisation it
IS necessary to accommodate the views of the different Member States, some of whom
are inclined towards greater harmonisation, and others who favour the lighter touch
principles.

Moreover, the functioning of the Level 3 is still an unknown factor. Before the co-
operation between national supervisors becomes more established it may be that, owing
to a lack of confidence in these structures, Member States will tend to include more
details at level 1.

On a more positive note, on the subject of the split between the Level 1 and Level 2
legidlation, it is worth stressing that without the Lamfalussy procedures all necessary
details would have had to be included in Level 1 directives. In such a case, i.e. if al of
the detailed rules had had to be adopted in co-decision, it is very likely we would not be
in today’s situation of having most of the legal framework adopted, but would have
barely begun.

The influence of the Lamfalussy process on speeding up the timing of adoption of
legislation, while being lauded as a positive development, was also cause for some
concern. Transposition deadlines (for instance for the MiFID) have been considered too
short. Preparation of advice by CESR as well draft implementing level 2 legislation by
the Commission had to take place consequently within a very limited timeframe; along
the same lines some further concerns were expressed: The BNP Paribas response to the
Lamfalussy Review, for instance, notes that “time allocated for consultations is too short
(it often includes periods of holidays)”. The European Banking Federation, in its
submission, sets out that “we must set future timetables more realistically, in order to
avoid the problems caused by the FSAP’. The Association frangcaises des enterprises
d’investissement, for its part, states even more starkly in its contribution that “quality
must always take precedence over speed”.

It is worth noting here that in November 2003, one year before the end of the term of the
FSAP, the Commission launched a package of measures designed to extend the
Lamfalussy processto the areas of investment funds, banking and insurance, including

12



a directive which was adopted by the European Parliament and Council in March 2005%.
The fact of this extension is a positive reflection of the effect that the Lamfalussy process
is perceived to have had in the area of securities, where it was first used. The parties
involved were clearly confident in the ability of the Lamfalussy processto achieveitsaim
of being “sufficiently flexible to be able to respond to market developments, while
recognising the need for transparency and legal certainty”?®

Recommendation 2: Continue to apply Lamfalussy approach to the elaboration of
financial services legidation, giving due regard to appropriate timeframes for
transposition and consultation and appropriate calibration between the different levels.

The Commission would be interested to hear from respondents:
What isyour assessment of the workings of the Lamfalussy structurethusfar?

Do you think that the system allows for adequate input from stakeholder s?

4.2. Consultation
4.2.1. Support for consultation

When the FSAP was being drawn up, heavy emphasis was placed on the fact that
consultation would be undertaken as widely as possible, with the original FSAP stating
that “a more inclusive and consensua approach in shaping policies from an early stage
and in advance of drafting legislation will deliver dividends when it comes to completing
formal (co-decision) procedures. This inclusive approach should extend to all EU
ingtitutions, but also to representatives of market practitioners, consumers, users and
employees’®.  This emphasis on consultation has not been limited to the financial
services area, with the publication of two Commission Communications in 2002,
focusing on this aspect of law-making — “European Governance — Better Lawmaking”
and “General Principles and minimum standards for consultation of interested parties by
the Commission”?®, Consultation also forms a core element in the Commission’s March
2005 Communication "Better regulation for Growth and Jobs in the European Union™, in
which the key message is that consultation should be incorporated into the elaboration of
all Community policies.?

% See http://europa.eu.int/comm/internal_market/finances/cross-sector/index_en.htm#committee for further
details on this package of measures, including the Directive (Directive 2005/1/EC) and six
Commission Decisions.

% Statement from 2001 Stockholm European Summit, available on the European Council website at
http://ue.eu.int/ueDocs/cms_Data/docs/pressData/en/ec/00100-r1.9%20ann-r1.enl.html

# COM (1999) 232, section IV.
% COM (2002) 275 and COM (2002) 704 respectively.

% COM (2005) 97
13



http://europa.eu.int/comm/internal_market/finances/cross-sector/index_en.htm#committee

Consultation is also a key element in the Lamfalussy process. The final report of the
Lamfalussy Committee of Wise Men® includes a reference to the need for consultation,
including the principles that “market participants must be involved at every level in a
continuous process, with particular weight given to those with knowledge and expertise
on the subject in question, in an open process, using, inter aia, the Internet, with end-
users being considered at the same time”. The principle was therefore applied to each of
the Lamfalussy directives, but there was also significant consultation on many other
FSAP measures.

4.2.2. Alearning process — steady advances in consulting practices

At the outset of the FSAP, the practice of wide public consultation was not yet standard
practice in the elaboration of legislative proposals. Consultation was limited to the
sounding out of specific, hand-picked industry representatives and also Member State
experts through the various contact committees, such as the Financial Services Policy
Group (subsequently to evolve to the Financial Services Committee), EU Committee on
Auditing, the European Securities Committee and the UCITS Contact Committee.

In specific instances, this lack of industry and the public consultation led to delays in
adopting the text and to considerable objections being raised by the European Parliament
and Council. Theinitial work on the Prospectus Directive was an example of alegidative
proposal not subject to public consultation procedures. The first proposed text, which
was adopted by the Commission on 30 May 2001, was drawn up in close co-operation
with FESCO®. However, industry participants and the public at large were not formally
consulted on the proposal and the Commission made a serious error in not doing so
particularly because it was the first “new” Lamfalussy Directive. The argument made at
that time that it was better to “demonstrate’” as soon as possible a new Lamfalussy
Directive to dynamize the process was, in retrospect, not the best approach. As aresullt,
the European Parliament, Council and markets had serious objections to the contents of
this text, which the Commission took into account when drafting an amended proposal
which was eventually adopted by the European Parliament and Council on 4 November
2003. This fracas reflected badly on the new legidative process. The opinion of the
European Parliamentary Financial Services Forum was that “the European Parliament
played an important role in correcting technical problems which arose because of the

lack of formal pre-consultation” .

These difficulties in reaching agreement on the Prospectus Directive meant that the
Commission was keen to avoid this situation in preparing subsequent legislative
proposals, and the practice of consultation was applied much more widely thereafter.

% Available on the DG Internal Market website at
http://europa.eu.int/comm/internal_market/securities/lamfalussy/index_en.htm

3 Forum of European Securities Commissions, later to become the Committee of European Securities
Regulators (CESR) — made up of representatives of the supervisory authorities in the EU Member
States.

% EPFSF Briefing: The Lamfalussy Process— Isit working? March 2005
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However, another of the measures that constituted an exception to the transparent,
consultative approach was the 2" Money Laundering Directive®. No formal consultation
was undertaken here either, as it was pushed forward as a priority in response to the
request from the European Parliament and the Council for urgent and additional measures
to enhance the European Union’'s anti-money laundering defences. This was in the
context of the post-September 11™ environment when money laundering and the
financing of terrorism were at the forefront of legislators minds. As a result, the 2™
Money Laundering directive may not have been comprehensive enough to tackle the
many challenges in this area. The 3 Money Laundering Directive, which extends the
scope of the earlier Directive, was adopted by the European Parliament on 25 May 2005
and by the Council on 7 June 2005%.

4.2.3. Methods of Consultation

As the practice of consultation became a more standard feature of legislative preparation,
it became typical for the Commission services to consult with industry experts before
drafting any legislative proposals. Indeed, the FSAP programme itself was driven by
consultative input; the conclusions of the first “Forum Groups of Market Experts’, which
were set up in October 1999 in order to assist the Commission in identifying
imperfggtions and practical obstacles to the functioning of specific areas in the single
market™.

In many of the cases, the expert groups produced reports containing recommendations for
action, on the basis of which the proposals were prepared. This principle was applied in
the cases of, for example, the Regulation on the European Company Statute®, the
Takeover Bids directive® and the Collateral Directive®,

In some cases, these methods were combined in afour-step approach.
e Firstly, expert groups were consulted on their views on the topic under discussion;

e Secondly, the expert group produced a report on the perceived hurdles and
recommendations for resolving these issues;

e Thirdly, apublic consultation was conducted on the expert group’ s findings; and

% Directive 2001/97/EC

% The proposal for a 3™ Money Laundering Directive was adopted by the Commission in June 2004

% http://europa.eu.int/commvinternal_market/finances/actionplan/forumgroups_en.htm

% Competitiveness Advisory Group, Enhancing European Competitiveness, Second Report to the President
of the European Commission, the Prime Ministers and Heads of State, December 1995 (“Ciampi
report”) and Group of Experts “European Systems of Worker Involvement” (with regard to the
European Company Statute and other pending proposals), Final Report, May 1997 (“Davignon
Report”)

3" High Level Group of Company Law Experts: Report on issues related to takeover bids

% Forum Group on the Cross-Border Use of Collateral; preparatory work.
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e Finadly, onthe basis of al thisinput, the Commission drafted the proposal.

This approach was taken in the cases of, for instance, the Company Law Action Plan
(Commission Communication modernising Company Law and enhancing Corporate
Governance in the EU*). It is worth noting that this approach was deemed to work well
in bringing together disparate stakeholders to steer the proposals effectively and is now
also being applied to consultation on the post-FSAP priorities, for example in the area of
Mortgage Credit and UCITS.

Transparency towards the public has also improved over the course of the FSAP period,
primarily through the publication of legidlative proposals and consultative documents on
the Internet, where they were available to comment from all. Examples here include the
Conglomerates Directive, the proposal for the Capital Requirements Directive and the
Pensions Directive®. All draft proposals for the ESC Comitology process and for the
Accounting Regulatory Committee are published in advance to facilitate public access,
and contribution, to the process.

Extensive consultations were also undertaken in the context of the preparation of level 2
implementing legislation for the Prospectus and the Market Abuse Directives: a broad
transparency exercise was launched by placing al informa working documents and
subsequent formal proposals for level 2 implementing legislation that were presented for
discussion to the European Securities Committee also on the Commission’s website in
order to allow to all interested parties to provide the Commission with their views.

The practice of consultation has therefore grown over the course of the FSAP period, to
the extent that it is now deemed a standard element in the preparation of financial
services legidation. The various methods of consultation used in the drafting of FSAP
measures is attached as Annex C.

4.2.4. Effectiveness of Consultation

Where consultation was conducted, the general reaction was that it had an
overwhelmingly positive influence on the resulting legidlative texts. The reports of the
Four Independent Groups of Experts are unanimous in their praise of this approach. The
Banking Expert Group, for instance, stated “transparency of policy implementation [...]
is essential to gather support and understanding from stakeholders and to ensure common
application of that policy in practice. The Commission’s services|[...] are encouraged to
continue their policy of openness and continuous engagement with industry and
consumer representatives’, while the Insurance Expert Group was of the opinion that
“extensive industry and user consultation is a sine gqua non”.

Other commentators introduce a negative note here, however, with a report by the Centre
for European Policy Studies arguing that “Owing to the requirement to consult at several
stages, the process has become very laborious and complicated. It is both very time-
consuming and resource-absorbing, for regulators as well as for the private sector, let
alone for consumers, to be informed in all the stages. This is especially the case for

¥ COM (2003) 284

“0 Directive 2002/87/EC, COM (2004)486 and directive 2003/41/EC respectively.
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smaller Member States, small firms and less powerful interest groups’*:. That however is
aminority view.

Preparing, undertaking, responding to and drawing conclusions from consultation
exercises undoubtedly added to the length of time required to prepare legidative
proposals, and drew heavily on resources not only within the European institutions, but
aso among industry stakeholders. However, it can be argued that the effect of
consultation was that the proposals submitted were of a higher quality, and that, because
interested parties had been involved from an early stage, different viewpoints were
already built in to the proposed texts, meaning that new objections were less likely to
arise at the stage of reading in the European Parliament and Council. As such, the time
required to conduct the consultation is offset by the gains made at the stage of the
deliberations in the European Parliament and Council. In any case this method of
working is now a sine qua non.

Recommendation 3: Continue to consult widely before and during the introduction of
new legislative proposals, in accordance with the Commission’s “ better regulation”
policy, keeping in mind the practical constraints of the exercise, setting realistic
timetables, and drawing up feedback statements.

4.25. Consultation with users

User consultation is an areathat is regarded as having been lacking. Many commentaries
make this point, for instance the van den Burg report which “regrets the lack of input
from consumers and users with regard to financial services legidation”, and the report
from the FIN-USE forum on the four expert groups reports™, which notes that “the
absence of meaningful research on consumers experience of financia services in the
markets across Europe is regrettable and urgently needs to be remedied”. It goes on to
recommend that improvements need to be made in the consultation processes, “in
particular through the inclusion and participation of users and other stakeholders in

financial services’.

Recommendation 4. Make the maximum use of the FIN-USE forum; encourage
participation from users organisations in consultation.

The Commission would be interested to hear from respondents:

*' EU Financial Regulation & Supervision beyond 2005; Report of a CEPS Task Force, Centre for
European Policy Studies, January 2005, pg 7

“2 Financial Services, Consumers and Small Businesses, A User Perspective on the Reports on Banking,
Asset Management, Securities and Insurance of the FSAP Stocktaking Groups, FIN-USE Forum,
October 2004
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What hasyour perception been of the volume of consultation involved in the
elaboration of FSAP measures? (Please include here consultation exercisescarried
out by the L evel 3 committeesprior to providing advice to the Commission).

Have consultation exer cises been specific enough in their focusfor your area of
interest/ business/ expertise?

What isyour view on the potential benefit of consumer input to consultation
exer cises?

Would you be willing to make your self available for involvement in forum groups/
working parties/ advisory panels on future policy developments?

4.3. Responsesto external events
4.3.1. Unpredictable events

Certain of the initiatives undertaken in the context of the FSAP received added impetus
from market events that took place during the term of the programme, in particular
accounting scandals in the United States and Europe, especially the Enron affair and the
US government’s response to it (2002 Sarbanes Oxley Act), and then the Parmalat
scandal. These events and circumstances focused the attention of the public and policy
makers on issues of corporate governance, company law and the role of statutory
auditors. The initiatives aready being undertaken in these areas were given added
momentum, particularly after the Commission report outlining an initial analysis of the
repercussions of the Enron collapse presented to the ECOFIN council of April 2002 in
Oviedo™ and the recommendations made in November 2002 by the High-Level Group of
Company Law Experts chaired by Professor Jaap Winter*.

Although some of the measures undertaken had all been planned since the outset of the
FSAP, the speed with which they were adopted by the Commission was an indication of
the additional drive given to their introduction in the aftermath of the corporate scandals.

M easur es adopted in the wake of the corporate scandals:

Commission Recommendation on statutory auditors independencein the EU: A set
of fundamental principles (16 May 2002). This Recommendation deals with two key
independence issues raised by the bankruptcy of Enron, i.e. “provision of additional
services’ by auditors and their “employment with the audit client”. Although not legally
binding, the Recommendation constitutes guidelines for good practice.

“3 http://europa.eu.int/commvinternal_market/company/docs/enron/ecofin_2004_04_enron_en.pdf

“ http://europa.eu.int/commyinternal_market/en/company/company/modern/consult/report_en.pdf
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Commission Communication reinforcing statutory audit in the EU (21 May 2003),
setting out ten priorities to improve and harmonise the quality of statutory audit
throughout the EU and to protect investors and other interested parties.

Directive on statutory audit (Approved by the European Parliament on 28 September
2005, agreement reached with Council on 11 October 2005, formal adoption expected by
end 2005) — revision of the 8" Company Law Directive. Although largely prepared well
in advance of the Parmalat scandal, the proposal was adjusted to take into account the
specific implications of that case.

On 21 May 2003 the Commission adopted its Action Plan moder nising Company Law
and enhancing Corporate Governance in the EU. First initiatives in the field of
corporate governance followed in 2004:

(i) in October 2004 the Commission tabled a proposal for amendments to EU
accounting directives (the 4™ and 7" Company Law Directives) in order to confirm the
board’ s collective responsibility for financial statements, to require full disclosure of off-
balance sheet arrangements and to enhance transparency of related party transactions; in
the case of listed companies, the Commission also proposed adding the obligation to
insert a corporate governance statement in annual reports based on the “comply or
explain principle’;

(if) the same month, the Commission adopted two recommendations aimed at
enhancing corporate governance standards in the EU: recommendation on the
remuneration of directors and recommendation on the role of non-executive independent
directors.

The Market Abuse directive (Directive on Insider Dealing and Market Manipulation)
(final Commission proposal adopted on 11 December 2002, adopted by the European
Parliament and Council on 12 October 2004) is one of the major steps towards integrated
financial markets that investors and the public can trust. This framework Directive covers
al financial instruments admitted to trading on at least one regulated market in the EU,
including primary markets, and applies to al transactions concerning those instruments,
whether those transactions are undertaken on regulated markets or el sewhere.
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Timeline FSAP Company Law Measures

Q4 2001: Enron February 2003: December 2003:
scandal Ahold Parmalat scandal
accounting
scandal
ll 2001 | 2002 | 2003 | 2004 | 2005 \]
11 December 2002: 12 October 2004:
Directive on Insider Directive on Insider
Dealing and Market Dealing and Market
Manipulation: Final Manipulation: Adoption
Commission proposal by Council and Parliament
16 May 2002 21 May 2003:

Commission publishes
Communication
reinforcing statutory
audit in the EU

11 October 2005:

8" Company Law
Directive on statutory
audit: agreement reached
in Council

Commission issues
Recommendation on
statutory auditors’
independence in the

EU: A set of 21 MLy 2003:
fundamental principles Commission publishes Corporate
Governance Action Plan
(Commission Communication
modernising Company Law and
enhancing Corporate Governance
inthe EU

Recommendation 5: Make full use of the flexibility of the Lamfalussy process in
providing adequate legislative responses to unexpected external events.

4.3.2. Predictable events
4.3.2.1. Basd 1l

With regard to the predictable events, the timing of specific FSAP initiatives was aso
influenced by the global nature of financial services. A notable example of this is the
Commission proposal for the Capital Requirements Directive. This piece of legislation,
which wasin preparation for almost the entire timeframe of the FSAP from 1999 to 2004,
is intended to better align financial institutions capital with the risks that they face. Its
drafting tied in closely with the work being done by the Basel Committee on Banking
Supervision in preparation of the International Convergence of Capital Measurement and
Capital Standards: a Revised Framework, the capital adequacy framework commonly
known as Basel Il. Considerable input to the Basdl Il guidelines was given by EU
members of the Basel Committee and the European Commission as an observer to the
process. These requirements apply on a global level. It was necessary to ensure that EU
legislation, while being fully compatible with the Basel Il requirements, would also
reflect the specific features of the European context. As such, the timing of the proposal
for the Capital Requirements Directive, which was made on July 14 2004, had to be very
close to the publication of the Basel Il guidelines on June 26 2004. As stated above, the
Capital Requirements Directive was approved by the European Parliament in September
2005.
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4.3.2.2. Introduction of the single currency

The introduction of the euro was another predictable event that influenced measures to be
taken, particularly in the area of cash withdrawals, payments and credit transfers. With
the introduction of the euro for payments in 1999, the impetus to facilitate consumers
carrying out these transactions within the euro area was considerable, and this became
even more noticeable after euro notes and coins came into circulation and price
differences became even more tangible.

In January 2000, the Commission had set out its objectives with regard to retail payments
in the internal market in a communication®, but instead of introducing a raft of
legidlative measures, left the focus very much on a “market-led approach requiring
voluntary co-operation by the banking sector”. However, this Communication did not
produce any tangible improvements. Subsequently, the Commission came forward with
the Regulation on Cross-Border Payments in euro®, in order to bring Europe closer to
becoming a single payment area.

This regulation, which was not originally foreseen in the FSAP, was introduced to bring
the cost of cross-border card transactions, electronic cash withdrawals and bank transfers
in euro in line with the cost of national transactions. It was adopted under the “fast-track”
approach in December 2001, just before the introduction of euro notes and coins and a
mere 5 months after having been adopted by the Commission. Most of the Regulation’s
provisions have been effective since 1 July 2002, when its necessity became even more
tangible for European citizens, as the euro notes and coins had been in circulation for six
months by then.

The sector responded in May 2002 with a roadmap to ensure the realisation of a Single
European Payment Area by 2010%". However, by the time of the completion of the FSAP,
significant progress in moving towards this goal had not been made. The Commission
has signalled its intention to introduce a New Legal Framework for Payments by the end
of 2005 in order to complement the industry action.

> COM (2000) 36
“¢ Regulation (EC) 2560/2001

“" European Banking Federation white paper “Euroland: Our Single Payment Area’
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Timeline FSAP Payments Measures

01 January 2002:
euro notesand
coinsbrought

into circulation

[ 1999 | 2000 | 2001 | 2002 | 2003 I

27 July 2001: 01 July 2002 : Regulation

Regulation on cross - oncross -border payments

border paymentsin ineuro: Effectiveness of provisions
ero: Adoption by
Commission

31 January 2000 :
Commission issues
Communicationon  a
single market for
payments

4.3.2.3.2005 deadline

Another predictable event that influenced the timing of the introduction of FSAP
measures was the pressure of the deadline for completion of the programme, as set out in
section 3.2, above. This combined with the additional pressure of the end of the
legislature of the sixth European Parliament and the end of the President Prodi
Commission’s term. In response to these pressures 3 major directives were adopted by
the European Parliament and Council between the fourth quarter of 2003 and the end of
2004 (Prospectuses, Markets in Financial Instruments Directive (MiFID), and Take Over
Bids). In the same timeframe, the Commission adopted one additional, wide-ranging
proposed directive (Capita Requirements) and published a Communication on Clearing
and Settlement. In the case of two of the directives, the MiFID and the Take-Over Bids
Directive, it had been particularly difficult to reach agreement, but this was finally
achieved in view of the pressure of the end-2004 deadline.

In addition, when one compares the wording of the original Action Plan with that of the
10™ Progress Report (published in June 2004), it is clear that most of the actions have
morphed into other measures, usually of a much broader scope. This has had an effect on
the timing needed to complete the measures set out in the FSAP, as it was not possible
simply to adopt the 42 measures listed therein without significantly broadening their
reach in order to achieve the FSAP s overarching objectives (see section 6, below).
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5. LEGISLATIVE PROCEDURES
— What was the effect of the choice of legislative instrument?
— Wasthe* fast-track” procedure appropriate for the FSAP?

5.1. Choiceof legidative instrument

FSAP Measures by type

Proposal of directive

under preparation; 1 Commission

Decision; 1

Commission
Communication; 10

Proposed directive; 1

Implementation of
existing measure; 1

Regulation; 3

Other (report); 1

Commission
Recommendation; 3

Of the 42 measures contained in the FSAP, alittle over half are legidative. The others are
mostly Commission Communications or Recommendations, either setting out planned
actions in the specific areas or making non-binding recommendations to the Member
States.

Of the legidative measures in the origina Action Plan, only 2 are Regulations (the
Regulation on the European Company Statute and the Regulation on International
Accounting Standards®), the Regulation on Cross-Border Payments in euro*® was added
later, with all the rest being Directives. In the case of the regulations, this particular
legidative instrument was chosen as it was essentia for their proper working that the
provisons contained therein were applied exactly the same in each Member State.
Whereas with the Directives, Member States were freer to reconcile achieving a level
playing field for financial servicesin Europe with their national particularities.

It may be surprising that, given the over-riding objectives of the FSAP to truly bring to
fruition the single market in financial services, more use of regulations as a legisative
instrument was not made. This pattern may change in the future, however, particularly
with regard to Level Il measures under the Lamfalussy structure. Two Level I

“8 Regulations (EC) 2157/2001 and Regulation (EC) 1606/2002 respectively.

“* Regulation (EC) 2560/2001

23



Regulations have already been adopted implementing the Prospectus™ and Market Abuse
Directives™. In its third report, as referred to above, the Inter-Institutional Monitoring
Group stated “the Group attaches much weight to the significant threat which Member
States' non-compliance with the obligation to transpose Directives on time may have for
the whole Lamfalussy Process’ and made reference to the fact that “alevel playing field
(uniformity) is better served by Level 2 Regulations than Level 2 Directives, which
require timely transposition in the laws of the Member States’. As the Lamfalussy
approach is extended to banking, insurance and investment funds, and therefore the use
of Level 2 measures becomes more common, it is therefore likely that increased use will
be made of regulations as a legidative instrument, although this will have to be assessed
on a case-by-case basis.

Recommendation 6: Where possible, use regulations in order to ensure a level playing
field in financial services and avoid Member Sates adding extra measures
(“ goldplating”).

5.2.  Number of readings amendments made by the European Parliament
and Council

Use of the “fast-track” procedure, whereby a legidative measure can be approved by the
Council on the basis of a single reading by the European Parliament, was made for almost
half of the legidlative measures under the FSAP. It is difficult to draw conclusions from
the types of proposal that were approved at first reading, as they are a highly diverse
group. Some of the proposals were already in an advanced stage of preparation by the
time of the launch of the FSAP and represented either measures updating legislation
already in place or technical amendments to reflect international developments. Examples
here include the directives amending the insurance directives and the 1SD to permit
information exchange with third countries and the directive amending the 4™ and 7™
Company Law Directives to allow for fair value accounting®.

Others were key initiatives with considerable political backing and seen as essential for
the creation of a true single market in financial services, such as the Regulation on IAS,
and the Transparency Directive.

The Take-Over Bids Directive and the Regulation on the European Company Statute are
examples of follow-ups to proposals that had been rejected at previous attempts. The
compromise reached to approve the Take-Over Bids Directive at first reading was not
regarded as a success by the Commission, however. In the 10" Progress Report on the
FSAP, it is described as “a de minimis optional outcome [which] does not underpin a
level playing field and is a retrograde step in terms of economic reform”>2, In the case of
the European Company Statute, the text approved at first reading was the result of many

* Commission Regulation (EC) 809/2004 of 29 April 2004
= Commission Regulation (EC)2273/2003 of 22 December 2003
*2 Directive 2000/64/EC and Directive 2001/65/EC

%3 http://europa.eu.int/comm/internal_market/finances/docs/actionplan/index/progress10 en.pdf, section 1.
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http://europa.eu.int/cgi-bin/eur-lex/udl.pl?REQUEST=Seek-Deliver&COLLECTION=lif&SERVICE=all&LANGUAGE=en&DOCID=303R2273
http://europa.eu.int/comm/internal_market/finances/docs/actionplan/index/progress10_en.pdf
http://europa.eu.int/comm/internal_market/finances/docs/actionplan/index/progress10_en.pdf

years of negotiations between the institutions, and the adoption of a revised proposal
from the Commission in 1991. As stated in the IMG third report therefore, there are
reasons to believe that “strong reasons of institutional balance preclude the fast-track
procedure from becoming the general norm”.

Number of readings required for legislative proposals to be adopted

1

2

3

Amendment of the insurance
directives and the ISD to permit
Information exchange with third
countries

E-Money Directive

2nd Money Laundering Directive

Amendments to 4th and 7th
Company Law Directives to allow
fair value accounting

Adoption of the proposed directive
on the winding-up and ligquidation
of Insurance undertakings

Regulation on European Company
Statute

Adoption of the proposed directive
on the winding-up and liquidation
of banks

Amend the solvency margin
requirements in the insurance
directives

Two directives on UCITS

Regulation on IAS

Collateral directive

Directive on the taxation of savings
income in the form of interest
payments

Directive on the Distance
marketing of Financial Services

Modernisation of the accounting
provisions of the 4th and 7th
Company Law Directives

Directive on insurance mediation

Take Over Bids Directive

Conglomerates Directive

Transparency directive

Regulation on Cross-Border
Payments in Euro

10™ Company Law Directive on
cross-border mergers

Market Abuse Directive

Directive on the activities and
prudential supervision of pension
funds

Prospectus Directive

Markets in Financial Instruments
Directive

Recommendation 7: Limit the use of the “ fast track” procedure to those proposals with
strong prior inter-institutional backing.

The Commission would beinterested to hear from respondents:

What isyour impression of the use of directives versusregulations? Hasthe
introduction of the Lamfalussy structureimproved the application of directivesin

the Member States?

Have you been affected by amendmentsto proposals made by the European
Parliament or Council? What impact do you think these amendments have had on
the effectiveness of the adopted measur e?
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6. FINAL OUTPUT FROM FSAP COMPARED TO INITIALLY DRAWN UP ACTION PLAN
— Which of the measures finally adopted were among those initially announced?

— What were the catalysts for any additions, amendments to or deletions from the
original list of actions, i.e. can these be put down to the necessity to fill
legislative gaps or were they in response to external events?

There are quite some differences between the original contents of the Action Plan and
what was carried out. These generally arose as a result of a perceived need for many of
the legidlative measures and communications to be more extensive in scope than
originally set out in the Action Plan. Those measures that did not change between their
inclusion in the Action Plan and their eventual introduction were largely those that were
already at an advanced stage of preparation by the time of the publication of the Action
Plan or that did not require the full legislative process to be gone through (Commission
Communi cations and Recommendations).

A magjority of the actions of the origina Action Plan spawned follow-on activities,
including other extensive action plans (for instance in the areas of corporate governance
and fraud prevention). The fact of a measure’ sinclusion in the Financial Services Action
Plan on many occasions merely highlighted an area of the interna market where further
work needed to be done, and the FSAP was by no means ssimply a precise “to do” list of
actions to be undertaken. The wording of the original FSAP document underlines this:
“the ... Framework for Action is an aspirational programme for rapid progress towards a
single financial market. It is an illustrative plan which may be pursued by the next
Commission, which will of course need to decided conditions under which the different

actions will beinitiated” >,

Measures wherethe original FSAP called for Political Agreement to be reached and
where, in theend, new legidative instruments wer e introduced:

— Take-over Bids Directive

Directive on the Distance Marketing of Financial Services

Regulation on the European Company Statute

Two directiveson UCITS

Measures wheretheoriginal FSAP called for amendmentsto existing legislation and
where, in the end, new legidative instruments wer e introduced as simply amending
the existing legislation was not deemed to go far enough to meet the policy
obj ectives:

— Directive on Insurance Mediation

— Prospectus Directive

> COM(1999)232, section .
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— Transparency Directive

— Directive amending the 4" and 7" Company Law Directives to allow for fair value
accounting

— Marketsin Financia Instruments Directive

— Capital Requirements Directive

M easur es whose scope goes far beyond that set out in the original FSAP:
— Communication on an e-commerce policy for financial services

— Commission Communication modernising Company Law and enhancing Corporate
Governance in the EU

— Conglomerates Directive
— Market Abuse Directive

— Introduction of Lamfalussy process (including the creation of the two Securities
Committees)

— Regulation on International Accounting Standards

Other measures mentioned in the FSAP did not go far enough to reach the goals of the
FSAP and further follow up was needed. Although not strictly within the 42 measures
set out in the original plan, the following are closely related and their introduction cannot
be ignored when considering the implementation of the FSAP as awhole:

Clearing and Settlement

Clearing and Settlement had originaly featured in the Action Plan only in the relatively
narrow perspective of the Implementation of the Settlement Finality Directive and the
Directive on the Cross-Border use of Collateral. Over the course of the FSAP,
consultation and the findings of expert committees™® made clear that Clearing and
Settlement was an issue that may have been overlooked when the original FSAP had been
drawn up and needed to be addressed more comprehensively. This led to the eventua
publication of the Communication on Clearing and Settlement®® in April 2004 and to
the subsequent implementation of the detailed actions.

*® The review of the Investment Services Directive in late 2000 and the recommendations made by the
Committee of Wise Men, headed by Alexandre Lamfalussy, in their report published in February 2001; the
first and second report of the Giovannini Group on Clearing and Settlement Arrangements in the EU in
November 2001 and in April 2003.

* COM(2004)312
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Corporate Governance & Company Law

In the light of the report of the High Level Group of Company Law Experts published in
November 2002 and corporate scandals in the US and in Europe, the issue of corporate
governance began to take on greater urgency and importance. As a result, the
Commission in its Action Plan on Modernising Company Law and Enhancing
Corporate Governance in the European Union®’ (published in May 2003) proposed a
number of additional measures which were not included in the FSAP. eg.
Recommendation on independent directors, Recommendation on directors' remuneration,
corporate-governance related amendments to accounting directives, etc.

Single Market for Payments

At the beginning of 2000, as already mentioned above, the Commission adopted a
Communication setting out its objectives for the retail payments in the internal market™.
Nearly two years later, one of the major steps towards European single payments area
was made with the Regulation on Cross-Border Payments in euro adopted in December
2001%°. However, by 2002, it had become clear that further efforts needed to be made to
achieve the FSAP's objective of a truly integrated retail financial market, and a
“roadmap” to set out the way forward was drawn up, which led to the publication in
December 2003 of a consultation document, the Commission Communication on a
Legal Framework for Payments in the Internal Market®. This Communication
outlines a number of suggestions for future legislative measures to be taken to improve
the legal environment in single payments. Although not strictly part of the FSAP, these
measures count as an inevitable follow-on from it. A draft Directive on payment services
isto be proposed by the end of 2005.

Payment Fraud Prevention

One of the measures under the FSAP was the Action Plan to prevent fraud and
counterfeiting in payment systems, also known as the Fraud Prevention Action Plan®
(FPAP), which ran from 2001 to 2003 with the aim of establishing a number of
preventative measures to combat fraud and counterfeiting in payment systems. A follow-
up plan, for the period 2004-2007 was launched in October 2004.

FIN-NET

One of the recommendations contained in the Commission Communication on e-
commerce and financial services, published in 2000, was the establishment of “a
Community-wide network of financial services complaints bodies [...] to provide
effective and rapid out of court redress on a cross-border basis’ whose purpose it would
be to “encourage consumer confidence in cross-border redress and internet payments’,

" COM (2003)284. See above under 4.3.1
%8 See above under 4.3.2.2.

* 1hid.

% COM(2003)718

¢ COM(2001)11
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which in 2001 was launched as the FIN-NET network for settling cross-border financial
disputes out of court.

Insurance

During the term of the FSAP, a number of issues arose in the area of Insurance which had
not been included in the original Action Plan; Insurance Guarantee Schemes, which offer
protection to policy holders in the event that an insurance provider is wound up,
Reinsurance Supervision and Insurance Solvency. All three issues were addressed during
the term of the FSAP - a Commission Working Group started work on Guarantee
Schemes, the Commission proposed a Directive on EU-wide reinsurance®® and work is
ongoing on a wide-ranging review of solvency requirements in the EU with a view to
adapting them to the demands of the current environment. These developments are very
much in line with the FSAP's stated objective of putting in place state of the art
prudential rules and supervision.

In conclusion, it would appear that Clearing and Settlement was one area where the
original FSAP did not go far enough in analysing the barriers to integration of the
financial services market in the EU and its addition in the latter stages of the Action Plan
shows that upon examination, this area should have been included from the beginning.

The other measures were added in order to achieve the broader objectives set out in the
original FSAP.

Recommendation 8: Take into account the necessity to react and adapt existing measures
after their adoption and avail of the possibilities offered by the Lamfalussy process.

62 The Reinsurance Directive was approved by the European Parliament in June 2005 and adopted by the
Council on October 17 2005.
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7. QUALITATIVE ASSESSMENTS OF FSAP PROCESS

— What was the qualitative response to the Action Plan process from the third party
commentators?

— Did the strict deadlines for the adoption of the Action Plan effect the quality of
the measures?

7.1.  Speed versus Quality

As mentioned in the Inter-Institutional Monitoring Group’s Third Report Monitoring the
Lamfalussy Process, over the course of the FSAP, market participants’ priorities seem to
have shifted from being able to enact “ speedy legislation to keep regulation in line with
the fast pace of market innovation”, to ensuring that the “quality of the legislative result
should always take precedence over speed” .

However, one should keep in mind that, at the time of the adoption of the FSAP,
integration of the European financial markets was clearly lagging behind other sectors.
Added to the ground-breaking changes to the financial environment that had taken place
over the 1990s, this situation called for a complete revamping of the European regulatory
and supervisory framework. Therefore, given the context that prevailed at the time of a
piecemeal Internal Market for financial services, the FSAP approach, which was wide-
ranging but maybe not particularly focused, can be better justified. Now that we have
reached the end of the FSAP process, the most obvious gaps have been filled and an
overal framework put in place, there is a greater need for a more targeted, fine-tuned
approach.

One response to this shift in emphasis from speed to quality (particularly at the
implementation stage) has been to take stock and ensure that the implementation
deadlines for the various actions remain realistic, and, if necessary, make amendments to
them. This has been done in the case of the Markets in Financial Instruments Directive,
where a new directive prolonging the implementation deadline for the Level 2 measures
has been adopted®, in response to market demands. However, it should be noted that this
isan exceptional case, and in general, it has not been necessary to take such drastic steps.

7.2.  Qualitative response to the Action Plan process from the contributorsto
the 2004 Expert Group consultation

The Expert Groups, in their reports, express broad approval of the FSAP process. Areas
highlighted for praise include the fact that priorities were set and that widespread use was
made of consultation with industry and consumer representatives. In addition, the
introduction of the Lamfalussy process under the FSAP was lauded as bringing an
enormous improvement to the legidlative process.

3 1IMG report, Part |1, Section 1.b)

% Directive 2005/1/EC
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However, amost al of the Expert Group reports cover the issue of the volume of
measures introduced at the same time and include requests for a “regulatory pause” after
the completion of the Action Plan. One group (the Securities expert group) found that
“the political deadline for the FSAP put an undue emphasis on speed, making the
timetables [...] too tight for sufficient industry consultation and impact assessment”®°.
The Asset Management expert group commented “some of the legidative measures
adopted at EU level have not been as effective as expected. In some instances, [...]
provisions which are intended to open markets have been watered down or suffered from
ambiguities which hamper consistent implementation”®. This, again, may have been a
consequence of the political imperative to complete the measures within the Action Plan,

which did not always lead to their quality being of the desired level.

The groups stated that, with the experience of the FSAP behind them, the EU institutions
should give greater consideration to non-legislative measures such as self-regulation by
industry sectors, codes of conduct, guidelines on good practice and industry accreditation.
They also mentioned that in addition to proposing new actions, efforts should be made to
simplify, correct or remove existing rules, something that was not included in the FSAP
itself. A separate reference was made to the need to avoid conflicting or overlapping
rulesto reduce the burden on industry.

These proposals are being taken on board in the planning for the post-FSAP era. The
Commission published a Green Paper on Financia Services Policy 2005-2010%" in May
2005. This Green Paper was then opened to consultation and on the basis of this
consultation, and an open hearing held in July 2004, the Commission is drawing up its
White Paper on European Financial Services Policy 2005-2010, to be published in
November 2005. Without prejudice to the contents of this White Paper, it is clear that the
emphasis in the coming five years will be on effective consolidation of existing
legislation, rather than the introduction of a broad programme of initiatives such as the
FSAP. Simplification and consolidation of existing legislation, sectoral and cross-sectoral
consistency checks and corrective action where overlaps or contradictions are identified
will al form part of this drive towards better regulation.

Recommendation 9: Through intense prior consultation before drawing up legislative
programmes, ensure appropriate balance between short target timeframes and the ability
to attain high quality. Make allowances in the programme for the annulment or
simplification of existing legislation.

The Commission would be interested to hear from respondents:
What isyour assessment of the balanced reached between the quantity and quality
of the measur es adopted?

What isyour assessment of the appropriateness of the adopted measur es compar ed
to theinitial proposals?

% Expert Group report, Securities Expert Group, Section 2.1, paragraph 12.
% Expert Group report, Asset Management Expert Group, Section 2, paragraph 23.

®7 http://europa.eu.int/commvinternal_market/finances/docs/actionplan/index/green_en.pdf
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8. SECTORFOCUS/ ALLOCATION OF RESOURCES

Can certain trends be detected in the sector-focus of the various FSAP measures?

Where has been most attention been focused?

— Which areas have not seen a concentration of activity, and does this point to a need
for future legislative action?

When assessing the sector-focus of the FSAP measures, a distinction must be made
between legidative and non-legislative measures, as obviously the process involved in
preparing many of the legislative measures is more lengthy and complicated.

At first glance, the 42 measures of the FSAP seem to break down fairly evenly between
the various sectors under review; namely Accounting and Auditing (6, of which 2
legislative), Banking & Financial Conglomerates (3 — all legidative), Company Law &
Corporate Governance, (7, of which 6 legidative), Financial Markets Infrastructure (3, of
which 1 legidative), Insurance and Occupational Pensions (6, of which 4 legidative),
Insurance, Securities Markets (1 legidative), Retail Financial Services and Payments (8,
of which 2 legidative), Securities and Investment Funds (7, of which 5 legidative) and
Taxation (1 legislative measure).

FSAP Measures by Category

Accounting &

Auditing; 6 Banking &
Financial
Conglomerates;

3

Insurance,
Securities
Markets ; 1

Securities &
Investment
Funds; 7

Taxation; 1

Company Law &
Corporate
Retail Financial Governance; 7
Services &
Payments; 8
Insurance & Financial
Occupational Markets
Pensions; 6 Infrastructure; 3

However, the various categories should be “weighted” in view of the scale of the measure
involved. For instance, the MiFID, Prospectus and Market Abuse directives (Securities
and Investment Funds), the Capital Requirements Directive (Banking and Financial
Conglomerates) and the Regulation on IAS (Accounting and Auditing) were al maor
pieces of legidation that entailed considerable consequences for the market. As such,
thelr preparation involved widespread consultation and significant dedication of
manpower. The MiIFID directive, for instance, was closely interlinked with the
considerable changes to legidative decision-making brought in under the Lamfalussy
process, which was itself an FSAP measure. The Capital Requirements Directive, for its
part, was closely tied to the development of Basel Il, and the introduction of IAS for
listed companies was also a global project involving the IASB.
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As mentioned above, considerable activity was aso carried on in the area of Company
Law and Corporate Governance. Considering the financial scandals that rocked the
business community during this period and the added impetus to complete the Single
Market brought about by the Lisbon agenda, it is not surprising that issues such as money
laundering and creating the European Company Statute were high on the priority list.

The fact that a number of primarily securities-related directives were prepared under the
new Lamfalussy process means that considerable ongoing legidlative preparation work
will be required for the Level 2 implementing measures, meaning that there will be an
ongoing commitment of Commission staff to these pieces of legidlation.

These are areas where much work has been done at the legidative level, but much
remains to be completed in terms of implementation and enforcement, where the
manpower that had been so involved in the drafting of the legidation will be
concentrating their energies in the coming period.

Areas that have seen less legidative progress include asset management (UCITS and
other investment funds) and retail financial services, and these are without doubt areas
on which attention will focusin the years ahead.

Recommendation 10: When drawing up the follow-up to a completed programme, ensure
that emphasis is placed on the correct implementation and enforcement of the adopted
measures and that new measures are only proposed where significant gaps have been
identified.
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9. TRANSPOSITION OF FSAP MEASURES
— What isthe rate of compliance with the transposition deadlines in the Member Sates?
— How can the rate of compliance be improved?

The attached transposition table (see Annex B) gives an overview of how FSAP
directives have been transposed into national law in the Member States (as of 15 October
2005). While it is clear that considerable efforts have been made by the 25 Member
States to transpose these directives, there is still a lot of work to be done®. Going on
Member States’ natifications to the Commission, only five of the directives have been
transposed into national law in all 25 countries. These are Directive 2000/64/EC
amending the insurance directives and the I1SD to permit information exchange with third
countries, Directive 2002/13/EC amending the solvency margin requirements in the
insurance directives, Directive 2003/48 on the taxation of savings income in the form of
interest payments and the two UCITS directives (2001/107/EC and 2001/108/EC).

In the case of all of the other directives, at least one Member State has failed to transpose
the directive, or at least failed to inform the Commission that the directive has been
transposed (which, in itself is an infringement, as Member States are obliged to inform
the Commission of the manner in which they have transposed directives).

The graph below illustrates the rate of transposition of the FSAP directives whose
deadline has already passed in the 25 Member States.
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O Notification received and checked by the Commission O Notification received and examination by the Commission under way
O No notification received by the Commission or partially notified to the Commission

The following graph indicates the number of percentage of cases in which the
transposition of specific directives (whose transposition deadline has passed) has been
confirmed.

% All data given hereis correct at the time of writing, October 2005.
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The fact that there was such alarge number of directives to passinto national law in the
same time period will aso undoubtedly have had an effect on the resources available
within the Member States responsible for the drafting of the national legislation.

None of the directives whose deadline for transposition has yet to expire has been
confirmed as having been transposed in any of the Member States, indicating that the
Member States really do need (or at least use) the full timeframe alowed to arrange for
transposition.

Clearly, there is considerable work to be done in the area of transposition, as the fact that
so many Member States are missing the deadlines for transposition is unsustainable if the
true benefits of the single market are to be reaped. Infraction proceedings against
Member States, while a powerful threat, remain only one tool that may be used to
improve this situation. Greater co-operation with and between the Member States will
also need to play a role. This approach was endorsed by the Financial Services
Committee in its Asmussen report: “without calling into question the application of the
Lamfalussy method, arrangements could be further developed to enhance the co-
operation between Member State authorities (both regulators and supervisors) in deciding
how to implement directives’®°.

The practice of holding transposition workshops with groups of Member State
delegations, as were held for the Settlement Finality, Prospectus, Market Abuse and
MiFID directives, and the offering of technical assistance with the drafting of national
implementing measures should be continued and extended. This approach, too, is
endorsed by the parties involved, with the Inter-Institutional Monitoring Group
commenting that “The Group [...] regards these meetings as the appropriate instruments
that should help to avoid the need for initiation of enforcement actions by the

Commission” .

Recommendation 11: Continue and extend the practice of offering transposition
wor kshops and technical assistance to Member Satesin order to facilitate transposition.

% FSC 4164/04, Section 4, paragraph 33

" 1IMG report, Section 7(b)
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The Commission would be interested to hear from respondents:

Can you recommend any further practical stepsthat could encourage greater

compliance with the requirement to transpose and implement legidation in the
Member States?
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10. GOING FORWARD WITH FSAP MEASURES

The measures introduced under the FSAP are not carved in stone. As the financial
services environment evolves in Europe and worldwide, it is clear that the legidative
environment will have to develop along with it. Among the factors that will have an
impact on the future of the FSAP measures are the global nature of financial services, the
simplification programme for EU legidation, the evolution of the Lamfalussy structure
and how FSAP measures are implemented and enforced in Member States.

Increasingly, Europe's financial services providers operate on a global level, therefore
any legidation at EU level must be drafted while bearing in mind the global context. In
terms of the FSAP for instance, this external dimension has been highly relevant for the
Transparency and Prospectus directives (with regard to the “equivalence’ of the
accounting standards used by companies from third countries) and the Capital
Requirements Directive (in the framework of the Basel 1l negotiations). The impact of
global developments on Internal Market policies, and vice versa, is only likely to increase
with time.

Under the “Better Regulation” policy, the Commission is committed to a strategy of
simplification of the regulatory environment. Certain of the measures introduced under
the FSAP are likely to be modified, smplified or even abrogated in order to codify the
acquis, achieve better legidative legibility or as a result of legal incoherence. For
instance, in the context of the Solvency Il programme, some 14 insurance directives,
including the Reinsurance directive and the Life Assurance directive™ which were both
adopted under the FSAP, are due to be codified into one single instrument.

The Lamfalussy structure is in its infancy. Although Level 1 framework directives have
been successfully adopted, and many Level 2 implementing measures are in preparation,
the longer-term practicalities of this structure have yet to be tested. As the Lamfalussy
structure was designed to alow EU legidators to better respond to market events, the
coming years will reveal to what extent this goa has been achieved. It will aso be
important that an appropriate balance be reached between the levels 1, 2 and 3 as national
supervisory authorities work more closely together, especially in the drafting of Level 2
measures and in the co-operation required for Level 3 actions to ensure consistent
implementation and application.

Going forward, much will rest on how the FSAP measures are implemented and how
compliance with them is enforced. We have little experience of Level 4 of the
Lamfalussy directives, where the Commission will have to play its part in enforcing
compliance with the legidlation. This will be crucial if we are to avoid national
goldplating or even unintended splintering of the single market.

" Directive 2002/83/EC
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11. CONCLUSION

The FSAP seems to have worked extremely well as an over-arching programme and its
completion within the deadline is regarded as a major achievement. The political pressure
to complete the Action Plan meant that timeframes were largely respected; the new
approach to the preparation of legislation introduced under the Lamfalussy process
brought significant improvements in terms of consultation, institutional co-operation, and
(potentialy) greater flexibility to respond to market events and there is a genera
appreciation of the quality of the measures finally introduced, which in many cases were
much broader in scope than that originally set out in the Action Plan.

However, there are definite flaws visible in the Financial Services Action Plan. These
largely centre on the fact that, because it was so extensive, it was very difficult to balance
the requirement for high quality legisation with the tight demands on timing. This
applies to the various stages in the preparation of the actions, from consultation with
stakeholders and inter-institutional negotiations to transposition and implementation in
the Member States. In addition, the FSAP did not address all policy areas that go towards
making up atruly single market in financial services.

As stated in the introduction, this evaluation forms the first part of a more comprehensive
review of the FSAP, the second part of which will be an analysis of the impact on the
market and on users of the FSAP measures, once implemented in the Member States.
This is scheduled to be carried out over the 2007/2008 timeframe. We believe that there
are a number of lessons that can aready be drawn from the process and adoption of the
FSAP, and these are set out in the Recommendations to this document. Subject to the
outcome of the FSAP evaluation Part |1, however, these recommendations may need to be
adjusted in the future.
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12. RECOMMENDATIONS

Recommendation 1. When drawing up policy programmes, ensure that the measures
contained therein are prioritised appropriately and, where relevant, are subject to
strict deadlines which are politically agreed as widely as possible by European
Parliament / Council and implicitly supported by the industry. Strong monitoring
MEChANISMS Ar€ FEQUITEU. .....eeveeeieieeeieeestee e te et e s te e re et e e reeeesseesreenneens 9

Recommendation 2: Continue to apply Lamfalussy approach to the elaboration of
financial services legidation, giving due regard to appropriate timeframes for
transposition and consultation and appropriate calibration between the different
[EVEIS. ..t b bbb 13

Recommendation 3: Continue to consult widely before and during the introduction of
new legidlative proposals, in accordance with the Commission’s* better regulation”
policy, keeping in mind the practical constraints of the exercise, setting realistic
timetables, and drawing up feedback statements. ...........ccccveeeveeveecesecce e 17

Recommendation 4. Make the maximum use of the FIN-USE forum; encourage
participation from users organisationsin consultation. ............ccccccevcveevreeseceene. 17

Recommendation 5: Make full use of the Lamfalussy process in providing adequate
legidlative responses to unexpected external events...........ccccevveeeveereeieseesiecee e 20

Recommendation 6: Where possible, use regulations in order to ensure a level playing
field in financial services and avoid Member Sates adding extra measures
Qe o] o o] F= 1] oo 1 TS 24

Recommendation 7: Limit the use of the “ fast track” procedure to those proposals with
strong prior inter-institutional backing...........cccocveeereerieeie e 25

Recommendation 8: Take into account the necessity to react and adapt existing measures
after their adoption and avail of the possibilities offered by the Lamfalussy process.
.................................................................................................................................. 29

Recommendation 9: Through intense prior consultation before drawing up legislative
programmes, ensure appropriate balance between short target timeframes and the
ability to attain high quality. Make allowances in the programme for the annulment
or simplification of existing 1egislation. ...........ccccveeereere e 31

Recommendation 10: When drawing up the follow-up to a completed programme, ensure
that emphasis is placed on the correct implementation and enforcement of the
adopted measures and that new measures are only proposed where significant gaps
have been Identified. ... 33

Recommendation 11: Continue and extend the practice of offering transposition

workshops and technical assistance to Member Sates in order to facilitate
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