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Public consultation on possible changesto the Capital Requirements Directive
(CRD, consisting of Directives 2006/48/EC and 2006/49/EC)

l. Introduction

The purpose of this working document is to consult the industry and other interested
parties on potential changes to the "Capital Requirements Directive"! with regard to large
exposures, hybrid capital instruments, supervisory arrangements, the waivers for
cooperative banks organised in networks and adjustments to certain technical provisions.

The changes on which views of stakeholders are being sought, in part, reflect a response
to the credit market turmoil that emerged mid-2007 and the "Roadmap” of responses
agreed by the ECOFIN Council in October 20074 and confirmed by the European
Council on 14 March 2008, while other changes reflect work that has aready been
underway for a number of years.

. Procedure

The amendments would be made using two different legislative instruments:

1. An amending directive proposed by the Commission and adopted by the Council and
European Parliament under the "co-decision procedure" in accordance with the EC
Treaty. This directive should include amendments on: large exposures, hybrids,
cooperation between supervisors and 'home/host' issues, the extension of the waivers
for co-operative bank networks and some of the technical changes to the CRD
annexes (those in Annex Il of Directive 2006/48/EC to which the "comitology"
procedure does not apply). This directive would be a "Level 1" measure under the
Lamfalussy approach;

2. Animplementing directive to be adopted by the Commission with the approval of the
European Banking Committee ("comitology" procedure), which would incorporate
certain technical changes to the annexes of the CRD. This directive would be a"Level
2" measure under the Lamfalussy approach. The adoption of this directive will
comply with the inter-institutional agreement that appliesto this procedure.

1. Consultation procedure

3. There are six different sections covering the following issues:

A. Large exposures

B. Hybrid capital instruments

C. Supervisory arrangements

D. Waiversfor cooperative bank networks and other technical amendments

'also referred to as the CRD; this collectively denotes Directive 2006/48/EC of the European Parliament
and of the Council of 14 June 2006 relating to the taking up and pursuit of the business of credit institutions
and Directive 2006/49/EC of the European Parliament and of the Council of 14 June 2006 on the capital
adequacy of investment firms and credit institutions.

2 http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ecofin/96375. pdf



E. Technica amendmentsto Directive 2006/48/EC
F. Technical amendmentsto Directive 2006/49/EC

. The main target group for this consultation consists of credit institutions and
investment firms and their professional associations. However, any interested
stakeholder isinvited to comment.

. Responses should only be sent to the following e-mail address: markt-crd2008-
survey @ec.europa.eu

. The deadline for contributionsis 16 June 2008.

. All contributions will be published on the web site
http://circa.europa.eu/Public/irc/markt/markt_consultationsg/library?=/financial _servic
es/cross-sector_issues& vm=detailed& sb=Title unless the respondent indicates that the
contribution shall be treated confidentially. General confidentiality disclaimers that
often appear at the bottom of emails will be disregarded unless an explicit request for
confidentiality is made in the body of the response. A summary of responses will be
published on the same web site at the end of June 2008.

. The responses to this consultation will provide guidance to the Commission services
for the next step i.e. the preparation of a Commission proposal that is scheduled to be
adopted in September 2008.
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Thisdocument isa working document of the Commission servicesfor discussion and
consultation purposes. It does not purport to represent or pre-judge the formal
proposal of the Commission.

Thisworking document includes:

Text in 'strikethrough' - this represents the current provisions in the CRD, for
which amendments ar e being proposed;

"Underlined' text - this constitutes the proposed new text;

'Unmarked' text —text related to the above, which remains unchanged.

AMENDMENTSSUBJECT TO THE CO-DECISION PROCEDURE

A. LARGE EXPOSURES

The current CRD provisions are based on the general assumption that banks spread their
exposures. However despite this, banks could still be exposed to the same client or a
group of connected clients; such a concentration of risk could, in extreme situations, lead
to the loss of the full exposure or of its part. To prevent against this, prudential rules
currently limit such "large exposures' to a percentage of the own funds of a bank.

The existing large exposures regime in the CRD has broadly remained unchanged for 16
years and needs to be updated to take account of market developments as well as the
evolution of risk management practices within institutions.

In response to the Commission services request to the Committee of European Banking
Supervisors (CEBS) for advice on the review of the large exposures, the latter consulted
the industry. The final advice was published on 3 April 2008 [http://www.c-
ebs.org/press/20080403 LE.htm].

Changes to Directive 2006/48/EC

Article 4, paragraphs 6 and 45

(6) ‘ingtitutions’, for the purposes of Sections 2,-and 3 and 5 of Title V, Chapter 2, means
institutions as defined in Article 3(1)(c) of Directive 2006/49/EC;

(45) 'group of connected clients means:

(a) two or more natural or legal persons who, unless it is shown otherwise, constitute a
single risk because one of them, directly or indirectly, has control over the other or others;
or

(b) two or more natural or legal persons between whom there is no relationship of control
as set out in point (@) but who are to be regarded as constituting a single risk because they
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are so interconnected that, if one of them were to experience financial problems, in
particular funding or repayment difficulties, the other or al of the others would be likely
to encounter funding or repayment difficulties.

Article 106

1. 'Exposures, for the purposes of this Section, shall mean any asset or off-balance-sheet
item referred to in Section 3, Subsection 1, without application of the risk weights or
degrees of risk there provided for.

Exposures arising from the items referred to in Annex IV shal be calculated in
accordance with one of the methods set out in Annex I11. For the purposes of this Section,
Annex I11, Part 2, point 2 shall aso apply.

All elements entirely covered by own funds may, with the agreement of the competent
authorities, be excluded from the determination of exposures, provided that such own
funds are not included in the credit institution's own funds for the purposes of Article 75
or in the calculation of other monitoring ratios provided for in this Directive and in other
Community acts.

For the purpose of this Section own funds shall mean own funds as referred to in Article
57 without deducting items referred to in Article 57(q) and accepting items referred to in

Article 63(3).

2. Exposures shall not include either of the following:

(@) In the case of foreign exchange transactions, exposures incurred in the ordinary
course of settlement during the 48 hours following payment; or

(b) in the case of transactions for the purchase or sale of securities, exposures incurred in
the ordinary course of settlement during the five working days following payment or
delivery of the securities, whichever isthe earlier.

3. In respect of exposures referred to in Article 79, paragraph 1, points m, o0 and p, where
there is an exposure to underlying assets, a credit institution shall ook through to the
underlying exposures where it is aware of them in order to determine the existence of a
group of connected clients.

Article 107

Notwithstanding Article 4 paragraph (1), Ffor the purposes of calculating the value of
exposures in accordance withapphyiag this Section, the term ‘credit institution' shall also

cover thefeHowing:

{b)-any private or public undertaking, including its branches, which meets the definition
of 'credit institution' and has been authorised in athird country.

Article 108

A credit institution's exposure to a client or group of connected clients shall be considered
alarge exposure whereits value is equal to or exceeds 10 % of its own funds.



Article 109

The competent authorities shall require that every credit institution have sound
administrative and accounting procedures and adequate internal control mechanisms for
the purposes of identifying and recording all large exposures and subsequent changes to
them, in accordance with this Directive, and for that of monitoring those exposures in the
light of each credit institution's own exposure policies.

Article 110

1. A credit institution shall report the following information about every large exposure
to the competent authorities, including those exempted from the application of Article

111(1):-

a) the identification of the client or the group of connected clients to which a credit
institution has alarge exposure;

b) the exposure value before taking into account the effect of the credit risk mitigation,
to the extent possible;

c) where used, the type of funded or unfunded credit protection;

d) the exposure value after taking into account the effect of the credit risk mitigation
caculated for the purpose of Article 111(1).

If a credit institution is subject to Articles 84 to 89, its 20 largest exposures on a
consolidated basis, excluding those exempted from the application of Article 111(1),
shall be made available to the competent authorities.

2. Member States shaII prowde that reportl ng is to be carrled out not Iess than tW|ce

3. Member States shallmay require credit institutions to analyse, to the extent possible,
their exposures to collateral issuers and providers of unfunded credit protection for
possible concentrations and where appropriate take action ander report any significant
findings to their competent authority.

Article 111



1. A credit institution may not incur an exposure, after taking into account the effect of
the credit risk mitigation in accordance with Articles 112 to 117, to a client or group of
connected clients the value of which exceeds 25 % of its own funds.

(i) Where that client is an institution, this value may not exceed 25% of its own funds or
the amount of EUR [X] million, whichever is higher.

(i) Where a group of connected clients includes one or more institutions, a credit
institution may not incur an exposure, after taking into account the effect of the credit risk
mitigation in accordance with Articles 112 to 117, to all connected institutions the value
of which exceeds the difference between 25% of its own funds or the amount of EUR [X]
million, whichever is higher, and the sum of exposure values to the other connected
clients that are not institutions. The sum of exposure values, after taking into account the
effect of the credit risk mitigation in_accordance with Articles 112 to 117, to other
connected clients that are not institutions may not exceed 25% of a credit ingtitution's
own funds.

Member States may impose alower amount than EUR [X] million.

24. A credit institution shall at all times comply with the limitslaid down in paragraphs 1;
2-ang-3-respeet-ef-Hs-expesures. If in an exceptional case exposures exceed thisese
limits, theatfact value of the exposure shall be reported without delay to the competent
authorities which may, where the circumstances warrant it, allow the credit institution a
limited period of time in which to comply with the limits.

Article112

1. For the purposes of Articles 113 to 117, the term 'guarantee’ shall include credit
derivatives recognised under Articles 90 to 93 other than credit linked notes.

2. Subject to paragraph 3, where, under Articles 113 to 117, the recognition of funded or
unfunded credit protection ismay-be permitted, this shall be subject to compliance with
the eI|g| b|||ty requirements and other mlnlmum requi rements set out under Artlcleﬁ 90

3. Where a credit institution relies upon Article 114(2), the recognition of funded credit
protection shall be subject to the relevant requirements under Articles 84 to 89.

4. For the purpose of this Section, a credit institution shall not take account of the
collateral referred to in Annex V111, Part 1, points 20-22, unless permitted under Article
115.

Article 113




13. Member—States-may—futhy—orpartiathy—exempt-tThe following exposures shall be
exempted from the application of Article 111(1):

(a) asset items congtituting claims on central governments or central banks which,
unsecured, would be assigned a 0 % risk weight under Articles 78 to 83;

(b) asset items constituting claims on international organisations or multilateral
development banks which, unsecured, would be assigned a 0 % risk weight under
Articles 78 to 83;

(c) asset items constituting claims carrying the explicit guarantees of central
governments, central banks, international organisations, multilateral development banks
or public sector entities, where unsecured claims on the entity providing the guarantee
would be assigned a0 % risk weight under Articles 78 to 83;

(d) other exposures attributable to, or guaranteed by, central governments, central banks,
international organisations, multilateral development banks or public sector entities,
where unsecured claims on the entity to which the exposure is attributable or by which it
is guaranteed would be assigned a 0 % risk weight under Articles 78 to 83;

Member States' regional governments and local authorrtreswhere those claims would be
assigned a 0 % risk weight under Article 78 to 83 and to other exposures to or
guaranteed by such governments and authorities claims on which would be assigned a 0
% risk weight under Articles 78 to 83;

Art+eles—78—te—83 exposures to counterpartr% referred to in Artl cle 80(7) or 80(8) For

this purpose, point (d) of Article 80(7) shall not be applied. Exposures that do not meet
these criteria, whether exempted from Article 111(1) or not, shall be treated as
exposures to athird party;

(g) asset items and other exposures secured, to the satisfaction of the competent
authorities, by collateral in the form of cash deposits placed with the lending credit
ingtitution or with a credit institution which is the parent undertaking or a subsidiary of
the lending institution; and

(h) asset items and other exposures secured, to the satisfaction of the competent
authorities, by collateral in the form of certificates of deposit issued by the lending
credit institution or by a credit institution which is the parent undertaking or a subsidiary
of the lending credit institution and lodged with either of them:.






Cash received under a credit linked note issued by the credit institution and loans and
deposits of a counterparty to or with the credit institution which are subject to an on-
bal ance sheet netting agreement recognised under Articles 90 to 93 shall be deemed to
fall under point (g).

2. Member States may fully or partially exempt covered bonds falling within the terms
of Annex VI, Part 1, points 68 to 70 from the application of Article 111(1).

Article 114

1. Subject to paragraph 3, for the purposes of calculating the value of exposures for the
purposes of Artlcle 111(1)49—(3)—Member$tates4nay—u#%peet—e#eredﬁ—u%aﬂens

a credlt ingtitution may use the fully adj usted exposure vaI ue#\eansJehat as calculated
under Articles 90 to 93 taking into account the credit risk mitigation, volatility
adjustments, and any maturity mismatch (E*).

2. Subject to paragraph 3, a credit institution permitted to use own estimates of LGDs
and conversion factors for an exposure class under Articles 84 to 89 shallmay be

10



permitted, where it is able to the satisfaction of the competent authorities to estimate the
effects of financial collateral on their exposures separately from other LGD-relevant
aspects, to recognise such effects in calculating the value of exposures for the purposes
of Article 111(1)te(3).

Competent authorities shall be satisfied as to the suitability of the estimates produced by
the credit institution for use for the reduction of the exposure value for the purposes of
compliance with the provisions of Article 111.

Where a credit ingtitution is permitted to use its own estimates of the effects of financial
collateral, it shall do so on abasis consistent with the approach adopted in the
calculation of capital requirements.

Credit institutions permitted to use own estimates of LGDs and conversion factors for
an exposure class under Articles 84 to 89 which do not calculate the value of their
exposures using the method referred to in the first subparagraph shallmay be permitted
to use the Financial Collateral Comprehensive Method or the approach set out in
paragraph—l—er—theexempﬁensepeapm Article 11 _(_)3(3}(9) for cal culating the value of

EXPOSUres. A

3. A credit institution that makes use of the Financial Collateral Comprehensive Method
or is permitted to use the methods described in paragraphs3-and 2 in calculating the
value of exposures for the purposes of Article 111(1)-te{3), shall conduct periodic stress
tests of their credit-risk concentrations, including in relation to the realisable value of
any collateral taken.

These periodic stress tests shall address risks arising from potential changes in market
conditions that could adversely impact the credit institutions adequacy of own funds
and risks arising from the realisation of collateral in stressed situations.

The credit institution shall satisfy the competent authorities that the stress tests carried
out are adequate and appropriate for the assessment of such risks.

In the event that such a stress test indicates a lower realisable value of collateral taken
than would be permitted to be taken into account while making use of the Financial
Collateral Comprehensive Method or the method described in urder-paragraphs-t-and 2
as appropriate, the value of collateral permitted to be recognised in calculating the value
of exposures for the purposes of Article 111(1)-te-(3) shall be reduced accordingly.

Such credit ingtitutions shall include the following in their strategies to address
concentration risk:

(a) policies and procedures to address risks arising from maturity mismatches between
exposures and any credit protection on those exposures;

(b) policies and procedures in the event that a stress test indicates a lower realisable
value of collateral than taken into account while making use of the Financia Collateral
Comprehensive Method or the method described in under-paragraphs-t-and 2; and

(c) policies and procedures relating to concentration risk arising from the application of
credit risk mitigation techniques, and in particular large indirect credit exposures, for
example to asingle issuer of securities taken as collateral.

11



Article 115

For the purpose of this section, a credit institution may reduce the exposure value by up
to [50%)] of the value of the residential property concerned, either:

- _if the exposure is secured, to the satisfaction of the competent authorities, by
mortgages on_residential property or by shares in Finnish residentia housing
companies, operating in accordance with the Finnish Housing Company Act of 1991
or subsequent equivalent legislation, or

- if the exposure relates to a leasing transaction under which the lessor retains full
ownership of the residential property leased for as long as the lessee has not
exercised his option to purchase.

For the purposes of the above, the value of the property shall be calculated, to the
satisfaction of the competent authorities, on the basis of strict valuation standards laid
down by law, regulation or administrative provisions. Valuation shall be carried out at
least once a year. For the purposes of this paragraph, residential property shall mean a
residence to be occupied or et by the borrower.

For the purpose of this section, a credit institution may reduce the exposure value by up

to [50%)] of the value of the commercial property concerned, only if the following
exposures would receive a 50% risk weight under Articles 78 to 83:

(i) exposures secured by mortgages on offices or other commercial premises, or by
shares in Finnish housing companies, operating in accordance with the Finnish
Housing Company Act of 1991 or subsequent equivalent legislation, in respect of
offices or other commercial premises or

(ii) exposures related to property leasing transactions concerning offices or other
commercial premises.

For the purpose of the above, commercia property shall be fully constructed.

12



Article 116

Article 117

1. Where an exposure to a client is guaranteed by athird party, or secured by collateral-+a
the-form-of-seeurities issued by a third party-under-the-conditionstaid-dewnr-Article
113(3)}e), a credit ingtitutionMember-States may:

(a) treat the portions of the exposure which is guaranteed as having been incurred to the
guarantor rather than to the client provided that the unsecured exposure to the guarantor
would be assigned an equal or lower risk weight than a risk weight of the unsecured
exposure to the client under Articles 78 to 83; or

(b) treat the portions of the exposure collateralised by the market value of recognised
collateral as having been incurred to the third party rather than to the client, if the
exposure-defined-r-Article113(3K6) is securedguaranteed by collateral and provided
that the collateralised portion of the exposure would be assigned an equal or lower risk
weight than arisk weight of the unsecured exposure to the client under Articles 78 to 83
under—the—conditions-there-taid—down. This approach shall not be used by a credit
institution where there is a mismatch between the maturity of the exposure and the
maturity of the protection.

For the purpose of this Section, a credit institution may use both the Financia Collateral
Comprehensive Method and the treatment provided for in point (b) of paragraph 1 only
where it is permitted to use both the Financial Collateral Comprehensive Method and the
Financia Collateral Simple Method for the purposes of Article 75(a).

2. Where a credit institutionMember-States appliesy the treatment provided for in point
(a) of paragraph 1:

(a) where the guarantee is denominated in a currency different from that in which the
exposure is denominated the amount of the exposure deemed to be covered will be

calculated in accordance with the provisions on the treatment of currency mismatch for
unfunded credit protection in Annex VIII;

(b) a mismatch between the maturity of the exposure and the maturity of the protection
will be treated in accordance with the provisions on the treatment of maturity mismatch
in Annex VIII; and

(c) partial coverage may be recognised in accordance with the treatment set out in Annex
VIII.

Article 118

Where compliance by a credit institution on an individual or sub-consolidated basis with
the obligations imposed in this Section is disapplied under Article 69(1), or the provisions
of Article 70 are applied in the case of parent credit ingtitutions in a Member State,
measures must be taken to ensure the satisfactory allocation of risks within the group.
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Article 119

Changesto Directive 2006/49/EC

Article 28

1. Institutions, except investment firms that fulfil the criteria set out in Article 20(2) and
20(3), shall monitor and control their large exposures in accordance with Articles 106 to
118 of Directive 2006/48/EC.

2. By way of derogation from paragraph 1, institutions which calculate the capital
requirements for their trading-book business in accordance with Annexes | and 11, and, as
appropriate, Annex V to this Directive, shall monitor and control their large exposures in
accordance with Articles 106 to 118 of Directive 2006/48/EC subject to the amendments
laid down in Articles 29 to 32 of this Directive.

Article 29

1. The exposures to individual clients which arise on the trading book shall be calculated
by summing the following items:

(@) the excess — where positive — of an institution's long positions over its short
positions in al the financial instruments issued by the client in question, the net position
in each of the different instruments being calculated according to the methods laid down
in Annex I;

(b) the net exposure, in the case of the underwriting of a debt or an equity instrument; and

(c) the exposures due to the transactions, agreements and contracts referred to in Annex 11
with the client in question, such exposures being calculated in the manner laid down in
that Annex, for the calculation of exposure values.

For the purposes of point (b), the net exposure is calculated by deducting those
underwriting positions which are subscribed or sub-underwritten by third parties on the
basis of aformal agreement reduced by the factors set out in point 41 of Annex .

For the purposes of point (b), pending further coordination, the competent authorities
shall require institutions to set up systems to monitor and control their underwriting
exposures between the time of the initial commitment and working day one in the light of
the nature of the risksincurred in the markets in question.

For the purposes of point (c), Articles 84 to 89 of Directive 2006/48/EC shall be excluded
from the reference in point 6 of Annex Il to this Directive.
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2. The exposures to groups of connected clients on the trading book shall be calculated by
summing the exposuresto individual clientsin agroup, as calculated in paragraph 1.

Article 30

1. The overall exposures to individual clients or groups of connected clients shall be
calculated by summing the exposures which arise on the trading book and the exposures
which arise on the non-trading book, taking into account Article 112 to 117 of Directive
2006/48/EC.

In order to calculate the exposure which arises on the non-trading book, institutions shall
take the exposure arising from assets which are deducted from their own funds by virtue
of point (d) of the second subparagraph of Article 13(2) to be zero.

2. Institutions' overall exposures to individual clients and groups of connected clients
calculated in accordance with paragraph 4 shall be reported in accordance with Article
110 of Directive 2006/48/EC.

Other than in relation to repurchase transactions, securities or commodities lending or
borrowing transactions, the calculation of large exposures to individual clients and groups
of connected clients for reporting purposes shall not include the recognition of credit risk
mitigation.

3. The sum of the exposures to an individual client or group of connected clients in
paragraph 1 shall be limited in accordance with Articles 111 to 117 of Directive
2006/48/EC.

4. By derogation from paragraph 3 competent authorities may allow assets constituting
claims and other exposures on recognised third-country investment firms and recognised
clearing houses and exchanges in financia instruments to be subject to the same
treatment accorded to those on institutions laid out in Articles 1113(13){)—315(2)-and
416-of Directive 2006/48/EC.

Article 31

The competent authorities may authorise the limits laid down in Articles 111 to 117 of
Directive 2006/48/EC to be exceeded if the following conditions are met:

(a) the exposure on the non-trading book to the client or group of clients in question does
not exceed the limits laid down in Articles 111(1) and—{2—te—117—of Directive
2006/48/EC, these-tmits this limit being calculated with reference to own funds as
specified in that Directive, so that the excess arises entirely on the trading book;

(b) the institution meets an additional capital requirement on the excess in respect of the
limits laid down in Article 111(1)-and(2} of Directive 2006/48/EC, that additional capital
requirement being calculated in accordance with Annex VI tothat Directive 2006/49/EC;

(c) where 10 days or less has elapsed since the excess occurred, the trading-book

exposure to the client or group of connected clients in question shall not exceed 500 % of
the ingtitution's own funds;

15



(d) any excesses that have persisted for more than 10 days must not, in aggregate, exceed
600 % of the institution's own funds; and

(e) ingtitutions shall report to the competent authorities every three months all cases
where the limits laid down in Article 111(1)-and{(2)} of Directive 2006/48/EC havehas
been exceeded during the preceding three months.

In relation to point (€), in each case in which the Hmits-have limit has been exceeded the
amount of the excess and the name of the client concerned shall be reported.

Article 32

1. The competent authorities shall establish procedures to prevent ingtitutions from
deliberately avoiding the additional capital requirements that they would otherwise incur,
on exposures exceeding the limits laid down in Article 111(1)-and{2} of Directive
2006/48/EC once those exposures have been maintained for more than 10 days, by means
of temporarily transferring the exposures in question to another company, whether within
the same group or not, and/or by undertaking artificial transactions to close out the
exposure during the 10-day period and create a new exposure.

The competent authorities shall notify the Council and the Commission of those
procedures. Ingtitutions shall maintain systems which ensure that any transfer which has
the effect referred to in the first subparagraph is immediately reported to the competent
authorities.

2. The competent authorities may permit institutions which are allowed to use the
aternative determination of own funds under Article 13(2) to use that determination for
the purposes of Articles 30(2), 30(3) and 31 provided that the institutions concerned are
required to meet all of the obligations set out in Articles 110 to 117 of Directive
2006/48/EC, in respect of the exposures which arise outside their trading books by using
own funds as defined in that Directive.

The Commission services are interested in learning stakeholders views on the
impact, if any, of the approach suggested above.

With regard to interbank exposures, a limit is suggested that represents the higher
of 25% of a bank's own funds or Euro" X" million (the Committee of European
Banking Supervisors has suggested that ‘X' should be set at Euro 150 million).
Stakeholders views are sought on the appropriateness of a Euro 150 million limit
for exposuresto institutions, and on the impact of this suggestion for banks funding
requirementson a day-to-day basisaswell as during a contingency.
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B. HYBRID CAPITAL INSTRUMENTS

The Commission intends to transpose the 1998 Basel agreement on hybrid capital
instruments (the so-called " Sydney Press Release”- ttp://www.bis.org/press/p981027.htm)
into EU legidlation.

The lack of rules a EU level has resulted in wide dispersion in the treatment of hybrid
capital instruments at national level. This divergence relates to both:

e the digibility criteria which hybrid instruments should comply with in order to
qualify as own funds for prudential purposes and

¢ the quantitative limits for acceptance as firms' origina own funds.
The Commission's proposal aims at addressing this divergence by:

() providing a common interpretation of the three main eligibility criteria permanence,
loss absorption and flexibility in payments;

(i) establishing harmonised quantitative limits for the extent to which hybrids may be
accepted as firms' original own funds;

(iii) allowing a grandfathering clause to avoid disruption in the financial markets with
regard to instruments already issued and provide for an adequate transitional period for
both firms and competent authorities.

In response to the Commission services request to the Committee of European Banking
Supervisors (CEBS) for advice on Tier 1 Hybrids, the latter consulted the industry. The
fina advice was published on 3  April 2008 [http://www.c-
ebs.org/press/20080403.hybrids.htm].

Changesto Directive 2006/48/EC

Article 57, points (a) to (d)

Subject to the limits imposed in Article 66, the unconsolidated own funds of credit
institutions shall consist of the following items:

(@) capital within the meaning of Article 22 of Directive 86/635/EEC, in so far as it has
been paid up, plus the related share premium accounts, it fully absorbs losses in going
concern sSituations, and in the event of the bankruptcy or liquidation of the credit
ingtitution, it ranks after all other claims but excluding cumulative preferential shares;

(b) reserves within the meaning of Article 23 of Directive 86/635/EEC and profits and
losses brought forward as aresult of the application of the final profit or loss;

(c) funds for general banking risks within the meaning of Article 38 of Directive
86/635/EEC;

(ca) "instruments other than those referred to in point (a), which meet the requirements set
out in Articles 63a.and in points (a) and (c) to (e) of 63 paragraph (2)";

(d) revaluation reserves within the meaning of Article 33 of Directive 78/660/EEC;
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Article 61

The concept of own funds as defined in points (a) to (h) of Article 57 embodies a
maximum number of items and amounts. The use of those items, ixi
eeHings,-and the deduction of items other than those listed in points (i) to (r) of Article 57
shall be |eft to the discretion of the Member States.

The items listed in points (@) to (e) of Article 57 shall be available to a credit institution
for unrestricted and immediate use to cover risks or losses as soon as these occur. The
amount shall be net of any foreseeable tax charge at the moment of its calculation or be
suitably adjusted in so far as such tax charges reduce the amount up to which these items
may be applied to cover risks or losses.

Article 63a

Instruments referred to in point (ca) of Article 57 shall comply with the following criteria
in addition to the criteria set out in points (a) and (c) to (e) of Article 63(2):

(a) The instrument shall be undated [or have a maturity of at least [30] years]. It may
include a call option at the sole discretion of the issuer, but it shall not be redeemed
before five years after the issue date.

If the statutory or contractual provisions governing undated instruments provide for a
moderate incentive for the credit institution to redeem as determined by the competent
authorities, such incentive shall not occur before ten years after the issue date.

[Dated and undated] instruments may be called or redeemed only with the prior consent
of the competent authorities. The competent authorities may grant permission provided
the request is made at the initiative of the credit institution and either financial or
solvency conditions of the credit institution are not affected. The competent authorities
may_require institutions to replace the instrument by items referred to in points (a) or
items of the same or better quality referred to in point (ca) of Article 57."

[The competent authorities shall require the suspension of the redemption for dated
instruments if the credit institution does not comply with the capital requirements set out

in Article 75].

The competent authority may grant permission for an early redemption of dated and
undated instruments in the event that there is a change in national tax treatment or
regulatory classification which was unforeseen at the i ssuance date."

(b) The statutory or contractual provisions governing the instrument shall alow the
credit ingtitution to cancel, when necessary, the payment of interest and dividends for an
unlimited period of time, on a non-cumulative basis. Notwithstanding the above, the
credit ingtitution shall be obliged to cancel such payments if it does not comply with the
capital requirements set out in Article 75. The competent authorities may require the
cancellation of such payments based on the financial and solvency situation of the credit
institution. Such cancellation shall not prejudice the right of the credit institution to
substitute the payment of interest or dividend by a payment in the form of an instrument
referred to in Article 57 point (a), provided that any such mechanism allows the credit
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institution to preserve financial resources. Such substitution may be subject to specific
conditions required by the competent authorities.

(c) The statutory or contractual provisions governing the instrument shall provide for
principal, unpaid interest and dividend to be such as to absorb losses and to not hinder the
recapitalisation of the credit institution.

(d) In the event of the bankruptcy or liguidation of the credit institution, the
instrument shall rank after the items referred to in Article 63 (2)."

Article 65, paragraph 1

1. Where the calculation is to be made on a consolidated basis, the consolidated amounts
relating to the items listed under Article 57 shall be used in accordance with the ruleslaid
down in Chapter 4, Section 1. Moreover, the following may, when they are credit
(‘negative’) items, be regarded as consolidated reserves for the calculation of own funds:

(@) Any minority interests within the meaning of Article 21 of Directive 83/349/EEC,
where the global integration method is used:. Any instruments referred to in point (ca) of
Article 57, which give rise to minority interests shall meet the requirements under
Articles 63a, 66, and points (a) and (c) to (€) of Article 63(2);

(b) the first consolidation difference within the meaning of Articles 19, 30 and 31 of
Directive 83/349/EEC;

(c) the trandation differences included in consolidated reserves in accordance with
Article 39(6) of Directive 86/635/EEC;

(d) any difference resulting from the inclusion of certain participating interests in
accordance with the method prescribed in Article 33 of Directive 83/349/EEC.

Article 66

1. The items referred to in points (d) to (h) of Article 57 shall be subject to the following
limits:

(a) the total of the items in points (d) to (h) may not exceed a maximum of 100 % of the
itemsin points (a) phus{b)-and{e) to (ca) minus (i) to (k); and

(b) the total of the items in points (g) to (h) may not exceed a maximum of 50 % of the
items in points (a) phtus{b)-and-{e) to (ca) minus (i) to (k).

1la. Without prejudice to the first paragraph, the total of the items in point (ca) of Article
57 shall be subject to the following limits:

(a) Instruments that will be converted during emergency situations into a pre-determined
fixed number of items referred to in point (a) of Article 57 shall not exceed a maximum
of 50% of theitems in points (a) to (ca) minus (i) to (k) of Article 57;

(b) Within the limit referred to in point (a) above, all other instruments shall not exceed a
maximum of 35% of theitemsin points (a) to (ca) minus (i) to (k) of Article 57;
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(c) Within the limit referred to in points (a) and (b) above, dated instruments and any
instrument, whose statutory or contractual provisions provide for an incentive for the
credit institution to redeem shall not exceed a maximum of 15% of the items in points (a)
to (ca) minus (i) to (k) of Article 57.

(d) The amount of items exceeding the limits set out in points (a) to (c) is subject to
the limit set out in paragraph 1.

2. The total of the items in points () to (r) of Article 57 shall be deducted half from the
total of the items (a) to {e}(ca) minus (i) to (k), and half from the total of the items (d) to
(h) of Article 57, after application of the limits laid down in paragraph 1 of this Article.
To the extent that half of the total of the items () to (r) exceeds the total of the items (d)
to (h) of Article 57, the excess shall be deducted from the total of the items (a) to {€)(ca)
minus (i) to (k) of Article 57. Itemsin point (r) of Article 57 shall not be deducted if they
have been included in the calculation of risk-weighted exposure amounts for the purposes
of Article 75 as specified in Annex X, Part 4.

3. For the purposes of Sections 5 and 6, the provisions laid down in this Section shall be
read without taking into account the items referred to in points (g) and (r) of Article 57
and Article 63(3).

4. The competent authorities may authorise credit institutions to exceed the limits laid
down in paragraphs 1 and la temporarily during emergency situations +#-temperary-and

Article 154, paragraphs 7-9

7. Until 31 December 2011, for corporate exposures, the competent authorities of each
Member State may set the number of days past due that all credit institutions in its
jurisdiction shall abide by under the definition of ‘default’ set out in Annex VI, Part 4,
point 44 for exposures to such counterparts situated within this Member State. The
specific number shall fall within 90- up to afigure of 180 daysif local conditions make it
appropriate. For exposures to such counterparts situated in the territories of other Member
States, the competent authorities shall set a number of days past due which is not higher
than the number set by the competent authority of the respective Member State.

8. credit institutions which do not comply [at the date of entry into force] with the limits
set out in Article 66 paragraph l1a will agree with their competent authorities on the
necessary measures to resolve this situation before the dates indicated in point 9 below.

9. Instruments that, as of [the date of entry into force], according to national law were
deemed equivalent to the items referred to in points (a) to (c) of Article 57 but do not fall
within point (a) of Article 57 or do not comply with the criteria set out in Article 63a,
shall be deemed to fall within point (ca) of Article 57 until [the date of entry into
force+30years], if they do not represent an amount higher than:

(a) 20% of the sum of points (a) to (ca) of Article 57, less the sum of points (i) to (k) of
Article 57 between [the date of entry into force +10 years] and [the date of entry into
forcet+20years];
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(b) 10% of the sum of points (a) to (ca) of Article 57, less the sum of points (i) to (k) of
Article 57 between [the date of entry into force+20years| and [the date of entry into
force+30years)].

Technical criteria on disclosure
Annex XII, part 2, points 3 (a) and (b)

(@ summary information on the terms and conditions of the main features of all own
funds items and components thereof, including instruments referred to in point (ca) of
Article 57, instruments the statutory or contractual provisions of which provide an
incentive for the credit institution to redeem them, and instruments subject to Article 154

paragraphs (8);

(b) the amount of the original own funds, with separate disclosure of al positive items
and deductions. The overal amount of instruments referred to in point (ca) of Article 57
and instruments the statutory or contractual provisions of which provide an incentive for
the credit institution to redeem them, shall also be disclosed separately. These disclosures
shall each specify instruments subject to Article 154 paragraphs (8);"

Changes to Directive 2006/49
Article 12, subparagraph 1

‘Original own funds’ means the sum of points (a) to {e}(ca), less the sum of points (i) to
(k) of Article 57 of Directive 2006/48/EC, provided that they comply with limits set out
in Article 66 of the same Directive.

21



The following chart depicts the assessment process by which an instrument may be
assessed to determineits eligibility aswell asto establish the quantitative limitstoits
recognition as Tier 1 capital.

DECISION CHART

1. Isthe instrument included in the domestic definition of capital, doesit fully share any losses and
does it represent the most subordinated claim during liquidation?

— N

YES NO
2. Do they comply with the criteria set out for
"tier 1" eligibility?
CORE CAPITAL / \
YES NO

4. Does the instrument provide for
an "incentive to redeem”?

/O

YES NO

l 5. Will it be converted into "core capital” during

emergency situations ?
UP TO 15% OF
"TIER 1" YES NO

UP TO 49,99% UP TO 35%
OFTIER 1 OFTIER1

Do stakeholders agree with:

(i) the Commission services suggested eligibility criteria and the principle-based approach
suggested above?

(ii) the recognition of dated instruments - with a predeter mined minimum original maturity
-infirms original own funds?

(iii) the quantitative limits suggested? In this respect, the Commission services are also
interested in views whether an additional limit would be useful to improve even further the
quality of capital eg. by requiring firms core capital (equity, reserves and retained
earnings) to be higher than a pre-determined proportion (e.g. 50%) of minimum capital
requirements?
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C. SUPERVISORY ARRANGEMENTS

It is the Commission's intent to improve cooperation and information exchange in the
field of crisis management and home/host issues. As a consequence of the work of the
European Financial Committee's Working Group on Crisis Management and the
endorsement of its recommendations by ECOFIN on 9" October, the potential
amendments rel ate to:

e improving information rights of host supervisors of systemically relevant
branches;

e reinforcing supervisory cooperation and clarifying supervisors tasks and
responsibilities;

e requiring supervisors to have regard to financial stability concerns in all Member
States concerned and

e clarifying the legal framework for transmitting information to ministries of
finance and central banks.

While not modifying the allocation of responsibilities between the home and the host
supervisors, the suggested amendments will reinforce the efficiency and effectiveness
of supervision of cross-border banking groups by requiring i) the establishment of
colleges of supervisors, ii) agreement within colleges on key home/host issues e.g.
capital add-on on subsidiaries, reporting requirements and iii) referralsto CEBS in case
of disagreement within colleges. Colleges will aso be required for supervisors
overseeing cross-border structures that do not have subsidiaries in other Member States
but that do have systemically important branches.

Changesto Directive 2006/48/EC
Article 4, paragraphs 48 and 49

(48) 'Systemically relevant branch” means a branch of a credit institution that has been
designated as such by the competent authorities under Article 42(2).

(49) 'consolidating supervisor' means the competent authority responsible for the exercise
of supervision on a consolidated basis of EU parent credit institutions and credit
i nstitutions controlled by EU parent financial holding companies.

Article 40

1. The prudential supervision of a credit institution, including that of the activities it
carries on accordance with Articles 23 and 24, shall be the responsibility of the competent
authorities of the home Member State, without prejudice to those provisions of this
Directive which give responsibility to the competent authorities of the host Member State.

2. Paragraph 1 shall not prevent supervision on a consolidated basis pursuant to this
Directive.

3. The competent authorities in one Member State shall have regard to the potential
impact of their decisions on the stability of the financial system in all other Member
States concerned and, in particular, in emergency Situations.”
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Article 42

1. The competent authorities of the Member States concerned shall collaborate closely in
order to supervise the activities of credit institutions operating, in particular through a
branch, in one or more Member States other than that in which their head offices are
situated. They shall supply one another with all information concerning the management
and ownership of such credit ingtitutions that is likely to facilitate their supervision and
the examination of the conditions for their authorisation, and all information likely to
facilitate the monitoring of such institutions, in particular with regard to liquidity,
solvency, deposit guarantees, the limiting of large exposures, administrative and
accounting procedures and internal control mechanisms.

2. The competent authorities of the home and the host Member State, and the
consolidating supervisor where Article 129(1) applies, shall do everything within their
power to reach a joint decision on the designation of branches as being systemically
relevant.

The branch is deemed systemically relevant in view of its market share in the host
Member State, the likely impact of a suspension or closure of the credit institution's
operations on the payment and clearing and settlement system in the host Member State,
or any other considerations pertaining to the size and importance of the branch in relation
to the host Member State's banking or financial system. If the market share of a branch of
a credit ingtitution in terms of deposits exceeds [X%] in the host Member State, its
systemic relevance must be assessed.

In the absence of ajoint decision, the competent authority of the host Member State may
make its own decision. In making its decision, it shall duly take into account any views
and reservations of the competent authorities concerned.

The decisions referred to in the first and third subparagraph shall be set out in a document
containing the fully reasoned decision, transmitted to the competent authorities
concerned, recognised as determinative and applied by the competent authorities in the
Member States concerned.

The designation of a branch as being systemically relevant shall not affect the rights and
responsibilities of the competent authorities under this Directive with the exception of

Article 42(3).

3. The competent authorities of the home Member State shall communicate to the
competent authorities of a host Member State where a systemically relevant branch is
established the information referred to in Article 132(1)(c) and (d) and carry out the tasks
referred to in Article 129(1)(c) in cooperation with the competent authorities of the host
Member State.

If a competent authority of a home Member State becomes aware of an emergency
situation within a credit institution as referred to in Article 130(1), it shall alert and
communicate as soon as is practicable with the authorities referred to in the last
subparagraph of Article 49 and in Article 50 as set out in Article 130(1).

4. Where Article 129(3) does not apply, the competent authority of the home Member
State supervising a credit institution with systemically relevant branches in other Member
States shall establish and chair a college of supervisors to facilitate the cooperation under
Articles 42(1) and 42(3). The competent authorities of the home and the host Member
States shall have written coordination and cooperation arrangements in _place. The
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establishment of colleges shall not affect the rights and responsibilities of the competent
authorities under this Directive.

Article 49

This Section shall not prevent a competent authority from transmitting information to the
following for the purposes of their tasks:

(@) central banks and other bodies with a similar function in their capacity as monetary
authorities; and

(b) where appropriate, to other public authorities responsible for overseeing payment
systems.

This Section shall not prevent such authorities or bodies from communicating to the
competent authorities such information as they may need for the purposes of Article 45.

Information received in this context shall be subject to the conditions of professional
secrecy specified in Article 44(1).

In an emergency situation as referred to in Article 130(1), Member States shall allow
competent authorities to communicate information to central banks in the EU when this
information is relevant for the exercise of their respective statutory tasks, including the
conduct of monetary policy, the oversight of payments and securities settlement systems,
and the safeguarding of financial stability.

Article 50

Notwithstanding Articles 44(1) and 45, the Member States may, by virtue of provisions
laid down by law, authorise the disclosure of certain information to other departments of
their central government administrations responsible for legislation on the supervision of
credit institutions, financial institutions, investment services and insurance companies and
to inspectors acting on behalf of those departments.

However such disclosures may be made only where necessary for reasons of prudential
control.

In an emergency situation as referred to in Article 130(1), Member States shall allow
competent authorities to disclose information to the departments referred to in the first
subparagraph in all Member States concerned.

Article 129

1. In addition to the obligations imposed by the provisions of this Directive, the
competent authority responsible for the exercise of supervision on a consolidated basis of
EU parent credit institutions and credit institutions controlled by EU parent financial
holding companies shall carry out the following tasks:

(a) coordination of the gathering and dissemination of relevant or essential information in
going concern and emergency situations;

(b) planning and coordination of supervisory activities in going concern as-weH-as-in
emergeney-situations-, including in relation to the activities referred to in Articles 123,
124 and points 14 and 15 of Annex V, part 10, in cooperation with the competent
authorities involved; and
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(c) planning and coordination of supervisory activities in cooperation with the competent
authorities involved, and if necessary with central banks, in preparation of and during
emergency situations, including adverse developments in credit institutions or in financial
markets. This includes exceptional measures referred to in Article 132(3)(b), the
preparation of joint assessments, the implementation of contingency plans and
communication to the public.

2. In the case of applications for the permissions referred to in Articles 84(1), 87(9) and
105 and in Annex 11, Part 6, respectively, submitted by an EU parent credit institution
and its subsidiaries, or jointly by the subsidiaries of an EU parent financial holding
company, the competent authorities shall work together, in full consultation, to decide
whether or not to grant the permission sought and to determine the terms and conditions,
if any, to which such permission should be subject.

An application as referred to in the first subparagraph shall be submitted only to the
competent authority referred to in paragraph 1.

The competent authorities shall do everything within their power to reach ajoint decision
on the application within six months. This joint decision shall be set out in a document
containing the fully reasoned decision which shall be provided to the applicant by the
competent authority referred to in paragraph 1.

The period referred to in subparagraph 3 shall begin on the date of receipt of the complete
application by the competent authority referred to in paragraph 1. The competent
authority referred to in paragraph 1 shall forward the complete application to the other
competent authorities without delay.

During the period referred to in subparagraph 3, the consolidating supervisor shal, at the
request of the applicant, or of any of the other competent authorities concerned, consult
the Committee of European Banking Supervisors. The consolidating supervisor may
consult the Committee on its own initiative. When the Committee is consulted, the period
referred to in the third subparagraph shall be extended by two months. Where the
Committee has been consulted, the competent authorities concerned shall duly consider
such advice before taking their joint decision.

In the absence of a joint decision between the competent authorities within-6-menths
within the periods referred to in the third and fifth subparagraphs, the competent authority
referred to in paragraph 1 shall make its own decision on the application. The decision
shall be set out in a document containing the fully reasoned decision and shall take into
account the views and reservations of the other competent authorities expressed during
the periods referred to in the third and fifth subparagraphs. The decision shall be provided
to the applicant and the other competent authorities by the competent authority referred to

in paragraph 1.

The decisions referred to in the third and sixth-fifth subparagraphs shall be recognised as
determinative and applied by the competent authorities in the Member States concerned.

3. The consolidating supervisor shall establish colleges of supervisors to facilitate the
exercise of its tasks referred to in the first and second paragraph and in Article 130. The
establishment and functioning of colleges shall be based on the written arrangements
referred to in Article 131. The Committee of European Banking Supervisors shall
glaborate quidelines for the operational functioning of colleges.
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The competent authorities responsible for the supervision of subsidiaries of an EU parent
credit ingtitution or an EU parent financia holding company and the competent
authorities of a host country where systemically relevant branches are established may
participate in colleges of supervisors. The consolidating supervisor shall chair the
meetings of the college and shall decide which competent authority participates in a
meeting or in an activity of the college. This decision shall take account of the relevance
of the supervisory activity to be planned or coordinated for those authorities, and the
obligations referred to in Articles 40(3) and 42(3). The competent authorities
participating in the college shall apply Article 129(1)(c) having full regard to the work of
other forums that may be established in this area.

The competent authorities participating in the colleges shall agree on the entrustment of
tasks and delegation of responsibilities and cooperate closaly, having regard to the
obligationsin Articles 40(3), 42 and 132.

The consolidating supervisor and the competent authority responsible for the supervision
of subsidiaries of an EU parent credit ingtitution or an EU parent financial holding
company in a certain Member State, shall, within a reasonable period of time, do
everything within their power to reach an agreement on the application of Articles 72(2)
(Disclosure reguirements for 'significant' subsidiaries), 74(2) (reporting for the
calculation of minimum_capital requirements), 113(1)(f) (treatment of intra-group
exposures for large exposures purposes) and 136(2) (own funds requirements in excess of
the minimum level) to these subsidiaries. Where these competent authorities disagree, the
matter shall be referred for consultation to the Committee of European Banking
Supervisors, which shall give its advice within two months. The competent authorities
shall duly consider such advice before taking its final decision in accordance with their
responsibilities under this Directive. This shall not affect the rights and responsibilities of
the competent authorities under this Directive.

The consolidating supervisor shall inform the Committee of European Banking
Supervisors of the activities of the college of supervisors, including in emergency
situations.

Article 130

1. Where an emergency situation, including adverse developments in financial markets,
arises within-a-banking-greup, which potentially jeopardises the stability of the financial
system in any of the Member States where entities of a group have been authorised or
where systemically relevant branches are established, the competent authority responsible
for the exercise of supervision on a consolidated basis shall, as seen-as-ispracticable
subject to Chapter 1, Section 2, alert as soon as is practicable, the authorities referred to in
the last subparagraph of Article 49} and in Article 50, and shall communicate all
information that is essential for the pursuance of their tasks.

These obligations shall apply to all competent authorities under Articles 125 and 126 in
relation to a particular group,—and to the competent authority identified under Article
129(2).

If the authority referred to in the last subparagraph of Article 49 becomes aware of a
situation described in the first subparagraph, it shall alert as soon as is practicable the
competent authorities identified in Articles 125 and 126.
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Where possible, the competent authority and the authority referred to in the last
subparagraph of Article 49 shall use existing defined channels of communication.”

Changesto Directive 2006/49/EC

Article 38, paragraph 3

3. Articles 42(2), with the exception of its third subparagraph, and Article 42(3) of
Directive 2006/48/EC shall apply mutatis mutandis to the supervision of investment firms
that do not fulfil the criteria set out in Article 20(2) or 20(3) or the first subparagraph of
Article 46.

The Commission services seek views on the proposed amendments relating to crisis
management and home/host issues. In particular, views are sought on the definition
of a systemically relevant branch and an appropriate level for the threshold in
Article 42(2).
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D. WAIVERSFOR COOPERATIVE BANK NETWORKSAND OTHER
TECHNICAL AMENDMENTS

Co-operative Bank Networks

The CRD exempts banks organised in networks from certain requirements of the Capital
Requirement Directives. For these exemptions to be allowed, the following criteria are to
be fulfilled: i) the central institution of the network is jointly and severaly liable for the
commitments of its affiliates, ii) the solvency and liquidity of the central institution and of
al the affiliates are monitored and supervised on a consolidated basis and iii) the central
institution also has powers to instruct its affiliates. However, the central institution and its
affiliates are required to meet these prudential requirements on a consolidated basis. The
requirements in question are the following: submission of a programme of operations, the
obligation to have at least two directors, minimum level of capital, provisions against
risks, large exposure regime, etc.

This exemption applies only to bank networks set up before 1977 and for which
provisions in national law were adopted by 1979. Because of these time limits, bank
networks set up later cannot currently make use of this exemption. This problem
especialy affects banks in countries which acceded to the EU later than 1979. The
Commission proposes the removal of these time limits in order to allow the same
treatment to be applied to all bank networks meeting the eligibility criteria irrespective of
when they were set up.

Technical changes

Since 2005, the Directorate General Internal Market and Services, Member States and the
industry have worked together to reach agreement on the interpretation and practical
implementation of the technical details of the CRD. As a result of the work carried out,
instances have been identified where the CRD is unclear or does not achieve its objective
in practice. Rectifying these instances does not introduce new obligations on institutions
but only clarifies or ensures the workability of existing treatments.

Further technical adjustments relate to lessons learned during the current market turmoil.
These concern the way that institutions should manage credit risk and liquidity risk in the
context of securitisation transactions and the capital treatment of liquidity facilities for
securitisations.

Changesto Directive 2006/48/EC
Co-operative Bank Networks

Article 3

1. One or more credit institutions situated in the same Member State and which are
permanently affiliated,—en-15-Decermber1977; to a central body which supervises them
and which is established in the same Member State, may be exempted from the
requirements of Articles 7 and 11(1) if —-ne-taterthan-15-December1979, nationa law
provides that:
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(a) the commitments of the central body and affiliated institutions are joint and several
liabilities or the commitments of its affiliated institutions are entirely guaranteed by
the central body;

(b) the solvency and liquidity of the central body and of all the affiliated institutions are
monitored as a whole on the basis of consolidated accounts; and

(c) the management of the central body is empowered to issue instructions to the
management of the affiliated institutions.

2. A credit ingtitution referred to in the first subparagraph of paragraph 1, may also be
exempted from the provisions of Articles 9 and 10, and also Title V, Chapter 2, Sections
2, 3,4, 5 and 6 and Chapter 3 provided that, without prejudice to the application of those
provisions to the central body, the whole as constituted by the central body together with
its affiliated institutions is subject to those provisions on a consolidated basis.

In case of exemption, Articles 16, 23, 24, 25, 26(1) to (3) and 28 to 37 shall apply to the
whole as constituted by the central body together with its affiliated institutions.

Technical changes

Article 87, paragraphs 11 and 12

(11) Where exposures in the form of a collective investment undertaking (ClU) meet the
criteria set out in Annex VI, Part 1, points 77 and 78 and the credit institution is aware of
al or parts of the underlying exposures of the CIU, the credit institution shall look
through to those underlying exposures in order to calculate risk-weighted exposure
amounts and expected loss amounts in accordance with the methods set out in this
Subsection. For the part of the underlying exposures of the CIU the credit institution is
not aware of Art. 87(12) shall apply.

Where the credit institution does not meet the conditions for using the methods set
out in this Subsection for all or parts of the underlying exposures of the CIU, risk
weighted exposure amounts and expected loss amounts shall be calculated in
accordance with the following approaches:
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(a) for exposures belonging to the exposure class referred to in point (e) of Article
86(1), the approach set out in Annex VII, Part 1, points 19 to 21. If, for those
purposes, the credit institution is unable to differentiate between private equity,
exchange-traded and other equity exposures, it shall treat the exposures
concerned as other equity exposures. Where these exposures, taken together with
the credit institution's direct exposures in this exposure class, are not material
within the meaning of Article 89(2), Paragraph 1 of that Article may be applied
subject to the approval of the competent authorities;

(b) for al other underlying exposures, the approach set out in Subsection 1, subject
to the following modifications:

(i) for exposures subject to a specific risk weight for unrated exposures or subject to
the highest [two] credit quality step[s] for a given exposure class, the risk weight
iIsmultiplied by afactor of 2 subject to a cap of 1250%;

(i) for al other exposures, the risk weight is multiplied by a factor of [1,1] and
subject to a minimum of [5%].

(12) Where exposures in the form of a ClU do not meet the criteria set out in Annex
VI, Part 1, points 77 and 78, or the credit institution is not aware of all of the underlying
exposures of the CIU, the credit institution shall ook through to the underlying exposures
and calculate risk-weighted exposure amounts and expected 1oss amounts in accordance
with the approach set out in Annex VI, Part 1, points 19 to 21. If, for those purposes, the
credit institution is unable to differentiate between private equity, exchange-traded and
other equity exposures, it shall treat the exposures concerned as other equity exposures.
For these purposes, non equity exposures are assigned to one of the classes (private
equity, exchange traded equity or other equity) set out in Annex VI, Part 1, point 19 and
unknown exposures are assigned to other equity class. Alternatively to the method
described above, credit institutions may calculate themselves or may rely on athird party
to calculate and report the average risk weighted exposure amounts based on the CIU's
underlying exposures in accordance with the following approaches, provided that the
correctness of the calculation and the report is adequately ensured:

(a) for exposures belonging to the exposure class referred to in point (e) of Article
86(1), the approach set out in Annex VII, Part 1, points 19 to 21. If, for those
purposes, the credit institution is unable to differentiate between private equity,
exchange-traded and other equity exposures, it shall treat the exposures
concerned as other equity exposures. Where these exposures, taken together
with the credit indtitution's direct exposures in this exposure class, are not
material within the meaning of Article 89(2), paragraph 1 of that Article may be
applied subject to the approval of the competent authorities; or

(b) for al other underlying exposures, the approach set out in Subsection 1, subject
to the following modifications:

31



(i) for exposures subject to a specific risk weight for unrated exposures or subject to
the highest [two] credit quality step[s] for a given exposure class, the risk weight
ismultiplied by afactor of 2 subject to acap of 1250%;

(i) for al other exposures, the risk weight is multiplied by a factor of [1,1] and
subject to a minimum of [5%].

(d) exposures to central governments of the Member States and their regional
governments, local authorities and administrative bodies provided that:

Article 95

1. Where significant credit risk associated with securitised exposures has been transferred
from the originator credit institution in accordance with the terms of Annex X, Part
2, that credit institution may:

(@) in the case of atraditional securitisation, exclude from its calculation of risk-weighted
exposure amounts, and, as relevant, expected loss amounts, the exposures which it has
securitised; and

(b) in the case of a synthetic securitisation, calculate risk-weighted exposure amounts,
and, as relevant, expected loss amounts, in respect of the securitised exposures in
accordance with Annex I X, Part 2.

2. Where paragraph 1 applies, the originator credit institution shall calculate the risk-
weighted exposure amounts prescribed in Annex I X for the positions that it may hold
in the securitisation. The risk-weighted exposure amounts for the originator credit
institution shall not be less than [15%)] of the risk-weighted exposure amounts of the
securitised exposures had they not been securitised.

Where the originator credit ingtitution fails to transfer significant credit risk in
accordance with paragraph 1, it need not calculate risk-weighted exposure amounts
for any positionsit may have in the securitisation in question.

Article 150, paragraphs 1 and 2

1. Without prejudice, as regards own funds, to the proposal that the Commission is to
submit pursuant to Article 62, the technical adjustments designed to amend non-essential
elements of this Directive in the following areas shall be adopted in accordance with the
regulatory procedure with scrutiny referred to in Article 151(2):

32



(a) clarification of the definitions in order to take account, in the application of this
Directive, of developments on financial markets;

(b) clarification of the definitions to ensure uniform application of this Directive;

(c) the alignment of terminology on, and the framing of definitions in accordance with,
subsequent acts on credit institutions and related matters,

(d) technical adjustmentsto thelist in Article 2;

(e) alteration of the amount of initial capital prescribed in Article 9 to take account of
devel opments in the economic and monetary field;

(f) expansion of the content of the list referred to in Articles 23 and 24 and set out in
Annex | or adaptation of the terminology used in that list to take account of
devel opments on financial markets;

(g) the areas in which the competent authorities shall exchange information as listed in
Article 42,

(h) technical adjustments in Articles 56 to 67 and in Article 74 as a result of
developments in accounting standards or requirements which take account of
Community legislation or with regard to convergence of supervisory practices,

(i) amendment of the list of exposure classes in Articles 79 and 86 in order to take
account of developments on financial markets,

(j) the amount specified in Article 79(2)(c), Article 86(4)(a), Annex VII, Part 1, point 5
and Annex V11, Part 2, point 15 to take into account the effects of inflation;

(1) adjustment of the provisions in Annexes Il and V to Xl in order to take account of
developments on financial markets (in particular new financial products) or in
accounting standards or requirements which take account of Community legislation,
or with regard to convergence of supervisory practice. ;

(m) alteration of the amounts and the percentages specified in Article 111(1) to take
account of developments on financial markets.

2. The Commission may adopt the following implementing measures:

(a) specification of the size of sudden and unexpected changes in the interest rates
referred to in Article 124(5);

(b) a temporary reduction in the minimum level of own funds laid down in Article 75

and/or the risk weights laid down in Title V, Chapter 2, Section 3 in order to take
account of specific circumstances,
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(c) witheut-prefudice-to-the-reportreferred-to-in-Article119; clarifications of exemptions
provided for in Article 111 (4);>- and 113 113,-115-and-116;

(d) specification of the key aspects on which aggregate statistical data are to be disclosed
under Article 144(1)(d);

(e) specification of the format, structure, contents list and annual publication date of the
disclosures provided for in Article 144; or

(f) adjustments of the criteria set out in Article 19a(1), in order to take account of future
devel opments and to ensure the uniform application of this Directive.

The measures referred to in points (a), (b), (c) and (f), designed to amend non-essential
elements of this Directive by supplementing it, shall be adopted in accordance with the
regulatory procedure with scrutiny referred to in Article 151(2). The measures referred to
in points (d) and (e) shall be adopted in accordance with the regulatory procedure referred
toin Article 151(2a).

The treatment of counterparty credit risk of derivative instruments, repurchase
transactions, securities or commodities lending or borrowing transactions, long
settlement transactions and margin lending transactions

Annex 11, part 1, point 5

5. *Netting Set’ means a group of transactions with a single counterparty that are subject
to alegally enforceable bilateral netting arrangement and for which netting is recognised
under Part 7 of this Annex and Articles 90 to 93. Each transaction that is not subject to a
legally enforceable bilateral netting arrangement, which is recognised under Part 7 of this
Annex, should be interpreted as its own netting set for the purpose of this Annex. Under
the method set out in Part 6 of this Annex (IMM), al netting sets with a single
counterparty may be treated as single netting set if negative ssmulated market values of
the individual netting sets are set to 0 in the estimation of expected exposure (EE).

Annex 11, part 2, point 3

3. When a credit institution purchases credit derivative protection against a non-trading
book exposure, or against a CCR exposure, it may compute its capital requirement for the
hedged asset in accordance with Annex VIII, Part 3, points 83 to 92, or subject to the
approval of the competent authorities, in accordance with Annex V11, Part 1, point 4 or
Annex VI, Part 4, points 96 to 104. In these cases, and where the option in the second
sentence of point 11 in Annex |l of Directive 2006/49/EC is not applied, the exposure
value for CCR for these credit derivativesis set to zero.

Notwithstanding the above, an institution may choose to consistently include for the
purposes of caculating capital requirements for counterparty credit risk al credit
derivatives not included in the trading book and purchased as protection against a non-
trading book exposure or against a CCR exposure where the credit protection is
recognised under this Directive.
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Annex [11, part 5, point 15

15. There is one hedging set for each issuer of areference debt instrument that underlies a
credit default swap. Nth to default’ basket credit default swaps are treated as follows:

a) The size of a risk position in a reference debt instrument in a basket
underlying an 'nth to default’ credit default swap is the effective notional value of
the reference debt instrument, multiplied by the modified duration of the 'nth to
default' derivative with respect to a change in the credit spread of the reference
debt instrument.

b) There is one hedging set for each reference debt instrument in a basket
underlying a given 'nth to default' credit default swap. Risk positions from
different 'nth to default' credit default swaps shall not be included in the same

hedging set.

C) The CCR multiplier applicable to each hedging set created for one of the
reference debt instruments of an 'nth to default’ derivative is 0.3% for reference
debt instruments that have a credit assessment from a recognised ECAI
equivalent to credit quality step 1 to 3 and 0.6% for other debt instruments.

Changes to Directive 2006/49/EC

Article 45

1. Competent authorities may permit investment firms to exceed the limits concerning
large exposures set out in Article 111 of Directive 2006/48/EC. Investment firms need not
include any excesses in their calculation of capital requirements exceeding such limits, as
set out in Article 75(b) of that Directive. This discretion is available until 31 December
2010 2012 or the date of entry into force of any modifications consequent to the
treatment of large exposures pursuant to Article 119 of Directive 2006/48/EC, whichever
isthe earlier. For this discretion to be exercised, the following conditions shall be met:

(@) the investment firm provides investment services or investment activities related to the
financia instruments listed in points 5, 6, 7, 9 and 10 of Section C of Annex | to
Directive 2004/39/EC;

(b) the investment firm does not provide such investment services or undertake such
investment activities for, or on behalf of, retail clients;

c) breaches of the limits referred to in the introductory part of this paragraph arise in
connection with exposures resulting from contracts that are financial instruments as
listed in point (&) and relate to commodities or underlyings within the meaning of
point 10 of Section C of Annex | to Directive 2004/39/EC (MiFID) and are calculated
in accordance with Annexes |1l and IV of Directive 2006/48/EC, or in connection
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with exposures resulting from contracts concerning the delivery of commodities or
emission alowances; and

(d) the investment firm has a documented strategy for managing and, in particular, for
controlling and limiting risks arising from the concentration of exposures.

Article 48

1. The provisions on capital requirements as laid down in this Directive and Directive
2006/48/EC shall not apply to investment firms whose main business consists exclusively
of the provision of investment services or activitiesin relation to the financial instruments
set out in points 5, 6, 7, 9 and 10 of Section C of Annex | to Directive 2004/39/EC and to
whom Directive 93/22/EEC (1) did not apply on 31 December 2006. This exemption is
available until 31 December 2010— 2012 or the date of entry into force of any
modifications pursuant to paragraphs 2 and 3, whichever isthe earlier.

2. As part of the review required by Article 65(3) of Directive 2004/39/EC, the
Commission shall, on the basis of public consultations and in the light of discussions with
the competent authorities, report to the Parliament and the Council on:

(a) an appropriate regime for the prudential supervision of investment firms whose main
business consists exclusively of the provision of investment services or activitiesin
relation to the commodity derivatives or derivatives contracts set out in points 5, 6, 7,
9 and 10 of Section C of Annex | to Directive 2004/39/EC; and

(b) the desirability of amending Directive 2004/39/EC to create a further category of
investment firm whose main business consists exclusively of the provision of
investment services or activities in relation to the financial instruments set out in
points 5, 6, 7, 9 and 10 of Section C of Annex | to Directive 2004/39/EC relating to
energy supplies (including electricity, coal, gas and oil).

3. On the basis of the report referred to in paragraph 2, the Commission may submit
proposals for amendments to this Directive and to Directive 2006/48/EC.

Co-operative Bank Networks

In your view should affiliates to networks meeting the digibility criteria laid out in
the CRD but set up after 15 December 1977 be allowed to make use of the same
exemptions asthe affiliatesto networ ks set up before that date?

Technical Changes

Do you agree with the proposed changes?
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AMENDMENTS SUBJECT TO THE COMITOLOGY PROCEDURE

E.

TECHNICAL AMENDMENTSTO DIRECTIVE 2006/48/EC

Annexes V, VI, VII, VI, IX, X and XIl of Directive 2006/48/EC are amended as
follows:
(1) Annex V isamended as follows:

@

(b)

(©

Point 3 isreplaced by the following:

() Credit-granting shall be based on sound and well-defined criteria. This shall also
be the case where the credit institution's exposure to the resulting credit risk is
limited or eliminated because the credit risk has been transferred to or hedged by
third parties.

(ii) Where credit risk is transferred to or hedged by third parties by a securitisation,
internal policies and economic incentives shall be in place to ensure that the credit
institution bases credit granting on sound and well-defined criteriafor all exposures
that are being originated in order to be securitised in full or in part. In particular, a
credit institution shall consider on a case by case basis as appropriate in a given
securitisation

- to select exposures to be securitised randomly from the set of contractually
gligible exposures; or

- to retain securitisation positions in securitisations for which it originates
EXPOSUres.

The policies applied to this end by the originator credit institution shall be publicly
disclosed.

(iii) The process for approving, amending, renewing, and re-financing credits shall
be clearly established.

Point 8 is replaced by the following:

"The risks arising from securitisation transactions in relation to which the credit
ingtitutions are investor, originator or sponsor shall be evaluated and addressed
through appropriate policies and procedures, to ensure in particular that the
economic substance of the transaction is fully reflected in the risk assessment and
management decisions.”

Point 14 is replaced by the following:

"Policies and processes for the measurement and management of their net funding
position and requirements on an ongoing and forward-looking basis shall exist.
Alternative scenarios shall be considered and the assumptions underpinning
decisions concerning the net funding position shal be reviewed regularly.
Alternative scenarios shall for these purposes in particular address off-balance
sheet items and other contingent liabilities. The measurement and management of
acredit institution's net funding position and alternative scenarios to be considered
shall also take into account the assets and liabilities, including contingent
liabilities, of SSPEs or other special purpose entities and in relation to which the
credit institution acts as sponsor or provides material liquidity support.”

(2) Annex VI, Part 1, is amended as follows:

(8 Point 6.4.29 isreplaced by the following:
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"6.4.29. Exposures to institutions with a erigiral—eHective residual
maturity of more than three months for which a credit assessment by a
nominated ECAI is available shall be assigned a risk weight according to
Table 4 in accordance with the assignment by the competent authorities of
the credit assessments of eligible ECAIs to six steps in a credit quality
assessment scale.

(b) Inpoint 6.4.31, theintroductory part is replaced by the following:

"6.4.31. Exposures to an institution with-an-erigiral-effective-maturity—of
three-menths-ertess of up to three months residual maturity for which a

credit assessment by a nominated ECAI is available shall be assigned a
risk-weight according to Table 5 in accordance with the assignment by the
competent authorities of the credit assessments of eligible ECAIs to six
stepsin acredit quality assessment scae:”

(c) Point 14 isreplaced by the following:

"14. SHORT-TERM EXPOSURES TO INSTITUTIONS AND
CORPORATESWITH A SHORT-TERM CREDIT ASSESSMENT".

(d) Inpoint 14.73, the introductory part is replaced by the following:

"14.73. Exposures to ingtitutions where points 29 to 32 apply, and
EXPOosures to corporates Short-term-exposdres-to-antnstitution-or-corporate
for which a short-term credit assessment by a nominated ECAI isavailable
shall be assigned arisk weight according to Table 7 asfollows, in
accordance with the mapping by the competent authorities of the credit
assessments of eligible ECAlsto six stepsin acredit quality assessment
scale:

(e) Thefollowing point 16.1.90 shall be inserted:

"16.1.90. The exposure value for leases shall be the discounted minimum
lease payments. Minimum |ease payments are the payments over the lease
term that the lessee is or can be required to make and any bargain option
(i.e. option the exercise of which is reasonably certain). Any guaranteed
residua value fulfilling the set of conditionsin Annex VIII, Part 1, points
26 to 28 regarding the digibility of protection providers as well as the
minimum reguirements for recognising other types of quarantees provided
in Annex VIII, Part 2, points 14 to 19 should aso be included in the
minimum _lease payments. Those exposures shall be assigned to the
relevant exposure class in accordance with Article 79. When the exposure
is a residual value of leased properties, the risk weighted exposure
amounts shall be calculated as follows. 1/t x 100% x exposure value,
where t is the greater of 1 and the nearest number of whole years of the
|ease remaining."

(3) Annex VI, Part 2, is amended as follows:
(a) Point 1.4.7 isreplaced by the following:

"Competent authorities shall take the necessary measures to assure that the
principles of the methodology employed by the ECAI for the formulation
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of its credit assessments are publicly available as to allow al potentia
users to decide whether they are derived in a reasonable way. Competent
authorities shall furthermore take the necessary measures to assure that for
credit assessments relating to securitisation positions, the ECAI is
committed to make, on an ongoing basis, summary information on the
structure of the transaction, the performance of pool assets and how this
affects its credit assessment available to all credit ingtitutions using the
credit assessments for purposes of Article 96."

(4) Annex VI, Part 1, isamended as follows:
(@) Point 1.3.3.25 is replaced by the following:

"1.3.3.25. The risk weighted exposure amount shall be the potential l1oss
on the credit institution's equity exposures as derived using internal value-
at-risk models subject to the 99th percentile, one-tailed confidence interval
of the difference between quarterly returns and an appropriate risk-free
rate computed over a long-term sample period, multiplied by 12,5. The
risk weighted exposure amounts at the Hadividual-expesure equity portfolio
level shal not be less than the total of the sums of minimum risk weighted
exposure amounts required under the PD/LGD Approach and the
corresponding expected loss amounts multiplied by 12,5 and calculated on
the basis of the PD values set out in Part 2, point 24(a)} and the
corresponding LGD values set out in Part 2, points 25 and 26."

(b) Point 1.4.27 is replaced by the following:

"1.4.27. The risk weighted exposure amounts shall be calculated according
to the formula:

Risk-weighted exposure amount=100% x exposure value,

except for when the exposure is a residual value of leased properties in

which case it shedld-beprovisioned-for-each-yvearand will be calculated as

follows:
1/t x 100% x exposure value,

Where t is the greater of 1 and the nearest number of whole years of the
lease remaining."

(5) Annex VI, Part 2, isamended as follows:
(@) Point 1.3.13 (c) isreplaced by the following:

"1.3.13. (¢) For exposures arising from fully or nearly-fully
collateralised derivative instruments (listed in Annex V) transactions and
fully or nearly-fully collateralised margin lending transactions which are
subject to a master netting agreement, M shall be the weighted average
remaining maturity of the transactions where M shall be at least 10 days. For
repurchase transactions or securities or commodities lending or borrowing
transactions which are subject to a master netting agreement, M shall be the
weighted average remaining maturity of the transactions where M shall be at
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least 5 days. The notional amount of each transaction shall be used for
weighting the maturity."

(b) Inpoint 1.3.14, the introductory part is replaced by the following:

"Notwithstanding point 13(a), (b), (c), (d) and (€), M shall be at least one-
day for:"

(6) Annex VII isamended as follows:
(@) In Part 4, Point 2.2.4.96 is replaced by the following:

"2.2.4.96. The requirements in points 97 to 104 shal not apply for
guarantees provided by institutions, and central governments and central
banks, and corporate entities which meet the requirements laid down in
Annex VIII, part 1, point 26 (g) if the credit institution has received
approval to apply the rules of Articles 78 to 83 for exposures to such
entities. In this case the requirements of Articles 90 to 93 shall apply."

(7) Annex V111, Part 1 isamended as follows:
(@) Point 1.3.1.9 isamended as follows:

(i) The following paragraph is added at the end:

"If the collective investment undertaking is not limited to investing in
instruments that are eligible for recognition under point 7 and 8, units may
be recognised with the value of the €eligible assets as collateral under the
assumption that the CIU has invested to the maximum extent allowed
under its mandate in assets that are not eligible. In cases where non-€ligible
assets can have a negative value due to liabilities or contingent liabilities
resulting from ownership, the credit ingtitution shall calculate the total
value of the non-eligible assets and shall reduce the value of the eligible
assets by that of the non-€eligible in case the latter is negative in total."

(b) Point 1.3.2.11 isamended as follows:
(i) The following paragraph is added at the end:

"If the collective investment undertaking is not limited to investing in
instruments that are eligible for recognition under point 7 and 8 and the
items mentioned in point (a) of this point, units may be recognised with the
value of the €ligible assets as collateral under the assumption that the CIU
has invested to the maximum extent allowed under its mandate in assets
that are not igible. In cases where non-eligible assets can have a negative
value due to liabilities or contingent liabilities resulting from ownership,
the credit institution shall calculate the total value of the non-eligible assets
and shall reduce the value of the eligible assets by that of the non-eligible
in case the latter is negative in total."

(8) Annex VIII, Part 2, isamended as follows:
(@) Point 1.8.2.13 is replaced by the following:

"13. For life insurance policies pledged to the lending credit institution
to be recognised the following conditions shall be met:
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credit institution;

(b) the company providing the life insurance is notified of the pledge or
assignment and as a result may not pay amounts payable under the
contract without the consent of the lending credit institution;

and receive the surrender value Ha-atimeh=way in the event of the default
of the borrower;

(d) the lending credit institution is informed of any non-payments under
the policy by the policy-holder;

(e) the credit protection must be provided for the maturity of the loan.
Where this is not possible because the insurance relationship ends before
the loan relationship expires, the credit institution must ensure that the
amount deriving from the insurance contract serves the credit institution as
security until the end of the duration of the credit agreement; and

(f) the pledge or assignment must be legally effective and enforceable in
all jurisdictions which are relevant at the time of the conclusion of the
credit agreement.

(q) the surrender value is declared by the company providing the life
insurance and is non-reducible,

(h) the surrender value isto be paid in atimely manner upon request,

(i) the surrender value cannot be requested without the consent of the
credit institution,

(1) the company providing the life insurance is subject to the Directives
2002/83/EC of the European Parliament and of the Council of 5 November
2002 concerning life assurance and 2001/17/EC of the European
Parliament and of the Council of 19 March 2001 on the reorganisation and
winding-up of insurance undertakings or is subject to supervision by a
competent authority of a third country which applies supervisory and

requlatory arrangements at least equivalent to those applied in the

(b) In point 2.2.16, the introductory part is replaced by the following:

"2.2.16. Where an exposure is protected by a guarantee which is counter-
guaranteed by a central government or central bank, aregiona government
or local authority, a public sector entity, claims on which are treated as
claims on the central government in whose jurisdiction they are established
under Articles 78 to 83, a multi-lateral development bank or an
international organisation, to which a 0 % risk weight is assigned under or
by virtue of Articles 78 to 83, or a public sector entity, claims on which are
treated as claims on credit institutions under Articles 78 to 83, the exposure
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may be treated as protected by a guarantee provided by the entity in
guestion, provided the following conditions are satisfied:"

(9) Annex VIII, Part 3, isamended as follows:
(@) Point 1.4.1.24 is replaced by the following:

"1.4.1.24. The Financial Collateral Simple Method shall be available only
where risk-weighted exposure amounts are calculated under Articles 78 to
83. A credit ingtitution shall not use both the Financial Collateral Simple
Method and the Financial Collatera Comprehensive Method, unless for
the purposes of Article 85(1) and 89(1). Credit institutions shall
demonstrate to the competent authorities that this exceptional treatment is
not used selectively with the purpose of achieving reduced minimum
capital reguirements and does not lead to regulatory arbitrage.”

(b) Point 1.4.1.26 is replaced by the following:

"1.4.1.26. The risk weight that would be assigned under Articles 78 to 83
if the lender had a direct exposure to the collateral instrument shall be
assigned to those portions of elaims exposure values collateralised by the
market value of recognised collateral. For this purpose, the exposure value
of an off-balance sheet item listed in Annex Il shall be 100 % of its value
rather than the exposure value indicated in Article 78(1). The risk weight
of the collateralised portion shall be a minimum of 20 % except as
specified in points 27 to 29. The remainder of the exposure value shall
receive the risk weight that would be assigned to an unsecured exposure to
the counterparty under Articles 78 to 83."

(c) In point 1.4.2.33 the second sentence is replaced by the following:
"Where:

E is the exposure value as would be determined under Articles 78 to 83 or
Articles 84 to 89 as appropriate if the exposure was not collateralised. For
this purpose, for credit ingtitutions calculating risk-weighted exposure
amounts under Articles 78 to 83, the exposure value of an off-balance
sheet item listed in Annex Il shall be 100 % of its value rather than the
exposure value pereentage indicated in Article 78(1), and for credit
institutions calculating risk-weighted exposure amounts under Articles 84
to 89, the exposure value of the items listed in Annex VI, Part 3, points 9
to 11 shall be calculated using a conversion factor of 100 % rather than the
conversion factors or percentages indicated in those points.”

(d) In point 1.5.2.69, the following sentence is added:

"For this purpose, the exposure value of the items listed in Annex V11, Part
3, points 9 to 11 shall be calculated using a conversion factor or
percentage of 100 % rather than the conversion factors or percentages
indicated in those points”.

(e) Point 1.5.2.75 is replaced by the following:
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"1.5.2.75. When the discretion provided for in point 73 is exercised by the
competent authorltlee. of a Member State The competent authorities;

the competent authorities

of another Member State may authorlse therr credit institutions to assign
the risk weights permitted under the treatment of point 73 in respect of
exposures collateralised by residential real estate property or commercial
real estate property Iocated |n the terrrtory of the former these Member

to the same conditions as apply in that—the former Member State
(f) Point 1.7.2.80 is replaced by the following:

"Where the condltlons set out in Part 2, pomt 13 are satlsfled—eredth

r—nearaneepel—rey— the portlon of the exposure coIIateraIrsed bv the current

surrender value of credit protection faling within the terms of Part 1, point
24 shall be

- subject to the risk weights specified in point 80 bis where the exposure is
subject to Articles 78 to 83; or

- assigned an LGD of 40% where the exposure is subject to Articles 84 to
89-but not subject to the credit institution's own estimates of LGD.."

(9) A new point 1.7.2.80 bisis added:

"80 bis. For purposes of the first indent in point 80, the following risk
weights shall be assigned on the basis of the risk weight assigned to a
senior unsecured exposure to the company providing the life insurance:

(a) if the senior unsecured exposure to the company providing the life
insurance is assigned arisk weight of 20%, arisk weight of 20%;

(b) if the senior unsecured exposure to the company providing the life
insurance is assigned arisk weight or 50%, arisk weight of 35%;

(c) if the senior unsecured exposure to the company providing the life
insurance is assigned arisk weight of 100%, arisk weight of 70%;

(d) if the senior unsecured exposure to the company providing the life
insurance is assigned arisk weight of 150%, arisk weight of 150%."

In case of acurrency mismatch, the above risk weights shall be subject to
an adjustment as set out in points 84 and 85.

(h) Point 2.2.2.87 is replaced by the following:

"2.2.2.87. For the purposes of Article 80, g shall be the risk weight to be
assigned to an exposure, the exposure value (E) of which isfully protected
by unfunded protection (Ga), where:

E is the exposure value according to Article 78; for this purpose, the
exposure value of an off-balance sheet item listed in Annex |1 shall be 100
% of its value rather than the exposure value indicated in Article 78(1);

g is the risk weight of exposures to the protection provider as specified
under Articles 78 to 83; and
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Ga isthe value of G* as calculated under point 84 further adjusted for any
maturity mismatch as laid down in Part 4."

(1) In point 2.2.2.88, the second sentence is replaced by the following:
"where:

E is the exposure value according to Article 78. For this purpose, the
exposure value of an off-balance sheet item listed in Annex |1 shall be 100
% of its value rather than the exposure value indicated in Article 78(1); "

(j) Point 2.2.3.90 is replaced by the following:

"2.2.3.90. For the covered portion of the exposure value (E) (based on the
adjusted value of the credit protection Ga), the PD for the purposes of
Annex VII, Part 2 may be the PD of the protection provider, or a PD
between that of the borrower and that of the guarantor if afull substitution
is deemed not to be warranted. In the case of subordinated exposures and
non-subordinated unfunded protection, the LGD to be applied for the
purposes of Annex VI, Part 2 may be that associated with senior claims. "

(k) Point 2.2.3.91 is replaced by the following:

"2.2.3.91. For any uncovered portion of the exposure value (E) the PD
shall be that of the borrower and the LGD shall be that of the underlying
exposure."

() Point 2.2.3.92 is replaced by the following:

"2.2.3.92. Gp is the value of G* as calculated under point 84 further
adjusted for any maturity mismatch as laid down in Part 4. E is the
exposure value according to Annex VII, Part 3. For this purpose, the
exposure value of the itemslisted in Annex VII, Part 3, points 9 to 11 shall
be calculated using a conversion factor or percentage of 100 % rather than
the conversion factors or percentages indicated in those points.”

(10) Annex X, Part 2 isamended as follows:

(a) Theintroductory sentence of point 1.1 is replaced by the following:

"1.1. The originator credit institution of a traditional securitisation may
exclude securitised exposures from the calculation of risk-weighted
exposure amounts and expected loss amounts if

(i) significant credit risk associated with the securitised exposures has is
considered to have been transferred to third parties;_or

(ii) if the originator credit institution applies a 1250% risk weight to all
securitisation positions he holds in this securitisation or deducts these
securitisation positions from own funds according to Article 57(r).

Unless the competent authority decides on a case- by-case basis that a possible
reduction in risk weighted exposure amounts that the originator credit institution
would achieve by this securitisation is not justified by a commensurate and




materia transfer of credit risk to third parties, significant credit risk shall be

considered to have been transferred if
(i) the risk-weighted exposure amounts of the mezzanine securitisation positions
that are held by the originator credit institution in this securitisation do not
exceed 50% of the risk weighted exposure amounts of all mezzanine
securitisation positions that exist in this securitisation.; or if,
(i) where there are no _mezzanine securitisation positions in_a given
securitisation and the originator can demonstrate that the exposure value of the
securitisation positions that would be subject to deduction from own funds or a
1250 % risk weight exceeds a conservative estimate of the expected 1oss on the
securitised exposures by a substantial margin, the originator credit institution
does not hold more than 20 % of the exposure values of the securitisation
positions that would be subject to deduction from own funds or a 1250 % risk

weight.

For these purposes, mezzanine securitisation positions shall mean securitisation

positions to which a risk weight lower than 1 250 % applies and that are more

junior than the most senior position in this securitisation and more junior than

any securitisation positions in this securitisation to which

- in the case of a securitisation position subject to paragraph 6 to 36 of part
4 of this annex acredit quality step 1 or

- in the case of a securitisation position subject to paragraph 37 to 76 of
part 4 of this annex a credit quality step 1 or 2 is assigned under Part 3 of
this annex applies.

Notwithstanding the above, the competent authority may decide on a case-by-
case basis that significant credit risk may be considered to have been transferred
if the competent authority is satisfied that a possible reduction of capital
reguirements that the originator achieves by the securitisation is justified by a
commensurate and material transfer of credit risk to third parties. The competent
authorities shall only be satisfied if the originator credit institution can
demonstrate that such transfer of credit risk to third parties is aso assumed for
purposes of the credit institutions internal risk management and its internal
capital allocation. The compliance with this condition shall be periodically
reviewed.

and-the-transfer complies-withln addition, all of the following conditions shall
be met:"

[here all the existing criteria (a) to (g) follow]

(b) The introductory sentence of point 2.2 is replaced by the following:

"2.2. An originator credit institution of a synthetic securitisation may
calculate risk-weighted exposure amounts, and, as relevant, expected loss
amounts, for the securitised exposures in accordance with points 3 and 4
below, if

() significant credit risk has is considered to have been transferred to third
parties either through funded or unfunded credit protection; or

(ii) the originator credit institution applies a 1250% risk weight to all
securitisation positions he holds in this securitisation or deducts these
securitisation positions from own funds according to Article 57(r).
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Unless the competent authority decides on a case- by-case basis that a
possible reduction in risk weighted exposure amounts that the originator
credit institution would achieve by this securitisation is not justified by a
commensurate and material transfer of credit risk to third parties, significant
credit risk shall be considered to have been transferred if

(i) the risk-weighted exposure amounts of the mezzanine securitisation
positions that are held by the originator credit institution in this
securitisation do not exceed 50% of the risk weighted exposure amounts of
all mezzanine securitisation positions that exist in this securitisation.; or if,
(i) where there are no _mezzanine securitisation positions in_a given
securitisation and the originator can demonstrate that the exposure value of
the securitisation positions that would be subject to deduction from own
funds or a 1250 % risk weight exceeds a conservative estimate of the
expected loss on the securitised exposures by a substantial margin, the
originator credit institution does not hold more than 20 % of the exposure
values of the securitisation positions that would be subject to deduction from
own funds or a 1250 % risk weight.

For these purposes, mezzanine securitisation positions shall mean

securitisation positions to which a risk weight lower than 1 250 % applies

and that are more junior than the most senior position in this securitisation

and more junior than any securitisation positions in this securitisation to

which

- in the case of a securitisation position subject to paragraph 6 to 36 of
part 4 of this annex acredit quality step 1 or

- in the case of a securitisation position subject to paragraph 37 to 76
of part 4 of this annex a credit quality step 1 or 2 is assigned under
Part 3 of this annex applies.

Notwithstanding the above, the competent authority may decide on a case-
by-case basis that significant credit risk may be considered to have been
transferred if the competent authority is satisfied that a possible reduction of
capital requirements that the originator achieves by the securitisation is
justified by a commensurate and material transfer of credit risk to third
parties. The competent authorities shall only be satisfied if the originator
credit ingtitution can demonstrate that such transfer of credit risk to third
parties is also assumed for purposes of the credit institutions internal risk
management and its internal capital allocation. The compliance with this
condition shall be periodically reviewed.

In addition, the transfer shall complyies with the following conditions:"

[here al the existing criteria (a) to (d) follow]
(11) Annex IX, Part 4, is amended as follows:
(@) Point 2.4.2, point 2.4.2.14, point 3.5.1 and point 3.5.1.56 are deleted.

242 |:||e|u|ell|t5 l'.ae'““%. that-may-be-drawn-only—in-the-event-ot-a
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(b) In point 2.4.1.13 the introductory sentence is replaced by the following:

"When the following conditions are met, to determine its exposure
value a conversion figure 50% 20% may be applied to the nominal

amount of a I|qU|d|ty facmty w&h—an—engmal—matunty—ef—ene—year—e#

(12) Annex X, Part 2, isamended as follows:
(@) Point 1.1 isreplaced by the following:

%@%The total capltal charqe is cal cul ated as the threevear average of

the vearly summations of the regulatory capital charges across business
lines referred to in Table 2. In any given year, negative capital charges
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(resulting from negative gross income) in any business line may offset
positive capital charges in other business lines without limit. However,
where the aggregate capital charge across all business lines within a given
year is negative, the input to the numerator for that year will be zero.”

(13) Annex X, Part 3, isamended as follows:
(@) Point 1.2.2.14 is replaced by the following:

"1.2.2.14. "Credit institutions must be able to map their historical internal
loss data into the business lines defined in Part 2 and into the event types
defined in Part 5, and to provide these data to competent authorities upon
request. Loss events which affect the entire institution may be allocated to
an additional business line 'corporate items due to exceptional
circumstances. There must be documented, objective criteriafor allocating
losses to the specified business lines and event types. The operational risk
losses that are related to credit risk and have historically been included in
the internal credit risk databases must be recorded in the operational risk
databases and be separately identified. Such losses will not be subject to
the operational risk charge, as long as they continue to be treated as credit
risk for the purposes of calculating minimum capital requirements.
Operational risk losses that are related to market risks shall be included in
the scope of the capital requirement for operational risk."

(14) In Annex XIl1, part 2, point 10 is replaced by the following:
"10. The following information shall be disclosed by each credit institution which

€Y
(i)
(ii)
(iii)

(b)
(©

(d)

calculates its capital requirements in accordance with Annex V to Directive
2006/49/EC:

for each sub-portfolio covered:
the characteristics of the models used;
adescription of stress testing applied to the sub-portfolio;

a description of the approaches used for back-testing and validating the
accuracy and consistency of the internal models and modelling processes,

the scope of acceptance by the competent authority;

a description of the extent and methodologies for compliance with the
requirements set out in Annex VI, Part B to Directive 2006/49/EC;

the highest, the lowest and the mean of the daily value-at-risk measures over

(e

the reporting period and the value-at-risk measure as per the period end:;

a comparison of the daily end-of-day value-at-risk measures to the one-day

changes of the portfolio's value by the end of the subsequent business day
together with an anadlysis of any important overshootings during the
reporting period."”

(15) Annex XII, Part 3, is amended as follows:
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(c) Point 3 isreplaced by the following:

"3. The credit institutions using the approach set out in Article 105 for the
calculation of their own funds requirements for operational risk shall
disclose a description of the use of insurances and other risk transfer
mechanisms for the purpose of mitigation the risk."

F. TECHNICAL AMENDMENTSTO DIRECTIVE 2006/49/EC

Annexes|, I,V and VII of Directive 2006/49/EC are amended as follows:;

(1) Annex |, isamended as follows:

(a) Point 8. B isreplaced by the following:

"B. TREATMENT OF THE PROTECTION BUYER

For the party who transfers credit risk (the 'protection buyer'), the positions
are determined as the mirror principle of the protection seller, with the
exception of a credit linked note (which entails no short position in the
issuer). If at a given moment there is a call option in combination with a
step-up, such moment is treated as the maturity of the protection. In the

FIRST-TO-DEFAULT CREDIT DERIVATIVES

Where an ingtitution obtains credit protection for a number of reference
entities underlying a credit derivative under terms that the first default
among the assets shall trigger payment and that this credit event shall
terminate the contract, the institution may off-set specific risk for the
reference entities to which the lowest specific risk percentage charge
among the underlying reference entities would apply according to Table 1
of this Annex.

NTH-TO-DEFAULT CREDIT DERIVATIVES

Where the nth default among the exposures triggers payment under the
credit_protection, the protection buyer may only off-set specific risk if
protection has also been obtained for defaults 1 to n-1 or when n-1 defaults
have already occurred. In such cases, the methodology shall follow that set
out above for first-to-default credit derivatives appropriately modified for
nth-to-default products.”

(b) In point 14, Table 1 is replaced by the following:

Table 1

Categories Specific risk capital charge
Debt securities issued or guaranteed by 0%

central governments, issued by central
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banks, international organisations,
multilateral development banks or Member
States regiona government or local
authorities which would qualify for credit
quality step 1 or which would receive a0 %
risk weight under the rules for the risk
weighting of exposures under Articles 78 to
83 of Directive 2006/48/EC.

Debt securities issued or guaranteed by
central governments, issued by central
banks, international organisations,
multilateral development banks or Member
States regiona governments or local
authorities which would qualify for credit
quality step 2 or 3 under the rulesfor the
risk weighting of exposures under Articles
78 to 83 of Directive 2006/48/EC, and debt
securities issued or guaranteed by
institutions which would qualify for credit
quality step 1 or 2 under the rulesfor the
risk weighting of exposures under Articles
78 to 83 of Directive 2006/48/EC, and debt
securities issued or guaranteed by
institutions which would qualify for credit
quality step 3 under the rules for the risk
weighting of exposures under point 28, Part
1 of Annex VI to Directive 2006/48/EC,
and debt securities issued or guaranteed by
corporates which would qualify for credit
quality step 1, 2 or 3 under the rulesfor the
risk weighting of exposures under Articles
78 to 83 of Directive 2006/48/EC.

Other qualifying items as defined in point
15.

0.25% (residual term to final maturity 6
months or less)

1.00% (residual term to final maturity
greater than 6 months and up to and
including 24 months)

1.60% (residual term to maturity exceeding
24 months)

Debt securitiesissued or guaranteed by
central governments, issued by central
banks, international organisations,
multilateral development banks or Member
States regiona governments or local
authorities or institutions which would
qualify for credit quality step 4 or 5 under
the rules for the risk weighting of exposures
under Articles 78 to 83 of Directive
2006/48/EC, and debt securities issued or
guaranteed by institutions which would
qualify for credit quality step 3 under the
rules for the risk weighting of exposures
under point 26 of Part 1 of Annex VI to
Directive 2006/48/EC, and debt securities
issued or guaranteed by corporates which
would qualify for credit quality step 3-e¢ 4

8.00%
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under the rules for the risk weighting of
exposures under Articles 78 to 83 of
Directive 2006/48/EC. Exposures for which
acredit assessment by a nominated ECAI is
not available

Debt securities issued or guaranteed by
central governments, issued by central
banks, international organisations,
multilateral development banks or Member
States regiona governments or local
authorities or institutions which would
qualify for credit quality step 6 under the
rules for the risk weighting of exposures
under Articles 78 to 83 of Directive
2006/48/EC, and debt securities issued or
guaranteed by corporates which would
qualify for credit quality step 5 or 6 under
the rules for the risk weighting of exposures
under Articles 78 to 83 of Directive
2006/48/EC.

12.00%

(2) Annex 11, is amended as follows:
(@) Point 11 isreplaced by the followi

ng:

"11. Where a credit derivative included in the trading book forms part of
an internal hedge and the credit protection is recognised under Directive
2006/48/EC, there shall be deemed not to be counterparty risk arising from
the position in the credit derivative. Alternatively, an ingtitution may
consistently include for the purposes of calculating capital requirements for
counterparty credit risk al credit derivatives included in the trading book
forming part of internal hedges where the credit protection is recognised
under Directive 2006/48/EC."

(4) Annex VI, Part C isamended as follows:

(a) Point 3isreplaced by the following:

"3. Notwithstanding points 1 and 2, when an institution hedges a non-
trading book credit risk exposure using a credit derivative booked in its
trading book (using an internal hedge), the non-trading book exposure is
not deemed to be hedged for the purposes of calculating capital
regquirements unless the institution purchases from an eligible third party
protection provider a credit derivative meeting the requirements set out in
point 19 of Part 2 of Annex VIII to Directive 2006/48/EC with regard to
the non trading book exposure. Without prejudice to the second sentence
of point 11 in Annex |1, where such third party protection is purchased and
recognised as a hedge of a non-trading book exposure for the purposes of
calculating capital requirements, neither the internal nor external credit
derivative hedge shall be included in the trading book for the purposes of
calculating capital requirements.”
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The Commission Services seek views on the above technical changes and if they
achieve the aim of clarifying or correcting the respective provisions of the directive.
In particular, views are sought on the adjusted treatmentsfor:

ClUsunder thelRB in Article 87(11) and (12) and in particular on the calibration of
thefactorsin square brackets;

Life insurance as collateral and whether the risk weights and supervisory LGD are
commensur ate with the additional protection due to the preferential status of a life
insurance claim compared toa" normal” claim on theinsurance provider.

In the context of securitisation, views ar e sought on the effectiveness of the proposed
changes in improving risk management and making appropriate adjustments to
certain capital treatments.
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