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Note of the citation method used in thereport

The report will use the following citation conventions in order to reduce the number of footnotes and generally
improve the readability of the text. First time references in the text to portals, institutions and organisations will be
highlighted in bold script and their web links given in the References section at the end of the report.

As a matter of preference German legislation will be referred to by an English language name but German
abbreviation. Cited for the first time in the text, a footnote will give the full citation in German. Thereafter the
reader is referred to the References section. The full text of Federal legislation can be obtained from the “Gesetze-
im-Internet Portal” website produced by the German Federal Ministry of Justice in cooperation with juris GmbH
GmbH.

References to German legislative provisions will use the convention “German paragraph sign (§) / roman numeral /
number / German abbreviation” to indicate “paragraph / sub-paragraph / sentence / law”. So for example the
German citation “§ 3 Abs.1 Satz 1 IWG” will be givenas § 311 IWG”.
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EXECUTIVE SUMMARY

Background

1.

In accordance with its Communication of the review of the Directive 2003/98/EC on the re-
use of public sector information (PSI Directive), the European Commission launched a study

for assessing the existence of possible exclusive agreements concluded by public sector
bodies (PSBs) in Germany.

Directive 2003/98/EC was transposed into German law by the German Information Re-use
Law (Informationsweiterverwendungsgesetz — IWG) and entered into force on 19th
December 2006. In contrast to freedom of information legislation that has to be implemented
by each individual Federal State and upon which the IWG is dependent for information
access, the IWG is a Federal Law. As such it automatically applies to all Federal authorities,
Federal State authorities and municipal administrations.

The purpose of the EU commissioned study was to collect relevant information from the
public side (Supply) and the private side (Demand) of the German market for public sector
information (PSI) on the potential existence of exclusive agreements in the light of § 3 IV
IWG, the German Information Re-use law, the provision through which Article 11 of the PSI
Directive has been transposed into German law.

The study has been carried out by GEOkomm — Association of the Geolnformation Industry
Berlin/Brandenburg in cooperation with its partners in the consortium, Online Consultants
International GmbH and the IWG-Netzwerk e.V. The project was allocated the title
Identification of Potential Exclusive Arrangements in Germany — 2010 which generated the
acronym IPEAG 2010.

In the first and second quarter of 2010 responses to questionnaires were collected on behalf of
public sector bodies in Germany (Supply) as well as from firms, institutions and individuals
(Demand). The four market segments under consideration were legal information, business
information, weather information and geoinformation (which included environmental
information).

Key Findings

6.

There is a low awareness and limited understanding concerning the application of
Directive 2003/98/EC amongst public and private sector organisations. Although a
technical legislative framework enabling the re-use of public sector information has been in
place for nearly 4 years, many of the basic ideas behind contemporary PSI re-use are by and
large poorly understood let alone accepted and acted upon in public sector institutions.
Fundamental concepts have still to resonate at the public sector’s operational level.

The study provided leads to two possible exclusive agreements. From the questionnaires
and contributions of trade and professional associations the study was able to collect
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10.

information representing 157 public sector bodies and 332, mostly commercial, re-users.
Analysis of the data provided leads to three possible exclusive agreements. Further legal
analysis however came to the conclusion that the two cases discussed do not constitute
exclusive agreements as understood by § 3 IV IWG, the German Information Re-use Law and
hence by Article 11 of Directive 2003/98/EC.

Germany has neverthelessa long tradition of re-using PSI in different market sectors. In
a unique assessment derived from a market-based analysis of the survey findings, conducted
to provide context, the study estimates that the size of the German market heavily dependent
on PSI re-use is comfortably over € 2.77 billion. These markets have still potential to unlock
and inter-market synergies to explore.

Germany has undergone seismic legidative change since the PSI Directive of 2003.
Much of this change has led to the better coordination of policy and operational
implementation across Federal, Federal State and municipal boundaries despite legal, political
and administrative differences. PSI re-user markets are likely to benefit first from these
developments. Many key market drivers are EU driven initiatives (e.g. INSPIRE Directive,
SEIS) designed to re-engineer public sector information infrastructures in order to be able to
better construct, implement and report on policies and initiatives sponsored and supervised by
the EU.

A “PSl Re-use by Design” policy is recommended to unlock the potential in PSI re-use.
Given the size of the traditional markets as well as the extent of regulatory turbulence the
study recommends systematically inserting the principles of PSI re-use into policy and legal
reform agendas. In other words to encourage the active pursuit of a policy of PSI re-use by
design, analogous to “privacy by design” currently being discussed in data protection circles.
An example of “PSI re-use by design” given in the report involves encouraging public sector
bodies holding geoinformation to adopt model licences, supportive of PSI re-use, for the data
they hold so that exclusive agreements in the future can be pre-empted and at best completely
avoided.
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EXCLUSIVE AGREEMENTS

Summary Sheet 1: German Federal Law Data Base (See section 3.2.)

Description

The German company makrolog Content Management AG initiated litigation against the Federal
Republic of Germany, represented by the Federal Office of Justice, in respect of legal
information, that collected by official documentation centres, constitutes the legal material which
makes up the Federal Law Database maintained in the form of the “gesetze-im-internet” portal by
juris GmbH GmbH.

IPEAG 2010 Project Assessment

Although Article 11 of Directive 2003/98/EC generally prohibits exclusive agreements it does
not ban them completely. Where there is a public interest to warrant such an agreement, the
Directive sets out specific conditions upon which such an agreement can be sustained. Namely,
that full details regarding the agreement are published and that the arrangement be reviewed
every three years.

Assessing the appropriateness of this dispute in the light of Article 11 of Directive 2003/98/EC it
is the view of the IPEAG 2010 Project Team that

= there is a de jura and de facto exclusive agreement between the Federal
Government and juris GmbH regarding the provision of legal information, that,
collected by official document centres, constitutes the Federal Law Database
(Bundesrechtdatenbank). The Federal Office of Justice (BfJ) explicitly states that
the agreement is exclusive. Similarly, in a related matter involving juris GmbH and
the DG Internal Market and Services, a representative of the European

Ombudsman’s office described the arrangement as “exclusive”.'

» The issue of whether the agreement between the Federal Government and juris
GmbH which is usually referred to as the “Bundesvertrag”, constitutes an exclusive
agreement as understood by Article 11 of Directive 2003/98/EC is a further and
contentious question. The Federal Government argues that the arrangement as
provided for by the “Bundesvertrag” is not covered by the German Information Re-
use Law (IWG) and therefore remains out of the scope of Directive 2003/98/EC.
The Federal Office of Justice (BfJ) argues for the agreement’s justification on the
grounds of public interest but has not published details to support this view. This
however, is logical if as previously stated the BfJ understands the provisions of
Directive 2003/98/EC not to be applicable.

' Letter from the European Ombudsman to makrolog Content Management AG, dated 4™ June 2010.
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= MCM AG on the other hand has recorded at least 5 scenarios in which economic
benefit is derived by juris GmbH as a result of the arrangement it has with the
Federal Government. That juris GmbH’s role in the arrangement goes beyond that
which is necessary to protect the integrity of the “gesetze-im-internet” portal.

On the basis of this assessment the IPEAG 2010 Project Team takes the view that the
arrangement between the German Federal government and juris GmbH warrants further

clarification in order to determine conclusively that it is not an exclusive agreement as
understood by Article 11 of Directive 2003/98/EC.

This assessment would however also add that a more market-orientated remedy which would
bring benefit to all stakeholders in this segment of the PSI re-use market will more likely require
a policy change than specific amendments to the existing regulatory framework. In this case the
model used by the Federal government with respect to involving commercial organisations in the
performance of the public tasks required by the electronic Bundesanzeiger is of potential interest.

Contact Details of the Respective Parties

Organisation: makrolog Content Management AG Bundesamt fiir Justiz
Registergericht: Amtsgericht Wiesbaden
Registernummer: HRB 21424

Contacts: Board of Directors: Herr Gerhard Fieberg
Andreas Herberger (Chairman) Prisident des Bundesamt fiir Justiz
Communications: | makrolog Content Management AG Bundesamt flir Justiz
Patrickstrasse 43 Adenauerallee 99 - 103
53113 Bonn

65191 Wiesbaden

Telefon: +49 (0)228 99 410 — 40

Telefon: +49 (0)611 - 95 78 20, Fax: 149 (0)228 99 410 - 5050

Telefax: +49 (0)611 - 95 78 228

Email: postmaster@makrolog.de E-Mail: pressestelle@bfj.bund.de
URL: http://www.makrolog.de URL: www.bundesamt.de
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Summary Sheet 2: Pollen L evel Measurement Data (See section 3.4.)

Description

The German Association of Weather Services Providers (VDW) has called upon the German
Foundation for Pollen Information Services (PID) to provide information on pollen emission
levels to the members of the Association and not only, that is, exclusively to the German Weather
Service (DWD).

According to the VDW, the Association acting on behalf of its members, has requested the
supply of data concerning pollen levels from the German Foundation for Pollen Information
Services. The VDW’s repeated requests have met with no success although the data is
exclusively supplied to the DWD, an organisation which the Association asserts competes with
its members in the market for the provision of weather information services. In a letter dated 8"
March 2010 the VDW has requested that its members be supplied pollen emissions data under §
3 1 IWG, the German Information Re-use Law.

IPEAG 2010 Project Assessment

Although Article 11 of Directive 2003/98/EC generally prohibits exclusive agreements it does
not ban them completely. Where there is a public interest to warrant such an agreement, the
Directive sets out specific conditions upon which such an agreement can be sustained. Namely,
that full details regarding the agreement are published and that the arrangement be reviewed
every three years.

It is the assessment of the IPEAG 2010 Project Team that

= there is a prima facie case indicating the existence of a possible exclusive
agreement governing the supply of pollen emissions data from the German
Foundation  for  Pollen  Information  Services  (Stiftung  Deutscher
Polleninformationsdienst (PID) to the German Weather Service (DWD),

= there is neither an indication on the Website of the PID nor from any
communication from the Foundation’s management that a restriction on the supply
of the pollen emission information to a single organisation is warranted on the basis
of public interest as understood by § 2 Nr. 1 b IWG.

However, in this particular case the IPEAG 2010 Project Team also highlights the need to clarify
to what extent the German Foundation for Pollen Information Services (PID) is indeed a public
body as understood by § 2 Nr. 1 b IWG as assumed by the VDW in its letter to PID dated gh
March 2010. The Foundation is after all financed primarily by RPR Fisons Arzneimittel GmbH
Pfizer and provides a service determined by the Foundation’s originators.
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Contact Details of the Respective Parties:

Organisation: Verband Deutscher Wetterdienstleister e.V. | Stiftung Deutscher Polleninformationsdienst
Registergericht: Amtsgericht
Charlottenburg
Registernummer: VR 23546 Nz

Contacts: Board of Directors: Board of Directors:

Dennis Schulze
(Chairman)

Dr. Joachim Klassen
Norman Gabler

Prof. Dr. med. Karl-Christian Bergmann
(Chairman)

Frau Prof. Dr. med. Heidrun Behrendt
Dipl.-Met. Uwe Kaminski

Communications:

Verband Deutscher Wetterdienstleister e.V.

Gradestrafie 50
12347 Berlin

Telefon: (030) 600 98 — 200
Telefax: (030) 600 98 — 288

Email: vorstand@wetterverband.de
URL: http://www.wetterverband.de

Geschiftsstelle
Charitéplatz 1
10117 Berlin

Telefon: +49 30 450 518006
Telefax: +49 30 450 518988

E-Mail: pollenstiftung@t-online.de
URL: http://www.pollenstiftung.de/

Public Sector Information (PSl):
Identification of potential Exclusive Agreements— Germany
GEOkomm IPEAG 2010 — Final Report — Autumn 2010

Page 9 of 88


http://www.wetterverband.de/
mailto:pollenstiftung@t-online.de
http://www.pollenstiftung.de/

GEOkomm Germany

1. INTRODUCTION

The public sector is the biggest provider of information in Europe. In the rapidly developing
information society and knowledge economy, public sector information (PSI) re-use constitutes
an enormous source of information for new innovative products and services, the unleashed
potential of which can result in increased productivity and employment. However, there are still
numerous barriers preventing both private and public sector unlock the potential in the re-use of
public sector information.

In 2008 the European Commission carried out extensive work evaluating the implementation and
impact of Directive 2003/98/EC of the European Parliament and of the Council of 17 November
2003 on the re-use of public sector information.” Following the review of Directive 2003/98/EC,
also referred to as the PSI Directive, the European Commission resolved to take action to identify
and reduce barriers to PSI re-use. The Communication® on the review of the PSI Directive,
highlighted the Commission’s intention to look into the possible existence of exclusive
agreements in EU Members States.

This document constitutes the Final Report from the GEOkomm consortium who undertook
work in Germany to identify the existence and extent, if any, of exclusive agreements between
suppliers of public sector information and third parties. As already indicated in the Executive
Summary above the research was able to identify three leads that could be interpreted as possible
exclusive agreements. Yet, already here at the very beginning of the Final Report it is necessary
to explain the use of such cautious language.

Directive 2003/98/EC has been transposed into German law by Federal legislation referred to
here in English as the German Information Re-use Law (Informationsweiterverwendungsgesetz —
IWG).* The requirement of the study was to identify the possible existence of exclusive
agreements as understood by Article 11 of the Directive 2003/98/EC and thereby as understood
under German law by § 3 IV IWG. However, the study clearly indicates that as a piece of
legidation the IWG is little known amongst the majority of PSI re-use stakeholders in
Germany.

More importantly, the aims and objectives of the German Information Re-use Law are
poorly understood. Rights under the German Information Re-use Law can only be exercised by
third parties where they have a right to access the public sector information. There is indeed an
intimate relationship between legal frameworks that enable freedom of information and legal
frameworks providing for re-use of that information. In Germany however, although Federal and
Federal State legislators have (to certain degree) put a framework of legal norms in place, the

2 Directive 2003/98/EC of the European Parliament and of the Council of 17 November 2003 on the re-use of public sector

information, OJ L 345/90, 31.12.2003.

Communication from the Commission to the European parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions, Re-use of Public Sector Information—Review of 2003/98/EC of 7th May 2009.
Gesetz iiber die Weiterverwendung von Informationen dffentlicher Stellen (Informationsweiterverwendungsgesetz — IWG)
(BGBL. 1, S. 2913) vom 13. Dezember 2006.
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individual and collective effect of these legal provisions on the operations of PSI holders and PSI
re-users is minimal. In practice the legislation, or rather the implementation and application
of the legidation is still struggling to realise and achieve the aims and objectives of the
legislator.

This situation raised many difficulties for the study and its execution and these will be addressed
in the narrative that follows. Nevertheless, an analysis of the problems as well as their
consideration in context is revealing about the current state of the PSI re-use market in Germany.
In fact, their detailed analysis reveals possible solutions for known problem areas such as the
status and role of juris GmbH in the German legal information publishing market.

The analysis also suggests practical steps that can be taken to pro-actively prevent the
construction of exclusive agreements in the future. This outcome is both highly relevant and
timely as public authorities from the Federal level all the way down to local communities, despite
a lack of awareness about the German Information Re-use Law, are gradually waking up to the
potential value of their information holdings.

Outline of the Final Report

This first part of the Final Report continues with a brief overview of PSI developments in
Germany. The aim is to set the scene by providing background and context for the subsequent
analysis of the study’s findings.

The second part of the Final Report describes the methods and outcomes of the IPEAG 2010
Project. This second section also includes a discussion on the role played by the IPEAG 2010’s
Inception Report’ which discussed at length the issues surrounding the classification and
therefore identification of information market domains. The main contribution of the Inception
Report to the IPEAG 2010 Project was the development of an original and exploitable
classification scheme for the German PSI re-use market.

The third part of the Final Report considers in detail the direct outcome of the study, namely two
leads to potential exclusive agreements. The potential exclusive agreements are considered by
market sector. Details are given on the parties involved in the respective agreements as well as
those disputing it. A full legal analysis concluding with an assessment on behalf of the IPEAG
2010 Project Team is also given.

The fourth section discusses the issue of how best to verify the evidential value of the findings
given the difficulties of acquiring base information. The IPEAG 2010 Project Team have taken
the view that the legal issues and their implications can only be properly understood for Germany
where the report takes a “bigger picture” and in particular a market-based view in order to
understand the context for the Final Report’s conclusions and recommendations. These are
discussed at length in parts five and six respectively.

> Included as Annex 2 to the Final Report.
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Section five of the Final Report draws conclusions from the IPEAG 2010 Project’s findings
arguing that while the study’s findings indicate the existence of two possible exclusive
arrangements, their assessment and the subsequent action taken upon them must be considered in
the general light of PSI developments in Germany. Although a technical legislative framework
enabling the re-use of public sector information has been in place for nearly four years, the basic
ideas behind PSI re-use are by and large poorly understood let alone accepted and acted upon in
public sector institutions. Fundamental concepts propping up and even driving PSI re-use
agendas, such as public ownership of official information, official information as an exploitable
economic asset, transparency in government etc. have still to resonate at the public sector’s
operational level.

Section six offers recommendations drawn from the conclusions, comments and observations
made in the Final Report. The recommendations are concrete, practical and involve relatively few
resources in comparison to the benefit they could bring to unlocking the potential within German
information markets based upon the re-use of public sector information.

1.1. PSI Re-usein Europe: Recent Developments

In order to better understand the purpose and focus of the IPEAG 2010 Project report it will help
to briefly consider opportunities and barriers to the re-use of public sector information in Europe,
drawing attention to what can be done to increase opportunities yet at the same time reduce
barriers.

Opportunitiesand Barriersto PSI Re-usein Europe

Article 13 of Directive 2003/98/EC requires that the European Commission monitors the effect of
the Directive. To this end during 2008 a series of meetings® and consultations’ were held. The
European Commission also commissioned a study entitled Assessment of the Re-Use of Public
Sector Information (PS) in the Geographical Information, Meteorological Information and
Legal Information Sectors. The study carried out by MICUS Management Consultants GmbH,
VHS GmbH and Online Consultants International GmbH was published by the European
Commission in December 2008."

The outcome of the mandatory evaluation was the Communication from the Commission to the
European parliament, the Council, the European Economic and Social Committee and the
Committee of the Regions, Re-use of Public Sector Information — Review of 2003/98/EC of 7th
May 2009.” The Communication was accompanied by a document referred to as the Commission
Saff Working Paper.'® This document provides comprehensive background on PSI re-use in
Europe together with in-depth analysis. Together, the Communication and the Commission Staff

Many of these were coordinated through the ePSIplus programme. A list of the meetings can be found on the website.
Organised by the European Commission these consultations took place between September and November 2008.
Assessment of the Re-Use of Public Sector Information (PSI) in the Geographical Information, Meteorological Information
and Legal Information Sectors, December 2008. Referred to hereafter as the “MICUS 2008 study”.

See footnote 3.

1% Commission Staff Working Paper, SEC(2009) 597212 final.
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Working Paper provide the most up to date and concise overview of the status and impact of the
re-use of public sector information across Europe at the present time.

The European Commission’s analysis stressed that that while numerous studies substantiate the
view that the economic value of PSI re-use is substantial, measuring its value accurately is not a
straightforward task. The MEPS R study (2006) contracted by the Commission, for example, puts
the overall market size for the re-use of PSI in the European Union at €27 billion."' Other recent
figures available from the UK Office of Fair Trading (OFT) — The commercial use of public
information (CUPI) Report'? — indicate that the contribution of PSI to the UK economy alone
reached €730 million in 2006.

One of the points emphasised in the Commission Staff Working Paper that accompanied the
Commission’s recent Communication was to highlight the evidence and estimates of the potential
in PSI re-use to not just the economy but also to society as a whole. Nevertheless there are still
impediments to unlocking the potential in these markets. The MICUS 2008 study observed that
pricing, a lack of transparency on the part of public bodies continued to be barriers to unlocking
the potential in the re-use of PSI. Another potential barrier is the existence and continuation of
exclusive agreements.

1.2. Exclusive Agreementsunder the PSI Directive

The term “exclusive agreements” refers to an arrangement whereby by a specific or very limited
number of PSI re-users are the sole licensee(s) of official information held by a PSI holder.
Generally speaking, such arrangements are considered unhelpful and obstructive in respect of the
development of markets based on PSI re-use and as a rule the Directive forbids exclusive
agreements. Nevertheless there are exceptions but even these are subject to strict rules.

In the preamble to the Directive the pragmatic approach taken by the Commission is explained:

“Public sector bodies should respect competition rules when establishing the principles for re-use of
documents avoiding as far as possible exclusive agreements between themselves and private partners.
However, in order to provide a service of general economic interest, an exclusive right to re-use
specific public sector documents may sometimes be necessary. This may be the case if no commercial

publisher would publish the information without such an exclusive right.” *

In the text of the PSI Directive itself Article 11 sets out the rules concerning the prohibition of
exclusive arrangements:

I Study on Measuring European Public Sector Information Resources (MEPSIR), Helm et al., 6/2006.

2 The commercial use of public information (CUPI), OFT, 12/2006.
13 See footnote 2, Preamble (20).
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1. The re-use of documents shall be open to all potential actors in the market, even if one or more
market players already exploit added-value products based on these documents. Contracts or other
arrangements between the public sector bodies holding the documents and third parties shall not grant
exclusive rights.

2. However, where an exclusive right is necessary for the provision of a service in the public interest,
the validity of the reason for granting such an exclusive right shall be subject to regular review, and
shall, in any event, be reviewed every three years. The exclusive arrangements established after the
entry into force of this Directive shall be transparent and made public.

3. Existing exclusive arrangements that do not qualify for the exception under paragraph 2 shall be
terminated at the end of the contract or in any case not later than 31 December 2008.

The ideal situation now would be that, as a rule, exclusive agreements between PSI holders and
re-users do not exist. Where however they do, there are pressing reasons serving the public
interest for the arrangement to be in place, the arrangement is nevertheless transparent and will be
reviewed every three years.

Prior to 2009 only two Member States had carried out systematic research to identify the
existence of exclusive agreements. These were The Netherlands and the United Kingdom. In the
former, carried out in 2006, the Dutch government was concerned to establish the extent, if any,
of liability that the public sector would incur in the course of phasing out exclusive agreements in
conformity with the Directive. In the UK the Office of Public Sector Information (OPSI)
conducted a survey in 2008. The survey identified the existence of 7 exclusive agreements all of
which were reviewed by OPSI and details posted on the OPSI website.'

The need for systematic analysis which involves a direct comparison of the view of PSI holders
and re-users is also underlined by the findings of the MEPSIR study. Here in the case of the
weather information market domain there was a large discrepancy between the PSI holder’s
assessments of the existence of exclusive agreements (18% replied positively) and the experience
of the re-users when asked a similar question (54% replied positively)."

4 See http://www.opsi.gov.uk/advice/psi-regulations/exclusive-agreements

15 See footnote 11, page 51.
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1.3. The Regulatory Framework Impacting PSI Re-use in Germany

The legal framework designed to facilitate PSI re-use in Germany and mentioned already in the
Introduction above also needs further clarification. Seen in very general terms the German
political, legal and administrative system comprises a network of hierarchical and regional legal
competences whose definition and scope depends upon subject matter concerned and the legal
issues being embraced. This network of competences has very practical consequences for the
legal framework that impacts re-use of public sector information. Table 1 below gives a
simplified overview of the regulatory framework impacting PSI re-use in Germany in terms of
the key legislative provisions by theme.

FEDERAL AUTHORITIES Data Environmental Freedom of Re-use of Geo-data
(BUND) / Protection Information Information Public Infrastructure
FEDERAL STATES Sector
(LANDER) Information
Federal Authorities v v v v v
1990 2004 2005 2006 2009
Baden-Wirttemberg v v X v
2000 2006 2009
Bavaria v v X v
1978 2006 2008
Berlin v v v v
1990 2006 1999 2009
Brandenburg v 4 v v
1999 2007 1998 2010
Bremen v v v v
1995 2005 2006 2009
Hamburg v v v v
1990 2005 2009 2009
Hesse v v X v
1999 2006 2010
Mecklenburg- West v 4 v v
Pomerania 2002 2006 2006 2010
L ower Saxony v v X v
1978 2006 2010
North Rhine -Westphalia v v v v
2000 2007 2001 2009
Rhineland Palatinate v v v !
1994 2005 2008 (Planned 2010)
Saarland v v v v
1978 2007 2006 2009
Saxony v v X v
1991 2006 2010
Saxony-Anhalt v 4 v v
1992 2006 2008 2009
Schleswig- Holstein v v v v
2000 2007 2005 2010
Thuringia v v v v
2001 2006 2007 2009

Table 1: Overview of the main legislative acts in Germany that make up the PSI re-use legal and regulatory framework.

The following two sections highlight points that although can only be covered fleetingly are
deemed necessary for the subsequent analysis of the study’s findings
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1.3.1. TheDistribution of Legal Competencein the German Legal System

Germany is a Federation comprising 16 Federal States. Each Federal State has its own
parliament, executive and judiciary and enjoys a degree of legislative autonomy as far as this is
provided for by law. The Parliament of the Federation comprises two chambers. The first
chamber is the Bundestag to which citizens eligible to vote send representatives during Federal
elections. The second chamber is the Bundesrat which represents the interests of the Federal
States.

The Basic Law (Grundgesetz) founding the Federal Republic of Germany in 1949 sets out the
parameters which determine the type and scope of legal competence between Federal and Federal
State institutions. So for example, areas such as foreign relations, defence and the economy are
the preserve of Federal legislation, i.e. lie within the responsibility of the Bundestag and
Bundesrat. Other areas e.g. education, cadastre, land surveys, etc. are the responsibility of the
Federal States and are the preserve of the legislator in each of the Federal States. For example the
Parliament in Stuttgart (referred to as the “Landtag”) or the Parliaments in Bremen and Hamburg
(each of which are referred to — in contrast - as the “Biirgerschaft”).

While the principle of subsidiary generally prevails the Bund'® can in specific cases claim legal
competence where the interests of the Federal Republic are better served. Article 74 Article 74 1
Nr. 11 of the Basic Law states that in certain cases the Bund can draw legislative competence to
itself where to do so would be in the interest of the Federation to maintain a unified system for
the national benefit.

Table 1 above illustrates how data protection, environmental information and freedom of
information are subjects requiring each Federal State as well as the Bund to implement legislation
in order that the legal rights and duties provided for by the legislation are effective throughout the
whole country. This is in contrast to the German Information Re-use Law (IWG) for which the
Federal government citing Article 74 I Nr. 11 GG implemented the IWG using a Federal law, i.e.
a “Bundesgesetz”. This has the practical effect that once the legislation had been enacted and
subsequently entered into force, it was applicable to all public sector bodies across the country
regardless of their administrative level i.e. Federal authorities, Federal State authorities or
municipal authorities (Bund-Lénder-Kommunen).

Hence in the listing given in Table 1 above a Federal level competence to enact the German
Information Re-use Law (IWG) was justified on economic grounds as was the recent Satellite
Data Security Law (which also has a PSI re-use aspect it) on the basis of national security.'” In
contrast the German legislation that implements the INSPIRE Directive has to be implemented
by the individual Federal States as well as the Federal authorities.

For accuracy and to avoid misunderstanding the Federal level of legal competence will be referred to using the German term
,,Bund“. This leaves the English term Federation in order to be able to describe the combination of Federal and Federal States.
Gesetze zum Schutz vor Gefahrdung der Sicherheit der Bundesrepublik Deutschland durch das Verbreiten von hochwertigen
Erdfernerkundungsdaten (Satellitendatensicherheitsgesetz — SatDSiG) vom 23. November 2007 (BGBI. I S.2590).
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1.3.2. Accessto Official Information

Article 2 (4) of Directive 2003/98/EC defines re-use of public sector information as use by
persons or legal entities of documents held by public sector bodies, for commercial or non-
commercial purposes other than the initial purpose within the public task for which the
documents were produced. The PSI Directive however, does not confer a right to access public
sector information. Rather the PSI Directive assumes that the right of access to public sector
information already exists.

Table 1 above also gives a graphical overview of the state of freedom of information legislation
in Germany at the time of writing and as such depicts a curious patchwork of legal provisions. At
the Federal level the Federal Freedom of Information Law (Informationsfreiheitsgesetz — IFG) of
5th September 2005 implements freedom of information principles where the information is held
by Federal authorities only.

At the level of the Federal States, currently 11 out of the 16 Federal States have enacted freedom
of information legislation or its equivalent.'® Given the time span over which the Federal States
have enacted this kind of legislation, i.e. Brandenburg in 1998 und Hamburg (for the second
time) in 2009, there are noticeable differences between their respective implementations. The
contrast is most vivid in Berlin where the IFG law of 1999 last amended in July 2010 still
explicitll}; prohibits the commercial re-use of official information obtained following an IFG
request.

Further commentary on the state of freedom of information legislation in Germany is beyond the
scope of the present study. That said, it cannot be stressed enough how important pro-active
freedom of information thinking and operationally effective policies are to enabling markets
based on the re-use of public sector information. The practical point to be made here and one that
needed to be considered in the IPEAG 2010 Project is that currently in Germany thereisnot a
unified, country wide approach to accessing official information to be able to support the
nationwide right of re-use of official information.

1.4. The PSI Directive 2003/98/EC and its I mplementation in Ger many

The EU PSI Directive 2003/98/EC was transposed into German law by the German Information
Re-use Law. This piece of legislation is more usually referred to in German literature using its
short title, namely the ,,Informationsweiterverwendungsgesetz — IWG*. 2

Enacted on 13™ December 2006 the IWG entered into force on 19th December 2006. Official
sources describe the IWG as a 1:1 implementation of the EU PSI directive.”' As mentioned above

'8 By “its equivalent” means legislation providing for a general right to inspect public files which may not make a explicit

reference to freedom of information. This is the case with the legislation from Brandenburg (1998) and Berlin (1999).

§ 13 Abs. 7 Berliner Informationsfreiheitsgesetz — I[FG

Gesetz liber die Weiterverwendung von Informationen 6ffentlicher Stellen (Informationsweiterverwendungsgesetz — IWG)
(BGBL. I, S. 2913) of 13th December 2006.

German Federal Ministry of Economics and Technology. See http://www.bmwi.de/BMWi/Navigation/Technologie-und-
Innovation/Informationsgesellschaft/informationen-des-oeffentlichen-sektors.html

20

21
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the IWG is a Federal Law based on Article 74 I Nr. 11 of the Basic Law and as such applies to
the Federation, Federal States and the municipal administration. Reflecting the aims and goals of
the EU PSI Directive itself, the IWG does not create a right of access to official information. The
decisions as to whether official information may be re-used and the details of that use are the
responsibility of the public authority concerned.

Article 9 of Directive 2003/98/EC holds that “(m)ember States shall ensure that practical
arrangements are in place that facilitate the search for documents available for re-use, such as
assets lists, accessible preferably online, of main documents, and portal sites that are linked to
decentralised assets lists.” In this respect the German Federal Ministry of Economics and
Technology soon after the legislation’s enactment made reference to a number of portals.** These
references were replaced by a more general reference to Bund Online but this too is no longer
available.

Important too is the observation that the IWG makes no specific reference to publication
obligations or duties on the part of the public authorities nor makes any reference to information
directories. § 4 IV IWG does refer to General User Conditions (Nutzungsbestimmungen),
General Re-Use Tariffs (Entgelte) as well as Fees (Gebiihren) stating that they should be made
available electronically, where this is possible. (This is a weak form of obligation).

The Explanatory Notes (Begriindung) to the IWG took the view that “no or very little
implementation within the Federal Authorities would be required”.* The Explanatory Notes refer
instead to § 11 I 1 IFG under which the Federal Authorities are required to maintain directories
(Verzeichnisse flihren) out of which the existing information collection / compilation / corpus
(Sammlung) and its purpose (Zweck) may be determined.

Hence, § 11 IFG already an important legal provision in the practical implementation of the
Federal Freedom of Information Act in Germany, potentially plays a key role in the
implementation of the ,,practical arrangements* as understood by Article 9 of the PSI Directive.

In other words PSI re-use legislation in Germany is largely dependent on freedom of information
legislation not just for the rights of access but also as a driver for public sector information
management. In practice however, this has not been the case.

1.5. Exclusive Agreementsin Germany
The aim of the study is to assess the existence of possible exclusive agreements in Germany. This
section briefly considers some cases or scenarios in Germany often discussed where exclusive

arrangements are under consideration.

Now promoted as “Das Rechtsportal” or “The Legal Portal”, juris GmbH used to be marketed as
the official German legal information system. Initially a research project under the Federal

22 For example, a legal information portal (www.justiz.de), a company registry information portal (www.handeslregister.de )
and geographic information portals (www.geodatenzentrum.de and www.geoportal.bund.de).
z Begriindung zum IWG, BT-Drs. 16/2453, Seite 10.

Public Sector Information (PSl):
Identification of potential Exclusive Agreements— Germany
GEOkomm IPEAG 2010 — Final Report — Autumn 2010 Page 18 of 88



GEOkomm Germany

Ministry of Justice, the juris service was commercialised in 1985. In 2001 juris GmbH was
partially privatised, 45.33% of the company going to Sdu nv in the Netherlands.

The official status and authority of the legal infor mation in juris is guaranteed by its supply from
public sector bodies, most notably the document centres of the courts. In an arrangement
concluded some years ago and referred to as the “Bundesvertrag”, juris GmbH received
information on an exclusive basis from the courts as well as from the Federal Ministries. In
return for a fixed payment juris GmbH also made the juris service available to public authorities
for no extra direct charge. In this way, juris GmbH, although a fully fledged commercial
organisation has been providing access to legal information akin to that of a public service.

The practical outcome of the operation of the Bundesvertrag was that it set up an exclusive
agreement with respect to the access and re-use of case law and Federal legislation. The MICUS
2008 study conducted between January and July 2008 recorded at least two clear cases of the
existence of an exclusive agreement. One case involved a request to access and re-use Federal
legislation. The other involved a request to access and re-use court decisions from a senior court
in Bavaria. In both instances the requesting organisation or person was referred to juris GmbH.

The need to comply with the PSI Directive and in particular to terminate exclusive agreements by
the 31* December 2008 was already being discussed by juris GmbH in the 2006 Reports
Concerning the Business (Geschéftsbericht) that accompany the Annual Accounts. That juris
GmbH has taken action in this respect is indicated by the fact that the same request - submitted
again in 2009 - to access and re-use Federal legislation mentioned in the previous paragraph was
approved by the public sector body to whom the request had been submitted.

Although in the past juris was often cited as an a poor example of implementing the spirit of the
PSI Directive it is significant that in 2009 juris GmbH has become a member of the Initiative
D21.** In September 2009 juris GmbH has also become a member of the IWG-Netzwerk e.V.
These minor yet important developments can be interpreted as an effort on the part of the
commercial leadership of juris GmbH to embrace a PSI friendlier agenda. There is a collective
dissatisfaction concerning juris GmbH’s “quasi public service / quasi commercial” role. Yet, the
resistance to change seems to be from the judges of the senior courts rather than from the Federal
Ministry of Justice.

The situation with respect to juris GmbH is cited here as a long-standing and very public example
of the ambiguity and uncertainty in both the legal situation and political direction regarding PSI
developments in Germany.

This ambiguity and uncertainty is also seen in other markets relying on the re-use of public sector
information, for instance in the business information sector. The MICUS 2008 study also
demonstrated that some public sector bodies do not consider themselves to be covered by the
prevailing law. For example, the Federal Office of Justice (Bundesamt fiir Justice) which is a sub-
unit of the Federal Ministry of Justice, oversees the collection of annual financial statements one
of the most valued sources of PSI. Empowered to do so by legislation, the Federal Office of

2 See http://www.initiatived2 1.de/ueber/struktur/mitglieder
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Justice has delegated the collection function and with it the compliance check to it’s appointed
“Administrative Helper” (Verwaltungshelfer) the Bundesanzeiger Verlag. The Bundesanzeiger
Verlag is a wholly owned private undertaking mandated to act in a public sector capacity. In its
response to the MICUS 2008 study the Federal Office of Justice, despite being a PSB responsible
for collecting public sector information, stated that it was not covered by the provisions of the
IWG.

Turning to another market sector, namely geoinformation, the German Association of
Cartographic Publishers in February 2008 requested information from 15 Federal State Survey
Authorities regarding their compliance with the PSI Directive and the German implementing
legislation, the IWG. The answers given by the public authorities showed that they were well
aware of the PSI Directive and the IWG and following that, of their compliance requirements.
However, the Federal State Survey Authorities took the view that with respect to their own
activities regarding the commercial production of maps for leisure activities the law was not
applicable to them. This was because specific laws, most notably Federal State Survey Laws
explicitly defined the production of cartographic material as a public task and this applied by
extension to the production of maps for leisure activities and commercial sale.

In the market place for meteorological information the German Weather Service (Deutscher
Wetterdienst — DWD) has also come in for criticism. The German Association of Weather
Service Providers (Verband Deutscher Wetterdienstleister — VDW) laments that “...in Germany,
no established body is able to oversee the commercial and licensing practices of the DWD and to
guarantee non-discrimination and fair market conditions.” **

While the examples of the Association of Cartographic Publishers and the complaints of the
VDW are only peripherally connected to the possible existence of exclusive agreements they
serve to illustrate the complexity and confusion of the legal and political situation in Germany
surrounding PSI re-use. This is a de facto state of affairs illustrated more concisely by the fact
that in one of Europe’s biggest markets for legal information, there are no legal commentaries on
the DWD-Gesetz*® of 1998 nor on the IWG of 2006.

The examples discussed above are indicators of the PSI re-use climate in Germany within which
the IPEAG 2010 Project was carried out.

1.6. Survey of Potential Exclusive Agreementsin Germany

In accordance with its Communication of the review of the PSI Directive, the European
Commission decided to launch a study for assessing the existence of possible exclusive
agreements concluded by public sector bodies (PSBs) in Germany. Such agreements, often the
legacy of arrangements made prior to the advent of the internet and to government programmes
modernising the public administration, are as a rule prohibited by the Directive 2003/98/EC on
the re-use of public sector information (PSI Directive). Exclusive agreements are regarded as

% See MICUS 2008 study, page 63.
% Gesetz iiber den Deutschen Wetterdienst (DWD-Gesetz) vom 10. September 1998 (BGBI. I S. 2871), das zuletzt durch
Artikel 10 des Gesetzes vom 29. Juli 2009 (BGBI. I S. 2424) geéndert worden ist.
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substantial inhibitors on the re-use of public information which, in turn, is aiming to produce
innovative products and services that increase productivity and drive economic growth and
employment.

The purpose of the study is to collect relevant information from the public and the private side of
the German PSI Market (Supply and Demand) on the potential existence of exclusive agreements
(EA) in the light of Article 11 of the PSI Directive. GEOkomm — Association of the
Geolnformation Industry  Berlin/Brandenburg (GEOkomm -  Verband  der
Geolnformationswirtschaft Berlin/Brandenburg e.V.)., one of Germany’s leading Associations in
the geoinformation sector, was appointed by the European Commission to carry out a study in
2010 leading to the Identification of Potential Exclusive Arrangements in Germany.”’ The other
partner in the consortium is Online Consultants I nter national GmbH.

27 Notification to Dr. Peter A. Hecker, GEOkomm e.V., from 23rd November 2009. Ref. INFSO/E HE/PB/so D (2009) 146897.
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2. THE IPEAG 2010 SURVEY

This part of the Final Report gives a comprehensive but concise description of the work done
with respect to the IPEAG 2010 Project. The section opens by describing the study’s
requirements and methodology. There then follows a short account outlining the considerations
and criteria with which the information market domains were selected as the selection of the
information domains was discussed at length in the Inception Report.

This section continues by describing the work done and means employed in the data acquisition
phases for both the supply and demand side of the PSI markets. After providing a systematic
account of the study’s results, both quantitatively and qualitatively, this part of the Final Report
concludes by listing the agreements that could be construed as exclusive agreements as
understood according to § 3 IV of the German Information Re-use Law and thereby an
infringement of Article 11 of the Directive 2003/98/EC.

2.1. Requirements of the Study

As specified by the Tender documentation of 16th September 2009 ** the Contractor was required
to identify the information market domains whose stakeholders are to be the actual targets of the
study. The Contractor had to focus on those public sector bodies whose PSI repositories have the
greatest PSI re-use potential (GI, meteorological, car and business registries information), and
those areas where exclusive arrangements have taken place in the past.”” Once compiled the list
of selected information market domains had to be approved by the Commission.

The Tender documentation sets out a minimum number of respondents to be acquired for each
group of stakeholders, namely 150 PSI holders and 300 PSI re-users. Data had to be acquired
from these stakeholders by means of a questionnaire using both conventional print-based as well
as electronic means such as Web-based surveys where such would be appropriate.

From the results and their subsequent analysis, the study had to identify the existence of potential
exclusive agreements as understood according to § 3 IV of the German Information Re-use Law
and thereby an infringement of Article 11 of the Directive 2003/98/EC.

2.2. Methodology of the Study
For the purpose of determining project work packages and their constituent tasks the IPEAG

2010 Project identified a series of key objectives that were subsequently divided into a primary
objective and three secondary objectives.

2 Public Sector Information (PSI): Identification of potential Exclusive Agreements — Germany, GEOkomm Tender — Invitation
to negotiate — 20th October 2009.
¥ See section 1.5 above.
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Primary objective:

= To systematically assess the existence of exclusive agreements in Germany and to
provide a channel for compliance and the introduction of corrective measures.

Secondary objectives:

= To inform public authorities as to their compliance requirements under the PSI Directive;
* To determine the views of re-users with respect to possible exclusive agreements;
= To raise the awareness of PSI re-use in Germany.

The objectives were fulfilled through a series of coordinated, interlocking activities which started
following signature of the Contract. These activities were based around a planned series of
concurrent activities which were spread over 3 interlocked stages or phases: Preparation,
Execution and Analysis and Results.

Phase 1 - Preparation

The preparation phase consisted of work packages designed to inform and sensitise the
stakeholders in the study.’® Extensive use was made of the networking opportunities provided by
public and private sector professional associations. A critical aspect of this initial phase and a
proscribed deliverable in the Inception Report was the determination and approval of the
information market domains.’’ The activities in the relevant task were guided by domain
selections from other previous PSI re-use related reports such as the PIRA, MEPSIR and MICUS
reports’” as well as the list of domains initially used (but no longer available) by the German
Federal Ministry for Economics and Technology. Phase 1 concluded with the drafting and
preparation of the questionnaires for PSI holders® as well as PSI re-users.’® In the drafting of the
questionnaires, special attention was given to those versions used already in the exclusive
agreements studies carried out in the UK in 2008 and the Netherlands in 2006. External quality
control of the PSI holder questionnaires and the four PSI re-user questionnaires were provided by
the Brandenburg Ministry of Finance and company Recht fiir Deutschland GmbH respectively.

Phase 2 - Execution and Analysis

The execution and analysis phase involved issuing an electronic version (PDF file) of the PSI
holder questionnaire to PSI holders. The public sector bodies (PSB) targeted in this phase were
from Federal, Federal State as well as municipal public bodies where relevant. The PSBs were
selected on the basis of their status as key PSI stakeholders in their respective information

3% Detailed background information explaining the issues concerning exclusive agreements was put up on the IPEAG 2010

Project area of the GEOkomm website. See http://www.geokomm.de/index 1987 _de.html. The materials used are included
with this report as Annex 1.

3! The Inception Report is included with this report as Annex 2.

2 . . .
32 See below section 2.4 for a fuller discussion and references.

A copy of the questionnaire and accompanying materials sent to PSI holders is included with this report as Annex 3.
Copies of the four separate web survey questionnaires targeted at PSI re-users are included with this report as Annex 4.

33
34
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markets domains following the recommendations given in the Inception Report.*® The electronic
version of the PSI holder questionnaire was also available as a direct download from the
GEOkomm website along with explanatory and comprehensive background materials. The PSI
holder questionnaire was sent Federal and Federal State bodies but the general response was
unsatisfactory for reasons described in section 2.6. below.

The survey aimed at the PSI re-users (i.e. the supply side) was scheduled to follow a similar
pattern. However, in practice this proved difficult. The IPEAG 2010 Project Team had to
reconsider how best to complete the Project’s primary objective as stated above, namely “to
systematically assess the existence of exclusive agreements in Germany and to provide a channel
for compliance and the introduction of corrective measures.” And, to do so given both the
available resources and the challenge of identifying potential respondents able to provide a
meaningful response relevant to the German PSI re-user market which itself at first glance
appears to lack form and structure.

The problems encountered were threefold. Firstly, PSI re-users per se proved difficult to actually
isolate and identify for the purpose of the study. Secondly, those PSI re-users who were willing to
cooperate in the study usually needed an extensive explanation of the issues surrounding
exclusive agreements before they were able, let alone willing, to make a judgement on the part of
their organisation. Thirdly, the study’s endeavours indicated that there is, in Germany at least, a
considerable reluctance to complete discursive questionnaires regardless of whether they are in a
printed or electronic (PDF) or Web-based format. Reacting to this the Web-based surveys had to
be redrafted. In the course of this process it was also decided to construct a separate questionnaire
for each of the four information domains being targeted, namely

* Legal information

= Business information
= Weather information
=  Geoinformation

In order to cover as much ground as possible in the time allocated and to ensure an acceptable
level of evidential value, extensive use was made of the professional associations serving the
private sector. The questionnaires were subsequently made available via the GEOkomm website
and were open for a period of up to 5 weeks for completion. In addition the representatives of the
professional organisations were asked where appropriate to complete the questionnaires on behalf
of their members.

In a series of targeted telephone follow-ups the representatives of these professional organisations
were also contacted to verify the Project Team’s own assessments. This step was also necessary
as in many cases companies are still reluctant to provide answers to such questionnaires on the
grounds that the information is confidential. Nevertheless they are often willing to exchange
information in a personal telephone call.

35 See IPEAG 2010 Inception Report, 11" January 2010, Section 2.8.
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Phase 3 - Reaults

From the survey results and analysis the IPEAG 2010 Project Team were able to compile a
summary country report giving an assessment of the existence of possible exclusive agreements
for Germany and to characterise their nature. The results are discussed in depth in sections 2.4.
and 2.5. following the next section which deals with the Inception Report and the selection of
Information market domains.

Overview of the IPEAG 2010 Project Work Packages

An overview of the phases and their respective work packages are given in the table below.

IPEAG 2010 Project Work Packages by Phase, Sequence and Title

Phase: Sequence: | Title:
1. Preparation 1 Determination of information market domains
2 Awareness building and sensitisation of stakeholders
3 Preparation of PSI Holder and PSI Re-user questionnaires
2. Execution & Analysis 4 Survey of PSI Holders
5 Analysis of the survey results for PSI Holders
6 Survey of PSI Re-users
7 Analysis of the survey results for PSI Re-users
3. Results 8 Report writing and submission of deliverables

Table 2: Overview of the work packages involved in the implementation of the IPEAG 2010 Project.
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2.3. Thelnception Report and Selection of Information Market Domains

A formal deliverable required by the Tender, the Inception Report gave details of the activities
that organised into Work Packages implemented the project’s objectives and produce the required
outcome.

The Inception Report had also to identify the information market domains whose stakeholders
would be the actual targets of the study. The Contractor was required to focus on those PSBs
whose PSI repositories have the greatest PSI re-use potential. Suggested information market
domains included geoinformation, meteorological, car and business registries information. The
IPEAG 2010 Inception Report considered the question in detail as the work done and resulting
outcome would be critical to the overall success of the study. After all behind a “simple list” of
information market domains effectively lies a conceptual map (formed, well-formed or
otherwise) of PSI use as well as re-use in Germany.

2.3.1. Approach to the Selection of Information Market Domains

The Inception Report discussed at length the information market domain classification schemes
used by previous studies,*® most notably the PIRA (2000), MEPSIR (2006), MICUS (2008)
studies as well as a list of information market domains published by the German Federal Ministry
of Economics and Technology (2006) as part of its response to Article 9 of the PSI Directive. The
review considered specifically the suitability of the classification schemes for the German
information market.

The Inception Report’s conclusion is that Germany lacks a contemporary conceptual framework
embracing the use and re-use of public sector information in which the various stakeholders can
orientate themselves and interact with each other. The partial or domain specific frameworks that
seem to exist have been described to a large extent using classification schemes from pan-
European English language or UK commissioned studies. Only a few German PSI stakeholders
can find themselves in these reports. The vast majority of PSI stakeholders in Germany are still
unable to orientate themselves in the ongoing discussions. In other words the largely imported
information market domain classification schemes fail to constructively reflect the German
administrative world and business environment.

On this basis the Inception Report argued for an alternative approach based on a systematic view
of the information market domains that

* finds reference points in the German public administrative system;

= connects information types with the PSBs that produce them;

= acknowledges the specific attributes of different information types;

= complements and builds upon earlier information classification schemes.

36 See Inception Report, pages 11 to 17.
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One of the insights from the analysis is that the two sides of the PSI re-use community do not use
the same terminology when describing data sets. Further that a lot of PSI market literature relates
to the re-user side of the market and hence uses re-user orientated terms and phrases. A
noticeable difference here is that re-user orientated terms and phrases used to describe PSI data
sets and the PSI market as a whole tend to be coloured by intention. For example, a data set is
classified on the basis of what the re-user is going to do with it i.e. business information, rather
than what it is i.e. company registration data.

2.3.2 Assumptions Made for the Supply Side

In order to move towards an alternative approach for the classification of information domains in
Germany two assumptions were made for the institutions and organisations that constitute the
supply side.

Firstly, that public sector bodies perform public tasks for which they have a legal mandate
and thereby generate information which can in turn be accessed and re-used by third parties.
On the basis of this assumption it was possible to isolate three verifiable elements, i.e. A. Public
Sector Bodies (PSB); B. Public Tasks and C. Legal Frameworks whose collective interaction
yields a specific type of public sector information, D.. The three elements A., B., and C. can be
relatively easily located in the German public administration. Using the idea of establishing a
specific location through the triangulation of different coordinates as understood again by the
early cartographers, the “triangulation” of these three elements A., B. and C. yields PSI in the
form of data sets D.

Secondly, the review assumed that effective gover nment requires that gover nment agencies are
able to_identify people, organisations, objects, things and topics that constitute the
fundamental elements of the community. According to this assumption people, organisations,
objects, things and topics can be regarded in terms of being top level domains. In German these
key domains can be rendered as follows;

= Personen (P) - refers to verifiable, material objects namely people.

= Organisationen (O) — refers to people grouped in systematic, verifiable structures.
= Gegenstande (G) — refers to verifiable, locatable material objects.

= Sachen (S) — refers to immaterial objects, topics and matters.

These two assumptions are seemingly broad in their own right, yet fused together they provide a
means of connecting information types with public sector bodies in a systematic way which
facilitates discovery and knowledge acquisition of the German market for PSI re-use.

For instance, types of PSI mapped out against the high level classification involving people,
organisations, objects, things and topics indicates a classification scheme as shown in the graphic
below. The diagram indicates that PSI identifying people and things tends to lie within registers
held by specific public bodies and be subject to specific legal frameworks. On the other hand PSI
that concerns subjects and topics tends to be held by a variety of public sector bodies and less
restrained in terms of access and re-use by specific legislative provisions.
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Figure 1: Diagram contrasting PSI sources available from dedicated as opposed to non-specific PSBs.

The outcome of the review had practical consequences in terms of identifying PSBs as well
constructing the PSB questionnaire. For example, holders of company registry information and
land survey information could only be the local courts and Federal State Survey offices
respectively.

In contrast holders of statistical information could be the Federal and Federal State statistical
information offices as well as any other government organisation. Equally, holders of
environmental information could be any public body and not just the Federal and Federal State
Ministries for the Environment. The review reinforced the lack of linear relationships between
PSBs and PSI and the questionnaires needed to reflect this.

2.3.3 Assumptions Made for the Demand Side

The lack of linear relationships regarding PSI re-use was also considered for the demand side.
Here the questionnaires needed to consider that many PSI re-users procure a selection of PSI for
their products and services. It would for example be misleading to assume that geoinformation re-
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use companies like Inframation AG only re-use geoinformation. The Inception Report gives an
example where the Unternehmensspiegel 2010 published by Business Geomatics'’’ an
authoritative source of news and analysis regarding the market for spatial data in Germany, lists
59 sub-domains that constitute the entire spatial information market. The sub-domains vary from
construction and planning to traffic management to the environment, software use and
development! Yet, of the 75 companies listed in the Unternehmensspiegel 2010 only two
companies gave a single category as the area of geoinformation that they were involved in.

The practical consequence is that companies, traditionally associated with geoinformation re-use
are likely to have an opinion on exclusive agreements with respect to address management (PSB:
Resident Register Offices) as well as geobasis data (PSB: Land Survey Registers). Others will
have an opinion concerning exclusive agreements with respect to address management (PSB:
Resident Register Offices), property value assessments (PSB: Local Survey and mapping
Agency) as well as information gleaned from geodata portals (PSB: Federal Office for
Cartography and Geodesy).

Also, the questions as portrayed in the PSI re-user questionnaire had to additionally take into
consideration that there is also no smooth correlation between the type of PSI a re-user obtains
and the products and services of which it becomes a part.

In other words terms such as “business information” need to be qualified. In the example given in
the Inception Report, “business information” could be made up of Resident Register Information
as well as company register information — two completely different types of public sector
information. However, merged they are the key information assets behind credit rating services.

In order to avoid ambiguity in this respect the study opted to see the supply of PSI directly from
the PSBs as the base line in the PSI re-use market and what re-users do as consequential. Taking
a cue from the computing industry, it was then possible to talk in terms of a layered ar chitecture
of PSI re-use.

The base is provided by the PSI data sets (holding layer) which are in turn a product of the
interaction between a public body, their mandated public task and the relevant legal framework
(origin layer). Out of these two layers emerges a community of re-users (re-use layer) driven by
the products and services wished for by end-user (end-use layer).

The benefit to the IPEAG 2010 Project of this analysis was that re-users were sought in terms of
being end-users of PSI as opposed to re-users. So for example acknowledging that PSI is an
integral part of credit rating services helped identify a verifiable group of players in this field. In
order to better understand the relationship between re-use and end use, PSI re-user questionnaire
organisations were asked to give the type of PSI the have procured for re-use (i.e. layer 3) as well
as indicate the resultant end-use (i.e. layer 4). . In the study the end-use could only be determined
in a generic sense as it would have detracted from the core questions. Nevertheless, the inclusion
in the questionnaire acted as a control.

37 See http://www.business-geomatics.com in particular the print version, Ausgabe 12/09, 14. Dezember 2009.
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Figure 2: Diagram indicating the key elements of the layered architecture model of PSI re-use.

2.3.4. The Domains selected for the IPEAG 2010 Study

On the basis of the in depth analysis of the classification of the German market for PSI use and
reuse the following domains were recommended,

= Resident Registers

= Register of Companies and Associations

* Land Survey Registers

= Vehicle Register

* Meteorological information

= Political information

= Legal information

= Statistical information

= Environmental informatio
= Geographical information

n

While on the surface the list may not seem so different from those in the reviewed reports, the
detail manifested itself in the questionnaires and the way in which they were constructed.
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2.4. Data Acquisition and Assessment — Supply Side

On the basis of the analysis as outlined above and described in more detail in the Inception
Report the IPEAG 2010 Project identified groups of PSBs to whom the PSI holder package was
sent.

The PSI holder package consisted of an introductory letter in German from the European

Commission, a personal letter from the Chairman of the Board of Directors of GEOkomm e.V.,

together with a three page questionnaire asking respondents to answer three straightforward
: 38

questions.

The GEOkomm introductory letter also encouraged respondents to consult the background and
explanatory materials that had been put on the GEOkomm website. The names and contact details
of two members of the IPEAG 2010 Project team were also given and respondents invited to call
should they need assistance.

Given the size of the public sector bodies being approached it was always necessary to focus on a
PSB in the context of a certain type of public sector information. With this in mind the PSB
groups were selected following the influence of the insights gained from Figure 1. Hence for
example, specific PSBs like the Senior Federal State Courts and the Federal State Ministries for
the Environment were approached with respect to their respective legal information and
environmental information PSI holdings. In contrast a wide variety of Federal Ministries were
approached with respect to the statistical information they held in the form of publications,
documents, reports, analysis etc. .

The questionnaires (or their equivalent — some respondents sent simple but nevertheless still
useful replies in the form of e-mail messages and letters) were collected and analysed.

3 See Annex 3 at the end of the Final Report.
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2.5. Data Acquisition and Assessment — Demand Side
2.5.1. Overview

On the basis of the analysis as described in the Inception Report, the information types were
mapped onto products and services identifiable within a community of PSI re-users and their
customers. In order to ensure reliability and evidential value of the resultant information the
community was based — where possible — around trade and professional organisations
representing the interests of PSI re-users. This section gives the results for the information
domains, end-use products and services and information domain community for each of the four
information domains being targeted:

* Legal information

= Business information
= Weather information
=  Geoinformation

2.5.2. Information Domain — L egal information
Legal Information - Information Types

In order to be classified as a re-user of legal information, the target organisations had to involve
in their products and services at least one of the types of legal information from the public sector
as listed below. The table below gives an indication of the categories of legal information
considered in the re-user questionnaire as well as an indication of their spread across the target

group.

English German Spread
Public Sector e Legislation e Gesetzgebung und Verordnungen 13%
Information ¢ Administrative regulations ¢ Vorschriften 13%
Type o Official instructions e Amtliche Anweisungen 12%
o Official notices o Amtliche Bekanntmachungen 10%
Layer 3 e Drafts of legislation o Gesetzesentwiirfe 1%
o Explanatory notes to legislation o Gesetzesbegriindung 10%
e Court decisions e Rechtsprechung 13%
e Tribunal / Other PSB decisions ¢ Entscheidungen 6ffentlicher Stellen 120%
e Parliamentary proceedings e Parlamentarische Informationen ‘1“’2
o Statistical information e Statistische Informationen

Table 5: List of the legal information categories considered and their relative distribution.
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Legal Information - End-use Products and Services

Equally, the types of products and services were considered for each organisation considered.
The table below gives an indication of the generic categories of products and services based on
the re-use of legal information as well as an indication of the spread across the target group.

English German Spread
Generic e Publications e Verdffentlichungen 32%
Productsand e Databases ¢ Datenbanken 33%
Services o 0
o Software application o Software Anwendungen 32%
o Consultancy services o Beratungsdienstleistungen 2%
Other Training services Seminare und Schulungen

Table 6: Indication of the legal information market product and services based on PSI re-use and their relative distribution.

Legal Information - Information Domain Community

The target community of legal information re-users is for the most part made up of legal
publishers, the majority of whom in Germany are members of the Association of Legal
Publishers in Germany (ARSV). The table below indicates the major associations and
companies that comprise the market for legal information in Germany.

English German
Professional and Trade Association of Legal Publishers in Arbeitsgemeinschaft der rechts- und
Associations Germany (ARSV) staatswissenschaftlichen Verlage e.V. (21)
http://www.juristische-verlage.de/
Companies juris GmbH juris GmbH
http://www.juris.de (1)
Recht fiir Deutschland GmbH Recht fiir Deutschland GmbH (1)

http://www.recht.makrolog.de

Schweitzer Fachinformationen Schweitzer Fachinformationen (1)
http://www.schweitzer-online.de
Sack Mediengruppe Sack Mediengruppe (1)

http://www.sack-mediengruppe.de/

Table 7: List of the major trade and professional organisations in the German legal information market.
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Given the characteristics in the market already described in the MICUS report a distinction was
made between legal publishers and legal information providers where appropriate.’® A third
distinction was that of the legal book suppliers. The main networks in this respect are Schweitzer
Fachinformationen and the Sack Mediengruppe both of whom are large enough and self
sufficient enough to procure legal information directly from the original public sector source.

3% See MICUS (2008) report, section 5.1.5.
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2.5.3. Information Domain — Businessinformation
Business Information - Information Types

As with legal information, in order to be classified as a re-user of business information, the target
organisations had to involve in their products and services at least one of the types of business
information from the public sector as listed below. The table below gives an indication of the
categories of business information considered in the re-user questionnaire as well as an indication
of the spread across the target group.

English German Spread
Public Sector o Address information e Adressinformationen 18%
Information o Trade Register Information e Daten aus dem Handelsregister 16%
Type o Annual Financial Statements o Jahresabschliisse 11%
o [egislation / Admin. regulations o Gesetzgebung / Vorschriften 11%
Layer 3 e Official instructions e Amitliche Bekanntmachungen 14%
e Court decisions e Rechtsprechung 5%
o Statistical information o Statistische Informationen 6%
¢ Environmental information o Umweltinformationen 1:/0
e Geoinformation ¢ Geoinformationen 1(;;
o Traffic information o Verkehrsdaten 0%
o Building and Construction e Bauordnungen 18%

e Local authority information Informationen lokaler Behorden

Table 8: List of the business information categories considered and their relative distribution.

Business | nfor mation - End-use Products and Services

Equally the types of products and services were considered for each organisation considered.

English German Spread
Generic e Publications e Verdffentlichungen 36%
Productsand e Databases e Datenbanken 35%
Services o 0
o Software application o Software Anwendungen 14%
e Consultancy services o Beratungsdienstleistungen 15%

Table 9: Indication of the business information market product and services based on PSI re-use and their relative distribution.
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Business Information - Information Domain Community

As discussed earlier and in detail in the Inception Report the target community of business
information re-users is large, spread out and encompasses numerous information domains.
Nevertheless employing a networks (i.e. trade and professional association) focussed approach it
was possible to isolate distinct groups whose dependency on PSI re-use can be regarded as high.
First and foremost are the companies that rely on company information as the basis of products
and services based around financial management services. The table below indicates the major
associations and companies that comprise the market for company information in Germany.

Financial M anagement

English

German

Professional and Trade

Federation of Business Information

Arbeitsgemeinschaft der rechts- und

Bureau van Dijk Electronic Publishing
GmbH

BURGEL Beteiligungs-GmbH

BURGEL Wirtschaftsinformationen
GmbH & Co.KG

CREDITREFORM,
Verband der vereine e.V.

databyte GmbH
D&B Deutschland GmbH

GBI-Genios Deutsche
Wirtschaftsdatenbank GmbH

Hoppenstedt Firmeninformationen
GmbH

SCHUFA Holding AG

Associations Services (FEBIS) staatswissenschaftlichen Verlage e.V. (3)
http://www.febis.org
Companies Bundesanzeiger Verlag Bundesanzeiger Verlag (1)

http://www.bundesanzeiger.de

Bureau van Dijk Electronic Publishing
GmbH (1)

http://www.bvdep.com/de/index.html
BURGEL Beteiligungs-GmbH
http://www.buergel.de

BURGEL Wirtschaftsinformationen GmbH
& Co.KG (60)

http://www.buergel.de
CREDITREFORM,

Verband der vereine e.V. (130)
http://www.creditreform.de
databyte GmbH (1)
http://www.databyte.de

D&B Deutschland GmbH (5)
http://www.dnbgermany.de

GBI-Genios Deutsche Wirtschaftsdatenbank
GmbH (1)

http://www.genios.de

Hoppenstedt Firmeninformationen
GmbH (1)
http://www.hoppenstedt.de
SCHUFA Holding AG
http://www.schufa.de

Table 10: List of the major trade and professional organisations in the German business information market.
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Another very distinct market segment belonging to the category of business information involves
a group of companies that rely on data principally from telephone companies but also from local
authorities to supplement their products and services. It is helpful here to recall that up until the
deregulation of state telecommunications monopolies, this kind of data was also public sector
information. This is an exceptionally active market segment in Germany. By way of illustration,
out of some 180 members that make up the European Association of Directory Publishers
(EADP) which is a member of the PSI Alliance, two members are from the Netherlands, 5 are
from France, 6 are from the United Kingdom and 31 members are from Germany.

The German national professional association for this market segment is the German
Association of Information and Directory Media (VDAV) which is also a member of the
EADP. The table below indicates the major associations and companies that comprise the market
for directory media and publishing in Germany.

Directory Publishing English German
Professional and Trade German Association of Information and | Verband Deutscher Auskunfts- und
Associations Directory Media (VDAYV) Verzeichnismedien e.V. (167)
http://www.vdav.de/
Companies The membership of the VDAV covers See the VDAYV for a full list of its
approximately 80% of the German members.
market.

Table 10a: List of the major trade and professional organisations in the German directory publishing market.

Similarly, another very distinct market segment that is usually grouped under the category of
business information involves a group of companies whose predominant business activity is
specialist or professional information publishing. They are being mentioned in the IPEAG 2010
Project as they strongly embrace cultural and scientific information that although not technically
covered by Directive 2003/98/EC, is nevertheless highly sought after public sector information.*’

News and Professional English German
Information Publishing
Professional and Trade The Federation of German Newspaper Bundesverband Deutscher Zeitungsverleger
Associations Publishers (BDZV) e.V. (BDZV) (266)
http://www.bdzv.de/
German Association of Magazine Verband Deutscher Zeitschriftenverleger
Publishers (VDZ) e.V. (400)

http:// www.vdz.de

Association of German Business Media | Verein Deutsche Fachpresse (420)
http://www.deutsche-fachpresse.de/

Table 10b: List of the major trade and professional organisations in the German news and professional publishing market.

40 For the concerns of the ARD-ZDF with respect to the PSI Directive see their 2008 submission to the EU (See Fn.6 above).
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2.5.4. Information Domain —Weather Information
Weather Information — Information Types

Similarly, to be classified as a re-user of weather information, the target organisations had to
involve in their products and services at least one of the types of weather information from the
public sector as listed below. The table below gives an indication of the categories of weather
related information considered in the re-user questionnaire as well as an indication of the spread
across the target group.

English German Spread
Public Sector e Synoptic observations ¢ Synoptische Beobachtungen 14%
Information e Radar images e Radarbilder 10%
Type o Weather predictions o Wettervorhersagen 14%
o Satellite images o Satellitenbilder 8%
Layer 3 e Legislation e Gesetzgebung, Verordnungen, 4%
o Official notices e Amtliche Bekanntmachungen 9%
e Court decisions e Rechtsprechung 0%
o Statistical information e Statistische Informationen 0%
¢ Environmental information o Umweltinformationen 1(1%
o Geoinformation ¢ Geoinformationen ;;:
o Traffic information e Verkehrsdaten 50,
o Building and Construction e Bauordnungen 6%
e Local authority information o Informationen lokaler Behorden

Table 11: List of the weather information categories considered and their relative distribution.

Weather Information - End-use Products and Services

As before the types of products and services were considered for each organisation reviewed.

English German Spread
Generic e Publications e Verdffentlichungen 22%
Productsand e Databases e Datenbanken 22%
Services L 0
o Software application o Software Anwendungen 22%
e Consultancy services o Beratungsdienstleistungen 33%

Table 12: Indication of the weather information market product and services based on PSI re-use and their relative distribution.
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Weather Information - Information Domain Community

Compared to the diverse business information community in Germany, the meteorological
information community is more compact. The table below indicates the major associations and
companies that comprise the market for weather information in Germany.

English German
Professional and Trade German Association of Weather Service | Verband Deutscher Wetterdienstleister (17)
Associations Providers http://www.wetterverband.de/
Asso.ciation of Private Meteorological Association of Private Meteorological
Services (PRIMET) Services (PRIMET)

http://www.primet.org

Companies MC-Wetter GmbH MC-Wetter GmbH (1)
http://www.meteogroup.de
WetterOnline GmbH WetterOnline GmbH (1)
http://www.wetteronline.de
VCS / SpaceCom VCS Engineering / SpaceCom (1)

http://www.spacecom.vcs.de

Table 13: List of the major trade and professional organisations in the German weather information market.
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2.5.5. Information Domain — Geo- and Environmental I nformation
Geo- and Environmental I nformation — Information Types

Lastly in this section in order to be classified as a re-user of geo- or environmental information,
the target organisations had to involve in their products and services at least one of the categories
of geoinformation or environmental information from the public sector as listed below. The table
below gives an indication of the categories of information considered in the re-user questionnaire
as well as an indication of the spread across the target group.

English German Spread
Public Sector e Cadastral information e Katasterinformationen 12%
Information e Survey information e Vermessungsdaten 9%
Type e Topographic information e Topographische Informationen 20%
o Aerial photography e Luftaufnahmen 12%
Layer 3 o Address information e Adressinformationen 10%
¢ Environmental information o Umweltinformationen 4%
e Road information e Verkehrsdaten 3%
o Statistical information o Statistische Informationen 5(?
o [egislation and regulations ¢ Gesetzgebung und Verordnungen i;;;
o Official Bulletin / Notices o Amtsblitter / Amtliche Bekannt.

Table 14: List of the geo- and environmental information categories considered and their relative distribution.

Geo- and Environmental Information - End-use Products and Services

The types of products and services were considered for each organisation.

English German Spread
Generic e Publications e Verdffentlichungen 16%
Products and e Databases e Datenbanken 19%
Services L 0
o Software application o Software Anwendungen 19%
e Consultancy services o Beratungsdienstleistungen 25%
e Geodata e Geodaten 22%

Table 15: Indication of the geoinformation market product and services based on PSI re-use and their relative distribution.
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Geo- and Environmental Information - Information Domain Community

Like their peers in the other information market segments the companies that comprise the
geoinformation community are a mixture traditional firms and start-ups, print based
(cartography) as well as technologically (GIS based products and services) focussed. The table
below indicates the major associations and companies that comprise the market for geo and
environmental information in Germany.

Financial Management English German
Professional and Trade GEOkomm e.V. GEOkomm e.V. (39)
Associations http:/www.geokomm.de
German Association for Deutsche Dachverband fiir Geoinformation
Geoinformation e.V. (DDGI) e.V. (DDGI) (32)
http://www.ddgi.de
InGeoForum InGeoForum (25)
http://www.ingeoforum.de/
Runder Tisch GIS e. V. Runder Tisch GIS e. V. (42)
http://www.rtg.bv.tum.de/
German Society for Photogrammetry, Deutsche Gesellschaft fiir Photogrammetrie,
Remote Sensing and Geoinformation Fernerkundung und Geoinformation e.V.
(30)
http://www.dgpf.de/neu/
oy . . Verband Kartografischer Verlage in
Assocmnon of Cartographic Publishers Deutschland - VKViD ¢.V. (26)
in Germany
http://www.kartografie-verband.de
Companies See associations above.
Other GIW-Kommission of the Federal GIW-Kommission (Bundesministerium fiir
Ministry of Economics and Technology | Wirtschaft und Technologie - BMW1i)
http://www.geobusiness.org

Table 16: List of the major trade and professional organisations in the German geoinformation market.
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2.6. Quantitative Results
2.6.1. PSI Holders— Supply Side

On the supply side, the IPEAG 2010 Project used an electronically delivered survey as the means
of collecting information, to obtain data for 52 public sector bodies involving different types of
public sector information across Federal as well as Federal State institutions. The respondents
potentially represent over 150 similar public sector organisations. The table below gives a
breakdown and distribution of the data received.

PSI Holder Survey Results

Public Sector I nformation Actual Potential
Body Type Respondents Respondents
Federal Level
Parliament Political information 0 2
Ministries Legal information / Legislation 7 19
Statistical information
Subordinate departments Environmental information 4 25
Courts
Supreme courts Legal information / Decisions 3 7
Federal State L evel
Parliament Political information 3 16
Ministries
Justice Legal information / Legislation 4 16
Environment Environmental information 8 16
Courts
Senior Fed. Sate Courts Legal information / Decisions 3 24
Survey Offices Land survey information 16 16
Statistical offices Statistical information 4 16
TOTAL 52 157

Table 17: Overview of the PSI Holder survey data by public sector body.

Generally speaking the first responses to the IPEAG 2010 Project survey sent to public sector
bodies were diligently completed. A few respondents even called the IPEAG 2010 Project Team
to seek further clarification. However, the sheer diversity and inconsistency of the PSI holder’s
responses in even this relatively limited data set presented considerable problems for the Project
Team. Unlike the supply side there were no meaningful patterns in the responses. Some examples
will help illustrate this point:
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= Court decisions are not regarded as PSI: It would be reasonable to say that legal
information and in particular court decisions are thought of as one of the more obvious
types of public sector information. Whereas the responses from the Supreme Courts
and the Federal State Senior Courts (Oberlandesgericht) of Koblenz and Frankfurt am
Main supported this view, the equivalent Senior Court of the Federal State of
Schleswig-Holsten indicated otherwise. This respondent answered the survey’s first
question about whether the PSB held information that could be the subject of a request
for its re-use in the negative. Ironically, the Federal State of Hesse in which Frankfurt
am Main lies does not have freedom of information legislation but Schleswig-Holstein
does, as well as the only independent Commissioner for Data Protection and Freedom
of Information.

= Parliamentary information is not regarded as PSI: Two of the three respondents
from Federal State Parliaments also took the view that they did not hold information
that could or would be the subject of a request for its re-use.

= Legal instruments used to govern PSl re-use vary considerably: Across all the
respondents that stated they did indeed hold official information available for possible
re-use, the legal frameworks given that would cover and govern re-use terms and
conditions were as varied as there were respondents. The legal instruments ranged
from Standard Terms and Conditions (AGB), to freedom of access legislation, to
environmental regulations, to the German Federal legislation implementing the
INSPIRE Directive, to specific provisions of the German Civil Procedure Law
(Zivilprozessordnung - ZPO) as well as (surprisingly) data protection legislation.

= PSB’s claim not to be subject to the German Information Re-use Law: A
proportion of the respondents answered that they were not subject to the provisions of
the German Information Re-use Law and so the questions posed by the questionnaire
did not apply to them. For example, the Office for Geoinformation Affairs of the
Germany Army, who wrote back saying they needed first to clarify the situation
internally, subsequently replied that as a Federal research institution the information
they held was subject to an exclusion clause applying to research information as
provided for by § 111 6 IWG."!

Similarly, the Federal Ministry of Finance (BMI) took the view that it did not issue any
further information other than that already made publicly available. The Federal
Ministry for Education and Research (BMBF) took the view that they did not hold
official information that would be subject to information re-use requests. This view
was also shared by the Federal Ministry of Food, Agriculture and Consumer Protection
(BMELYV), the Federal Ministry that has been particularly active in challenging Google

41§ 111 6 IWG states: “Dieses Gesetz gilt nicht fiir Informationen, die im Besitz von Bildungs- und Forschungseinrichtungen
sind, einschlieflich solcher Einrichtungen, die zum Transfer von Forschungsergebnissen gegriindet wurden,.”
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on data protection issues in the course of that company’s development of the Google
Street View product for Germany.**

= Scarcely any use of PSI Directive terminology: Most indicative of the respondents
struggle to make sense of the subject matter of the survey was demonstrated by the
language used in the responses. Although, the term “Weiterverwendung” literally
meaning “re-use” is used explicitly in the German language version of the PSI
Directive; in the German Information Re-Use Law (IWG) implementing Directive
2003/98/EC as well as in the Explanatory Notes accompanying the legislation, the term
“Weiterverwendung” was hardly used by any of the respondents.

Instead, the public sector bodies used terms such as “Weitergabe” (dissemination or
transfer) or “Weiterleiten” (to pass on or to forward) or “Vervielfdltigung”
(reproduction or duplication).

Even one of the Statistical Office respondents - in response to the first survey question
concerning whether or not they held official information for potential re-use - replied
that users could request analysis (Auswertungen) of official statistics at any time. The
idea the some users may not want the processed information of the analysis but would
prefer the raw data to perform their own analysis is not being even suggested in the
language used.

The general reaction to the PSI holder survey as well as the specific responses indicate a
high degree of lack of awareness concerning PSI re-use issues as well as an enduring
uncertainty about the applicable legal frameworks. The linguistic observations are a small but
telling detail, particularly given the fact that, by the end of this current year, the German
Information Re-Use Law (IWG) will have been in force for 4 years.

#2 See http://www.bmelv.de/cln_172/SharedDocs/Standardartikel/Verbraucherschutz/Internet-
Telekommunikation/GoogleStreetview.html
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2.6.2. PSI Re-Users—Demand Side

On the demand side the IPEAG 2010 Project, using web surveys as the means of collecting
information, obtained data for 332 organisations, the clear majority being companies, whose
products and services have a high dependency on being able to re-use information from the
public sector. The table below gives a breakdown for the four information market under review.

PSI Re-user Web-based Survey Results

English German PSI Re-user Web Survey Data
Legal information Rechtsinformationen 27
Business information Wirtschaftsinformationen 66
Weather information Wetterinformationen 16
Geoinformation Geoinformationen 223
TOTAL 332

Table 18: Overview of the PSI Re-user Web survey data by information market domain.

The following sets of tables break down the numbers given in Table 18 above according to the
market segments respective information domain community.

Legal Information - Outcome

Market Segment Number of Individual
Representative Contacts Organisation
Organisation Included (Possible) Contacts
L egal
Legal Publishers ARSV 22 (22) = Senior Management
Other 3 =  Senior Management

= Business Development

Legal Information 1 = Senior Management
Providers * Legal Department

Other 2 = Senior Management
TOTAL 22 (22) 5

Table 19: Overview of the PSI Re-user Web survey data for the legal information market.
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Business | nfor mation - Outcome

Market Segment Number of Individual
Representative Contacts Organisation
Organisation Included (Possible) Contacts
Business
Company and Business FEBIS 3 (22 = Senior Management
Information Provision
Biirgel 10 (61) = Senior Management
Creditreform 12 (125) = Senior Management
= Sales and Marketing
Other 3 = Senior Management
Directory and Business VDAV 31(31) = Senior Management
Information Provision * Product Development
Other 2 = Senior Management
News and Specialist Deutsche 2 (420) = Senior Management
Subject Publishers Fachpresse
vDZ 2 (400) = Senior Management
Other 1 = Senior Management
TOTAL 60 (1,059) 6

Table 20: Overview of the PSI Re-user Web survey data for the business information market.

Weather Information - Outcome

Market Segment Number of Individual Level of
Repr esentative Contacts Organisation Contact
Organisation Included (Possible) Contacts
Weather
Weather Information VDW 16 (16) = Senior Management
Provision
Other 0 = Senior Management
TOTAL 16(16) 6

Table 21: Overview of the PSI Re-user Web survey data for the weather information market.
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Geo- and Environmental I nfor mation - Outcome

Market Segment Number of Individual
Representative Contacts Organisation

Organisation Included (Possible) Contacts

Geoinformation

GIS / Geodata GEOkomm 42 (42) = Senior Management
DDGI 32 (51) = Senior Management
InGeoForum 13 (34) = Senior Management
Runder Tisch 29 (67) = Senior Management
DGPF 39 (110) = Senior Management
DGfK 4 (122) = Senior Management
GeoMV 27 (46) = Senior Management
BDVI 9 (1300) =  Senior Management
Cartographic data VKViD 25 (25) =  Senior Management
Other 3 = Senior Management

TOTAL 220 (1,797) 3

Table 22: Overview of the PSI Re-user Web survey data for the geoinformation market.

Summary

Although driven by necessity, the revised approach to obtaining data from the supply side helped
fulfil the Project’s primary objective and also brought with it two specific advantages.

Firstly, the time consumed in the Project having to explain the technicalities of PSI re-use as well
as exclusive agreements was considerably reduced. Because of their position within their
respective associations’ most of the people contacted were already familiar with the ideas and
issues surrounding PSI re-use. That being the case any statements they made on behalf of their
association’s members carried a relatively higher weight and hence evidential value. The possible
exclusive agreements to have emerged from the Project suggest the assumption is correct.

Secondly, the supply side organisations are also representative of the larger community of which
they are apart. The tables in this section give the number of contacts included but also (in italics)
the possible number of contacts this group could represent. Thus it would not be unreasonable to
state that if 332 organisations within the four information domains have had no experience with
exclusive agreements than it is likely that their peers, in this case some 2,894 other yet similar
organisations also have no knowledge of or experience with exclusive agreements as understood
by Article 11 of the PSI Directive.
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2.7. Qualitative Results
2.7.1. Reception of and Reaction to the Survey

The reception and reaction to the survey was essentially the same for both the supply and demand
side. Most of the survey recipients could not make sense of the questions that were being asked.
Quite a few public sector bodies got back to the IPEAG 2010 Project Team and stated that the
legislation did not apply to them. Others asked for a more in depth explanation, and this despite
the comprehensive materials sent with the questionnaires and the background information made
available through the GEOkomm website. On the re-user side there were promises to complete
the questionnaires which despite reminders failed to materialise. It is suggested that such a
reception and such responses are due in no small measure to the large scale lack of awareness
surrounding PSI re-use in Germany as understood by the PSI Directive.

A consequence of the lack of awareness led to some confusion over the possibility of an
exclusive agreement within the geoinformation community. The information given by a demand
side respondent turned out to be a misunderstanding. Upon verification both PSI holder and PSI
re-user stated unambiguously that their agreement did not constitute an exclusive agreement.

The example from the geoinformation community highlights the situation that while exclusive
agreements are by their nature restrictive agreements, not all agreements involving restrictions
are necessarily exclusive agreements. The constellation that is the subject of the IPEAG 2010
Project is quite specific and this example shows how easy it is to mix and confuse an intuitive
understanding of exclusive agreements with the more specific constellation provided for by
Article 11 of t