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EXPLANATORY MEMORANDUM 

GENERAL

1. Need for and objectives of the Bill

Directive 2003/98/EC of the European Parliament and of the Council of 17 November 2003 on the re-use of public sector information (the Directive) contains provisions on the way in which re-use of public sector documents must be regulated by Member States.  The Directive forms the general framework for re-use of public sector documents and must ensure that this re-use, where possible according to the rules of the Member State, takes place on the basis of fair, proportionate and non-discriminatory conditions.  The present Bill is intended to implement this Directive.  The implementation includes no additional national measures.  The Netherlands must comply with this Directive by 1 July 2005 at the latest.
The Directive is based on the principle that public sector information must be as widely accessible and available as possible to citizens and the business community.  Making public sector information widely available increases prosperity because it offers the possibility to develop commercial activities with this information.  Wider possibilities of re-using public sector information will allow European companies to exploit its potential and contribute to economic growth and job creation.  Since there are considerable differences at present in the rules and practices in the Member States of the European Union relating to the exploitation of public sector information, which constitute barriers to bringing out the full economic potential of this information, it has been decided to achieve minimum harmonisation in this field.
The Directive will be implemented mainly in the Government Information (Public Access) Act (Wob). It is explicitly stipulated in the Directive that it leaves intact the existing access regimes of the Member States.  Furthermore, it is only where re-use of public sector documents is authorised under national legislation that the Directive lays down certain requirements concerning the way in which the information must be made available.
2. The content of Directive 2003/98/EC
The general principle applied in the Directive is that Member States must ensure that, where the re-use of documents is allowed, these documents are re-usable for commercial or non-commercial purposes (Article 3).  An important point is that the Directive builds on the existing access regimes in the Member States and does not change them.  It is also for a Member State itself to determine when re-use is allowed.  The Directive does not lay down criteria for this purpose.

The Directive defines re-use as: the use by persons or legal entities of documents held by public sector bodies, for commercial or non-commercial purposes other than the initial purpose within the public task for which the documents were produced. Exchange of documents between public sector bodies purely in pursuit of their public tasks does not constitute re-use (Article 2(4)).
The concept of “document” is explained in the Directive.  A document has any content whatever its medium (written on paper or stored in electronic form or as a sound, visual or audiovisual recording).  Also any part of such content is a document pursuant to the Directive (Article 2(3)).  The rules on re-use in the Directive apply to documents held by public sector bodies.  A definition of “public sector body” is given in Article 2(1) of the Directive.

Pursuant to Article 1(2) of the Directive, certain documents are not covered by the scope of the Directive.  This refers, for example, to documents for which third parties hold intellectual property rights and documents held by public service broadcasters.

If the re-use of documents is allowed pursuant to national legislation, Member States must ensure that the documents can be re-used in accordance with a number of specific rules.  These are dealt with below:
- requirements applicable to the processing of requests for re-use (Article 4)
Public sector bodies are to process requests for re-use and make the document available for re-use to the applicant through electronic means where possible and appropriate.  In the event of a negative decision, the grounds for refusal of the request must be communicated to the applicant and contain a reference to possible means of redress. 
- requirements applicable to the formats in which documents are made available (Article 5)
The documents must be made available in any pre-existing format or language, through electronic means where possible and appropriate. However, this does not imply an obligation to create or adapt documents in order to comply with the request.

- principles governing charging (Article 6)
The Directive stipulates that where charges are made for re-use, the total income from supplying and allowing re-use of documents may not exceed the cost of collection, production, reproduction and dissemination, together with a reasonable return on investment.
- transparency (Article 7)
The conditions and standard charges for the use of documents must be established in advance and published, through electronic means where possible.

Finally, the Directive also states that the conditions for re-use must be non-discriminatory for comparable categories of re-use (Article 10) and that exclusive rights must be avoided (Article 11).

3. The current situation in the Netherlands
With the entry into force of the Government Information (Public Access) Act in 1978, the need for and importance of transparency and administrative openness were recognised in Dutch law.  By using the possibilities of ICT, efforts are made towards ever wider accessibility of public sector information.  The political guideline “Towards optimum availability of public sector information” contains the basic principles for Dutch policy on the use of public sector information.

This political guideline contains the following main points with regard to the re-use of public sector information:

· Public sector information must be as widely available as possible for external use.

· Public sector files must be made available to third parties at standard prices.  This means that no difference may be made between different types of users.

· The charge for the use of public sector files may not exceed the price of transmission.

· Copyright may serve only to protect public interests to be defined in detail and to protect rights of third parties based on the information, not to exploit the information.

The Dutch government makes ever greater use of the Internet.  Via the various websites, the accessibility of public sector information has increased, which has enhanced the transparency of the government.  This trend also has consequences for the re-use of public sector information and the laws relating to it.  The new tools of the information society have led to unprecedented possibilities for combining information from different sources.
Public sector information is essential for a large number of (digital) information products and can form the basis for new added-value services.  Better conditions for the exploitation of public sector information can give new impetus to economic activity and employment.  Moreover, better use of public sector information will have still further advantages for citizens, i.e. a series of added-value information products which the public sector either cannot or does not wish to offer.

At the moment, basic information on the democratic constitutional State – laws, decrees and ordinances issued by the public authorities, judgments and administrative decisions, as well as databases with the aforementioned information produced by the government – is already freely re-used (Article 11 of the 1912 Copyright Act and Article 8(1) of the Database Act).  This means that a company which, for example, would like to re-use judgments, does not have to ask permission to do so.  All other information made public by or on behalf of the government may also be re-used, unless copyright has been expressly reserved (Article 15b of the Copyright Act).  The latter point also applies mutatis mutandis to databases produced by the government (Article 8(2) of the Database Act).
If copyright or database right is reserved, permission must first be sought before being able to re-use the information concerned.  Permission may be refused – for example for the use of police logos – or conditions may be attached – for example, the payment of a charge for the re-use.

In practice, a great deal of information is re-used.  For instance, judgments, free of copyright, can be re-used directly (Article 11 of the Copyright Act).  These judgments are usually directly accessible via the Internet.  Another kind of information which may be of interest for re-use is research carried out by or on behalf of ministries.  Information which may prejudice State security is not available for re-use, since such information is not public (Article 10(1)(b)).  Governmental bodies holding information which may be of interest for re-use will be affected by this Bill.
In the present situation, it happens fairly often that administrative bodies reserve copyright or database right on public sector information.  As regards information which has been made public on which copyright has been reserved, the information is public, but this information may not be re-used without permission.  The Decree on charges for administrative openness establishes for the national government which Wob information costs may be charged for.  Local government may however establish its own price system for the provision of Wob information. Research on the re-use of government electronic data files shows that, in practice, no more than the cost of transmission is charged for 80% of the files.  For the other 20%, a price exceeding the transmission costs is asked.  For half of these files, access is regulated in special laws and regulations.
4. Implementation of the Directive
a. General
This Bill is confined to the implementation of the Directive on the re-use of public sector information.  This means that the Bill contains no extra national policy, but exclusively the requirements of the Directive.  The basis for the national policy on the re-use of public sector information, as explained in chapter 3 of this explanatory memorandum, is also not contained in this Bill.

It has been decided to implement the Directive in the Wob and not to draw up an independent Act, for example, in which the procedure is laid down for the re-use of public sector information.  There are several reasons for this.  Firstly, the Wob is the Act in which a general access regime is laid down for administrative bodies.  The Wob is therefore applicable to administrative bodies unless they have a special access regime of their own.  The procedure for re-use is contiguous to the right of access to public sector information.  Information can be re-used only if it is information which is public and usually this will refer to information which is public on the basis of the Wob.  Whether information can be made public is determined on the basis of Articles 10 and 11 of the Wob.

For this reason, it has been decided to implement the Directive in the Act which includes the most common access procedure.  The Directive also requires Member States to create a recognisable procedure for requests for re-use.
This is important because it concerns the implementation of a Directive which is to give a boost to the EU internal market.  This recognisability is therefore also of importance for the future non-Dutch users of public sector information who are less familiar with the Dutch system of re-use.  This means that it is not possible to make do with a practical situation which complies with the Directive, but that the procedure must be laid down explicitly in law.

The re-use procedure dovetails with the procedure already applicable for a Wob request.  For this, it has been chosen to make the practical processing of a request for re-use as simple as possible and not to saddle governmental bodies with two different procedures with, for example, different processing time limits or ways in which a request must be submitted.  From the user’s point of view too, we therefore consider it desirable for the access procedure and the re-use procedure to be laid down in the same Act.  Recital 12 of the Directive also serves to link the procedure for re-use to the existing procedure for access to documents.
A separate chapter V-A is added to the Wob, stipulating that anyone may make a request for re-use of public sector information.  Re-use means the use of information which is public pursuant to this or another Act and which is incorporated in documents held by a governmental body, for purposes other than the initial purpose within the public task for which the information was produced.
It appears from the definition that re-use relates not only to information which is public on the basis of the Wob, but also to information which is public on the basis of an Act other than the Wob.  Information which is not public cannot be re-used.  The governmental body will always first have to consider whether it is a matter of public information based on the Wob or a special disclosure arrangement. 
In the Netherlands, all information can be re-used unless precluded by law (for example because the information is not public).  In the general sense, it can finally be pointed out that the provisions of the General Administrative Law Act (Awb) are applicable unless derogating provisions are included in the new chapter.  This applies for administrative bodies under the Awb.  This Bill contains corresponding provisions for other governmental bodies (see section 4c of this explanatory memorandum).  Also the Personal Data Protection Act (Wbp) remains applicable in full.  Re-use does not alter the obligations and rights set out in Directive 95/46/EC, which is implemented in the Wbp (Article 1(4) of the Directive).  This means that where for example consultation of in principle public information is limited in connection with the protection of privacy or another interest, this restriction is applicable in full to a request for re-use.

b. Concept of document
The Directive relates to the re-use of documents.  In Article 2(3), “document” is defined as “any content whatever its medium” and “any part of such content”.  Recital 9 of the Directive adds that the definition of “document” is not intended to cover computer programmes.  The concept of “document” is also central in the Wob (Article 1(a)).
The scope of the concept of “document” in the Directive and in the Wob largely corresponds, although our national concept is wider as far as computer programmes are concerned.  These in fact come under the definition of Article 1(a) of the Wob.

As regards the implementation, it is therefore possible to link up with the national concept of “document”.  For the sake of consistency with the terminology of the Wob, however, the re-use of “information incorporated in documents” has been opted for.  Naturally, it is not the document which is re-used, but the information to be found in the document.

c. Governmental body
The Directive relates to the re-use of documents of “public sector bodies”.  “Public sector body” is defined in Article 2(1) and (2) of the Directive.  The concept of “public sector body” in fact determines the scope of the Directive.  The information eligible for re-use is information which is accessible and is held by a public sector body.  The concept is taken from a few public procurement Directives and does not entirely correspond to the Dutch concept of “administrative body”, which is central to the Wob.  The scope of “public sector body” includes not only administrative bodies and the institutions, departments and companies operating under the responsibility of administrative bodies, but also the bodies, persons and collegia which are not considered as administrative bodies in Article 1:1(2) of the Awb (these exceptions limit the scope of the Awb to the executive authorities).  This means that implementation of “public sector body” by “administrative body” would not be sufficient because for example the legislature, courts and Council of State would not be included under the procedure for re-use.  For this reason, we have decided to align with the terminology of the 1995 Public Records Act.  The 1995 Public Records Act centres not on the administrative body, but the governmental body.  Governmental body means “a body of a legal person which is established according to public law or another person or collegium with official authority” (Article 1(b) of the 1995 Public Records Act).  The exceptions of Article 1:1(2) of the Awb are also covered by this.  In the 1995 Public Records Act, this was chosen deliberately, given the broader scope of this Act.
  The consequence is that this also applies for the aforementioned procedure for re-use.
Since the scope of the Directive on the re-use of public sector information and the Bill extends beyond the executive authorities alone, it has been decided also to start from the concept of “government body” in this Bill.  In Article 1(i) of the Wob, the definition of government body is taken from the 1995 Public Records Act.  This need not cause any problems for the other users of the Wob, the administrative bodies (and the other institutions, departments and companies operating under the responsibility of administrative bodies), because they come entirely within the scope of this concept.
The government bodies which are not administrative bodies within the meaning of Article 1:1 of the General Administrative Law Act are not covered by this Act.  This means that the administrative law framework for decisions on re-use by such bodies would have to be found in the unwritten administrative law, which can lead to lack of clarity for both these bodies and the citizens concerned.  For this reason, provision has been made for the relevant specifications of the Awb to be declared applicable mutatis mutandis for this group of bodies for the purposes of the application of the re-use regime.  We also refer to the explanation to Article 11i of the Bill.  With the declaration of applicability mutatis mutandis of Chapter 8 Awb, provision has also been made for an appropriate legal procedure.
The fact that this Bill also relates to the “institutions, departments or businesses operating under the responsibility of government bodies” has already been dealt with briefly above.  These come within the scope of the Directive and in this way a link is made with the accessibility regime of the Wob (Article 3(1)).  The phrase “under the responsibility of” means that in their activities the institutions, departments and companies concerned must follow the instructions of the governmental body.  Being able to bear the responsibility is conditional on the competence to give instructions.
The last sentence of recital 10 of the Directive must also be considered in this light.  Here it is stated that public undertakings are not covered by the definitions of “public sector body” and “body governed by public law”.  “Government body” means an independent undertaking in which the government has a majority stake and which has a commercial object.  Such a public undertaking has its own management and therefore is not “under the responsibility of a governmental body”.
d. Copyright, related rights and database right
The 1912 Copyright Act, the Related Rights Act and the Database Act are applicable in full.  Pursuant to Article 11 of the 1912 Copyright Act, there is no copyright on acts, decrees and ordinances issued by the public authorities or on judgments and administrative decisions.  This information, also known as basic information of the democratic constitutional State, can therefore be re-used without copyright barriers.  Article 15b of the 1912 Copyright Act provides that the further publication or reproduction of a literary, scientific or artistic work published by or on behalf of the public authorities is not deemed an infringement of the copyright on such a work, unless the copyright has been explicitly reserved, either in a general manner by law, decree or ordinance, or in a specific case by a notice on the work itself or on its publication.  This means that all other information made public by or through the public authorities can also be re-used without copyright barriers unless a reservation has been made.  Pursuant to the current Article 15b, this is even the case when it is not the public authorities but a third party which holds the copyright.
In the report “Towards greater openness and free use of administrative information”, consideration is given to restricting the scope of Article 15b of the 1912 Copyright Act on the implementation of the Directive on the re-use of public sector information to information for which the government holds the copyright.
  The reason for this is that if the public authorities, in accordance with the content and purport of Article 5 of the Directive, increasingly proceed to make information available through electronic means, the disadvantages of the article for third parties if the public authorities neglect to make a reservation on their behalf would be all the more serious.  This recommendation has been adopted.  Through this, Article 15b of the Copyright Act is also brought better in line with Article 1(2)(b) of the Directive on the re-use of public sector information pursuant to which the Directive is not applicable to documents for which third parties hold copyright.
For the sake of completeness, we point out that Article 8(1) and (2) of the Database Act already provide for rules corresponding to Articles 11 and 15b of the Copyright Act.  The Copyright Committee, in its advice of 20 December 1999 on a report by an interdepartmental working group which investigates the relationship between the Government Information (Public Access) Act and the 1912 Copyright Act,
 comments that an equivalent of Article 15b of the 1912 Copyright Act for related rights is erroneously absent.
In line with the advice of the Copyright Committee, this has now been provided for in Article 9a of the Related Rights Act.  The article ensures that information protected by related rights, such as film clips on which the government holds related rights, may also be re-used freely unless a reservation is made.

e. Request for re-use
A great deal of published public sector information protected by copyright, related rights and database right can already be re-used without a request having to be made for this purpose.  This applies firstly to the basic information of the democratic constitutional State, but also all other information made available by or on behalf of the public authorities may be re-used freely unless the public authorities have reserved the intellectual property rights for themselves.  In this respect, it must be borne in mind that the Cabinet encourages (1) as much information as possible being made available of the holder’s own accord and (2) that as few reservations as possible are registered in respect of copyright, related rights and database right.  The Internet naturally plays an important role in the improved access to information and in this way Article 5 of the Directive can also be fleshed out.  Pursuant to Article 5 of the Directive, governmental bodies must make their documents available through electronic means where possible and appropriate.
The procedure for re-use therefore only needs to be used if a governmental body makes information public and indicates that it reserves the copyright, database right or related right on this information.  This refers to both active publication (Article 8 of the Wob) and passive publication (Article 3 of the Wob) of public sector information.

If there is a reservation of copyright, related rights or database right on public sector information, it will first be necessary to ask the government for permission to be able to re-use the information concerned.  This permission may be refused (such as in the case of a request to re-use police logos, passports or floppy disks of the tax authority) or conditions may be attached, such as the payment of a charge whether or not equal to cost.  The government has quite considerable discretionary power to balance the various interests concerned and to take a decision.  According to Article 3, the Directive does not require adaptation of this power.  As a general principle, Article 3 merely stipulates that where re-use is allowed (under national law), re-use must occur in accordance with the conditions set out in Chapters III and IV of the Directive.
The fact that the government has considerable discretionary power does not for that matter mean that it is unlimited or unregulated.  It applies more generally that the exercise of copyright, related rights or database right must be in accordance with the rules laid down by competition law as inferred from case-law of the Court of Justice of the European Union.  Abuse of a dominant position, for example, is not allowed.  Furthermore, the government, when exercising copyright, related rights or database right, must always conform to standards contained in the general principles of good governance.  The above must be taken into account by the governmental body if a request is made for re-use.
Communication with governmental bodies regarding the consequences of this Bill will take place by means of an implementing circular.  In this communication, attention will also be paid to the existing discretionary power of governmental bodies as to whether or not to grant permission for re-use.  In this context, the attention of governmental bodies will also be drawn to their responsibility to make clear the conditions on which re-use of their information is possible.  It is obvious that the Internet will play an important role here.
Some cases are known where use is made of standard licences which apply for re-use of public sector information.  For instance, on the provision and re-use of geographical information, a user agreement may be concluded in which the parties establish the conditions on which information may be re-used.  These conditions may not limit the possibilities for re-use needlessly nor may they be used to curb competition.  These user agreements will be made available as far as possible in digital format.
The search for documents available for re-use will be made as simple as possible.  For the past two years, the national government has had a catalogue of products and services.  Following the national government, the provinces and the water boards will also make catalogues available on their sites.  Within the foreseeable future, the entire package of subsidies, licences, levies, payments and such like of all public authorities will be available on-line.  In this way, persons requesting re-use can ascertain what information is available at the various governmental bodies.  In addition, it is possible to consult all Dutch formal laws, general administrative regulations and royal decrees free of charge on www.wetten.overheid.nl.
f. Charging
Article 6 of the Directive indicates that where charges are made for re-use, the total income from supplying and allowing re-use of documents may not exceed the cost of collection, production, reproduction and dissemination, together with a reasonable return on investment.  Through this provision, an upper limit is indicated and the charges made by governmental bodies may consequently be lower.  The political guideline “Towards optimum availability of public sector information” indicates that the aim is to pass on only the marginal costs on re-use.
  Steps have not yet been taken in this field on this implementation.  Attention will be paid to this in the Cabinet position following the evaluation of the Wob.  On the basis of Article 11h(2), detailed rules can be laid down on the amount and control of the total income by or by virtue of general administrative regulation.  Moreover, for the provision of the information, no differentiation will be made of course between a Wob request and a request for re-use.  It also applies that for public sector information which is not protected by copyright and is made public, no further costs are payable (just as under the present regime).
g. Competent courts
For the procedure as a whole, depending on the decision taken by a governmental body on a request for re-use, one or two courts may be involved.  If a difference of opinion arises between the governmental body and the user leading to legal proceedings, it depends on the stage reached in the procedure which court is competent.  First of all, there is the decision on the request for re-use.  This procedure takes place under administrative law; the administrative court examines the decision of a governmental body on requests to re-use certain information, irrespective of whether or not with certain conditions attached.  A governmental body can lay down certain conditions for the re-use of public sector information.  These conditions may be financial, but also for example relate to the purpose of the use.  As indicated in the next section, a governmental body has very wide discretionary powers in this respect: it is bound by general principles of good governance, the principle of equal treatment, the rules of market and government, but not much more.  Objection and appeal to the administrative court are possible against total or partial refusal by a governmental body to make certain documents available for re-use.  The initiative here lies with the person who has requested re-use.
It can happen that public sector information for which the government has reserved copyright is re-used without the required permission having been granted or that re-use does not take place in accordance with the agreed conditions.  In these cases, an appeal can be brought before the civil court.  It is then a matter of an unlawful action for which the government can hold the infringer liable under civil law.  The initiative here lies with the government.

h. Financial consequences and administrative burden of the Bill
Pursuant to Article 2 of the Financial Proportions Act, the national government is required to examine the financial consequences of new government policy for the municipalities and provinces and to indicate how any extra charges can be offset by municipalities and provinces.  It is expected that this Bill will not give rise to any extra charges worth mentioning for municipalities and provinces.  The same also applies for other governmental bodies.  The possibility to use public sector information already exists.  This Bill merely regulates the procedure for this, as described above.  It is naturally not inconceivable that this procedure will have a (limited) entrainment effect on citizens and companies to go and re-use public sector information.  On the one hand, this can be an inducement for governmental bodies to make public as much information as possible free of copyright, database rights and related rights.  The Internet is a relatively simple and cheap means for this.  This information does not then come under the re-use procedure, as indicated in Section 4e.  On the other hand, governmental bodies, as they can also do now, can cover the costs of re-use within the wide discretionary powers which they also have now with regard to laying down conditions (for example, a financial charge) for re-use.  For that matter, it is our intention in the coming years to measure the effects of the re-use procedure with regard to both the objective and the administrative burden.  For that matter, the Netherlands is required to do so; Article 13 of the Directive states that the Commission will carry out a review of the application of the Directive on 1 July 2008 at the latest.

This measurement will in any case consist of two parts: on the entry into force of this Act, the extent to which re-use of public sector information occurs will be measured. This will be repeated in 2008 at the latest so that a good picture can be obtained of the impact of this Bill on Dutch governmental bodies.
EXPLANATION ARTICLE BY ARTICLE

Article 1
A

Article 1(h) of the Wob
Article 1 of the Wob gives the definition of re-use.  This definition is grafted on Article 2(4) of the Directive. It appears from the proposed definition that re-use relates only to information which is public on the basis of the Wob or an Act with a special access regime.  This means that a request for re-use may relate not only to information which comes under the provision regime of the Wob, but also to information which comes under the public access regime of a special Act.  The Directive also requires this.  It does not matter under which Act information is public.  One important point here is that re-use also relates to information which is not an “administrative matter”.  The Directive relates to all information held by a governmental body.  On this point, there is therefore a difference between the scope of information which can be disclosed in the context of a Wob request and information which is eligible for re-use.
Requests for re-use can be submitted to a governmental body or an institution, department or company operating under the responsibility of a governmental body (see the proposed Article 11b).  The formulation is based on Article 3(1) of the Wob.  The fact that the scope is the same is of course important for both those requesting re-use and the governmental bodies concerned.  Differing procedures could in practice lead to not easily workable situations.  As already commented in the general part of this explanatory memorandum, where access to in principle public information is limited in practice, for example in view of the importance of the protection of privacy, this restriction will remain in place. Where information is held at several governmental bodies and these governmental bodies are not all required to publish this information, requests for re-use must be dealt with by the body or bodies which are required by law to make this information public, unless otherwise agreed between these governmental bodies.
In the situation where information is public on the basis of both the Wob and a special public access obligation of a governmental body, it is obvious, in view of the relationship between the implementation of the Re-use Directive and the general public access regime of the Wob, described in section 4a of this explanatory memorandum, that requests for re-use are addressed to the governmental body which as an administrative body is subject to the Wob.  Where appropriate, a governmental body which is not an administrative body will be able to forward a request to approve re-use to an administrative body if the information requested is also held there.  This also contributes to limiting the administrative burden as far as possible for governmental bodies which are not administrative bodies and which therefore acquire little experience in dealing with the provisions of the Wob.

It also follows from the Directive that re-use relates to information “for commercial or non-commercial purposes other than the initial purpose within the public task for which the information was produced”.  This formulation was chosen to dovetail with the Directive.  However, this does not mean that public sector information cannot be used for the same purpose as the initial purpose for which the information was produced.  This use does not however come under the new chapter V-A.  The passage “commercial or non-commercial” is not included because this is not necessary for the Netherlands.
To avoid cross-subsidies, re-use also includes further use of documents within the organisation itself for activities falling outside the scope of its public tasks.  This means that re-use of information within a governmental body is subject to the same charges and other conditions as those applying for other users.

Article 1(i) of the Wob
This article gives the definition of governmental body.  This definition is taken from the 1995 Public Records Act.  The choice of this concept is dealt with in section 4c of the general part of the explanatory memorandum.
B

Article 11(e)
Paragraph 1 of this article provides a limitative list of subject matter to which chapter V-A is not applicable.  Paragraph 1(a) of this article relates to information on which copyright, related rights or database right are held not by the government but by third parties.  This information is not eligible for re-use pursuant to Article 1(2)(b) of the Directive.  A request for re-use will be refused for this reason.

In paragraph 1 of the new Article 11a, parts (b), (c) and (d) put into effect Article 1(2)(d), (e) and (f).  These too are grounds for refusal for the bodies and authorities concerned.  The new chapter V-A is not applicable to information held by public service broadcasters and their subsidiaries and by other governmental bodies or their subsidiaries for the fulfilment of a public service broadcasting remit.  The new chapter is also not applicable to information held by educational and research establishments, such as schools, universities, libraries and research facilities including, where relevant, organisations established for the transfer of research results.  Finally, information held by cultural establishments, such as museums, orchestras, operas, ballets, theatres, archives and libraries is not covered by chapter V-A.  It has been decided to declare chapter V-A not applicable to the above-mentioned bodies because otherwise there would no longer be any question of exclusive implementation.  The Directive in any case excludes these bodies.

The fact that re-use within the meaning of this Bill is not applicable to the aforementioned bodies and authorities does not of course mean that the re-use of their information is not permitted. The re-use merely is not carried out according to the rules of this Bill, but according to the rules already existing of the Copyright Act, the Related Rights Act and the Database Act (in so far as these are applicable of course).
The exemption in paragraph 1(e) corresponds to Article 2(4) of the Directive.  The exchange of information between governmental bodies (and the institutions, departments and companies operating under the responsibility of governmental bodies) is not re-use if this falls within the public task.  To avoid cross-subsidies, re-use does include the further use of information within the organisation itself for activities falling outside the scope of its public tasks.  Such activities will typically include information produced on a commercial basis by a governmental body and in competition with others in the market.  It is important to establish that a governmental body’s own information which is re-used commercially is public and therefore can also be re-used by third parties.  Furthermore, the same charges and conditions apply for the commercial re-use by the governmental body itself as those which apply for third parties.
Article 11a(2) stipulates that chapter V-A is applicable to the administrative bodies which are exempted from the Wob on the basis of Article 1a(1)(d) of the Wob.  They come within the scope of the Directive.  Information held by these administrative bodies can be re-used pursuant to the national law of the Netherlands and therefore these administrative bodies must be covered by chapter V-A.
Articles 11b and 11c
Articles 11b and 11c regulate the procedure for the decision on a request for re-use.  This procedure runs in parallel to the procedure of Articles 3 to 7 of the Wob.  For the applicability of the General Administrative Law Act, see the explanation on Article 11h.

Article 11d
Article 3, second sentence, of the Directive states that documents available for re-use must where possible be made available through electronic means.  Article 11d translates this.  Public sector information is an important primary material for digital content products and services and will become an even more important content resource with the development of wireless content services.  The possibilities for re-use can be improved by limiting the need to digitise paper-based documents or to process digital files to make them suitable for re-use. Therefore, public sector bodies should make documents available in any format they use, through electronic means where possible and appropriate. 

Article 11e
A governmental body is not required to continue to produce documents solely with a view to re-use.  This avoids a governmental body having to continue the production of certain documents.  The content of Article 11e corresponds to Article 5(2) of the Directive.  The right of a governmental body to cease producing documents is not restricted in any way if the governmental body knows that third parties re-use this information.

Article 11f
Article 10 of the Directive prohibits discrimination.  It is the general principle of equal treatment, explained for the re-use of public sector information.  The principle of equal treatment prohibits the same cases being treated in different ways and is more generally enshrined in Article 1 of the Constitution.  No unequal conditions may be laid down for comparable categories of re-use.  For instance, it is not permitted to charge one citizen more than another for re-use of public sector information.  For different undertakings or (co)authorities too, the conditions must be the same.  This does not prevent the exchange of information between public sector bodies free of charge for the exercising of public tasks, whilst other parties are charged for the re-use of the same documents.  This also does not prevent the adoption of a differentiated charging policy for commercial and non-commercial re-use.

Article 11g
As stipulated in Article 11 of the Directive, this article provides that exclusive rights of re-use are granted only if they are necessary for the provision of a service in the public interest.  A service can be considered to be in the public interest if, for example, not a single commercial publisher is found who is prepared to publish the information concerned without acquiring the exclusive right to it.  If an exclusive right is granted, the validity of the reason for granting it must be reviewed every three years.  This is required in Article 11(2) of the Directive.  Prior to the entry into force of this Bill, the consequences of this measure will be investigated: an exclusive right can only continue to exist if a service in the public interest is concerned and the exclusive right is necessary within the meaning of this provision.  Bodies with an exclusive right at present to certain public sector information will in this way be aware in time of the consequences of this Bill for their organisation.
Article 11h
The new Article 11h contains the arrangements for the amount which a governmental body can charge for re-use.  In this respect, the interpretation of “a reasonable return on investment” is important.  This specification must be seen in the light of the objective of the Directive, namely boosting the internal market of the European Union by enabling undertakings to make optimum use of public sector information and in this way to contribute to economic growth and job creation.  This entails that administrative bodies must avoid excessive charges.  The scope of “reasonable return” in any case takes account of the required self-financing of administrative bodies.  It is important to point out that this article does not create a general authority for administrative bodies to calculate costs of re-use of their information under the conditions laid down in this article.  Detailed rules can still be laid down by or by virtue of a general administrative regulation with regard to the total income for re-use.  As already indicated in section 4e, no rules are laid down in the context of the implementation of this Directive in connection with possible developments towards only charging the marginal costs for re-use.
Pursuant to Article 7 of the Directive, it is important that the amount of the charge is transparent and is published in advance.  This will be brought to the attention of administrative bodies.  Paragraph 2 creates the possibility to give more detailed content to the total income referred to in paragraph 1 at the level of the general administrative regulation.

Article 11i
The broad scope of the Directive (see section 4c of this explanatory memorandum) makes it necessary to make separate arrangement for the applicability of the general rules of administrative law to decisions taken on the basis of chapter V-A by governmental bodies which are not administrative bodies within the meaning of the Awb.  This is regulated in Article 11i.  In accordance with Article 4 of the Directive, it therefore also applies in the re-use procedure that in the event of a negative decision, the grounds for refusal must be communicated.  Part 3.1 of the Awb is applicable.  Hence it is ensured that the obligation to state grounds and the obligation to refer to the means of redress (Article 4(3) and (4) of the Directive) apply for all governmental bodies which take decisions on requests for re-use on the basis of chapter V-A.
Because the questions which will have to be answered in the appeal in general will be closely related to the examination of decisions which are taken more or less daily by administrative bodies in accordance with the other provisions of the Wob, it has been decided to transfer the examination to the ordinary administrative court which has wide experience of this.  In addition, the choice of this channel for appeal contributes to limiting the consequences for the workload of the courts.  Finally, it is ensured as a result that the case-law which will develop on requests for re-use of public sector information dovetails with the case-law on the other provisions of the Wob.
C

Article 16 of the Wob
The new Article 16 of the Wob contains the transitional regime for exclusive rights of re-use existing at the time of entry into force of the Act, which is also inferred from Article 11(3) of the Directive.  Existing exclusive arrangements that do not qualify for the exception under Article 11e(2) must be terminated at the end of the contract or in any case not later than 31 December 2008.  Considerable attention will also of course be paid to this in the communication with administrative bodies on the consequences of the Bill.  The Ministry of Internal Affairs and Kingdom Relations will also investigate the best possible way of dealing with these contracts.
The present text of Article 16 contains a transitional provision which refers to appeals made before 1991.  This transitional right can lapse.
Articles II and III
Article 15b of the 1912 Copyright Act and Article 9a of the Related Rights Act
The scope of Article 15b of the 1912 Copyright Act is restricted, in line with Article 1(2)(b) of the Directive, to literary, scientific or artistic work of which the government is the author or the right-holder.  Article 9a of the Related Rights Act contains an equivalent for related rights to Article 15b of the 1912 Copyright Act.
Correlation table for Directive 2003/98/EC of the European Parliament and of the Council of 17 November 2003 on the re-use of public sector information
	Article (paragraph) of Directive
	Implementation in Dutch law

	Article 1 (subject matter and scope)
Article 1(1) (subject matter)

Article 1(2)(a)

Article 1(2)(b)

Article 1(2)(c)

Article 1(2)(d), (e) and (f)

Article 1(3)

Article 1(4) and (5)

Article 2 (definitions)
Article 2(1) and (2)

Article 2(3)

Article 2(4)

Article 2(5)

Article 3 (general principle)
Article 4 (requirements requests for re-use)
Article 4(1)

Article 4(2)

Article 4(3)

Article 4(4)

Article 4(5)

Article 5 (available formats)
Article 5(1)

Article 5 (2)

Article 6 (principles governing charging)

Article 7 (transparency)

Article 8 (licences)

Article 8(1)

Article 8(2)

Article 9 (practical arrangements)

Article 10 (non-discrimination)
Article 10(1)

Article 10(2)

Article 11 (prohibition of exclusive arrangements)
	No legislation required; see explanatory memorandum, general part
Article 1(h) Wob

Article 11a(1), header and (a) Wob, Article 15b Aw and Article 9a WNR

Article 1(h) Wob

Article 11a(1), header and (b), (c) and (d)

No legislation required; see explanatory memorandum, general part
No legislation required; explanatory memorandum, section 4a

Article 1(h) Wob

Article 1(a) Wob

Article 1(h) and Article 11a(2) Wob

Article 1(a) Wob

Article 1(h) and Article 11c in conjunction with Article 7 Wob and part 2.3 Awb

Article 11(b) Wob

Implementation in special public access arrangements
Part 3.7 Awb

Article 3:45 Awb

Article 11a(1), header and (b), (c) and (d)

Article 11c in conjunction with Article 7 Wob

Article 11d Wob

Article 11f Wob

No legislation required; see explanatory memorandum, sections 4d and 4e

No legislation required; see explanatory memorandum, general part

No legislation required; see explanatory memorandum, general part

No legislation required; see explanatory memorandum, general part

Article 11f Wob

Article 1(h) Wob

Article 11a and Article 16 Wob




The Prime Minister,

JP Balkenende

The Minister for Government Reform and Kingdom Relations,

A Pechtold
� The purpose of this Bill is to implement Directive 2003/98/EC of the European Parliament and of the Council of 17 November 2003 on the re-use of public sector information.  This Directive must be implemented by 1 July 2005 at the latest.  The correlation table is on page 16 of this explanatory memorandum.
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