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Definitions

8. For the purpose of this Recommendation, the
following definitions apply:

"Next generation access (NGA) networks'
(NGAs) mean wired access networks which
consist wholly or in part of optical eementsand
which are capable of delivering broadband
access services with enhanced characteristics
(such as higher throughput) as compared to
those provided over aready existing copper
networks. In most cases NGAs are the result of
an upgrade of an already existing copper or co-
axial access network.

"Civil engineering infrastructure” means
physical local loop facilities deployed by an

€l ectronic communications operator to host local
loop cables such as copper wires, optical fibre
and co-axial cables. It typically refers, but is not
limited to, subterranean or above-ground assets
such as sub-ducts, ducts, manholes and poles.
"Duct" means an underground pipe or conduit
used to house (fibre, copper or coax)cables of
either core or access networks.

"Manholes" means holes, usually with a cover,
through which a person may enter an
underground utility vault used to house an

Wind proposes the following re-wording in order
to increase regulatory certainty and avoid
disputes or formal reading of the
Recommendation:

= Civil engineering infrastructures should
also include:

1. infrastructures deployed by
companies not operating in the
electronic communication markets.

2. vertical cabling

»  Terminating segment should not be
limited to the segment connecting the
“first distribution point”

» FTTH should explicitly include FTTB to
avoid any dispute.

* Co-investmentsin FTTH should
explicitly refer to a separate company
with transparent and non discriminatory
transaction with interested parties.

Definitions

8. For the purpose of this Recommendation, the
following definitions apply:

"Next generation access (NGA) networks'
(NGAs) mean wired access networks which
consist wholly or in part of optical elements and
which are capable of ddlivering broadband
access services with enhanced characteristics
(such as higher throughput) as compared to those
provided over already existing copper networks.
In most cases NGAs are the result of an upgrade
of an already existing copper or co-axial access
network.

"Civil engineering infrastructure" means physical
local loop facilities deployed-by-an-electronic
communications-operator-to host local loop
cables such as copper wires, optical fibre and co-
axial cables. It typically refers, but isnot limited
to, subterranean or above-ground assets such as
sub-ducts, ducts, vertical cabling, in-house
wiring, manholes and poles.

"Duct" means an underground pipe or conduit
used to house (fibre, copper or coax)cables of
either core or access networks.

"Manholes' means holes, usually with a cover,
through which a person may enter an
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access point for making cross-connections or
performing maintenance on underground
€lectronic communi cations cables

The "Metropolitan Point of Presence”" (M PoP)
means the point of inter-connection between the
access and core networks of an NGA operator. It
is equivalent to the Main Distribution Frame
(MDF) in the case of the copper access network.
All NGA subscribers connectionsin agiven
area (usually atown or part of atown) are
centralised to the M PoP on an Optical
Digtribution Frame (ODF). From the ODF, NGA
loops are connected to the core network
equipment of the NGA operator or of other
operators, possibly viaintermediate backhaul
links where equipment is not collocated in the

M PoP.

The "distribution point" means an intermediary
node in an NGA network from where one or
several fibre cables coming from the MPoP (the
feeder segment) are split and distributed to
connect to end-users premises (the terminating
or drop segment). A distribution point generally
serves several buildings or houses. It can be
located either at the base of abuilding (in case of
multi-dwelling units), or in the street. A

underground utility vault used to house an access
point for making cross-connections or
performing mai ntenance on underground

€l ectronic communications cables

The "Metropolitan Point of Presence" (M PoP)
means the point of inter-connection between the
access and core networks of an NGA operator. It
is equivalent to the Main Distribution Frame
(MDF) in the case of the copper access network.
All NGA subscribers connectionsin a given area
(usualy atown or part of atown) are centralised
to the MPoP on an Optical Distribution Frame
(ODF). From the ODF, NGA loops are
connected to the core network equipment of the
NGA operator or of other operators, possibly via
intermediate backhaul links where equipment is
not collocated in the M PoP.

The "distribution point" means an intermediary
node in an NGA network from where one or
several fibre cables coming from the MPoP (the
feeder segment) are split and distributed to
connect to end-users premises (the terminating
or drop segment). A distribution point generally
serves several buildings or houses. It can be
located either at the base of abuilding (in case of
multi-dwelling units), or in the street. A

b

\“‘l\‘\ //3“.\\’ //7‘ ‘\\\*\
\“\w“\,’z’ ' \ Y
Ww W B \

-2-

D) . o . . . .
| U Wind Contribution to the public consultation on arevised draft Recommendation on regulated access to NGA




ORIGINAL TEXT

WIND COMMENT

REVISED TEXT

Highlight in yellow = text to be modified in order to avoid misinterpretation or to improve effectiveness of the Recommendation.

Highlight in green = text to be confirmed for its high relevance on promoting NGA investments and safeguarding competition.

distribution point hosts a distribution frame
mutualising the drop cables, and possibly un-
powered equipment such as optical splitters.
The "terminating segment” means the segment
of an NGA access network which connects an
end-user's premises to the first distribution point.
"FTTH" or "fibre-to-the-home" is an access
network consisting of optical fibre linesin both
the feeder and the drop segments of the access
network, i.e. connecting a customer's premises
(the home or in multi-dwelling units the
apartment) to the M PoP by means of optical
fibre.

"Multiple fibre FTTH" isaform of fibre
deployment in which the investor deploys more
fibre lines than needed for its own purposesin
both the feeder and the drop segments of the
access network in order to sell accessto
additional fibre lines to other operators, notably
in the form of indefeasible rights of use (IRU).
"Co-investment in FTTH" means an
arrangement between providers of electronic
communications services with aview to
deploying FTTH networks in ajoint manner,in
particular in less densely populated areas. Co-
investment covers different legal arrangements,

distribution point hosts a distribution frame
mutualising the drop cables, and possibly un-
powered equipment such as optical splitters.

The "terminating segment” means the segment of
an NGA access network which connects an end-
user's premises to the firsta distribution point.
"FTTH" or "fibre-to-the-home" is an access
network consisting of optical fibre linesin both
the feeder and, usually, the drop segments
(explicitly includes FTTB solutions) of the
access network, i.e. connecting a customer's
premises (the home or in multi-dwelling units the
apartment) to the M PoP by means of optical
fibre.

"Multiple fibre FTTH" isaform of fibre
deployment in which the investor deploys more
fibre lines than needed for its own purposesin
both the feeder and the drop segments of the
access network in order to sell accessto
additional fibre lines to other operators, notably
in the form of indefeasible rights of use (IRU).
"Co-investment in FTTH" means an arrangement
between providers of eectronic communications
services with aview to deploying FTTH
networks in ajoint manner,in particular in less
densely populated areas. Co-investment covers
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but typically co-investors will build network
infrastructure and share physical access to that
infrastructure.

different legal arrangements, but typically co-
investors will build network infrastructure and
share physical accessto that infrastructure via a
different company to assure transparent

economic transaction with all access seeking

parties, including the co- investors.

Access to wholesale physical network
infrastructure (Market 4)

Accessto civil engineering infrastructure of
the SMP operator

9. Where NRAs find that one or more operators
have SMP in Market 4, they should assess the
availability of civil engineering infrastructure
including ducts owned by the SMP operator for
the purpose of allowing alternative providersto
deploy NGA networks. NRASs should use their
powers under Article 5 of Directive 2002/21/EC
to ensure that the SVIP operator provides all
appropriate information for the purposes of
access, in particular on duct location and duct

capacity.

Wind proposes a different wording in order to
try to extend the regulation to duct of other
undertakings (municipalities and others..).

Access to wholesale physical network
infrastructure (Market 4)

Accessto civil engineering infrastructure of
the SMP operator

9. Where NRAs find-that one-or more-operators
have SMPin Market 4, they should

assess the availability of civil engineering
infrastructure including ducts owned by the
SMP (in M4 or M5)operator for the purpose of
allowing alternative providers to deploy NGA
networks. NRASs should use their powers under
Article 5 of Directive 2002/21/EC to ensure that
the SMP operator provides all appropriate
information for the purposes of access, in
particular on duct location and duct capacity.
Where possible, Member States should impose a
similar obligation on other undertakings
(municipalities and public utility companies) in
order to further facilitate NGA roll out.
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10. When NRAs establish that such
infrastructure can be used to deploy NGA

networks, they should consult interested parties,

in particular the SMP operator and potential
access seeker

, aswell asto
establish operating procedures and parameters.

10. When-NRAS establish-that-sueh

infrastructure can be used to deploy NGA
networks-they-should consult interested parties,
in particular the SMP operator and potential

access seekers, to assess the demand for access
and the cost of access provision, as

well as to establish operating procedures and
parameters.

11. NRAs should, in accordance with market
demand, mandate access to civil engineering
infrastructure. Access should be provided in

accordance with the principle of

equivalence as set out in Annex 1.

Access should be compulsory since it should not
foreclose new entrantsin along term
perspective

11. NRAs should, ir-aecordance with-market
demand, mandate accessto civil engineering
infrastructure. Access should be provided in

accordance with the principle of

equivalence as set out in Annex 1.

12. NRAs should ensure that access to existing
civil engineering infrastructure is provided at
cost-oriented prices in accordance with Annex
l.

Cost orientation should be extended also to
newly built infrastructures.

12. NRAs should ensure that access to existing
or newly built civil engineering infrastructureis
provided at cost-oriented prices in accordance
with Annex I.

13. NRAs should mandate a reference offer for
access to wholesale physical network
infrastructure. The reference offer should bein

13. NRAs should mandate areference offer for
access to wholesal e physical network
infrastructure. The reference offer should bein
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place as soon as possible and in any

place as soon as possible and in any

case not later than six months after an NRA has
entered into consultation with

interested parties.

14. NRAs should, in accordance with market
demand, encourage, or, where legally
possible under national law,
operator, when building civil engineering
infrastructure,

Wind proposes to directly introduce an
obligation to provide access at cost oriented
prices also to newly built civil engineering.

14. NRAs should, in accordance with market
demand, encourage, or, where legally
possible under national law, oblige the SMP
operator, when building civil engineering
infrastructure, to install sufficient capacity for
other operators to make use-ofaccess to these
facilities on a cost oriented basis:

Access to the terminating segment in the case
of FTTH

15. Where an SMP operator deploys fibre-to-
the-home (hereafter FTTH), NRAs should,

of the access network

of the SMP operator,

insidebuildings! For this purpose, NRAs should

oblige the SMP operator to provide
detailed information on its access network

architecture and, following consultation

with potential access seekers on viable access

Accessto the terminating segment in the case
of FTTH

15. Where an SMP operator deploys fibre-to-
the-home (hereafter FTTH), NRASs should,

in addition to mandating access to civil
engineering infrastructure, mandate access to
the terminating segment of the access network
of the SMP operator, including wiring inside
buildings. For this purpose, NRAs should oblige
the SMP operator to provide detailed
information on its access network architecture
and, following consultation with potential access
seekers on viable access points, determine
where the distribution point of the terminating
segment of the access network should be for the
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network should be for the purpose of
mandating access. In making such
determination, NRAs should take into account
the

fact that any distribution point will need to host
a sufficient number of end-user

connections to be commercially viable for the
access seeker.

purpose of mandating access. In making such
determination, NRAs should take into account
the fact that any distribution point will need to
host a sufficient number of end-user connections
to be commercially viable for the access seeker.

16. NRAs should oblige the SMP operator to
complement the reference offer as soon as
possible for access to its civil engineering
infrastructure with a reference offer for
access to the terminating segment of the NGA
network and to provide access to the
distribution pointsin accordance with the
principle of equivalence as set out in Annex
.

16. NRAs should oblige the SMP operator to
complement the reference offer as soon as
possible for access to its civil engineering
infrastructure with a reference offer for
access to the terminating segment of the NGA
network and to provide access to the
distribution points in accordance with the
principle of equivalence as set out in Annex
.

17. NRAs should ensure that accessto the
terminating segment is provided at cost oriented
pricesin accordance with Annex |.

17. NRAs should ensure that accessto the
terminating segment is provided at cost oriented
pricesin accordance with Annex I.

18. NRAs should, in accordance with market
demand, encourage, or, where legally
possible under national law, oblige the SMP
operator to deploy multiple fibrelinesin

the terminating segment.

18. NRAs should, in accordance with market
demand, encourage, or, where legally
possible under national law, oblige the SMP
operator to deploy multiple fibrelinesin

the terminating segment.
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Unbundled accessto the fibre loop in the case
of FTTH

19. Where the SMP operator deploys FTTH,
NRASs should,

should be given at the most appropriate point in
the network, which is normally the
Metropolitan Point of Presence (MPoP).

Wind requests that:

» Accessis provided in accordance with
the principle of equivalence.

*  MPoP should be located in one of the
current local exchange where alternative
operators are already co-located in order
to minimize migration costs.

Unbundled accessto the fibre loop in the case
of FTTH

19. Where the SMP operator deploys FTTH,
NRASs should, in addition to the above
remedies, mandate unbundled access to the fibre
loop. Such remedy should be

accompanied by appropriate measures assuring
co-location and backhaul.

Access should be provided in accordance with
the principle of equivalence as set out in Annex
..

Access should be given at the most

appropriate point in the network, which is
normally the Metropolitan Point of Presence
(MPoP)_that should coincide with one of the
local exchanges where Alternative operators
are already co-located to minimize
interconnection costs:

Wind strongly agrees with this principle which,
also in aforward looking perspective, can
enforce unbundlable architecture.

20. NRAs should mandate unbundled access to
the fibre loop irrespective of the network
architecture and technology implemented by
the SMP operator.

21.

Directive 2002/19/EC, Annex Il setsa

21. The existing LLU reference offer should be
complemented as soon as possible to

include unbundled access to the fibre loop.
Directive 2002/19/EC, Annex Il setsa

N~
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minimum list of conditions that must be part of
the reference offer for LLU. The

reference offer should be in place as soon as
possible.

minimum list of conditions that must be part of
the reference offer for LLU. The

reference offer should be in place as soon as
possible.

- 22. RS ESEONABE, the price

of access to the unbundled fibre loop should

be cost-oriented.
incurred by the SMP operator

when setting the price of accessto the
unbundled fibre loop. In principle,

For this purpose, NRAs should also
assess pricing schemes [ OSCOIOVNNGISNIE
operator to diversify therisk of

investment. NRAs should agree to such
schemes provided they do not have
discriminatory or exclusionary effect. Criteria
for assessing such pricing schemes and

for setting arisk premium are set out in Annex
l.

Recommendation should acknowledge that in
certain countries due to simple industrial
economy reasons like absence of alternative
networks (i.e. cable) only the ex monopolist
operator can investment in NGA benefiting
from the substitution of the copper access
network and without destroying value, so
without any risk.

Other relevant cases are when Incumbent choose
a FTTx infrastructure that doesn't alow ULL,
excluding so Alt net.

22. Bxeoptincasesassotautbolewthe price of

access to the unbundled fibre loop should

be cost-oriented. NRASs should take into account
any eventual (in certain countries due to smple
industrial economy reasons like absence of
alternative networks only the ex monopolist
operator can investment in NGA benefiting
from the substitution of the copper access
network and without destroying value, so
without any risk) additional and quantifiable
investment risk incurred by the SMP operator
when setting the price of accessto the
unbundled fibre loop. In principle, this risk
should be reflected in a premium included

in the cost of capital for the relevant investment.
For this purpose, NRAs should also define
assess pricing schemes propesed-by-the SMP
operater-to diversify the risk of

investment. NRAs should agreetoassure that
such schemes previded-they-do not have
discriminatory or exclusionary effect. Criteria
for ng such pricing schemes and

\~"
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for setting arisk premium are set out in
Annex .

In Wind view the reduction of wholesale 23-NRAs should-not impose an-obligation-of
obligations in case of SMP investing or granting | cest-erientation-wherethe SMP-operator-has

equivalent access to only one Alternative
operator should be deleted from the
Recommendation since:
1. Allowsacollusive duopoly or a
incumbent pick competitors strategy;.
2. Hasno sound economic basis.

would benefit from it (i.e. Altnets would
front a“prisoner dilemma’).

-

24. 3. Warrants SMP operators an
extraordinary and unjustified power in
negotiating the agreement with Altnets
since only thefirst joining the SMP

In any case, in order not to impose a cost
orientation NRA should decide only after a

public consultation and assessment of the
conditions included in the agr eement that allow
afully equivalent access at |east with one
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alternative provider, verifying terms and
conditions and the observations received by
interested parties.

NRASs should ensure
that a sufficient margin remains between
wholesale and retail pricesto allow for
market entry by an efficient competitor.

Margin squeeze test must be conducted ex ante
on al the SMP

25. In the absence of an obligation of cost-
orientation,- NRAS, at the request of an-operator

 oving riahts of hei
HHtkathve-should verify the SMP operator's
pricing behaviour by applying a properly
specified margin-squeeze test. NRAs should
specify in advance the imputation and
replicability test, the parameters for the margin-
sgueeze test and the remedial mechanismsin
case of established margin-squeeze. NRAs
should ensure that a sufficient margin remains
between wholesale and retail pricesto alow for
market entry by an-efficient-competitor.

26. When NRAs in their market analyses find
that the conditions set out in Section 2 of
Annex |11 are met, thiswould nor mally be
indicative of the absence of SMPin areas
where joint deployment of FTTH networks
based on multiple fibre lines takes placein
accordance with the conditions set out in this
Section. NRASs should monitor whether

these conditions will continue to be met

See comments on the Section 2.

26. When NRAs in their market analyses find
that the conditions set out in Section 2 of
Annex |11 are met, thiswould normally be
indicative of the absence of SMPin areas
where joint deployment of FTTH networks
based on multiple fibre lines takes placein
accordance with the conditions set out in this
Section. NRASs should monitor whether

these conditions will continue to be met

N~
WIND

-11 -

Wind Contribution to the public consultation on arevised draft Recommendation on regulated access to NGA




ORIGINAL TEXT

WIND COMMENT

REVISED TEXT

Highlight in yellow = text to be modified in order to avoid misinterpretation or to improve effectiveness of the Recommendation.

throughout the period covered by the market
review, and whether they result in effective

competition on the downstream market,

and review their decision not to impose cost
orientation if necessary.

throughout the period covered by the market
review, and whether they result in effective

competition on the downstream market,

and review their decision not to impose cost

Already foreseen by the market analysis
process.

orientation if necessary.

_ ; — e

aEEESS:

Access obligationsin the case of FTTN
28. Where the SMP operator deploys fibre-to-
the-node (FTTN), NRAs should,

, from
potential access seekers for unbundled accessto
the copper sub-loop aswell asthe
SMP operator's cost in providing such access,
including street cabinet co-location.

Demand must be assessed with a public
consultation.

Access obligationsin the case of FTTN

28. Where the SMP operator deploys fibre-to-
the-node (FTTN), NRAs should, in addition

to mandating access to civil engineering
infrastructure, assess the demand, with a public
consultation from potential access seekers for
unbundled access to the copper sub-loop as well
asthe

SMP operator's cost in providing such access,
including street cabinet co-location.

29. NRAs should impose an obligation [SIIee

Must became an obligation to grant access.

29. NRAs should impose an obligation to

N~
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 [ESEOREBISIERNESES for unbundled access to the rreet reasonable-requestsprovide access at

copper sub-loop.

cost oriented prices for unbundled accessto
the copper sub-loop.

30. A copper sub-loop unbundling remedy

ensuring
its effectiveness and viability, such as non-
discriminatory access to facilities for co-
location, or in their absence, virtual co-location.

30. A copper sub-loop unbundling remedy
should be supplemented by backhaul
measures, including fibre and Ethernet
backhaul where appropriate, and by ancillary
remedies ensuring its effectiveness and
viability, such as non-discriminatory accessto
facilities for co-location, or in their absence,
virtual co-location.

31. When NRAs impose copper sub-loop
unbundling, the SMP operator should be
required to complement the existing LLU

reference offer with all necessary items.
in accordance with Annex I.

31. When NRAs impose copper sub-loop
unbundling, the SMP operator should be
required to complement the existing LLU
reference offer with all necessary items. The
price of accessto al items should be cost-
oriented in accordance with Annex |.

NRA should impose to the SM P operator
eguivalent access to copper sub-segment

e ements in the distribution network including
access to internal building copper wiring.
NRA should mandate the SM P operator to

alow the availahility to alternative providers

of al the information of the copper

distribution network census, including grid

references, available spare capacity and

N~
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technical solutions to host alternative
providers apparatus in all the segments of the
distribution network.

Wholesale broadband access (M ar ket 5)

32. Where SMP isfound on Market 5,
wholesal e broadband access remedies should be
maintained or amended for existing services
and their chain substitutes. NRAs should
consider wholesal e broadband access over
VDSL as a chain substitute to existing
wholesale broadband access over copper-only
loops.

The Recommendation should acknowledge
the different role played in thetransitory
phase by NGA bitstream products.

In that period, WBA will be fundamental to
warrant sustainable competition at retail level
on new services and allow for a progressive
migration of customer onto the new network
as the copper network is progressively
dismantled. In many cases, al the other
wholesal e products (unbundling offer,
wholesal e offer for terminating segments and
access to ducts and civil engineering) will
not play arelevant role during early years of
NGA roll out due to the relevance of
operative complexities and information
asymmetry as well as reduced scale
€CoNnomies.

M5 obligation must be integrated

Must be introduced both offers (existing ones +
VDSL offers)

Wholesale broadband access (M ar ket 5)
32. Where SMP isfound on Market 5,

whol esal e broadband access remedies should
be maintained er-and amended for existing
services and their chain substitutes. NRAs
should consider whol esale broadband access
over VDSL as an chain-substitute integration
to existing wholesal e broadband access over
copper-only loops.

33. NRAs should oblige the SMP operator to
make new wholesale broadband access products

A safety regarding effective usability of WBA
offers should be introduced to grant replicability

33. NRAs should oblige the SVIP operator to
make new wholesale broadband access

N~
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available in principle at least six months before
the SMP operator or its retail subsidiary
markets its own corresponding NGA retail
Services.

of retail offersand WBA should also be subject
to the principle of equivalence:

products avaHable tr-prineiplethat should be
operative- at least sx months before the SMP

operator or its retail subsidiary marketsits
own corresponding NGA retail services.
Access should be provided in accordance
with the principle of equivalence as set out in
Annex 11..

34. NRAs should mandate the provision of
different wholesale products that best reflect in
terms of bandwidth and quality the
technological capabilities inherent in the NGA
infrastructure so as to enable alternative
operators to compete effectively, including

for business grade services.

Added referenceto SLA

Proposal to add also television services.

34. NRAs should mandate the provision of
different wholesale products that best reflect in
terms of bandwidth and quality (including SLA)
the technological capabilities inherent in the
NGA infrastructure so as to enable alternative
operators to compete effectively, including for
business grade services and IPTV services (HD

included).

35. NRAs should cooperate with each other in
order to define appropriate technical
specifications for wholesale broadband access
products provided over NGAs and

provide information to international standards
bodiesin order to facilitate the

development of relevant industry standards.

35. NRAs should cooperate with each other in
order to define appropriate technical
specifications for wholesale broadband access
products provided over NGAs and

provide information to international standards
bodiesin order to fecilitate the

devel opment of relevant industry standards.

36. NRAs should in principle impose cost
orientation on mandated wholesale broadband

Wind stresses that a “retail minus’ approach
may help addressing the costing solution during

36. NRAs should #prineiple impose cost
orientation on mandated whol esale broadband

~@ =
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| ageess products in accordance with Annex I,
taking into account differences in bandwidth
and quality of the various wholesale offers.

thefirst trangitional period when cost orientation
is hard to define and determinein order to
safeguard competition from market foreclosure
and pre-emption retail anticompetitive
strategies.

access products in accordance with Annex |,
taking into account differences in bandwidth
and quality of the various wholesale offers.
During overlay of NGA and traditional
copper network period, where cost definition
is hardly definable, aretail minus principle
should be adopted.

37. NRAs SHOUIEIRBIIMBESEER ob!i gation of

cost orientation where the SMP operator has
deployed an FTTH network based on multiple
fibre lines and has granted effective and fully
equivalent access to at least one independent
alternative provider of electronic
communications services competing on the
downstream market.

N~
WIND

In Wind view the reduction of wholesale
obligationsin case of SMP investing or
granting equivalent accessto only one
Alternative operator should be deleted from the
Recommendation since:

1. Allowsa collusive duopoly or a

incumbent picks competitors strategy;.
2. Hasno sound economic bass. communications services competing on the
3. Warrants SMP operators an downstream market.
extraordinary and unjustified power in
negotiating the agreement with Altnets
since only thefirst joining the SMP
would benefit from it (i.e. Altnets would
front a “prisoner dilemma”).
In Wind view the reduction of wholesale 38)NRAs should not impose an obligation of
obligationsin case of SMP investing or cost orientation where the SMP operator has
granting equivalent accessto only one jointly with a least one othe provider of
Alternative operator should bedeleted from | electrontic—communications—services—competing
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the Recommendation since:

1. Allowsacollusive duopoly or a
incumbent picks competitor s strategy;.

2. Has no sound economic basis.

3. Warrants SMP operators an
extraordinary and unjustified power in
negotiating the agreement with Altnets
since only thefirst joining the SMP
would benefit from it (i.e. Altnetswould
front a*“ prisoner dilemma”).

In any case, in order not to impose a cost
orientation NRA should decide only after a
public consultation and assessment of the
conditions included in the agr eement that allow
afully equivalent access at |east with one
alternative provider, verifying terms and
conditions and the observations received by
interested parties.

on the downstream market deployed an FTTH
i I inle. fi ' .

39)In the absence of an obligation of cost-
orientation, NRAS, at the request of an operator
enjoying rights of access or on their own
initiative, should verify the SMP operator's

In Wind view, it is correct to insert the concept
of margin squeeze but:
e |t shouldn't be limited just to no cost
orientation cases

39)_In addition to margin squeeze obligations
imposed during the market analysis process, in
A the absence of an obligation of cost-
orientation, NRAS, at the request of an operator

N~
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pricing behaviour by applying a properly
specified margin-squeeze test. NRAs should
specify in advance the imputation test, the
parameters for the margin-squeeze test and

the remedial mechanisms in case of established
margin-squeeze. NRAs should ensure that a
sufficient margin remains between wholesale
and retail prices to allow for market EIDYIEH
EHICISRINCOMPEIeE \RAs should monitor
whether these conditions will continue to be
met throughout the period covered by the
market review, and whether they result in
effective competition on the downstream
market, and review their decision not to impose
cost orientation if necessary.

e |t should be integrated with market
analysis process

e |t should be insert the concept of
replicability test

enjoying rights of access or on their own
initiative, should verify the SMP operator's
pricing behaviour by applying a properly
specified margin-squeeze test. NRAs should
specify in  advance the imputation and
replicability -test, the parameters for the margin-
squeeze test and

the remedial mechanisms in case of established
margin-squeeze. NRAs should ensure that a
sufficient margin remains between wholesale
and retail prices to allow for market entry by an
efficient competitor. NRAs should monitor
whether these conditions will continue to be met
throughout the period covered by the market
review, and whether they result in effective
competition on the downstream market, and
review their decison not to impose cost
orientation if necessary.

NRA will define the FTTx imputation and
margin-squeeze test after a public consultation
that defines terms and conditions, including
proper margins to compete for alternative

providers.

40)NRAs should analyse whether an obligation
of cost orientation on mandated wholesale
broadband access is necessary to achieve

Wind propose to introduce, as an alternative to
appropriate cost orientation, the “retail minus’
approach. Such approach, especially during the

40)NRAs should analyse whether an obligation
of cost orientation on mandated wholesale
broadband access is necessary to achieve

~@ =
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effective competition in case functional

separation

In the absence of cost orientation NRAS
should monitor the SMP operator's pricing
behaviour by applying a properly specified
margin-squeeze test as set out in paragraphs 25.

first few years, until the parameters needed for
an appropriate and competition effective cost
orientation methodology are not consolidated,
could at least safeguard from foreclosure
strategies.

As regard with the concept of “other forms of
separations’ Wind propose leave in the
recommendation just the reference to the
functional one.

effective competition in case functiona
separation or other forms of separation have
proved effectively to guarantee equivalence of
inputs. In the absence of cost orientation NRAsS
should monitor the SMP operator's pricing
behaviour by applying a properly specified
margin-squeeze test as set out in paragraphs 25.
In cases where it is too early for appropriately
evaluating the costs (parameters for demand and
operative costs are not consolidated), NRA
should adopt a retail minus approach. A retail
minus could for example be adopted during the
migration period.

41)Where NRAs consider that there is effective
access to the unbundled fibre loop of the SMP
operator's network and that such access [EHIKEN
IOESIl in effective competition on the
downstream market, NRAs normally EiGHIGHIRGE

IRAPESE o obligation of

wholesal e bitstream access.

With respect to fibre ULL access, this should
not just “hypothetically” but effectively be
granting competition and the exemption from
wholesal e bitstream access obligation should not
apply during the transitory period

41)Where NRASs consider that there is effective
access to the unbundled fibre loop of the SMP
operator's network and that such access is-tikely
to—results in effective competition on the
downstream market, NRAs normally should not
impose an obligation of wholesale bitstream
access.

Migration

42)When NRASs in their market anayses find
that the conditions set out in Section 2 of Annex
[l are met, thiswould normally be indicative of
the absence of SMP in areas where joint
deployment of FTTH networks based on

Migration

42)When NRAs in their market analyses find
that the conditions set out in Section 2 of Annex
[11 are met, this would normally be indicative of
the absence of SMP in areas where joint
deployment of FTTH networks based on

N~
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multiple fibre lines takes place in accordance
with these conditions. NRAs should monitor
whether these conditions will continue to be
met throughout the period covered by the
market review, and whether they result in
effective competition on the downstream
market.

multiple fibre lines takes place in accordance
with these conditions. NRAs should monitor
whether these conditions will continue to be met
throughout the period covered by the market
review, and whether they result in effective
competition on the downstream market.

In the absence of such agreement,
NRAs should ensure that aternative operators
are informed no less than five years before any
de-commissioning of points of interconnection
such as the local loop exchange. This period
may be less than five years if fully equivalent
active access is provided a the point of
interconnection.

In Wind view, it is important to indicate when
the 5 years period will begin to avoid a strategy
by incumbents to announce false closures to
chill LLU investment. It should therefore be
clarified that the 5 years period should be
triggered only once the SMP operator can
demonstrate that NGA deployment is in place
and NGA access services are effectively
available to Altnets.

The Recommendation should therefore advise
that existing access obligations on market 4 and
5 should not deteriorate in terms of quality or
economic competitiveness until cost effective
NGA wholesale access products and a fully
functioning and transparent migration process
arein place.

43)Existing SMP obligations in relation to
markets 4 and 5 should continue and should not
be undone by changes to the existing network
architecture and technology, unless agreement is
reeched on an appropriate migration path
between the SMP operator and operators
currently enjoying access to the SMP operator's
network. Existing access obligations on market
4 and 5 should not deteriorate in terms of quality
or economic competitiveness until cost effective
NGA wholesale access products and a fully
functioning and transparent migration process
arein place.

In the absence of such agreement, NRASs should
ensure that alternative operators are informed no
less than five years, starting from when
wholesale access services needed for migration
are available, before any de-commissioning of

N~
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points of interconnection such as the local loop
exchange. This period may be less than five
years if fully equivalent active access is
provided at the point of interconnection,

NRAs should ensure that
the systems and procedures put in place by the
SMP operator, including operating support
systems, are designed so as to facilitate the
switching of alternative providers to NGA-
based access products.

Wind highlights that it is of the outmost
importance to explicitly request that migration
procedures should be cost effective and should
not hinder service experience for find
consumers

44)NRAs should put in place a transparent
framework for the migration from copper to
fibre-based networks. NRAs should ensure that
the systems and procedures put in place by the
SMP operator, including operating support
systems, are designed so as to facilitate the
switching of alternative providers to NGA-based
access products. Migration should be cost
effective and should not hinder service
experience for final consumers.

45)NRASs should use their powers under Article
5 of Directive 2002/21/EC to obtain
information from the SMP operator concerning
any network modification plans that are likely
to affect the competitive conditions in a given
market.

Wind propose to extend the request of
information transparency not just to replace part
of its existing copper access network with fibre
and plans to de-commission currently used
points of interconnection, but also with respect
to any investmentsin NGA roll out.

45)NRAs should use their powers under Article
5 of Directive 2002/21/EC to obtain information
from the SMP operator concerning any network
modification plans that are likely to affect the
competitive conditionsin a given market. Where
the SMP operator envisages to invest in NGA
roll out to-replace part of its exisling copper
accesshetwork—with-—fibre—and-plans - to-de-

- | I . :
interconnection, NRAs should under Article

9(1) of Directive 2002/19/EC ensure that
undertakings enjoying access to the SMP

tI
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NRAs should
define the format and level of detail of such
information, and ensure  that strict

confidentiality of the information disclosed is
respected.

operator's network receive al necessary
information in timely fashion to adjust their own
networks and network extenson plans
accordingly. NRAs should define the format and
level of detail of such information..—and-ensure

that —strict—confidentiality —of —the information

Wind notes that the analysis of remedies
(modify or removal) is already entrust into the
market analysis process and the NGA
Recommendation should avoid any overlapping
with such consistent and well functioning
regulatory framework.

should-berevienwed:

47)This Recommendation is addressed to the
Member States.

47)This Recommendation is addressed to the
Member States.

ANNEX |

Pricing principlesand risk

1. COMMON PRINCIPLES FOR THE PRICING OF
NGA ACCESS

Under Article 8 (2) of Directive 2002/21/EC,
NRAs are to promote competition in the
provision of electronic communications
networks, electronic communications services
and associated facilities and services inter aia
by encouraging efficient investment in

ANNEX |

Pricing principlesand risk

1. COMMON PRINCIPLES FOR THE PRICING OF
NGA ACCESS

Under Article 8 (2) of Directive 2002/21/EC,
NRAs are to promote competition in the
provison of electronic communications
networks, eectronic communications services
and associated facilities and services inter aia
by encouraging efficient investment in

N~
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infrastructure.

A consistent
regulatory approach may therefore imply that

NRAs use different cost bases for the
calculation of cost-oriented prices for replicable
and non-replicable assets, or at least adjust the
parameters underpinning their cost
methodologiesin the latter case.

infrastructure. In determining the cost base used
for cost-orientation obligations, pursuant to
Article 13 (1) of Directive 2002/19/EC, NRAs
should consider whether duplication of the
relevant NGA access infrastructure is
economically feasible and efficient. Where this
is not the case, the overriding aim is to create a
genuine level playing field between the
downstream arm of the SMP operator and
aternative network operators. A consistent
regulatory approach may therefore imply that
NRAs use different cost bases for the
calculation of cost-oriented prices for replicable
and non-replicable assets, or at least adjust the
parameters underpinning their cost
methodologiesin the latter case.

In cases where investment into NGAs depends
for its profitability on uncertain factors such as
assumptions of significantly higher ARPUSs or
increased market shares, NRAs should assess
whether the cost of capital should reflect the
higher risk of investment relative to investment
into current networks based on copper. Such a
risk premium should be estimated in line with
section 6 below. In case a higher risk premium
is justified, additional mechanisms serving to

Wind propose to clarify that “risk sharing”
approach “should not be used for undermining
competition at retail level” referring to discount
schemes.

In cases where investment into NGAs depends
for its profitability on uncertain factors such as
assumptions of significantly higher ARPUs or
increased market shares, NRAs should assess
whether the cost of capital should reflect the
higher risk of investment relative to investment
into current networks based on copper. Such a
risk premium should be estimated in line with
section 6 below. In case a higher risk premium
is justified, additional mechanisms serving to

N~
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dlocate the investment risk between investors
and access seekers could also be used, such as
long-term access pricing or volume discounts.

alocate the investment risk between investors
and access seekers could also be used, such as
long-term access pricing or volume discounts.
Such pricing mechanisms should be reviewed by
the NRA in accordance with the criteria set out
in sections 7 and 8 below: since should not be
used for undermining competition at retail level.

It should be explicitly specified that, in any case,
equality of input should be granted between
internal transactions within the SMP operator
and third party access.

The price of access to physica network
infrastructure should not be a geographical
average in the presence of substantial cost
differences between various areas._In any case
equality of input should be granted between
internal transactions within the SMP operator
and third party access.

pursuant to Article 11 of Directive 2002/19/EC.
Separated accounts for the NGA infrastructure
and/or service elements to which access is
mandated should be set up in such a manner
that the NRA can

Wind highlights the relevance of accounting
separation remedies to monitor compliance with
cost orientation and equal access obligation.

In order to enforce cost-orientation obligations,
NRAs should impose accounting separation
pursuant to Article 11 of Directive 2002/19/EC.
Separated accounts for the NGA infrastructure
and/or service elements to which access is
mandated should be set up in such a manner that
the NRA can (i) identify the cost of all relevant
assets for the determination of access prices
(including depreciation and valuation changes)
and (ii) monitor effectively whether the SMP
operator grants access under the same conditions
and prices to other market participants as to its

tI
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own downstream arm. Such monitoring should
include the performance of margin-squeeze
tests. Costs should be allocated on the basis of
objective criteria amongst the various wholesale
and retail products which rely on such inputs, to
avoid double counting.

NRAs should estimate the incremental costs
required to provide access to the facilities
concerned. Such costs relate to the ordering and
provisioning of access to civil engineering

infrastructure  or  fibre;  operating and
maintenance costs for IT systems; and operating
costs

associated with wholesale product management.
These costs should be allocated on a
proportionate basis between all undertakings
enjoying access, including the downstream arm
of the SMP operator.

It is necessary to avoid that the wording
“proportionate basis’ will be used to justify
arbitrary anticompetitive allocations.

In Wind view, the costs should be proportionally
allocated to al wholesale service/products
provided irrespective of the operator enjoying
access, including the downstream arm of the
SMP operator.

NRAs should estimate the incremental costs
required to provide access to the facilities
concerned. Such codsts relate to the ordering and
provisioning of access to civil engineering
infrastructure  or  fibre;  operating and
maintenance costs for IT systems; and operating
costs

associated with wholesale product management.
These costs should be allocated to all wholesale
service/products provided irrespective of the

operator GH—&—BFOPGFH-GH&EG—DSSI—S—bGt—WE@H—a”

uhdertakings—enjoying access, including the
downstream arm of the SM P operator.

2. PRICING OF ACCESSTO CIVIL ENGINEERING

INFRASTRUCTURE

. NRASs should

As amatter of fact for all investments donein
the padt, irrespective of the cost accounting
methodology, the regulated costs should not
overestimate the costs effectively borne by the
SMP operator (e.g. the application to assets with
historical cost amortization of acurrent cost

2. PRICING OF ACCESSTO CIVIL ENGINEERING
INFRASTRUCTURE

Access to existing civil engineering
infrastructure of the SMP operator on Market 4
should be

mandated at cost-oriented prices. NRAs should

N~
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regulate access prices to civil engineering
infrastructure consistently with the
methodology used for pricing access to the
unbundled local copper loop.

refl

NRAs should in particular take into account
actual lifetimes of the relevant infrastructure
and possible deployment economies of the SMP
operator. Access prices should capture the
proper value of the infrastructure concerned,
including its depreciation.

should not
consider the risk profile to be different from

accounting methodology).

regulate access prices to civil engineering
infrastructure consi stently with the methodology
used for pricing access to the unbundled local
copper loop. NRASs should however ensure that
access prices reflect and do not in any case
exceed the costs effectively borne by the SMP
operator. NRAs should in particular take into
account actual lifetimes of the relevant
infrastructure and possible deployment
economies of the SMP operator. Access prices
should capture the proper value of the
infrastructure concerned, including its
depreciation.

When setting the price for accessto civil
engineering infrastructure, NRAS sheuld-net
should consider the risk profile to be generally
lower than that of copper infrastructure.

3. PRICING OF ACCESSTO THE TERMINATING
SEGMENT INTHE CASEOF FTTH

NRAs should set prices for access to the
distribution point consistently with the
methodology set for pricing accessto the
unbundled local copper loop. NRAS should
ensure that access prices reflect the costs

Wind remarks that the risk premium should take
into account also the positive impact on the SMP
business of NGAN and not only the negative
impact. To do this we insert the positive impact
to avoid the overestimation of higher risk
premium.

3. PRICING OF ACCESSTO THE TERMINATING
SEGMENT IN THE CASEOF FTTH

NRAs should set prices for access to the
distribution point consistently with the
methodology set for pricing accessto the
unbundled local copper loop. NRASs should
ensure that access prices reflect the costs

N~
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effectively borne by the SMP operator,
including, where appropriate, a higher risk
premium to reflect any additional and
guantifiable risk incurred by the SMP
operator.

4. PRICING OF ACCESSTO FIBRE AT THE MPOP
INTHE CASE OF FTTH (UNBUNDLED

FIBRE LOOP)

When setting access prices to the unbundled
fibre loop, NRAs should include a higher risk
premium to reflect any additional and
guantifiable investment risk incurred by the
SMP operator.

The risk premium should be estimated in
accordance with the methodology set out

in section 6 below.

effectively borne by the SMP operator,
including, where appropriate, a higher risk
premium to reflect any additional and
quantifiable risk incurred by the SMP

operator. This higher risk premium should be
established taking also into account that in
some countries, due to simple industrial
economy reasons, no investment in NGA can
take place without the inclusion of the ex
monopolist operator and without incorporating
the oper ative benefits coming fromthe
substitution of the copper access network with a
fibre one. In such casesthe risk would clearly be
particularly low.

4. PRICING OF ACCESSTO FIBRE AT THE MPOP
IN THE CASE OF FTTH (UNBUNDLED

FIBRE LOOP)

When setting access prices to the unbundled fibre
loop, NRASs should include a higher risk
premium to reflect any additional and
guantifiable investment risk incurred by the SMP
operator.

The risk premium should be estimated in
accordance with the methodology set out

in section 6 below.

N~
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Under the principle of non-discrimination, the
price charged to the SMP operator’s
downstream arm should be the same as the price
charged to third parties.

5. PRICING OF ACCESSTO THE COPPER SUB-
LOOPINTHE CASEOF FTTN

For this purpose, NRAs may consider to
evaluate these costs using bottom-up modelling
or benchmarks, where available.

When setting the price for access to the copper
sub-loop, NRAs should not consider the risk
profile to be different from that of existing
copper infrastructure.

5. PRICING OF ACCESSTO THE COPPER SUB-
LOOPIN THE CASEOF FTTN

NRASs should impose cost-based accessto all
items necessary to allow sub-loop unbundling,
including backhaul measures and ancillary
remedies, such as non-discriminatory access to
facilities for co-location, or in their absence,
virtual co-location.

Regulated access prices should not be higher
than the cost incurred by an efficient operator.
For this purpose, NRAs may consider to evaluate
these costs using bottom-up modelling or
benchmarks, where available.

When setting the price for access to the copper
sub-loop, NRAs should not consider the risk
profile to be different from that of existing
copper infrastructure.

N~
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6. CRITERIA FOR SETTING THE RISK PREMIUM
The return on capital allowed ex ante for
investment into NGA networks should strike a
bal ance between on the one hand providing
adequate incentives for undertakings to invest
(implying a sufficiently high rate of return) and
promoting allocative efficiency, sustainable
competition and maximum consumer benefits on
the other (implying arate of return that is not
excessive). To do so, NRAs should, where
justified, include over the pay-back period of the
investment a supplement reflecting the
systematic risk of the investment in the WACC
calculation currently performed for setting the
price of accessto the unbundled copper loop.
The calibration of revenue streams for
calculating the WACC should take into account
all dimensions of capital employed, including
appropriate labour costs, building costs,
anticipated efficiency gains and the terminal
asset value, in accordance with Recita 20 of
Directive 2002/19/EC.

Systematic risk should be estimated on the basis
of future NGA penetration scenarios. Factors
such as existing broadband penetration, demand
for additional bandwidth, consumers willingness

Wind highlights the need to avoid the possibility
that “including a supplement reflecting the
systematic risk of the investment in the WACC
calculation”_leadsto insert this supplement
directly in the WACC formula with a consegquent
unavoidable lever effect.

What Wind propose is a more transparent
approach whereby the x% supplement is
transparently added

.WACC NGA =WACC COPPER + X%
Moreover, if the NGA network will be developed

only by the SMP, there will be no risks for the
SMP but only the copper network switch off.

6. CRITERIA FOR SETTING THE RISK PREMIUM
The return on capital allowed ex ante for
investment into NGA networks should strike a
balance between on the one hand providing
adequate incentives for undertakings to invest
(implying a sufficiently high rate of return) and
promoting allocative efficiency, sustainable
competition and maximum consumer benefits on
the other (implying arate of return that is not
excessive). To do so, NRAs should, where
justified, include over the pay-back period of the
investment a supplement reflecting the
systematic risk of the investment after the
WACC calculation currently performed for
setting the price of access to the unbundled
copper loop. In particular this adjusted WACC
should be calculated by the NRAs adding an
appropriate percentage to the WACC currently
determined for setting the price of access to the
unbundled copper |oop.

The calibration of revenue streams for
calculating the WACC should take into account
all dimensions of capital employed, including
appropriate labour costs, building costs,
anticipated efficiency gains and the terminal
asset value, in accordance with Recital 20 of

‘ @ ’
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In particular, criteria such as the existence of
economies of scale (especidly if the investment
isundertaken in urban areas only), high retail
market shares, control of essential
infrastructures,

investment for the SMP
operator. The above considerations apply in
particular to investment into FTTH. Investment

Directive 2002/19/EC.

Systematic risk should be estimated on the basis
of future NGA penetration scenarios. Factors
such as existing broadband penetration, demand
for additional bandwidth, consumers willingness
to pay, the degree of infrastructure-based
competition and the likelihood of alternative
operators migrating their clientsto fibre loops
should be taken into account and properly
weighed against other factors such as new
wholesale revenues — including captive sales -
from physical infrastructure access, revenues
from migration charges, and revenues from
connection charges to access points, backhaul
and co-location.

In particular, criteria such as the existence of
economies of scale (especialy if the investment
is undertaken in urban areas only), high retail
market shares, control of essential
infrastructures, OPEX savings, proceeds from the
sale of real estate as well as privileged access to
equity and debt markets are likely to mitigate the
risk of NGA investment for the SMP operator.
The above considerations apply in particular to
investment into FTTH. Investment into FTTN,
on the other hand, which is a partial upgrade of

WIND
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NRAs should give due consideration
to these factors when calculating any risk
premium for WBA
based on VDSL and, in this case, should not in
principle approve of the pricing schemes set

out in sections 7 and 8 below. -

an existing access network, normally has a
significantly lower risk profile than investment
into FTTH. In particular, thereisless
uncertainty involved about the demand for
bandwidth to be delivered viaVDSL, and overall
capital requirements are lower. Therefore, while
regulated prices for WBA based on VDSL
should take account of any investment risk
involved, such risk should not be presumed to be
of asimilar magnitude as the risk attaching to
FTTH based wholesale access products. NRAs
should give due consideration to these factors
when calculating any risk premium for WBA
based on VDSL and, in this case, should not in
principle approve of the pricing schemes set

out in sections 7 and 8 below. NRASs should
publicly consult on their methodology to
determine the risk premium.

7. CRITERIA TO ASSESSLONG-TERM ACCESS
PRICING IN CASE OF FTTH

Access prices adjusted for risk based on long-
term access may vary as a function of time over
which access commitments are made. Long-term
access contracts with defined minimum volume
requirements would be priced at alower level
than short term access contracts. | ESHGRGHN

In Wind view, volume and long term discounts
should not be needed in those cases where do not
exist other operators with comparable
independent access networks.

In other cases, in order to avoid strategic

7. CRITERIA TO ASSESSLONG-TERM ACCESS
PRICING IN CASEOF FTTH.

NRAs should consider that Volume and long term
discount should only be available during the
transitory period (coexisting copper and fibre
access network) or in case of overlapping NGA
infrastructures.

In any case NRA should openly consult on such

N~
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. Under long-term
contacts, entrants would acquire
full control of physical assets, also offering them
the possibility to engage in secondary
trading. Short-term contracts would be available
without long commitments and thus
normally be priced higher, with access prices
reflecting the option value attaching to the
flexibility of such form of access which benefits
the access seeker.

anticompetitive behaviours (i.e. SMP to formally
apply the same discount to its downstream arms
dueto its great volumes and long term
commitments) NRAs should carefully monitor
such discount schemes. In this sense, Wind
requires that discounts should undergo a national
public consultation (Wind requests that the long
term access pricing and volume discount should
be effectively reachable by Alternative
operators).

Moreover, to ensure the equality of treatment
between the OLOs and the SM P downstream
arms, the Volume discounts and Long term
commitment should be transparently
communicated in the Reference Offer.

criteria or other criteria to safequard
competition due to the relevant differences from
operators and market context in different EU
countries.

Moreover Volume discounts and Long term
commitment should be transparently

communi cated in the Reference Offer and to be
considered compliant with competition,
thresholds for Long term access pricing and
Volume discount should be effectively reachable
by Alternative operators.

Access prices adjusted for risk based on long-
term access may vary as a function of time over
which access commitments are made. Long-term
access contracts with defined minimum volume
requirements would be priced at alower level
than short term access contracts. Long-term
access prices should only reflect the reduction of
risk for the investor and therefore cannot be
lower than the cost-oriented price to which no
higher risk premium reflecting the systematic
risk of theinvestment is added. Under long-term
contacts, entrants would acquire

full control of physical assets, also offering them
the possibility to engage in secondary

N~
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For these reasons, long-term access pricing
would be acceptable only if NRAs ensure, in the
framework of ex ante price controls, that the
following conditions are met:

trading. Short-term contracts would be available
without long commitments and thus

normally be priced higher, with access prices
reflecting the option value attaching to the
flexibility of such form of access which benefits
the access seeker.

Long-term access pricing may however be
abused by the SMP operator over timeto sell its
retail services at prices lower than those for its
regulated wholesale services (since it would
charge its own downstream retail arm low long-
term commitment prices), thereby in effect
foreclosing the market. Furthermore, alternative
providers with smaller customer bases and
unclear business perspectives face higher levels
of risk. They are unable to commit to purchasing
alarge number of fibre lines over along period.
They will thus have to stagger their investment
and purchase regulated access at a later stage.
For these reasons, long-term access pricing
would be acceptable only if NRAs ensure, in the
framework of ex ante price controls, that the
following conditions are met:

- Long-term commitment prices only reflect the
reduction of risk for the investor; and

- Thereis a sufficient margin between wholesale

N~
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and retail pricesto allow for market
entry by an efficient competitor in the
downstream market.

8. CRITERIA TO ASSESSVOLUME DISCOUNTSIN

CASEOFFTTH

Investment risk is
closely tied to the number of fibre loops which
remain unused. The higher the share of used
fibre loops, the lower the risk. Access prices
could therefore vary in accordance with volume
purchased. Such volume discounts should only
reflect the reduction of risk for the investor and
therefore cannot result in access prices which are
lower than the cost-oriented price to

which no higher risk premium reflecting the
systematic risk of the investment is added.

While the SMP operator isliable to have a
significant share of the overall downstream
market, in some areas the distribution of market
shares between the SM P operator and

alternative operators might be more balanced. A

8. CRITERIA TO ASSESS VOLUME DISCOUNTSIN
CASEOFFTTH

NRAs should consider that VVolume and long term
discount should only be available during the
transitory period (coexisting copper and fibre
access network) or in case of overlapping NGA
infrastructures.

In any case NRA should openly consult on such
criteria or other criteria to safequard
competition due to the relevant differences from
operators and market context in different EU
countries.

Moreover Volume discounts and Long term
commitment should be transparently

communi cated in the Reference Offer and to be
considered compliant with competition,
thresholds for Long term access pricing and
Volume discount should be effectively reachable
by Alternative operators.

Access prices adjusted for risk based on volume
discountsreflect the fact that investment risk

N~
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more balanced distribution would increase

the likelihood of a higher risk premium which is
adjusted for volume discounts resulting in
higher investment and efficient competitive
outcomes.

Volume discounts should only be accepted by
NRAs provided the following conditions are
met:

decreases with the total number of fibre loops
aready sold in agiven area. Investment risk is
closely tied to the number of fibre loops which
remain unused. The higher the share of used fibre
loops, the lower the risk. Access prices could
therefore vary in accordance with volume
purchased. Such volume discounts should only
reflect the reduction of risk for the investor and
therefore cannot result in access prices which are
lower than the cost-oriented price to

which no higher risk premium reflecting the
systematic risk of the investment is added.

While the SMP operator is liable to have a
significant share of the overall downstream
market, in some areas the distribution of market
shares between the SMP operator and
aternative operators might be more balanced. A
more balanced distribution would increase

the likelihood of a higher risk premium which is
adjusted for volume discounts resulting in

higher investment and efficient competitive
outcomes.

Volume discounts should only be accepted by
NRAs provided the following conditions are
met:

- VVolume discounts are calculated per MPoP and

N~
WIND

-35-

Wind Contribution to the public consultation on arevised draft Recommendation on regulated access to NGA




ORIGINAL TEXT

WIND COMMENT

REVISED TEXT

Highlight in yellow = text to be modified in order to avoid misinterpretation or to improve effectiveness of the Recommendation.
Highlight in green = text to be confirmed for its high relevance on promoting NGA investments and safeguarding competition.

are made available in a non discriminatory
fashion to all access seekersin that area; and

- Volume discounts only reflect the reduction of
risk for theinvestor; and

- Thereis asufficient margin between wholesale
and retail pricesto allow for market

entry by an efficient competitor.

Annex ||

Application of the principle of equivalence
for accessto the civil engineering
Infrastructure of the SM P operator for the
purpose of rolling out NGA networks

1. PRINCIPLE OF EQUIVALENCE

Access to civil engineering infrastructure of the
SMP operator can represent an important input
for the deployment of NGA networks. In order
to create alevel playing field among entrants
and the SMP operator, it isimportant that such
accessis provided on a strictly equivaent basis.

. In
particular the SMP operator should share all

Wind agrees with the need that accessto civil
engineering infrastructure is provided by SMP
operator but highlights that such an obligation
can only help the deployment of Alternative
operators NGA network on avery selected basis
dueto the relevance of scale economies.
Accordingly the principle of equivalence should
also be applied to other relevant wholesale
services such as FTTH unbundling and WBA

Annex ||

Application of the principle of equivalence for
access to the civil engineering Infrastructure
of the SMP operator for the purpose of
rolling out NGA networ ks

1. PRINCIPLE OF EQUIVALENCE

Access to civil engineering infrastructure of the
SMP operator, FTTH unbundling and WBA can
jointly represent an important input for the
deployment of NGA networks and to allow for
infrastructured competition- by facilitating FTTx
unbundling, backhauling and direct connection
of specific corporate buildings and business
areas. In order to create alevel playing field
among entrants and the SMP operator, it is
important that such accessis provided on a
strictly equivalent basis. NRASs should require

N~
WIND

-36-

Wind Contribution to the public consultation on arevised draft Recommendation on regulated access to NGA




ORIGINAL TEXT

WIND COMMENT

REVISED TEXT

Highlight in yellow = text to be modified in order to avoid misinterpretation or to improve effectiveness of the Recommendation.
Highlight in green = text to be confirmed for its high relevance on promoting NGA investments and safeguarding competition.

necessary information pertaining to
infrastructure characteristics, and apply the
same procedures for access ordering and
provisioning. Reference offers and service level
agreements are instrumental to ensuring a
proper application of the principle of
equivalence. Conversely, it isimportant that
any asymmetric knowledge the SMP operator
possesses of the rollout plans of third-party
access seekersis not used by the SVIP operator
to gain undue commercial advantage.

the SMP operator to provide accessto itscivil
engineering infrastructure under the same
conditions to internal and to third-party access
seekers. In particular the SMP operator should
share all necessary information pertaining to
infrastructure characteristics, and apply the same
procedures for access ordering and provisioning.
Reference offers and service level agreements
areinstrumental to ensuring a proper application
of the principle of equivalence. Conversdly, it is
important that any asymmetric knowledge the
SMP operator possesses of the rollout plans of
third-party access seekersis not used by the
SMP operator to gain undue commercial

advantage.
2. INFORMATION ON THE CIVIL ENGINEERING | Wind stresses the relevance that Alternative 2. INFORMATION ON THE CIVIL ENGINEERING
INFRASTRUCTURE AND THE operators access the civil eng| neering INFRASTRUCTURE AND THE

DISTRIBUTION POINTS

The SMP operator should provide third-party
access seekers with the same level of
information on its civil engineering
infrastructure and distribution pointsasis
available internally. This information should
cover the organisation of the civil engineering
infrastructure as well as the technical
characteristics of the different elements of

infrastructure and ducts of the SMP operator
under the same economic and operational
conditions available internally (i.e. equal of
access and equality of input should apply)

DISTRIBUTION POINTS

The SMP operator should provide third-party
access seekers with the same level of
information on its civil engineering
infrastructure and distribution pointsasis
available internally. Thisinformation should
cover the organisation of the civil engineering
infrastructure as well as the technical
characteristics of the different elements of which
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which the infrastructure consists. Where
available, the geographical location of these
elements, including ducts, poles and other
physical assets (e.g. maintenance chambers)
should be provided, as well as the available
space in ducts. The geographical location of
distribution points and alist of connected
buildings should also be provided.

The SMP operator should specify all
intervention rules and technical conditions
relating to access and use of its civil
engineering infrastructure and distribution
points, and of the different elements the
infrastructure consists of. The same rules and
conditions should apply to third-party access
seekers as to internal access seekers.

The SMP operator should provide the tools for
ensuring proper information access, such as
easily accessible directories, data bases or web
portals. Information should be regularly
updated, so asto take account of the
infrastructure's evolution and devel opment and
of further information collected, in particolar
on the occasion of fibre deployment projects by
the SMP operator or other access seekers.

the infrastructure consists. Where available, the
geographical location of these el ements,
including ducts, poles and other physical assets
(e.g. maintenance chambers) should be provided,
aswell as the available space in ducts. The
geographical location of distribution points and a
list of connected buildings should also be
provided.

The SMP operator should specify all
intervention rules and technical conditions
relating to access and use of itscivil engineering
infrastructure and distribution points, and of the
different elements the infrastructure consists of.
The same rules and conditions should apply to
third-party access seekers asto internal access
seekers.

The SMP operator should provide the tools for
ensuring proper information access, such as
easily accessible directories, data bases or web
portals. Information should be regularly updated,
S0 as to take account of the infrastructure's
evolution and development and of further
information collected, in particolar on the
occasion of fibre deployment projects by the
SMP operator or other access seekers.
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3. ORDERING AND PROVISIONING OF ACCESS
The SMP operator should implement the
procedures and tools necessary for ensuring
efficient access and use of itscivil engineering
infrastructure and distribution points, and the
different elements the infrastructure consists of.
In particular, the

. This should

Requests for information, access and use of the
civil engineering infrastructure, the distribution
points and the different elements the
infrastructure consists of by third-party access
seekers should be processed within the same
delays as equivalent requests by internal access
seekers. The

3. ORDERING AND PROVISIONING OF ACCESS
The SMP operator should implement the
procedures and tools necessary for ensuring
efficient access and use of itscivil engineering
infrastructure and distribution points, and the
different elements the infrastructure consists of.
In particular, the SMP operator should provide
third party access seekers with end-to-end
ordering, provisioning and fault management
systems equivalent to those provided to interna
access seekers. This should include measures
aimed at de-congestioning currently used ducts.
Requests for information, access and use of the
civil engineering infrastructure, the distribution
points and the different elements the
infrastructure consists of by third-party access
seekers should be processed within the same
delays as equivalent requests by internal access
seekers. The same level of visibility on the
progress of the requests should also be provided,
and negative answers should be objectively
justified.

The information systems of the SMP operator
should keep track records of the handling of
requests which should be available to the

NRA.

N~
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4. SERVICE LEVEL INDICATORS

. Service level indicators should
measure the responsiveness of the SMP

operator to perform those actions necessary to
provide access to its civil engineering
infrastructure.

The calculation of the service level indicators
should be performed at regular, fixed intervals
and submitted to third-party access seekers.
The NRA should control that service levels

4. SERVICE LEVEL INDICATORS

In order to ensure that access and use of the civil
engineering infrastructure of the SMP

operator is provided on an equivalent basis,
service level indicators should be defined and
calculated for both internal and third-party
access seekers. Service level indicators should
measure the responsiveness of the SMP operator
to perform those actions necessary to provide
access to its civil engineering infrastructure.
Target service levels should be agreed with
access seekers.

Service level indicators should include delays
for replying to requests for information on
availability of elements of infrastructure,
including ducts, poles, other physical assets (e.g.
manholes), or distribution points; delays for
replying to arequest for feasibility to use
elements of infrastructure; a measure of
responsiveness to handle requests for access and
use of elements of infrastructure; a measure of
responsiveness for fault resolution processes.
The calculation of the service level indicators
should be performed at regular, fixed intervals
and submitted to third-party access seekers. The
NRA should control that service levels delivered

N~
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delivered to third-party access seekers are
equivalent to those delivered internally by the
SMP operator. The SMP operator

to third-party access seekers are equivalent to
those delivered internally by the SMP operator.
The SMP operator should commit to adequate
compensation in case of failure to comply with
target service levels agreed with third-party
access seekers.
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5. REFERENCE OFFER

The different items required to provide
equivalent access to the civil engineering
infrastructure of the SMP operator should be
published in areference offer. At a minimum,
the reference offer should contain the relevant
procedures and tools for retrieving civil
engineering asset information; describe the
access and usage conditions to the different
elements which make up the civil engineering
infrastructure; describe the procedures and
tools for access ordering, provisioning and fault
management; and fiX target service levels and
the penalties for breach of those service levels.
Internal access provision should be based on
the same terms and conditions as contained in
the reference offer provided to third-party
access seekers.

Wind invites the Commission to require that the
Reference offer contains at a minimum r elevant
infor mation on the costs associated with the
access to civil engineering infrastructure and
ducts.

5. REFERENCE OFFER

The different items required to provide
equivalent access to the civil engineering
infrastructure of the SMP operator should be
published in areference offer. At a minimum,
the reference offer should contain the relevant
procedures and tools for retrieving civil
engineering asset information; describe the
access and usage conditions to the different
elements which make up the civil engineering
infrastructure; describe the procedures and
tools for access ordering, provisioning and
fault management; alist of the costs
associated with accessing civil engineering
infrastructure and ducts, and fix target service
levels and the penalties for breach of those
service levels. Internal access provision
should be based on the same terms and
conditions as contained in the reference offer
provided to third-party access seekers.
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6. MONITORING BY THE NRA

. For this
purpose they should make sure that areference
offer for access to civil engineering
infrastructure is provided to third party access
seekersin duetime. Also in addition to service
level reports, NRASs should ensure that SMP
operators keep track of all elements necessary
to monitor compliance with the equivalence of
access requirement. Thisinformation should

operator and that the procedures for
access ordering and provisioning are correctly
applied.

In addition, NRAs should ensure that a fast-
track ex-post procedure is available to settle
disputes.

6. MONITORING BY THE NRA

NRAs should ensure that the principle of
equivalenceis effectively applied. For this
purpose they should make sure that a reference
offer for access to civil engineering
infrastructure is provided to third party access
seekersin duetime. Also in addition to service
level reports, NRASs should ensure that SMP
operators keep track of all elements necessary to
monitor compliance with the equivalence of
access requirement. This information should
allow NRAsto run regular controls, verifying
that the required level of information is provided
to third party access seekers by the SMP
operator and that the procedures for access
ordering and provisioning are correctly applied.
In addition, NRASs should ensure that a fast-
track ex-post procedure is available to settle
disputes.

7. ASYMMETRY OF INFORMATION

The incumbent has prior knowledge of third-
party access seekers deployment plans. To
prevent such information from being used to

gain undue competitive advantage, the F

7. ASYMMETRY OF INFORMATION

The incumbent has prior knowledge of third-
party access seekers deployment plans. To
prevent such information from being used to
gain undue competitive advantage, the SMP
operator in charge of operating the civil

N~
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P

NRASs at a minimum should ensure that those
persons involved in the retail arm activities of
the SMP operator may not participatein
company structures of the SMP operator
responsible, directly or indirectly, for managing
access to civil engineering infrastructure.

engineering infrastructure should not share such
information with its downstream retail arm.
NRAs at a minimum should ensure that those
persons involved in the retail arm activities of
the SMP operator may not participate in
company structures of the SMP operator
responsible, directly or indirectly, for

Mmanaging access to civil engineering
infrastructure.

Annex 111
Regulated access to the unbundled fibre loop
in case of co-investment into FTTH

In Wind view thereduction of wholesale
obligationsin case of SMP investing or
granting equivalent accessto only one
Alternative operator should be deleted from
the Recommendation since:

NRAs should impose on the SMP operator

1. Allows a collusive duopoly or a accessto-the unbundled-fibretoop,-but-sheuld

incumbent pick competitor s strategy;. not impose an obligation of cost-orientation

2. Has no sound economic basis. WMWW { _the following-conditions are met:
- The SMP operator hasjointly with at least one | 3. Warrants SMP operators an —Fhe- SMP-operator-hasjeintly-with-at-least-one
other provider of eectronic communications extraordinary and unjustified power in otherprovider-of electronic-communications
services competing on the downstream market | negotiating the agreement with Altnets since services competing on the downstream market
deployed an FTTH network; and only thefirst joining the SMP would benefit deployed an FTTH network; and
- The co-investors deploy multiplefibrelines; | fromit (i.e. Altnetswould front a “ prisoner - The co-investors deploy multiple fibre lines:
and dilemma”). and
- The co-investment project is not exclusive - - The co-investment project isnot exclusive -

N~
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timely notice should be given to the NRA and
potentially interested parties, and these parties
should be allowed to participate on the same
terms and conditions; and

- All co-investors enjoy equivalent access to the

jointly deployed infrastructure (the non-SMP thejernthy-deptoyedatrasiructure-{the-non-
operator(s) on the same terms and conditions as e e e
the SMP operator). conditions as the SM P operator).

2. CONDITIONSUNDER WHICH THE ABSENCE

OF SMP wOULD NORMALLY BE
INDICATED

Joint deployment of FTTH networks by several
co-investors under the following conditions
would normally be indicative of absence of
SMP:

- At least three operatorsin addition to the
operator having been designated SMP at the
time of the market review or, in markets where
an alternative operator competes at retail level
on the basis of its own network (such as acable
operator), at least two operators in addition to
the operator having been designated SMP at the
time of the

market review, jointly deploy and control

FTTH networks; and

- The FTTH networks are based on multiple

Wind agrees that ajoint deployment by 3 co-
investors plus the SM P operator can be
indicative of absence of SMP but only if:

1. The co-investor are effectively
competing on the downstream market jointly
representing at least 50% of the competitive
fringein the retail broadband access market. (to
avoid that agreement signed with “sleeping
aternative operator” can destroy real
competition) AND

2. The possibility for an operator to enter

also in a second phase into the investment
(paying a reasonable higher fee compared to
early investors) is safequar ded.

3. Thejoint agreement istransparently
and publicly offered to all interests operators

2. CONDITIONSUNDER WHICH THE ABSENCE OF
SM P WOULD NORMALLY BE

INDICATED

Joint deployment of FTTH networks by several
co-investors under the following conditions
would normally beindicative of absence of
SMP:

- At least three operators in addition to the
operator having been designated SMP at the
time of the market review or, in markets where
an alternative operator competes at retail level
on the basis of its own network (such as acable
operator), at least two operators in addition to
the operator having been designated SMP at the
time of the market review, jointly deploy and
control FTTH networks; and

e
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fibrelines; and -

|

(the non-SMP operator(s) on the
same terms and conditions as the SMP
operator); and

; and
- The co-investorsinstall sufficient duct
capacity for third parties to use and grant cost
oriented access to such capacity; and

under the surveillance of the Authority and a

reasonable timeis left to formulate intentions

- The FTTH networks are based on multiple
fibre lines; and - Each co-investor enjoys
equivalent and cost-oriented access to the joint
infrastructure (the non-SM P operator(s) on the
same terms and conditions as the SMP operator);
and

- The co-investors are effectively competing on
the downstream market jointly representing at
least 50% of the unbundled lines; and

- The joint agreement is transparently and
publicly offered to all interests operators under
the survelllance of the Authority and a
reasonable timeis |eft to formulate intentions;
and

- The possibility for an operator to enter alsoin a
second phase into the investment (paying a
reasonable higher fee compared to early
investors) is safeguarded; and

- The co-investorsinstall sufficient duct capacity
for third parties to use and grant cost oriented
access to such capacity; and

- The co-investors enable third parties
currently enjoying unbundled accessto the

\~"
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local loop to migrate to comparable NGA
wholesale products in case of de-
commissioning of currently used points of
interconnection
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