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On April 13" Commissioner Kroes laid out five principles that should orient the net
neutrality debate in Europe™:

1. Freedom of expression as an indefeasible right of the European citizen;

2. Transparency as a non-negotiable principle, so that consumers may make well
informed decisions and the en-to-end functioning of the Internet is not put in
jeopardy;

3. The importance of investment in efficient and open networks, as a key driver for
competition and innovation throughout the entire value chain of the Internet;

4. Fair competition as a means to ensure that all valid innovative concepts are given
a chance to thrive and contribute to Europe’s competitiveness and welfare;

5. Support to efficient and innovative business models.

Optimus fully agrees with these five principles, considering that the success of the
liberalization process of the European electronic communications market is largely due
to the steadfast pursuit of these principles in the last thirteen years.

With the current debate, the aforementioned principles assume special relevance but, all
in all, do not mean a revolution in current rules.

The proponents of Net Neutrality conveniently forget that, the majority of the issues
which are in the center of this debate are old discussions and not specific to the current
situation:

a) Two sided markets are common throughout the Internet value chain and outside
the electronic communications market:

b) Exclusive agreements and abusive practices are issues in several markets,
including more traditional ones;

c) Product differentiation both through quality and price is a widely recognized
instrument for social welfare maximization and is not a synonym of abusive
discriminatory practices.

However, being these issues common to several markets, the equivalent to a “net
neutrality” principle has never been applied and no revision of the existing market
principles has been identified has needed.

! Address at the ARCEP Conference (L'Autorité de Régulation des Communications Electroniques et des
Paostes), Paris, 13th April 2010.
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An article® at the MIT's “The Tech” newspaper is extremely clear in what regards the
results of a net neutrality rule in other industries, such as the newspaper: elimination of
the possibility in prioritizing news according to their time sensitiveness as well as of the
possibility to apply price differentiation schemes would have led to a clearly less valuable
service to citizens, creating market distortions that would have stifled innovation®.

Optimus firmly agrees with Commissioner Kroes when, in her speech at ETNO’'s Annual
Conference®, refers that *(...) strong competition in broadband markets may allow a more
relaxed regulatory approach to net neutrality issues. This may allow network operators
and services and content providers to explore innovative business models, leading to a
more efficient use of the networks and creating new business opportunities at different
levels of the internet value chain and better services and applications for European
consumers.(...)"

It is in the network access market that regulatory intervention should focus on. As
explained in the consultation paper and, in other instances, by Commissioner Kroes
herself, competition in the access market, both at the infrastructure and service level,
combined with adequate information transparency, will trigger the necessary market
response.

If competition at the access level is sustainable and thrives, the necessary drive for
product differentiation by network and service providers alike will ensure that any
unanswered demand will give rise to the necessary offer on the supply side. In fact, as all
market indicators reveal, access to high quality content, applications and other cloud
based services will be key demand drivers in the coming years and, as such, quality of
service will be an increasingly important differentiation element for network and service
providers.

Additionally, Optimus supports that, in any market which is not yet mature, as is the case
of the Internet, market structure should be decided by players and not subject to an
administrative solution based on premature assumptions on possible future market
failures or on an ideal vision for a market whose potential, in truth, hasn't yet been fully
tapped.

Decisions like the ones taken by the Federal Communications Commission in the United
States which, in first place, has to deal with a completely different market structure at
the access level, and, secondly, has a take on non discrimination which, in our view, is
short sighted and blind to the different natures of services provided over electronic
communications networks, are real bottlenecks for innovation, investment and market
development.

?Yost, K., (2010, 10" September), Net Neutrality is a broken concept, The Tech, Volume 130, Number 35,
s

E‘JAmong other effects identified, it would have led to (i) the elimination of innovation, such as current

priority news services, (i) higher charges for customers who do not value in-time news feed and (iii) no offer

for clients who are willing to pay an additional fee to ensure that they get time sensitive news as they

occur.

4 Address at Annual Conference of ETNO, Brussels, 23 September 2010.
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By stating that all “bits are born equal” the FCC has failed to recognize the essence of the
Internet. IP based networks have thrived precisely due to their capacity to identify
different bits and bytes and to give them the treatment that their nature demands. That
was one of the breakthroughs that IP based networks brought to the electronic
communications market in comparison to their predecessors.

Another important revolution associated with packet switching is the abandoning of time
division multiplexing (TDM). An Internet based on TDM would never have grown to the
level of innovation and service development that we experience today, since it would
require, for each connection, a permanent allocation of bandwidth that would result in a
too expensive network to manage and, thus, with a cost at a prohibitive level to most
citizens.

What net neutrality advocates, not knowingly (we hope), propose today is, again, to
forego current traffic management tools available to network operators, which have
made possible the development of cost efficient networks and the massive deployment
of broadband services, and create a new Internet based on TDM principles.

However, the diversity of services currently available in the market (and the Internet
itself) is only possible precisely because of the flexibility that network management
enabled. But this flexibility is not, and cannot be confused, with access discrimination nor
with denial of access.

Optimus firmly believes that managed services are a fundamental basis for the
development of innovative services and for the maximization of social welfare in the
Internet market. We believe that part of the net neutrality issue has arisen due to the
confusion between discriminatory behavior, typical of market failures leading to abusive
practices, and legitimate and social welfare maximizing product differentiation through
means of price and quality.

As an example one can take the video renting service recently launched by Youtube. It is
expectable that a client of such a service may be interested in paying an additional fee to
ensure that his video streaming is ensured additional bandwidth or priority in his usage.
This will enable customers who value these high value services to access them in the
conditions they require while others, who do not value them the same way, are not over
priced for a service which they do not use.

This example demonstrates that the possibility of industry'’s players to freely position
themselves in the market and achieve equilibrium is essential, as long as no abusive
practices are deployed.

Market dynamics ought to be supervised, but not through a blind prohibition of legitimate
practices. Existing anti-competitive rules already provide the necessary tools for
regulators to intervene if abuses are identified, being necessary to streamline processes
and ensure the necessary timely coordination between the relevant autharities.
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Taking the extreme example of exclusive agreements, it is of undeniable importance to
ensure that no exclusive agreement which creates a market distortion can be accepted.
This is already true under existing law. The issue that should be raised under net
neutrality is, thus, more related with the ability of existing public authorities to reactin a
timely and coordinated fashion whenever such agreements are made public. It is
essential for the regular functioning of the market that regulatory bodies are able to
instill trust regarding their ability to effectively perform their duties.

Optimus believes that the challenge that is put forth before existing regulatory bodies is
one of ensuring adequate answer in an adequate time, which may justify a discussion
regarding the revision of their current model of functioning. This is a discussion that
should be triggered by the Commission as soon as possible.
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Question 1: Is there currently a problem of net neutrality and the openness of the internet in
Europe? If so, illustrate with concrete examples. Where are the bottlenecks, if any? Is the
problem such that it cannot be solved by the existing degree of competition in fixed and mobile
access markets?

In Portugal, there are no identified problems relating to net neutrality. In this context Optimus
believes it is still premature to discuss the need for any specific solution other than the ones
already available to national and European regulatory bodies.

Nevertheless, and has been stressed by Commissioner Kroes, we believe that competition in
fixed and mobile networks is a key element to prevent any upcoming bottlenecks traditionally
related with net neutrality, since it promotes product differentiation based not only in prices but
in all its other dimensions, e.g. quality of service and content diversity.

This trend of multidimensional competition is already reflected in offers made available today by
operators, namely:

- In triple play offers, where content diversity is crucial. In this discussion, it is important to
stress the importance to all operators of being able to guarantee access to contents
considered to be critical (e.g. major soccer leagues) to their clients.

This is a discussion which is common to net neutrality and that today's experience clearly
shows that existing rules can be sufficient to provide an adequate answer, as long as public
bodies are able to provide market players with a timely answer.

- InInternet offers, where competition has led to a steady increase of the bandwidth available
to all clients, in what refers to instant access speed and traffic limits. The evolution in the
past 5 years of the Portuguese market has clearly demonstrated that higher competitive
levels at the access market provide higher incentives for operators to differentiate
themselves in what regards quality of service, creating a virtuous cycle of innovation and
investment that ends to benefit all customers.

A clear example is the change in retail offers that local loop unbundling brought to the
Portuguese retail market: up until 2004 the maximum download speed available for
residential clients was 512 kbps; as soon as Clix (Optimus ISP) launched its LLU based offer
with 2 Mbps of download, in less than 3 months the incumbent began a massive upgrade of
allits customer base from 512 kbps to 2 Mbps download speed.

The above mentioned examples are illustrative of how issues commonly associated with the net
neutrality debate (access to contents - exclusive or not - and incentives for continuous
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improvements in quality of service) are already old topics in the electronic communications
market.

Thus, it is clear from experience so far that current regulatory tools, which enable (i) the
prohibition of agreements considered to be abusive (competition law) and (ii) incentives for
product differentiation by means of improved quality of service (access regulation), have proven
effective against these perils heralded by net neutrality proponents.

The Internet is still expanding today and it is not possible, for any player, to predict more than
some trends which, per se, give no certainties of representing the reality of the marketin a
nearby future.

Thus, based on current trends of Internet traffic growth, one can expect that the sustainability of
the current cycle will be a challenge for all present in the market, network operators, service
providers, application providers and public bodies:
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network
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Network
investment

Insufficient Increase in
network services an
capacity contents

available

Increase in
broadband
client usage

Additionally, incentives for increased innovation and efficiency by content owners in making
available their offers, as well as for efficiency in usage by clients will also be relevant issues. In a
context where a scarce resource (network capacity) has increasing demand it is crucial that all
actors in the value chain have the necessary stimuli to keep their usage aligned with their needs,
thus minimizing social welfare losses.

Optimus - Comunicacdes S.A.
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Yes. As it has already been mentioned, the challenges related with net neutrality are, for their
most part, nothing more than the revamping of questions already present in the market, but
sometimes put on slightly a different context.

Instruments to tackle issues such as access competition, non-discrimination and transparency of
retail offers and adequate traffic management are present both in the current and the new
regulatory framework, as well as in current competition law.

In this context, Optimus considers that what should be subject to special attention by the
European Commission is the reinforcement of coordination mechanisms between the different
public bodies which will be called to intervene in the Internet context, so that the administrative
decision process may be compatible with the market's evolution.

Optimus believes these questions of coordination demand a European wide discussion on how
the different regulators (content, electronic communications, competition, consumer rights and
intellectual property) which intervene in the market should be organized and cooperate between
themselves.

Traffic management in current networks is essential for the provision of an adequate quality of
service to end users.

In conceptual terms, traffic management of an electronic communications network, may assume
several forms:

e (lient protection (e.g. DaS, spam, flooding);
o Network protection (e.g. equipment failure, virus, cyberspace attacks, etc.);
e FEfficient cost management of the content required by clients (e.g. Local Caching);

Optimus - Comunicacdes S.A.
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e Specific traffic prioritization, namely traffic with higher latency and jitter sensitivity
(e.g. VolIP, video streaming)

e Guaranteeing network resource’s to all clients, whenever contention and traffic
congestion issues arise or to avoid abusive behavior from specific clients which have
direct impact in the quality of service provided to others.

e Guaranteeing network capacity to provide any contracted premium service (e.g.
eHealth, security services).

Thus, the abjective of existing management techniques is not only to protect users' rights, as is
the case of a secure access to the Internet, but also to ensure the allocation of a scarce resource
(bandwidth) accordingly with each client’s needs (e.g. simple browsing activities which are less
sensible to latency and jitter and require less capacity, may be, in a congestion scenario, subject
to less priority than those associated with video streaming).

The case of mobile networks is another compelling example of the importance of traffic
management tools. | n these networks, there is a very high degree of bandwidth sharing by clients
under the same cell. This sharing is inherent to the technology and, thus, is not possible to
circumvent.

In this context, there are several situations which have great impact on the quality of service
provided to end users and which are directly connected with the idiosyncrasies of cellular
networks: (i) their susceptibility to interferences which have direct impact on the coverage of
each cell; (ii) unpredictability of the transmission conditions associated with each possible
location of usage; (iii) the extreme variation of network usage along the day and throughout
each cell, which is worsen by the strong mobility of users.

These situations, associated with the fact that bandwidth is shared by all clients under the same
base station, leads to a much greater importance of network management tools in these
networks.

Providing adequate information about each service and the way the traffic is managed by
operators (foremost, the way this management impacts on the customer experience) to the end
user is, in our view, sufficient for the competitive and sustainable development of markets where
managed and/or best effort services exist.

Optimus - Comunicacdes S.A.
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Thus, as long as sufficient transparency is made available, the competitive process between
operators will ensure that those providing an insufficient quality/price service ratio will be pushed
out of the market or forced to adapt their offers to existing demand.

As already stated, the evolution of fixed broadband offers in Portugal is an example of this
virtuous market interaction between supply and demand in a multi-operator environment:

e In 2001, available services had traffic limits. As competition spurred, ISPs rapidly
evolved to solutions without such limits on traffic so that they could increase their
customer base. These change in the offers was well perceived by the end users and
was in direct response to client's demands;

e In a second phase, when the retail broadband market was stagnating, alternative
operators launched LLU based offers, again with special emphasis on improved
quality, this time providing greater download speeds.

Thus, the removal of service differentiation would imply that a significant part of the market
would be deprived of solutions directed to their specific needs (and for which they are willing to
pay a premium) while another part would have access to a level of service higher than the one
they require and, most likely, at a higher price than the one they would otherwise have to pay.

Economic literature is quite clear in what regards the inefficiency of this kind of solution. In a
context where the aim is to ensure the distribution of a scarce resource between different agents
in the market, differentiation in a sense where different cases are treated differently is not
equivalent to abusive discrimination (where equal cases are treated differently).

In fact, the first ensures maximization of social welfare while the latter generates disequilibrium
and reduces overall welfare.

In brief, Optimus believes that it is essential that the end customer has the necessary
information to choose the offer that best suits his needs. As long as the NRA and NCA work in
coordination so that effective competition is ensured, the market will react and find its
equilibrium while maximizing social welfare gains.

Question 6: Should the principles governing traffic management be the same for fixed and
mobile networks?

As we mentioned before, mobile networks face a reality that differentiates them from fixed
networks. Their technological limitations (namely in the access component) imply a more flexible
management of traffic within the network.

However, as long as information transparency and access competition are ensured, we do not
foresee the need of any restrictions on traffic management.




Public consultation on the Open Internet and Net Neutrality
in Europe

It is within this context that there is no reason to consider any specific rule for mobile networks,
since the same rule applies to all networks: maximize the quality of service provided to the end
user with the most efficient network usage possible.

Question 7: What other forms of prioritisation are taking place? Do content and application
providers alsa try to prioritise their services? If so, how - and how does this prioritisation affect
other players in the value chain?

The increasing usage of CON's by some content providers can be seen as a way of traffic
prioritization of their services when one analyses en-to-end traffic distribution. This prioritization
has impact on the service provided by network providers depending on the location of those CDN:
the closer they are to a network, the lesser are the connectivity costs incurred by the operator.
This is an example of how the decision of one element in the value chain affects the others'’ costs.

At the same time, the possibility of direct peering of an ISP to a content provider will enable the
former to ensure a greater quality of service to its customer at a lesser cost.

Both the first example and the second are means to ensure greater quality of service and, as long
as they do not imply the exclusion of access by third parties to content considered to be of a
critical nature, they are legitimate practices. Optimus believes that similar solutions will continue
to appear in the market due to the increase demand of network bandwidth and that they should
not be restricted, as long as they comply with existing competition rules.

It is also relevant to notice that such prioritization mechanisms exist in other places of the
Internet value chain.

It is common knowledge that search engines give priority to specific information in search results,
depending on agreements made with advertisers. This form of information prioritization is
commonly accepted by all in the market, since it is seen has the natural result of market
dynamics.

It would be interesting to ponder on a scenario where restrictions to the way search results are
displayed were imposed. Indeed, it is unequivocal that current commercial criteria for the display
of search results may not correspond to the end user best interests. However, such restrictions
aiming to impose neutrality in the treatment of search results would lead to a clear reduction of
the revenue stream to companies such as Google, thus impairing their capacity to invest in
service innovation on other parts of the Internet value chain.

We believe that the current equilibrium, as a result of the normal functioning of the market, has
benefits which greatly offset any inconvenience related with the commercial prioritization of
search results.

The same reasoning is applicable to net neutrality.
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Question 8: In the case of managed services, should the same quality of service conditions and
parameters be available to all content/application/online service providers which are in the
same situation? May exclusive agreements between network operators and
content/application/online service providers create problems for achieving that objective?

As stated before, Optimus believes that the development, by the market, of solutions which
follow the interest of the end user should not be artificially limited. The concern for regulatory
bodies should restrict to the analysis on whether such solutions represent, or not, a constraint to
the level playing field in the market.

There is a clear distinction between service blocking and the differentiation of offers depending
on the service provided. As already stated such service differentiation ensures the efficient usage
of a scarce resource (bandwidth) and, thus, is socially and economically desirable.

The existence of managed services enables such differentiation and, thus, the main concern
should be whether the available value proposals truly reflect the intrinsic differences between the
services provided. Again, as long as competition at the access level is ensured, the market itself
will eliminate any offers which are not reasonable, which leads us again to the importance of
regulation, first and foremost, as a means to ensure that a level playing field exists at the
operator/service provider level.

As for exclusive agreements, and as a principle, Optimus considers that any agreement that has
the objective or result of thwarting competition (for instance, a national operator who negotiates
an exclusive access to Google, by which only some clients of that network could access that
searching engine in Portugal) should not be permitted.

Freedom of negotiation should be given priority but no tolerance can be given to deals which
result in a restriction to competition. Such agreements will stifle market development and may
have a cascade effect on the Internet value chain.

All in all, Optimus believes that Member States already possess the tools to tackle the issues
discussed in this question. However, Internet dynamics gives greater visibility on the need to: (i)
ensure that the decision process and the analysis skills of the relevant institutions are adequate
to the challenges ahead; (2) further analyze the interaction model of these entities in order to
ensure that the issues raised are dealt with in a coherent way by the different public bodies.

Therefore, we stress again that the challenge for Member States is mare in what regards the
articulation of different regulatory bodies per se and the existence of a stream lined decision
process which ensures a timely decision and not as much in the creation of new tools to intervene
in the market.
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As mentioned above, the mechanisms to ensure the proper development of the market
throughout the value chain already exist. Additionally, Optimus believes that in markets which
are not yet mature and which evolve at great speed (as is the case of the Internet based
businesses), self-regulation is an important instrument to avoid abuses, since the different
players in the value chain have a privileged position to perceive the different forces at play and
aptly find the equilibriums which ensure a sustained development.

Any kind of ex-ante regulation in a market with such rapid development, as is the case of the
Internet, creates a serious risk of generating distortions which may result in greater damage than
good. Thus, in these situations, regulation should be used as a last resource, whenever the
market fails to regulate itself.

We believe that it is too soon to arrive at a conclusion regarding business models which are not
yet stabilized, especially when one sees new and innovative products being introduced in the
market everyday testing existing equilibriums.

As stated before, commercial freedom should be protected at all cost (except when competition
concerns are at stake) and Member States should refrain from mandating business models for
services that, in truth, are still to be developed.

In one hand, current business models are still far from exploring the full potential of current
technology. On the other, technology also evolves at an accelerated rhythm, promoting the
constant evolution of those models.

In this context, while Optimus believes that current business madels have proven sufficient for
the development of the Internet up until now, this is not a guarantee for the future: it is essential
to maintain the freedom for negotiating different solutions so that if current market equilibriums
are destroyed, market players are free to find a new one, which best ensures the needs of the
business models that may then exist.

Optimus - Comunicacdes S.A. Paginal3
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Therefore, intervention should be restrict to a minimum and be direct to suppressing anti-
competitive behaviors in an ex-post context, always in close, swift and efficient cooperation
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