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Introduction

The affiliates of AT&T Inc. that provide communiaais services to, from and within
European Union Member States (collectively, “AT&Ttgspectfully submit these
comments on the European Commission Public Corniswitan the Open Internet and
Net Neutrality in Europe, published on 30 June 2Qk6 “Consultation Paper”).

Operating globally under the AT&T brand, AT&T's pat, AT&T Inc., through its
affiliates, is a worldwide provider of Internet Ryool (IP)-based communications
services to businesses and a leading U.S. prowvtievireless, high speed Internet
access, local and long distance voice, and dirng@oblishing and advertising services,
and a growing provider of IPTV entertainment offigs. AT&T Inc. operates one of
the world's most advanced global networks, carryimage than 18.7 petabytes of data
traffic on an average business day, the equivalieat3.1 megabyte music download for
every man, woman and child on the planet. Withrajpens in countries that cover 97%
of the world’s economy, AT&T Inc. has extensive expnce as an incumbent and a
new entrant, as a fixed line operator and a maipkrator, and in the dynamic areas of
converged technologies and services.

In the EU Member States, AT&T Inc., through itsil&ffes, is a competitive provider of
business connectivity and managed network servasesb is a leading provider of
bilateral connectivity services linking the U.Sthvihe EU Member States.

AT&T appreciates the opportunity to express itsmgen this public consultation on

Network Neutrality and hopes that its responsebkaggist the European Commission in
its report to the European Parliament and Cour&T&T also hopes that its comments
will be helpful to the European Commission in itrder task of formulating a

comprehensive strategy for the sustainable devetoprof the Information Society

within the EU Member States, and among the EU Men8iates and the globally

interconnected Internet networks, allowing markeirtipipants to invest in the

infrastructures and services which will benefittbobnsumers and businesses.
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Summary

AT&T supports the goal of an open Internet, whickams an Internet ecosystem that
enables users to exchange ideas and communicatg, fgeves them freedom to access
the lawful applications and content they wish te,usnd affords them the ability to
choose and assemble packages of services and emiifivat meet their needs.

Prior decisions by governments to avoid unnecesezguylation of the Internet are
validated every day by the spectacular growth @& thternet and its remarkable
contribution to culture, political discourse, antbeomic development throughout the
world. The Internet has evolved from being a nekmhat once provided only file

downloads and remote access to distant acadengov@rnment computers to being a
vibrant global commercial network that now providasuntless different services to
millions of content and applications providers diitions of users.

The Internet has become the most powerful enginecohomic growth in our time
precisely because governments have wisely allowatten forces to shape its evolution
free from prescriptive regulation that would haweKed in place certain specific
technologies or business models. Further dynardi@reces are likely to occur in
response to future technological change and consderaand. Indeed, the Internet’s
next 40 years are likely to be just as dynamidsafirst 40 years. To avoid limiting the
future growth and development of the Internet, smlactual problems and harms are
specifically demonstrated, Internet regulation $thaemain limited to protecting the
basic customer freedoms associated with opennelssustomer value under which the
Internet has always operated.

In particular, as the UK regulator, Ofcom, recertbncluded in describing its initial
position in its recent Consultation Paper, maintgran open Internet does not require
the implementation of new, prescriptive network tnality rules that would restrict
traffic managemenitWith the new powers attributed to the National Hatprs by the
EU Directive on Universal Service and Users’ Rightslating to Electronic
Communications Networkspotential problems can be solved readily by théiddal
Regulatory Authorities in the event that any marlelure actually does appear. As
Ofcom emphasises, any discriminatory conduct mdikvith significant market power
is likely to be closely scrutinised to ensure thame no anticompetitive effects.

Certainly, there is no evidence of any such genevatket failure brought on by a

dominant participant abusing its market power, has there been evidence of
anticompetitive practices by an individual actoattihave not been resolved quickly
through the application of existing regulatory me&as and procedures. Indeed, Ofcom

! Ofcom, Traffic Management and ‘net neutrality,’ R4ne, 2010 (“Ofcom Consultation Paper”), Sects.
111 &4.54

2 Directive 2009/136/EC of the European Parliamet af the Council, 25 Nov. 2009.

% Ofcom Consultation Paper, Sect. 1.11.
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notes that it has received “no formal complaint®nfr industry that require
investigation.*

There is also no basis to the claims made by sdme évolving Internet traffic
management or prioritisation practices now thredten historic “neutrality” of the
Internet and therefore require new prescriptiveulagpn. The Consultation Paper
refers, for example, to “[cloncerns . . . that tdpenness of the internet, and therefore
its benefits to society and the economy, may beetmghed if network operators seek to
treat traffic differently, for example on the bagf origin, destination, the type of
service or content that is being transmitted, dmeptcriteria.® In fact, traffic
management and other network practices to ensuaétyqwf service for particular
Internet applications and content have been widedgd for many years without
controversy. In addition, the rapid convergencealbklectronic communications onto
the IP platform and growing network demands willkedhe continued use of these
traffic management practices increasingly importemtconsumers in the future to
ensure their economic access to the content andmiation services they desire. That
is especially the case for users of mobile broadbservices, since mobile operators
must rely heavily on the use of network managenettiniques to avert or respond to
network failures or congestion of scarce spectracthta allow customer use of latency-
sensitive applications.

Arguments that regulators should now restrict ttaffnanagement and service
differentiation by ISPs fail to take account of tbagstanding non-controversial use of
these practices by operators throughout the worlte adoption of such policies would
create significant costs and practical difficultiésr operators subject to these
requirements and would undermine the EU’s mostsimgsobjectives for the digital
economy: expanding deployment of more capable lvarad facilities and fostering
investment in related technologies and services.

Substantial new investment is needed to supporutipgecedented growth of Internet
traffic and the increasing demands of its changiaffic mix and to extend broadband
networks to increase the availability of broadbardvices. Most importantly, to fund

these investments, and to expand broadband adpptlametwork providers need to be
able to price their services in manners that araaive and affordable to consumers.
Reliance on the expansion of facilities alone toetnmternet traffic growth and

changing usage patterns would require significashditeonal construction leading

inevitably to the need for consumer price increasdes would reduce broadband
adoption, even if it was possible for network opers to avoid the use of traffic

management techniques simply by building additidaailities.

In fact, because of the continued growth of bantlwidtensive services, and the
increasingly large and unpredictable spikes inrivgetraffic, the construction of new
facilities will not be sufficient by itself to maiain economic service capability and
guality. Consequently, ISPs must place increasei@nce on traffic management
practices to maintain services. Any restrictiontlom use of these practices would limit

41d., Sect. 1.9.

® Consultation Paper at 2.
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the speed and functionality of Internet servicesrall and reduce the utility and value
of the Internet for all users.

For these and the further reasons set forth inetf@smments, AT&T submits that
significant harm would be caused by the prescrptagulation of traffic management.
Today, there is no compelling rationale for impgsany ex ante restriction on the use
of traffic management, or for preventing networlergiors entering into voluntary, fee-
based commercial arrangements with both consumeds content providers for
guaranteed quality of service and thereby providsignificant potential benefits to
consumers.

AT&T believes that the role of regulators in theseumstances should be to monitor
the market to see whether real problems are dewglopAs the Organisation for
Economic Co-operation and Development (OECD) ancherous economists have
observed, the imposition of new regulation basedspeculation of future harm is
premature and potentially damagthgSimilarly, Vice President Neelie Kroes noted at
the ARCEP Conference in Paris on 13 April 2010 tha¢ should avoid taking
unnecessary measures that may hinder new effibigsihess models from emerging.”
If any corrective action is needed, AT&T believhattsuch action should be informed
on a case-by-case basis by the specifically-idedtiproblems.

AT&T also supports the use of consumer-focusedcjplas requiring ISPs to furnish
end-users with the ability to send and receivelelgal content of their choice, use the
services and run the applications of their choéeel connect the hardware and use the
programs of their choice, provided they do not hémmnetwork. These are similar to
the principles adopted by the EU Institutions in020and by the U.S. Federal
Communications Commission (FCC) in 2005This approach would preserve the
openness of the Internet, while maintaining incesgifor broadband providers to make
the massive investments necessary to increase daoddeployment. It also would
encourage those providers to invest in the nexeggion “smart” networks that are
needed to support the innumerable new and variedniet applications that will enrich
our daily lives, as well as make us healthier, rsafeore energy efficient, and more
prosperous.

* % %

® Organisation for Economic Co-operation and Develept, Internet Traffic Prioritisation: An
overview at 5 (Apr. 6, 2007)available athttp://www.oecd.org/dataoecd/43/63/38405781.pdf
(concluding that it would be “premature fgovernments to become involved at the level of petwo-
network traffic exchange and demamglitral packet treatment for content providers”).

7 SeeEUROPA Press Releases,
http://europa.eu/rapid/pressReleasesAction.dotefe=SPEECH/10/153&format=HTML&aged=0&lan
guage=EN&qguiLanguage=en

8 SeeFCC, Policy Statemenfppropriate Framework for Broadband Access to titerinet

overWireline Facilitiss, 20 FCC Rcd. 14986 (2005)rfternet Policy Stateméit available at
http://hraunfoss.fcc.gov/edocs_public/attachmat€@o5-151A1.pdf Given the unique technical and
operational challenges that the wireless broadeardonment poses for network operators as weheas
wireless industry’s pending migration from 3G to d&vices, AT&T does not believe it is appropriate
apply such requirements to wireless broadbandratexccess services at this time.
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AT&T responds to the questions asked by the Coasoiit Paper as follows:

Question 1: Is there currently a problem of net nteality and the openness of
the internet in Europe? If so, illustrate with comete examples. Where are the
bottlenecks, if any? Is the problem such that itroeot be solved by the existing
degree of competition in fixed and mobile accessrkeds?

To AT&T's knowledge, there have been no significgmmbblems linked to net
neutrality, either in the European Union or in theited States, and certainly none that
have not been quickly resolved. Indeed, the spéounl at the root of the current “net
neutrality” debate rests on deeply flawed premisesluding that the Internet has
always been an inherently neutral collection ofrfdupipes” that cannot distinguish
among packets based on their associated applisatiprrontent, and that new tools
allowing operators to prioritise particular datawnthreaten the Internet's supposed
historic “ neutrality.”

As described in these comments and in the attaEngtheering Background, each of
these premises is mistaken, and the strict “noaridisnation” requirements proposed
by net neutrality advocates to address this puegddithreat” are not only unnecessary,
but would have severe adverse effects on broadipaodders and consumers, by
prohibiting longstanding network management prasticinhibiting the provision of
widely used applications and services, increasmgsemer rates, and limiting further
deployment and adoption of the broadband servicasdre increasingly important to
all countries’ future growth and prosperity.

The Internet has never been merely a collectiofdomb pipes” and has never been
“neutral” in its treatment of different applicat®nand content. Rather, content
providers with capital resources have long purctiageecialized network services in
order to distinguish their traffic from other Imtet traffic and to offer their end users
far better Internet experiences than would be péssvithout those quality-of-service
enhancements.

Nearly three decades ago, the Internet Enginefras Force (IETF) — the Internet's
standard-setting organization — first includedygpé& of service” field within the Internet
Protocol to enable prioritization of real-time anather performance-sensitive
applications. The IETF expanded upon that capability in 1994 4898 by creating
the — differentiated service code point field (DSCP or—DiffServ), and it has now
incorporated an even more advanced version of ¢hjgability into IPv6° Net
neutrality advocates that contend that no Intepaekets should be provided with any
transmission quality superior to that given evettyeo packet — regardless of whether

°Seelnformation Sciences Institutiyternet Protocol DARPA Internet Program ProtocgleSification,
RFC 791 at 11 (Sept. 1981xvailable athttp://www.ietf.org/rfc/rfc0791.txt.

9 see generallyames F. Kurose & Keith W. Ros3omputer Networking: A Top-Down
Approach367 (5th ed. 2010).
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this extra quality derives from guaranteed bandwaitreduced packet loss, latency or
jitter — are, in effect, trying to re-write the opelETF-approved standards that have
made the Internet such a tremendous success

Broadband providers have long sold prioritised bdji@s to enterprise customers,
including content providers, to ensure proper hagdbf performance-sensitive Internet
and other content through a broadband providetiweor. Such services can make use
of packet-prioritisation techniques on several geot layers, including DiffServ on the
IP layer and analogous mechanisms on other lagard) as the ATM, Ethernet, and
MPLS protocols. Broadband providers use the sarasicbtypes of service-
differentiation technologies in the residential k&rto guarantee quality of service for
performance-sensitive IP applications and conteath as IPTV and VolP, that are
offered to consumers over the same physical infreitre as best effort Internet access.
In addition to these longstanding prioritisatiorchteiques, application and content
providers with the capital resources to purchaséces from third-party CDNs such as
Akamai or Limelight — or to build CDNs of their owmas Google and other large
content providers have done — enjoy huge performauvantages over rivals without
those resources. Traffic shaping, CDNs and traffioritisation are all forms of
Internet traffic management and demonstrate tleatifie of such practices is not a new
feature of the Internet economy.

Just as there is nothing new about network practibat ensure quality of service for

particular Internet applications and content, regiils there is any basis for concern that
such practices pose some new threat to the Interopénness. To the contrary, such
practices have proliferated for years without coversy, and the Internet has never
been healthier, more functional or more open. é&@mple, just in the last few years,

new social networking applications and multimediesshave exploded in popularity:

The video giant YouTube did not even exist in Jayu2005, but now
delivers nearly 10.5 billion videos each monthhia United Stategnd has
recently begun offering high-definition video witresolution of 1080p"
The social networking site Facebook, which was tetan 2003 and was
confined to college campuses until 2005, now clameer 500 million
users:?

Twitter, which did not exist in 2005, is now theirth most-used social
network, with 55 million monthly visit&®

'See 1080p HD Is Coming to YouTubeYouTube Blog, Nov. 12, 2009,
http://youtubeglobal.blogspot.com/2009/11/1080pebdies-to-youtube.html

12 Facebook, Press Room, Statisthusp:// www.facebook.com/press/info.php?statistics

Douglas Mcintyre,Facebook gets funding offer from Russian privateitgcfirm, Daily Finance,
May 23, 2009, http://www.dailyfinance.com/2009/05/23/facebooksgiinding-offer-fromrussian-
private-equity-firm/

13 Andy KazeniacSocial Networks: Facebook Take Over Top Spot, @n@timbs
Compete.com, Feb. 9, 2008itp://blog.compete.com/2009/02/09/facebook-mysgedtersocial-
network/
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- Amazon.com, which sold its first Kindle in late 2ZQthas altered the way
that millions of people obtain and read books, geidals, and blog content
and has already prompted several competing sertices

These content and application providers and oti@ve changed the face of the Internet
and society at large all without any impedimentrfrbroadband providers or any need
for government regulation. Indeed, the Internet tscceeded largely because
broadband providers invested scores of billionsdofiars into broadband network
infrastructure to accommodate demand for theseicgtigns. Similarly, 3G wireless
broadband services have surged, and the wirelegsetpkace also boasts a range of
wireless platforms that have spawned literally hedd of thousands of wireless
applications from third-party developers.

Notwithstanding the huge growth in Internet usage aassive global increase in
Internet traffic in recent years, there is no emmethat unregulated traffic management
has in fact led to any anticompetitive or discriaiory practice that has not been fully
and swiftly addressed through the application ofstexg regulatory measures and
procedures. Any structural concern with the magesformance is speculative rather
than fact-driven, and as long as this is the sinatAT&T believes that all regulators
should refrain from prescriptive regulation inteddéo resolve potential future
problems.

Such regulation could limit or prohibit longstanginetwork management practices,
inhibit the provision of widely used applicationsdaservices, increase consumer prices
due to mandated inefficient network design and rgameent, and thus reduce the
deployment and adoption of the broadband servitaséare increasingly important to
all countries’ future growth and prosperity. Acdimgly, rather than take such action
based on speculation that a market failomght arise someday in the future, the
Commission should require adherence to consumeiséat principles and should take
further action only if real problems in fact arise.

AT&T also concurs with Ofcom’s analysis describadts recent Consultation Paper on
Traffic Management and ‘net neutrality’ that indees to engage in exclusionary
conduct in connection with traffic management aiely to exist only where a

dominant participant is able to abuse its marketqyd®> As Ofcom further emphasizes,
in competitive markets, where consumers may responéttempted exclusionary
conduct by switching to rival operators, marketés prevent any harm to competition
or consumer$® Broadband markets in both the EU and U.S. are highmpetitive,

14 seeMellissa J. Perensodmazon Kindle Review: Igniting Interest in E-BogkBZ World, Nov.
21,2007, http://www.washingtonpost.com/wp-dyn/content/aef@007/11/21/
AR2007112100036tml; BBC News,Plastic Logic e-reader aims to challenge Kindlan. 7,2009,
http://news.bbc.co.uk/2/hi/technology/8446959.stm

15 Ofcom Consultation Paper, Sect. 4.18.

81d. Although Ofcom is rightfully concerned only withe possibly exclusionary practices of operators
with market power, certain groups promoting nettradity believe thaainy exclusionary practice should
be prohibited — even by operators without marketgro This, of course, ignores the significant
consumer value that may be delivered by rivalraastres among competitive operators and rejects
free markets as facilitators of customer interest aelfare.

7
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providing effective choice for end users. Pastegigmce has shown that offers by
network operators limited to specific content ardviges, so-called “walled gardens,”
tend not to be successful with customers. Theeefmperators almost always choose to
provide customers with alternatives that allow thactess to the complete range of
content available on the Interrét.Indeed)nternet users are generally very attentive as
regards restrictions on their access to internetices, and many declare that they
would switch providers in case of such restrictih©fcom also properly concludes
that any discriminatory conduct by dominant firnsslikely to be closely scrutinised
under existing regulatory and competition law prhges and there is therefore no
reason to impose new blanket restrictions on traffianagement to address such
concerns?

In addition, under the EU regulatory framework, aattempt to regulate traffic
management would first have to demonstrate thatrtheket fulfils the “threecriteria”
test to be susceptible to ex ante regulatfothe European Parliament and the Council
underscored the importance of this threshold requént in the November 2009
telecom package, which noted that “[clonsideringttlthe markets for electronic
communications have shown strong competitive dyoanm recent years, it is essential
that ex-ante regulatory obligations only be imposdtere there is no sustainable
competition.®*

To AT&T’s knowledge, there have not been at the IElel formal complaints from
industry regarding traffic management that reqinkestigation. In the United States,
the FCC has found it necessary to take action twilye: first, to stop Madison River
Communications, a small rural local exchange carfiem unreasonably blocking the
use of certain VolIP services by its customers; sgubnd, to prevent the cable service
provider, Comcast, from using a particular congestmanagement capability to
unreasonably interfere with certain peer-to-peglieations used by its customéfsin
both instances, FCC actions directly targeted pexific practices in question and led

" Note the general disappearance of walled gardemiration services previously provided by AOL,
Compuserve or Minitel in favor of broad internet@ss. But also note that certain walled gardens ma
be quite attractive to customers (e.g., Apple’oithApps Store) relative to broader alternatives.
either case, the market functions to ensure trgtboers receive the content they want.

18 An Internet service provider restricting or limig the use of internet services or applicationsldou
lose between a quarter and a third of its customeerempetitors with either the same or highergsic
Customer survey by Synovatepnsumer expectations of the Intefriggbruary 2009, at 18.

19 Ofcom Consultation Paper, Sect. 1.11.

%0 The three cumulative criteria for ex ante regolatire: high and non-transitory barriers to market
entry; the market displays characteristics suchithill not tend towards effective competitionev
time; and insufficiency of ex post application oihepetition.SeeCommission Recommendation of 17
December 2007 on Relevant Product and Service Nariet. 2, 2007/879/EC.n law alone.

2 Directive 2009/140/EC of the European Parliamexwt af the Council, 25 Nov. 2009, at L337/37.

2 5eeFCC Memorandum and Orddformal Complaint of Free Press and Public Knowledgminst
Comcast Corp. for Secretly Degrading Peer-to-Pegplizations 23 FCC Rcd. 13028 (2008); Order,
Madison River Commc’ns, LLQO FCC Rcd. 4295 (2005).

8
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to the voluntary resolution of both cases rapidiyl affectively?® In fact, in the case of
Madison River, the FCC quickly reached a consentaedewith Madison River without
the need for protracted investigation. In the cat&€Comcast, the FCC adopted a
declaratory ruling that ultimately validated theanges that Comcast had already
voluntarily made to its congestion management ciéipab

For the reasons described in these comments aA@&T’s comments filed with the
FCC, AT&T believes that the FCC’s more recent psgddo adopt broadband provider-
specific prescriptive rules is unwarranfédThe FCC's oversight of industry adherence
to the principles embodied in theternet Policy Statemeittadopted in 2005 has been
more than sufficient to ensure compliance with éhpsinciples and to foster an open
Internet®® Instead of adopting onerous new regulation baseaoarredible data-driven
evidence of any market failure, as the FCC propo8d&T supports an approach
based on the consumer-focused principles adoptedhéyFCC in 2005, perhaps
together with adoption of a new, fifth principle @acourage greater consumer-oriented
transparency about network management practices.

Question 2: How might problems arise in future? Clouthese emerge in other
parts of the internet value chain? What would thauses be?

For the end-user to fully benefit from an open iné& environment, AT&T believes
that the debate on Internet openness should nliiniied to the ‘network layer’ in the
Internet. Key elements for users’ unrestrictedeascto information, content and
services are located on other layers of the Interslee chain, such as Internet search or
content and service platforms. It is in these srbat complaints over alleged anti-
competitive behaviour have been raised in the tquast.

Against this background, regulatory principles te@e openness, such as competition
and transparency rules, should as far as possehlpplied symmetrically and equally

2 Although an appellate court subsequently foundtthea FCC had not identified an appropriate
jurisdictional basis for its actions in the Comaastiter, Comcast has not suggested that it would
reinstate the network management practices it pgedto the FCC's review of those practices.

24 seeComments of AT&T Inc., GN Docket No. 09-191, (filddn. 14, 2010pvailable at:
http://fjallfoss.fcc.gov/ecfs/document/view?id=7@20217,
http://fjallfoss.fcc.gov/ecfs/document/view?id=7@20 218,
http://fjallfoss.fcc.gov/ecfs/document/view?id=7@&20220,
http://fjallfoss.fcc.gov/ecfs/document/view?id=7@20221,
http://fjallfoss.fcc.gov/ecfs/document/view?id=7@20222;

and Reply Comments of AT&T Inc., GN Docket No. 0811 (filed Apr. 26, 2010)available at
http://fjallfoss.fcc.gov/ecfs/document/view?id=7@30362,
http://fjallfoss.fcc.gov/ecfs/document/view?id=7@30 363,
http://fjallfoss.fcc.gov/ecfs/document/view?id=7@30 364,
http://fjallfoss.fcc.gov/ecfs/document/view?id=7@30 365.

% SeePolicy StatementAppropriate Framework for Broadband Access to titerinet over
Wireline Facilities, 20 FCC Rcd. 14986 (2005)rfternet Policy Statemeit available at
http://hraunfoss.fcc.gov/edocs_public/attachmatCi@ro5-151A1. pdf




across the players in the Internet value chain. pélicies should address issues of
competition, openness and consumers’ rights noy @l the level of electronic
communications networks and services but wheréwey emerge in the Internet value
chain.

AT&T believes that the EU’s existing measures oteiimet openness are serving
consumers well in their present form and that tliere need to expand these measures.
AT&T suggests that the the more imminent threatéasumers and competition is
inadequate competition and diversity in the seanelket, where one provider has an
overwhelmingly dominant position.  Thus, the Eumpe Commission cannot
responsibly protect Internet “neutrality” withouortsidering the significant role that
search engines play in influencing and limiting mmers’ access to online content,
applications, and services — and online contenpliegiion and service providers’
access to consumers.

The crucial role that search engines play in det@ng which Web sites users will visit
means they affect the free flow of information be tnternet more than any broadband
Internet access provider. And one search engirmaiticular—Google’s—dominates
that market in selecting the winners and losersheninternet. Google’s share of the
search market is around 90% to 96% in Frahd@% in Europ&, and between 83%
and 90% worldwide for the year to Q1 2640

Furthermore, Google is decidedly non-transparemutlhow it affects consumers’
experience. In its own words, “opening up the cfideour search and advertising
products] would not contribute to these goals fdéinet openness] and would actually
hurt users. . . . Not to mention the fact that apgrup these systems would allow
people to ‘game’ our algorithms to manipulate seancd ads quality rankings, reducing
our quality for everyone®® Thus, by Google’s own design, consumers have sis i
make any kind of informed choice when selectingrtbearch provider, and may simply
continue using Google based on habit or its preenue in the search and online
advertising markets.

In contrast, the largest broadband Internet acpesdder could at most theoretically
foreclose access only to a small percentage ofriateusers (and even then, only to
those that connect to the Internet exclusively ugfoone broadband access provider,
and not those who may have a connection both aeheomd at work, or who use both
wireline and wireless broadband Internet access).

To be clear, AT&T contends that adherence to exgsimternet principles as adopted by
the EU, the FCC and other countries such as Jajmnbined with general antitrust

26 gee atinternet-institute.com, availablehdtp://www.atinternetinstitutecom/Images/etudes/en-
US/moteurs-200905-1.pr{§igure for May 2009); statcounter.com, availahtéttp://gs.statcounter.cam

27 See statcounter.com, availablettp:/gs.statcounter.cam

28 gee marketshare.hitslink.com availablengtp://marketshare.hitslink.com/searchenginemarket-
share.aspx?qprid=4tatcounter.com available &ttp://gs.statcounter.com

2 See Jonathan Rosenberg, The meaning of open, &Bablic Policy Blog, Dec. 21, 2009,
http://googlepublicpolicy.blogspot.com/2009/12/miegrof-open.html

10



atat

{((

enforcement, are sufficient to govern all Interbased services and applications. But
the European Commission could not rationally relgulroadband access providers on
the basis of hypothetical misconduct, when thisrepgh would leave search providers
unregulated in the face of Google’'s market powsrgatekeeper capabilities, and its
actual demonstrated abuse of both.

Google’s already widely-distributed network andeadaenter system also gives it a
significant incentive to prevent potential compast from being able to obtain
prioritization for their services. As describedtive attached Engineering Background,
Google has constructed a vast “overlay” contenitvdgl network (CDN) that enables it
to out-perform its rivals in the delivery of seamdsults to users throughout the world.
While Google can obtain settlement-free peeringdlly with end-user broadband
networks, less well-funded application and contpraviders must purchase CDN
services or rely on traditional access/aggregadiot backbone services to send their
traffic through potentially congested routers aimétd en route to other Internet users.
Google thus has every interest in promoting govemtrenforced “network neutrality”
regulations that would prohibit or limit network enators’ use of traffic management
techniques that would allow competitors to matcmemf Google’s self-provisioned
advantages.

Question 3: Is the requlatory framework capable dkaling with the issues
identified, including in relation to monitoring/assssment and subsegquent
enforcement?

AT&T believes that the existing EU regulatory franuek, together with competition
law enforcement, is fully capable of addressing msyes that may arise from Internet
traffic management.

Europe has a robust regulatory and competition démaonk for protecting consumers
against anti-competitive behaviour. The revised HBEdmework for electronic

communications includes additional transparency suess that further enhance
consumers’ ability to make informed choices regaydiheir Internet service. In
addition, the National Regulatory Authorities halveen given authority to prevent
degradations of service quality to consumers.

Consumers in Europe also benefit from competitiegkats for broadband services that
provide them with a range of providers and optitmaccess and use the Internet. As
noted above, competitive market forces prevent hrmonsumers and competition
from exclusionary conduct because consumers mapnesto any attempt to engage in
such conduct by switching to alternative providefihe adoption of new, prescriptive
regulation that would restrict traffic managememnd @ervice differentiation is not only
unwarranted but would undermine Europe’s digitalresmy by excluding new business
models, locking in today’s technologies, and hanmgenecessary innovation.

AT&T therefore encourages the EU to continue folloyv its established policy
approach to the open Internet in support of Eumpmhgital agenda under the new
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framework for electronic communications. As thevnieamework is still subject to
implementation by the National Regulatory Authestiand the market does not exhibit
any persistent competition or consumer issues degartraffic management, any
review of the EU regulatory framework at this eastgge appears both premature and
unnecessary. The proper role of the National Regnl Agencies and the National
Competition Authorities in these circumstances #lhdne to monitor the market and to
intervene only in case of a market failure.

Question 4: To what extent is traffic managementaessary from an operators'
point of view? How is it carried out in practice? Nt technologies are used to
carry out such traffic management?

As described in response to Question 1, Interretipers have made longstanding use
of traffic management practices to ensure qualitgesvice for their users. Moreover,
Internet providers will be required to place eveeager reliance on traffic management
techniques in the future as the rapid convergehed electronic communications onto
the IP platform allowing the integration of voicgdeo and text into new multi-media
applications for consumers raises the critical eegiing challenge of making
applications with different quality of service neefdinction as well as possible over a
shared and increasingly challenged network infuastire.

There can be little doubt that threats to netwaekfgrmance from congestion in the
networks comprising the Internet are likely to ¢omé for the foreseeable future. Even
during the current economic downturn, Internet fitafcontinues to grow at a
tremendous rate. A recent report by Cisco notets dlabal IP traffic will quadruple
from 2009 to 2014° The nature of Internet traffic is changing aslyeith the fast-
increasing usage of bandwidth-intensive applicatidike streaming video placing
greatly increasing burdens on underlying networksr example, Cisco expects video
to account for over 90% of global consumer tradficd 66% of the world’s mobile data
traffic by 2014 In an environment of increasing network congestitnternet
providers have a critical need to use the varioafi¢t management techniques and
technologies available to manage competing demandisite bandwidth.

Increased investment is also a critical elememegponding to these unprecedented and
increasing demands on the capacity of Internet sscand backbone networks.
Continued massive investment in fibre, wireless] ather network infrastructure is
necessary to increase the bandwidth and Intermetiinality available to consumers,
even though competition and the unpredictabilitg@isumer demand often make these
investments exceptionally risky for the compantest underwrite them. While these

%0 Cisco Visual Networking Index: Forecast and Methiody, 2009-2014available at
http://www.cisco.com/en/US/solutions/collateral/4$8s525/ns537/ns705/ns827/white_paper cl1-
481360 ns827 Networking Solutions_White Paper.html

31 One minute of video requires 10 times the bandwédta minute of voice. Kleeman, Michael, "Point
of Disconnect," University of California, San Diegsugust 30, 2007available at
http://cpe.ucsd.edu/assets/013/6535.pdf
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risky, capital-intensive capacity upgrades are s&agy steps that any network provider
must take to keep pace with escalating bandwidthaghels, alone they are insufficient
steps to address these challenges.

Any reliance solely on increased investment to neseilating Internet usage would
greatly increase network costs and in turn reduilge increases in user prices. The use
of traffic management techniques to maintain servguality over increasingly
congested networks thus provides ISPs with a greakdlity to maximize the
efficiencies of future investment in additionalwetk capacity. But even if there were
no economic constraint on network expansion, Imteproviders would be unable to
avoid the use of traffic management practices gimglincreasing their investment in
higher capacity facilities, since experience haswhthat network usage, particularly in
the form of peer-to-peer file transfer applicaticingvitably expands rapidly to fill new
capacity and user behavior is difficult to predartin advance.

As the attached Engineering Background explainspfat 11-12), operators cannot
economically enlarge network capacity to ensure eaiiate delivery of all packets at all
times, particularly with the escalating magnitudeuapredictable spikes in Internet
traffic.3* Consequently, network operators cannot simplystant higher-capacity
facilities, but must also use greater network ligehce, including the ability to identify
and provide the appropriate level of performancguired by different applications
traversing the network, to ensure that users cagive the service quality they desire.

The attached Engineering Background also explaaispp. 16-24) how network
operators have adopted IP transmission protocalsailfow their customers to identify
different types of packets to the network so thadrencritical or quality-sensitive
packets (e.g., VolP or medical telemetry) can bergised over other types of internet
traffic (e.g., peer-to-peer filesharing or emailyidg periods of peak demand. .

Further, there is no basis to concerns that tharipriation of packets associated with
some content or applications necessarily “degraties’performance of all other non-
prioritized content and applications. Network ewgrs have been prioritizing real-time
and other performance-sensitive applications faryand have developed sophisticated
algorithms to ensure proper handling of all traffiés noted above, this practice has
been followed because it is far more cost-efficienprioritize applications that need
specialized handling than to construct massivelgriowilt networks and pass the
unnecessary costs through to consumers.

This longstanding practice of handling IP packét®eently, is not a “zero-sum game”
in any meaningful sense of that term. Some apimica are highly performance-
sensitive and thus need quality of service enhaeognto function optimally, and
accommodating those application-specific needs wilit materially impair the
performance of other, less latency-sensitive appbas. For example, “in many

%2 Like conventional telephone networks, IP netwaries sized to handle demand during periods of peak
usage. The closer that peak usage is to average,uka more efficient the network’s cost structuiié

be, and the more predictably the network operaarrecover those costs from the users of its nétwor
According to some estimates, however, video apjtioa roughly double the “peak-to-mean” ratio of
traffic on IP networks because of the “viral” (silfensifying) nature of popular video files.
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multimedia applications, packets that incur a semaleeceiver delay of more than a
few hundred milliseconds are essentially uselessthe receiver,” and such
“characteristics are clearly different from thodestastic applications such as the Web,
e-mail, FTP, and Telnet,” for which even relativélgng delays” are “not particularly
harmful.”®® In other words, if ensuring quality of service fmming or real-time video
applications means a loss of several millisecond$fié loading of a webpage or a P2P
file-sharing session, users of the latter applocetiwill neither notice nor care. But even
these tiny delays are unlikely to occur becauseragigg the bandwidth of shared
networks to accommodate prioritized services gdlyemmprovesthe performance of
nonprioritised traffic.

In the United States, large, medium, and small iperg alike have built IP-based,
double- and triple-play platforms that are sharetiMeen prioritized IP traffic (IPTV
and/or VoIP) and unprioritized, best-effort Interneaffic* As AT&T's own
experience has shown, differentiation among thesgce categories gives consumers a
high-quality, high-value experience fall of these service¥. The best-effort Internet
access service that AT&T offers today, over theresthdJ-verse platform, is far faster
and more robust than it was just a few years agenwhwas provided over a legacy
DSL network that wasot shared with managed IPTV and VolIP services. Indted
introduction of advanced services generally enhaice quality and capacity of best
efforts traffic because the advanced services usaverage only a small fraction of
increased capacity installed for these servicesramigér queuing algorithms ensure that
the unused incremental bandwidth is available $arloy best-efforts traffic.

As noted by the Consultation Paper, “The amenditdes framework accepts the
principle that traffic/network management can Hegitimate tool for the provision of
differentiated services and in the interests of dfiicient functioning of networks,
provided that the requirements of the frameworkaaiieered to and customers are kept
informed, in particular with regard to the minimwervice quality they can expect.”
To prohibit all differential treatment, as some nettrality advocates propose, would
not only greatly increase network costs and useegy as noted above, but would also
prevent different services, applications, and aginfieom obtaining the quality of
service they need to function efficiently and efifegly. Imposing this form of
“neutrality” on the Internet would have decidediynaneutral results by discriminating
againstquality of service-sensitive applications likeestming video and VolP that may

3 James F. Kurose & Keith W. Rosomputer Networking: A Top-Down Approas®8 (5th ed. 2010)

3 These providers range from AT&T, which providedVPservices to millions of consumers over its
shared U-verse platform, to mid-sized provider $est to more thartwo hundredrural telephone
companies. SeeNational Exchange Carrier Associatiofitends 2009: A report on rural telecom
technology at 11 (2009) (NECA Trends 2009 Repbxt https://www.neca.org/cms400min/WorkArea/
linkit.aspx?Linkldentifier=id&ltemID=2392 And, albf the major US cable companies offer managed
VolIP services over the same shared facilities @is broadband Internet access services.

35 SeeAT&T, Press ReleaséT&T Wins Frost & Sullivan 2009 Market Leadershigakd in Dedicated
Internet Access Service Mar. 11, 2010, http://www.att.com/gen/press-
room?pid=4800&cdvn=news&newsarticleid=30631; AT&Iress Releas&T&T Wins Frost & Sullivan
2009 Video Company of the Year Awakthr. 11, 2010, http://www.att.com/gen/press-ropid24800&
cdvn=news&newsarticleid=30629.

% Consultation Pape r at 5.
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not function reliably unless they are accompanigdjbality of service enhancements
that non-performance sensitive applications doneetd in order to continue to function
well. Likewise, requiring that all data streamssinteceive equal treatment regardless
of their application or content would force alpplication and content providers to
design their applications and content using theestmansport protocol — so that, for
example, UDP-based applications that lack the tghiti automatically “self-throttle”
when faced with congestion do not arrogate netwagources from TCP-based
applications that can “self-throttlé”

However, AT&T is concerned that in a fast evolvaegtor it will be equally difficult, if
not impossible, to definex-antewhat would be “reasonable traffic management” — a
task the Consultation Paper suggests the Commissiynseek to undertakR®. Such an
approach would subject every network engineeringisitn to potential regulatory
challenge and second-guessing, which would compgheers to determine in advance
whether every measure they consider is narromgred enough to avoid liability. The
result is that these engineers will almost cerya@rt on the side of excessive caution.
Faced with the prospect of such intensive regwatscrutiny of their network
operations, Internet operators may respond by mgasime or all traffic management
activities, which would likely result in diminishesgrvice quality, and potential risks to
network security and reliability, and would redube value and utility of the Internet
for all.

AT&T believes that a conservative approach as cliamegl by Vice President Kroes,
and proposed for example by Ofcom in its own cdasioh, is preferable.

37 UDP applications “send out data as fast as [tley],” even when they encounter congestion,
“while [conventional] TCP-friendly applications detrately send fewer and fewer packets” and may
thus end up “starved of network resources.” JonPdha,The Benefits and Risks of Mandating
Network Neutrality, and the Quest for a Balancedidyo 1 Int’l J. of Comm’'n 644, 651 (2007),
available at

http://www.ijoc.org/ojs/index.php/ijoc/article/vigwile/154/90.  Nonetheless, when  properly
managed, UDP’s attributes can be beneficial foralage of purposes, including Domain Name
System (DNS) queries. By the same token, somecgtjalins that use TCP can and do aggressively
consume disproportionate amounts of subscribervaigltidl simply by opening up multiple streams
(or “torrents,” as featured in some P2P technok)gie seize capacity for themselvE€ge, e.g.Bob
Briscoe, Flow Rate fairness: Dismantling a ReligioB7 Computer Commc’n Rev. 63 (2007),
available at

http://www.cs.ucl.ac.uk/staff/bbriscoe/projects/Q0@mms/refb/fair_ccr.pdf (“Flow Rate
Fairness$). Under a requirement to provide “equal treatthesf all Internet communications, the
disparate characteristics of these and other taahgwotocols would need to be homogenized to
ensure that no packets receive priority over others

38 Consultation Pape r at 7.
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Question 5: To what extent will net neutrality conerns be allayed by the
provision of transparent information to _end users, which distinguishes
between managed services on the one hand and seedoffering access to
the public internet on a 'best efforts' basis, onhe other?

As described in response to Question 10, AT&T bebethat customers should receive
information on how traffic management practices ratigct the user experience. Such
information would both assist consumers in choodietyveen Internet providers and
allay any misplaced concerns about the effectha$e practices on Internet services.
Transparency can address any concerns about ogeamésompetition in the Internet
while empowering consumers and businesses to mhke&eas according to their
individual preferences. Such transparency requinéspenoreover, should apply to all
actors in the Internet value chain.

Managed services, which are assumed to refer taicesr for which the network
operator pre-defines a certain quality of serviget® network as opposed to best efforts
provisioning, will often be part of the offer mattethe end-user, as is for example the
case today for the IPTV offer of the network operatThus, the terms and conditions
for, as well as the technical features of, thedersfwill be part of the information
provided to end-users.

Question 6: Should the principles governing trafficnanagement be the same
for fixed and mobile networks?

The EU regulatory framework for electronic commuations does not distinguish
between fixed and mobile networks. The provisiohthe revised framework, such as
the provisions on transparency, apply regardlesghef network technology used.
General competition rules equally apply to botledixand mobile network operators. As
stated above, AT&T believes that no further rules @equired to safeguard the open
Internet and that the existing set of rules andqipies should continue apply to all
networks.

Nonetheless, mobile and fixed networks do haveedkfit characteristics. Due to the
shared spectrum of individual mobile cells, moliiktworks today tend to face more
severe capacity restrictions. As a general prlacipompetent authorities should apply
existing rules in a proportionate manner, taking iaccount the relevant technical and
other characteristics of the network concernedis Tiay result in different regulatory

treatments for fixed and mobile networks.

Indeed, the imposition of traffic management restins on mobile broadband services
would cause significant difficulties to network oagons. Mobile operators must
contend with mobility, spectrum constraints, inteeince, and other unigue issues in a
dynamic environment that is changing even moredigphan its wireline counterpart.
While it is impossible to predict which businessdals and engineering solutions will
best meet consumers’ diverse needs in this envieohnsubjecting the mobile industry
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to restrictions on network management would prezludany service-enhancing

business arrangements and practices altogetheermimk efforts to manage scarce
spectrum resources, chill sensitive engineering larginess decisions through endless
regulatory second-guessing, and deter investmamwnetwork technologies.

While all broadband networks share the need fdficramanagement, given the ever
rising demand for and proliferation of new quakinsitive, bandwith-intensive
applications, mobile broadband networks also mastend with spectrum constraints,
a shared “last mile” radio access network, interiee sensitivity, and other concerns
that make it far more challenging to provide moliladband than fixed wireline
broadband. Capacity and quality-of-service chaksnigr wireless broadband providers
are particularly acute in the “last mile” radio ass network, where spectrum is shared
among both users and cell sites; bandwidth canufiie based on weather, interference
and other issues; the number of users located iiticpiar cells and their dispersion
within those cells at any given time is variabled @he spectrum available for use is not
infinitely (or even readily) expandable. Thesetdas make it exceedingly difficult for
carriers to ensure a constant supply of sufficBamtdwidth to provide high-quality data
transmission for broadband Internet access cuswn@ecause of this, providers use a
range of dynamic network-management techniquesespand to or avert network
failures or severe congestion and to ensure thetbmers can enjoy latency sensitive
applications.

Question 7: What other forms of prioritisation are taking place? Do content
and application providers also try to prioritise their services? If so, how —
and how does this prioritisation affect other playes in the value chair?

As described in response to Question 1 and in tfaeteed Engineering Background,
application and content providers with the capiesources to purchaservicesfrom
third-party CDNs or that build CDNs of their own jen significant performance
advantages over rivals without those resourcesntedo providers also are exploring
even more advanced, cost-efficient new ways toribige bandwidth-intensive,
performance-sensitive content that would provideilar advantages over their rivals.
These new developments include CDN collocation, reslee content provider stores
content on cache servers located within acces&ggtgon networks, and multicasting,
where a distant access network's routers instaotashe replicate and route multiple
copies of packets to many different points with&access/aggregation network.

To give examples from other parts of the value mhéiternet search also involves
prioritization. In particular, search providersopitize certain websites over others in
search results, which can dramatically affect thelihood of success (or failure) for

those websites. The pre-installation of specifipl@ations on an end-user device is a
further example of prioritising.

Question 8: In the case of managed services, shduhe same quality of
service conditions and parameters be available to lla
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content/application/online service providers whichare in the same situation?
May exclusive agreements between network  operators and
content/application/online service providers creategroblems for achieving

that objective?

AT&T believes that the freedom to provide managesvises (also known as
specialized services) is a key element of a sufides®del for developing the Internet
and the underlying broadband infrastructure. Réitg of IP-based services and pre-
defined quality of service are likely to be keywdris of competition and future
innovation. Managed services provided alongsidemsg to the open Internet, such as
network operators’ IPTV services today, have atp@simpact on the development of
the Internet access service. They are an impodtarer for the take-up of high-speed
broadband connections and a key generator of regefar operators, enabling the
deployment of fast and very fast broadband networks

For example, the recent extraordinary developmdnthe mobile internet and of
compelling devices, such as the Blackberry andnéhbas been possible thanks to the
development of mobile infrastructure and techn@sghat were largely driven by the
popularity of mobile voice telephony services. duation in the operators’ networks
carried out for their own managed services thuslde@® infrastructure roll-out and
bandwidth increases, fuelling innovation in Intéreervices and applications.

As regards future offers for pre-defined qualitysefvice offered to third party content
and online service providers, individual arrangetsewith third parties may exist
alongside offers which are open to all interestadigs. Where operators are able to
enter commercial arrangements for superior qualitgervice at the wholesale level,
this creates positive commercial incentives tordfifie service to all parties to increase
revenues. Any unwarranted restrictions regardiegprovision of managed services by
network operators going beyond the application ompetition law rules would
significantly slow down broadband investment arattap.

Therefore, differentiated commercial offers shoird principle be allowed in the
Internet as in other areas of the economy. Qualitgt price differentiation in most
markets and circumstances enlarges consumer chngténcreases consumer welfare.
There is no case fagrer sebanning discrimination by operators providing asct the
Internet. At the same time, any anti-competitivecdmination by a market dominant
undertaking should be addressed by the compet¢horiies, whether at the network
layer or other layers of the internet value chaitowever, such agreements are likely to
raise competitive concerns only where a dominaritggaant is able to abuse its market
power.

Quality of service-based offers by network opematorinternet-based businesses would
increase the options for content delivery availdableontent and applications providers
and increase choice and competition, effectivelyelong barriers to entry in this field.
Against this background, claims by large, establisimternet companies that quality of
service offers by network operators would allegeidipede the “next Google” from
succeeding are unconvincing.
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Claims that regulators should ensure equality editment for smaller applications and
content providers also fail to recognize that thiernet today treats various applications
and content providers quite differently depending their capital resources. As
described in response to Question __ and in trechatd Engineering Background,
applications and content providers that can affamtess to the content-delivery
networks of Akamai and others, or that can builirtiown such networks, as Google
and Microsoft have done, already enjoy substapgalormance advantages over rivals
that cannot afford the use of such networks. Yedre is no suggestion that this
inequality of treatment warrants a regulatory solut Indeed, prohibiting all such

differential treatment would require the abolitioh these CDNs that leverage edge
networks to provide online customers with loweetaty and higher quality of service

than the competition.

There is also no basis to claims that operatorddvibave an incentive to degrade best
efforts Internet access in order to increase reserabtained from managed services
arrangements. Competitive market pressures prewgnsuch conduct, which would
quickly drive customers to switch to rival operatdhat offered better performance.
Indeed, providers have long offered quality of sgrvenhancements to business-class
customers, and no one has suggested that theydegvaded bandwidth for the best-
effort Internet access platform to increase theealf their prioritized services. To the
contrary, best-effort Internet access speeds keeqeasing year after year across the
industry; broadband providers are investing bikido increase those speeds; and they
are spending millions more on advertising to cormmet the basis of such bandwidth.

Question 9: If the objective referred to in_Questia 8 is retained, are

additional measures needed to achieve it? If so,@hid such measures have a
voluntary nature (such as, for example, an industrycode of conduct) or a

regulatory one?

As stated above, ger seban on differentiated traffic handling is neitearranted from
an economic perspective nor adequate under theeg&l framework. With regard to
Question 9, AT&T believes that regulators shoulketan active role in encouraging
industry collaboration to resolve network managemesues. Indeedgcertain
applications on unmanaged networks can use a gispgronately high amount of
bandwidth and cause network congestion. This @dassic tragedy-of-the-commons
dynamic, in which each network user or applicati@s strong incentives to hoard
shared bandwidth for itself at the expense of sthekeft unchecked, the resulting
congestion and degradation of Internet serviceotber users and applications would
impose deadweight losses on the industry and comsuatike. And those who use and
need only moderate amounts of bandwidth would stifie most, since they would both
see their service quality suffand be forced to subsidize higher system-wide costs
attributable to those users and applications wighgreatest bandwidth needs.

To date, however, network providers have been tbtoecope with network congestion
on their own. The goal should be to engage akes$talders in a cooperative effort to
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tackle the real-world congestion-management problémat ultimately harm the entire
Internet economy. Achieving this goal will requiadl parties to recognize that, in
addition to their own rights, each has responsiedito help ensure a healthy and open
Internet.

Just as one example, AT&T has been part of an tndusde working group,
composed of representatives from BitTorrent, JodsteWire, Cisco, Verizon,
Verisign, and researchers from Yale and Washinghoiversities, among others, that is
trying to develop an efficient, network-aware, peepeer technology. Known as
« P4P », this new generation of technology is belageloped to optimize network
resources rather than hoard them. In addition,esomthe technical community are
considering how to improve the Internet's trangfestocols. Researchers at BT and
University College London, for example, have sutggghat there are some inherent
problems in TCP's focus on relative flow rdt@rness, for example, and that cost
fairness — a concept that would judge transportrobmechanisms by how wel-they
share out the cost' of each user‘s actions on stiveuld be more appropriate.

Regulators should seek to promote these and siroibaperative efforts to find
overarching technical solutions going forward, whiwould be far more productive
than continued disputes over different policy poss.

Question 10: Are the commercial arrangements that wrrently govern the
provision of access to the internet adequate, in der to _ensure that the
internet remains open _and that infrastructure invesment is maintained? If
not, how should they change

AT&T believes that the phenomenal growth and susadsthe Internet is the direct
result of the ability of Internet providers to ent®mto commercial arrangements
unhampered by prescriptive regulation that woutik lm place specific technologies or
business models.

Internet interconnection markets, for example, Wwhiave always been unregulated, are
highly competitive and have brought massive reduastin transit prices to ensure that
application and content providers can reach endsugeickly and reliably. As
described in the attached Engineering Backgrountiriet backbone providers use
commercially-negotiated peering or transit agredmeior traffic between their
networks depending in part on the traffic volum&shanged. The use of distributed
interconnection between peers and transit custom&rsgy Internet Exchange Points
also has led transit customers to interconnecttyrat these points. In fact, ISPs and
content providers have many options to exchangHictravhile avoiding Internet
backbone transit costs including secondary peesimgngements between ISPs and
paid peering arrangements between ISPs and cqmaviters. Additionally, as noted
above, some content providers have constructed loaggent delivery networks
(CDNSs) to deliver their content to cache servecset to ISP networks. As a result,
there is intense competition for transit businesworg the many choices for the
delivery and exchange of transit traffic, as shdayrihe huge reduction in transit prices
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from approximately $1200 per Mbps in 1998 to ldsent$12 per Mbps in 2008 and
even lower levels toda?§9.

There is also no reason for regulatory interventmaddress operators’ agreements for
enhanced service quality with applications provdderThe traditional model under
which broadband providers recover all of the co$taccess networks solely from fees
imposed on end user subscribers will become inorglgsunsustainable as network
operators continue to make the huge investmerasdommodate the network demands
imposed specifically by bandwidth-intensive apgimas, services and content
providers that are used extensively by limited stdb®f subscribers. Any regulatory
requirement to forever adhere to the consumer-piystodel championed by major
applications providers would undoubtedly subjeatstoners to higher broadband rates
than they would pay if broadband providers couldower some of the costs of
bandwidth-intensive applications through voluntamgmmercial arrangements with
providers of those applications, and would art#ilyi depress broadband subscribership.
Further, the use of new cost recovery models irsereihe incentives for content
providers to develop applications and services effatiently utilize network resources.
Thus, as the UK regulator, Ofcom, concluded in dbsg its initial position in its
recent Consultation Paper, prohibiting network aepms for charging content and
application providers for access to consumers fikkaly to lead to efficient market
outcomes.*

Question 11: What instances could trigger intervenbn by national
requlatory authorities in setting minimum quality of service requirements
on_an_undertaking or undertakings providing public _communications
service®

Question 12: How should guality of service requirerants be determined,
and how could they be monitore@

Question 13: In_the case where NRAs find it necesyato intervene to
impose minimum_quality of service requirements, whaform should they
take, and to what extent should there be co-opera between NRAs to
arrive at a common approact?

As Ofcom recently recognized in its Consultatiopéta while it (or any EU National
Regulatory Authority) is empowered to impose a mimin quality of service, it is
likely to “explore existing competition tools andrisumer transparency options before
considering a minimum quality of servicg.” AT&T believes that all EU national
regulators should exercise similar restraint befm@ndating a requirement that may

39 See, e.g.

http://drpeering.net/a/Ask_DrPeering/Entries/20084 Transit_Prices_Race_to_the Bottom.html
DrPeering, Why care about Transit Pricing?, hitippéering.net/a/
Peering_vs_Transit___The_Business_Case_for_Pdring.

0 Ofcom Consultation Paper at Sect. 4.40.

“1 Consultation Paper at Sect. 1.12.
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impose significant burdens on network operatorsrasdlt in increased consumer rates.
Indeed, AT&T'’s view is that a minimum quality ofrs&e requirement should rarely, if
ever, be necessary in competitive markets wherépteibperators compete vigorously
based on their quality of service, in addition tec@, service features, and the various
other factors that customers may consider in mattieg choice of provider. Operators
in these markets that fail to provide the servicelidy their customers expect risk
losing business to operators that meet or exceest tbxpectations.

To replace this highly effective, market-based igiste with a mandated minimum
guality of service requirement may increase opesatcosts and force up customer
prices. Furthermore, any mandated standard may fais to recognise that some
network users may desire service qualigiow current “best effort” handling if it is
offered at a commensurately lower price (sometineésrred to as “scavenger” class).
For example, in the machine-to-machine (M2M) cofiteame devices and applications
may be highly tolerant of latency but may also neexy low cost network connectivity
to be economically viable. Minimum service qualigquirements could thus have the
unintended consequence of preventing these deam@sipplications from entering the
market.

Question 14: What should transparency for consumergonsist of? Should
the standards currently applied be further improved?

AT&T believes that transparent disclosures of #grens and conditions applicable to a
customer’s service are critical to create the dmomul for genuine competition because
they enable consumers to make educated choicesl lmaseeal differences among

service providers. Under this principle, a broadbaetwork operator should inform

consumers, at an appropriate level of detail, abamoy material restrictions or

limitations on their broadband Internet servicetlsmt they can make informed choices
about which providers and service plans best nineét heeds.

To make such choices, consumers need to know Wagtdan do with the service they
purchase, how much of it they can use, what agmits they can run, and what quality
they can expect. Such information should therefocdude maximum and minimum
connection speeds (where applicable), usage liraitd, a general description of how
traffic management practices may affect the uspegencé’.

However, there is no reason to require providerslisglose the technical and often
highly proprietary details of their particular netk-management techniques that may
assist their broadband competitors or third partié® may seek to evade those
techniques to the detriment of the network and gowss. Otherwise, network
engineers would face the impossible challenge ofngato decide each time they

“2 SeeDirective 2009/136/EC of the European Parliamentaiithe Council, 25 Nov. 2009, Art 21(3)(d)
(requiring “information on any procedures put iag# by the provider to measure and shape traffasso
to avoid filling or overfilling a network link, andn how those procedures could impact on service

quality”).
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employ a new management technique whether its pismlosure would be required,
and whether such disclosure would, or would nogatw critical infrastructure
vulnerabilities. Such disclosures also would ghhlyi impractical because of the need
for constant updates. Network management practicag change on a monthly,
weekly, or even an hourly basis as the Internesystem evolves and new congestion
challenges and security threats emerge.

Question 15: Besides the traffic management issuelscussed above, are
there any other concerns affecting freedom of expssion, media pluralism

and cultural diversity on the internet? If so, whatfurther measures would be

needed to safequard those valu@s

Any other issues

In response to the Commission’s invitation to reasg other issues they may wish to
address in connection with net neutrality, AT&T aalsvould like to note the
international dimension of this debate. The Iné¢rhas become a vitally important
resource throughout the world because of its uriaéed and decentralized nature,
which has encouraged competition, innovation, nee propositions, openness and
individual freedom. Increased globalization hasdenaontinued reliance on non-
regulatory, consensus driven, multi-stakeholderegoance mechanisms even more
important to the future growth of the Internet.eimtet governance requires a fruitful
participation of public and private sector player$o meet these key concerns and
objectives, international cooperation regardinguéss affecting the Internet is most
effectively provided though existing mechanismg swgpport broad, multi-stakeholder
dialogue involving international organizations, gavments, businesses, civil society
and the Internet technical community.

A primary example is the Internet Governance Fo(l@®#), which was established by
the World Summit on the Information Society (WSIi8)Tunis in 2005 as a multi-
stakeholder forum for the discussion of Internewveynance issues. The WSIS
recognized “the need for enhanced cooperationdrfuture, to enable governments, on
an equal footing, to carry out their responsil@sti in international public policy issues
pertaining to the Internet” and particularly thdassociated with the coordination and
management of critical Internet resourc&s."The WSIS also emphasized that “[t]he
process towards enhanced cooperation” would invtdllerelevant organizations” and
“all stakeholders.”

Since then, the IGF has facilitated and promotedpetation among governments,
business, civil society and the Internet commuttigt has helped to bring substantial
progress on a broad range of issues affecting uhee of the Internet. Among the
issues raised and advanced at the IGF through wopks forums and other IGF

“3WSIS, Tunis Agenda, 11 69-70.
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activities involving international organizationspwg@rnments, the private sector and
other stakeholders are increasing multilingualism the Internet, increasing

accessibility to the Internet for persons with Hiaes around the world, reducing

international bandwidth costs in the developing ldjocybersecurity, encouraging the
safe use of the Internet by children, and the ieddpnce, accountability and
transparency of the Internet Corporation for Ass@yiNames and Numbers (ICANN).

As a multi-stakeholder forum linked to the UN Séarg General, but with an

independent secretariat, the IGF has successfulijngted the enhanced cooperation
sought by the WSIS Tunis Agenda.

Similarly, ICANN is an independent, non-governméetatity that functions somewhat
like a private sector standards body in managisgtaf unique indicators that require
central management and coordination. Since ICANIS areated in 1998 as a new and
unique entity, it hardly surprising that experienttas now shown that the ICANN
model requires further development and enhancemdntparticular, certain changes
should now be made in the ICANN charter to enshat KCANN remains accountable
to those affected by its actions and policies. EB\av, AT&T is also convinced that this
remains the best model for international domain eévaand addressing system
management to ensure continued innovation and &t the needs of the global Internet
community.

AT&T believes that Internet governance issues ghoohtinue to be addressed through
these and other existing mechanisms that suppoadbrmulti-stakeholder dialogue.
The European Commission has long been a suppoftethi® multi-stakeholder
approach, which we commend, and also encourage paliey to maintain going
forward.

* % %

AT&T would be pleased to answer any questions coricg these comments.

Respectfully submitted,

Karim Antonio Lesina

Executive Director, EU Government Affairs
AT&T

Rue d’Arlon 25

1050, Brussels, Belgium

Fix: +32 2 234 61 42

Email: karim.lesina@att.com
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