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QUESTIONNAIRE ON THE IMPLEMENTATION OF THE
COMMUNICATION ON UNSOLICITED COMMERCIAL COMMUNICATIONS 
OR ‘SPAM’ (COM (2004) 28) 
Overview and purpose
In January 2004, the Commission adopted a Communication on unsolicited commercial communications or ‘spam’ (COM (2004) 28), ‘the Communication’), reflecting a wide discussion between a range of interested parties. The intention behind the Communication was to create momentum for an EU approach to tackle a problem which is global by nature. 
The Communication identified relevant actions to be taken by Member State bodies, by industry and by consumers. At the same time, the Commission undertook to monitor the implementation of these actions during 2004 and to assess by the end of 2004 whether additional or corrective action was still needed.
The Commission Services (DG Information Society), in close cooperation with the Dutch Presidency, would now like to ascertain to what extent the elements of the action plan have been achieved, what action areas remain critical and what future work should be undertaken.  
This questionnaire is addressed to industry (e.g., including companies and associations of Internet service providers, electronic communications network and service providers, software and technical solutions manufacturers and vendors, direct marketers, distant selling and mail order companies). Another questionnaire is being circulated to Member States and competent authorities.
Interested parties are invited to submit by 20 October at the latest their replies to the questions in the attached questionnaire and any comments, views or suggestions on the issues raised, to the following email address: (INFSO-B1@cec.eu.int). Please respond to the questions relevant for your field of activity or experience.
Please specify in your response if your contribution should remain confidential.

Questions
Effectiveness of self-regulatory and technical actions by industry  
Promote contractual practices (of ISPs and direct marketers) that might increase compliance with the Directive
 - Encourage adoption of self-regulation codes of conduct
- Promote awareness on the use of labels and similar tools
1.
Self-regulatory actions

1.1 
Has your organisation adhered to, or developed, a self regulation code with regard to unsolicited commercial communication or spam? (please specify)
1.2 
How have your contractual practices towards subscribers and towards business partners with regard to spam changed since implementation of the e-Privacy Directive (2002/58/EC) in the EU?
1.3 
Can you provide information on filtering techniques and software in use internally or offered by your company to customers (including ISPs)? 
1.4 
Do you take steps to block spam at the source?  Please mention if you employ some of the following techniques and a generic evaluation of their usefulness:
• 
preventing users from sending outgoing mail via any third-party mail-hosting services, limiting the rate of outgoing mail per user, authentication of sender mail, payment of mail services (to limit amount of total mail sent). 

1.5 
Do you take steps to block spam coming from other service providers?  Please mention if you employ some of the following techniques and a generic evaluation of their usefulness:
· rate limiting (maximum number of e-mails received by the destination e-mail server within a given timeframe), provide a ‘reputation system’ (a mechanism for destination e-mail server to determine if it should receive the incoming e-mail based on the known reputation of the source e-mail server), doing a checksum (a mechanism for the destination e-mail server to determine if an incoming e-mail is of bulk nature (i.e. spam)). 

1.6 
Do you offer your customers anti-spam filtering facilities?  Which of the following techniques (static, adaptive, reputation system) do you employ?
1.7. 
Please mention any other correlated actions which are being undertaken by your company.

1.8 
Do direct marketing practices in use or endorsed by your company/association adhere to specific, legally compliant methods to collect personal data (e.g., ‘double’ or ‘confirmed’ opt-in systems) that go beyond the opt-in regime foreseen by the Directive? (please specify)

1.9.1 
Are effective codes of practices in place that are opt-in compliant, in co-operation with the Article 29 Data Protection Working Party or competent national authorities where appropriate? (please specify)
1.9.2 
Has your organisation considered recommending the use of labels for opt-in compliant e-mails and databases to help users (and filters) recognise them? (please specify)
1.9.3 
Have you used self-regulatory complaints mechanisms and alternative dispute resolution mechanisms (ADR)?  (please specify)

2.
 Evaluating the effectiveness of a self-regulatory instrument

An industry or professional code is developed by a representative body of the industry. The level of compliance with the code is likely to depend on the existence of a system of external verification and on the nature and enforcement of sanctions in cases of non-compliance.
2.1 
Does the representative body require evidence from its members that it has put the provisions of the code into practice? How often?

2.2 
Does the representative body investigate alleged or suspected breaches of the code?

2.3 
Is compliance with the code a condition of membership of the representative body or is compliance purely “voluntary”?

2.4 
Where a member has been shown to breach the code, what forms of disciplinary sanction are available to the representative body (expulsion or other)?

2.5 
Is it possible for an individual or company to continue working in the particular profession or industry, even after expulsion from the representative body?

3.
 Support and help to individual data subjects (‘customers’)

3.1 
Is there a system in place allowing for investigation of complaints from individual customers?

3.2 
How are customers made aware of this system and of the decisions taken in individual cases?

3.3 
Are customers charged for the service?
3.4 
Who carries out the investigation? Do they have the necessary powers?

3.5 
Who adjudicates on an alleged breach of the code? Are they independent and impartial?

3.6 
Are consumer representatives and other third parties outside the profession or sector part of the adjudicating body?

4. 
Appropriate Redress

4.1 
Please specify the main redress features available to the data subject under the code, or provide a URL to code itself.
4.2 
Is it possible to verify that a member who has been shown to contravene the code has changed his practices and put the problem right?

4.3 
Can individuals obtain compensation under the code, and how?

4.4 
Is the breach of the code equivalent to a breach of contract, or enforceable under public law (e.g. consumer protection, unfair competition), and can the competent jurisdiction award damages on this basis?

