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Introduction

This paper sets out the response of the 3 Grotlye 8 Grouf) businesses in Europe to the
Commission’s consultation on the review of thedetas regulatory framework.

The 3 Group is part of the Hutchison Whampoa Lichi(elWL) telecommunications division,
and operates under the ‘3’ brand in the following Bember States: Austria, Denmark, Ireland,
Italy, Sweden and the UK. The HWL telecoms diviasioomprising the 3 Group and Hutchison
Telecommunications International, is the first @gbl8G operator, with 3G licenses in 10
countrie$. Our 3G services were first rolled out in Mar@03. The HWL Group had more than
13.5 million 3G customers globally and 11.5 million Europe as of 23 August 2006. The 3
Group is one of the fastest growing telecoms bsse®in Europe.

Summary

This review is of considerable importance to th@r8up. It comes at a time when the 3 Group
businesses are seeking to secure and consolidaite phsitions but find they are facing a
regulatory regime that is increasingly hostile esvnentrants and smaller operators. In addition,
by changing the way spectrum is managed, the Cosionis consultation proposes fundamental
changes to the regulatory and business environfoenobile operators in the EU.

In this paper, the 3 Group focuses on three impbeeeas that the review should address.

i.  The continuing role for ex ante regulation. Ex ante regulation remains necessary in
telecoms markets to ensure all operators and edlyethose with weaker market
positions can get access and interconnection tengakinputs from their competitors.
When applying the regulatory framework, nationgiulators and the Commission should
have in mind the wider objective to ensure sustdéacompetition, rather than
concentrate solely on narrow market failures. Z&roup is concerned that the focus on
market reviews is detracting from regulators’ rimilgoromoting sustainable infrastructure
competition.

ii.  Converged and bundled services Incumbent operators are able to distort compatit
in mobile markets by offering converged and bundiedvices that are impossible or
unprofitable to replicate. The Commission shoudduge regulators have the tools to
investigate and remedy leveraging of dominance fiimed to mobile markets.

Iii. Spectrum management. The 3 Group supports more coordination at the |&il.
However, this should be accompanied by more opdnparticipative processes. There
is scope for introducing market mechanisms intorttamagement of spectrum, but, like
any market, it will require rules to work effectiyeand efficiently and, in particular, to
avoid interference, promote harmonisation and enfair competition.

The 3 Group also responds to other proposals i€tdmmission’s consultation as appropriate.

1 As well as the 6 EU Member States listed abowW] Hhas 3G licences in Australia, Hong Kong, Israeid
Norway.



I. THE CONTINUING NEED FOR EX ANTE REGULATION
Ex ante regulation remains essential to enableastfiucture competition

Ex ante regulation is essential for the proper fioning of telecoms markets, and will remain so

for the foreseeable future. Telecoms is a netvindkistry. The interconnect arrangements in

telecoms makes these markets different to othdprseof the economy — competitors are also
each other’s suppliers and customers, and thos@etdors control bottlenecks and interfaces.

This means there is huge scope for competitorset@mie in an anti-competitive way so as to

harm the competitive position of their rivals. 3t especially so for established operators
wanting to harm new entrant and smaller operatwas do not have the same scale economies,
where they can refuse or delay interconnectionmake it available on disadvantageous terms.
Market power is not just about the ability to rajséces, it is also about the ability to exclude

rivals by raising their costs.

The report by Cave, Stumpf and Valletti for the @aigsion observes that:

‘With respect to (first-mover advantage and exauoary behaviour), this aspect is
particularly relevant during the transition phaserin 2G to 3G services as those network
operators with a 3G licence but no 2G infrastruetunay be at a disadvantage against
incumbent operators while they roll out their netk® The potential problem that arises
here is that, in the absence of appropriate intatiam, the entrants may become too weak,
or even exit the market, and competition couldfalby develop?

The report makes clear that ongoing regulatoryrweigion is necessary, and especially so to
ensure the survival of 3G-only infrastructure cotitpes.

The Commission should recall that one of the odbipurposes of ex ante regulation was to
promote competition wherever possible by enablilegv roperators to enter the market and

compete with the incumbents. That role only cea#gen the entrant is sufficiently established

to benefit from similar scale economies as itslsieand so is able to compete on an equal footing.
If regulators withdraw too early, the new entraains vulnerable to the first mover advantages
and exclusionary behaviour referred to in the C&empf and Valletti report.

New entry benefits consumers

New entry, or the threat of it, remains an impartspur to established operators. It leads to
lower prices and stimulates innovation.

In those markets where the 3 Group has entereldwiolg its entry, customer have benefited
from lower prices and innovative services. It itable that 3G services are most developed in
Member States in which the 3 Group entered. Famge, Austrian consumers were able to get
3G services one year before their German countscpar

Entry and the threat of new entry makes collushigopolistic structures, which would otherwise
be the default in many mobile markets, difficultnb@intain. This should be a particular concern

Page 85, A Review of certain markets includedhim Commission’s Recommendation on Relevant Market
subject to ex ante regulation, An independent tepprMartin Cave, Ulrich Stumpf and Tommaso Vallett
July 2006.



for competition authorities as the European mobéletor seems to be consolidating around a few
large groups. The Commission and national regrdatbould not assume that there is long-term
sustainable competition in the mobile sector. €hsrstill a need for intervention to prevent the

emergence of dominance or collusive oligopolidtiactures.

New entrants and smaller operators are strugglingniake an impact

The need for continued intervention is evident frtiva trends in the European mobile sector.
Many recent entrants are struggling to make a fogmit impact and to gain the scale economies
that ensures their viability.

In several EU Member States the ‘challenger’ opegahave been unable to become sufficiently
established to threaten the incumbents and inskeadremain weak. For example, in Denmark,
TDC'’s market share is largely unchanged from 5 yeamyjo and Telia and Orange struggled to
make a significant impact, with the result thatytf@ve now merged. In Germany, E-plus and
02 have fought for the 20% market share not held#jobile and Vodafone, and made little
impact on the positions of their 2 larger rivals the Netherlands, Orange and T-Mobile have
barely increased their market shares over 5 yaatsvVadafone’s has declined, leaving KPN’s
market position largely unchanged, even beforadatpiisition of Telfort. In Austria, Mobilkom’s
market share has declined by around 5 percentagéspn 5 years and the success of tele.ring
was mainly at the expense of T-Mobile. ElsewhéneFrance, Portugal and Sweden the
incumbent mobile operator has been able to retaimarket position despite the presence of
smaller challengers. This is already leading tasotidation and market exit.

The instances are too many to be attributed torbarketing or other failings on the part of
operators. A regulatory environment that disadwges challengers — the smaller and new
entrant operators — and therefore infrastructunepetition is partly to blame.

The Commission should examine how it can enabiasinficture competition

The underlying reason that regulation is failingthat the Commission and regulators are no
longer emphasising the role of ex ante regulationsupporting sustainable infrastructure

competition. Where the Commission and nationalleggrs are promoting entry it is service

provider entry, whether through bit stream accéissd) or MVNO access (mobile). An example

of this is ComReg’s proposed remedy to a lack fe#ative competition in mobile access and call
origination in Ireland. ComReg proposed to manddi¥&NO access even though this would

clearly harm the prospects of two new entrant gtftecture operators (Meteor and 3 Ireland).

Market developments, for example in Austria, shbat imandating service provider access is no
way to secure sustainable competition. In Austim@umbent operators have launched sub-
brands (service providers on their own mobile neltyyasuch as BOB or YESSS that offer their
services significantly below the cost of any newramt MVNO.

Furthermore, promoting infrastructure is not simphout new entrants, it is about enabling those
entrants to reach a position where they can suiaitiee market.

The 3 Group urges the Commission to use the oppibrtof this review to examine why the
regulatory framework is disadvantaging infrastruetaompetition, and to propose changes that
would allow smaller operators to compete on an ketpaing. The 3 Group has identified 2
features of the regulatory framework that work aganew entrants: (i) regulation has become
too focused on narrow market failures and the mark@iew process; and (ii) regulators are



unwilling and sometimes unable to intervene to de#h anti-competitive practices targeted at
new entrants.

(i) Regulation is too focused on narrow markeluigs

Part of the problem is that the regulatory framdwdrecause of the market review process,
encourages national regulators to focus on narravkets. For example, service provider entry
is a solution to resolve a lack of competition meomarket (be that fixed broadband or retail
mobile services). More generally, remedies ardgdesl to resolve a single market failure

without looking at the consequences for competitivarall. This is typically to the detriment of

the weaker operators in the market — the smaller mew entrant operators. Mobile call

termination is another example of this. Accordingthe Commission’s market definition and

analysis, each operator, regardless of its positidthe wider market for mobile services, is likely

to have SMP. The ‘default remedy’ for that SMR@st oriented price controls, often with all

operators having the same price controls.

Imposing the same price controls on all operategardliess of their size discriminates against
operators that lack scale economies and so havehipsts. Annex | describes further the 3
Group’s analysis and concerns about the way cathitation remedies are being applied. In
particular, some regulators are requiring all ofmsato have equal call termination soon after
entry (4 years after entry in the case of 3 Swedetereas the Commission has elsewhere
accepted higher termination rates for the neweraah® years (BASE in Belgium) or 11 years
(Bouygues in France) after entry. The 3 Groupulsnstting alongside this response a study by
Dr. Hannes Leo that shows the consequences ofiagpymmetric termination rates for small
mobile operators in Austrfa. There is an urgent need for Commission guidance othe
circumstances in which a higher termination rate igustified for the newer entrant.

The example of call termination also highlights hmgulators are more concerned to address
exploitative conduct than exclusionary practicekwever, in dynamically competitive markets,
such as the mobile sector, it is far more importanaddress exclusionary practices, which are
likely to distort competition over the long terrhan it is exploitative conduct, which tends to be
transitory.

(i) Regulators are unwilling and unable to intene

An increasing problem is that regulators are umnglito intervene to resolve anti-competitive
actions by incumbent operators that are targetegwatentrants. As explained above, the nature
of telecoms markets and the number of points oéradtion between competitors give
incumbents ample opportunities to harm the competjiosition of new entrants. This is rarely
in the form of the direct anti-competitive actidrat competition law is used to dealing with (such
as predatory pricing). However by delaying intemection, or by raising switching costs,
incumbents are able to make entry more difficul @xpensive. This is predatory, taking the
definition of predation abusiness behaviour that has no value to the findartaking the action
except as a result of the competitive harm it catsen actual or potential rivaf

Leo, Hannes: ‘Uniform Termination Fees as an ldipent to Competition? The Fixing of mobile terntina
fees revisited’, October 2006.

4 Paragraph 3.55, Page 34, UK Office of Fair TrgdEconomic Discussion Paper ‘Innovation and coitipet

policy’, March 2002.



The 3 Group has considerable experience of theuliies of getting interconnection on terms
that allow it to compete fairly with establishedeogtors in all 6 of its EU markets. Examples of
problems faced by the 3 Group businesses include:

« Refusals and delays by competitors to allow cragsldr interconnection for SMS. This is
not a trivial problem. For example, the Irish Tsr&an an article on 17 July 2006 about 3
Ireland customers unable to send SMSs to friendsaak(including friends roaming abroad).

* The foreign branches of direct competitors settimgh wholesale roaming charges that
effectively apply a margin squeeze when comparedhéo retail roaming tariffs of the
competitor.

« Actions to reduce the effectiveness of number pdita It is notable that 3 UK has had to
resort to an appeal against a decision by Ofcomrdler to force the regulator to address
clear failings in the mobile number portability 8m®. In Italy, only the new Board of
AGCOM required TIM to increase its porting capacity resolve the delays that for some
customers wishing to port their mobile number weapeto 6 months or more. Elsewhere,
porting charges remain a deterrent to customeringofor often, an additional cost of
acquiring new customers that the operator musf bear

« Difficulties in securing national roaming on reaable terms. Incumbent operators have
both 2G and 3G spectrum allocations whereas newa®n8G only operators have to
purchase access to 2G from these incumbents (véhalso direct competitors). In the UK
Ofcom signalled its reluctance to get involved lede issues by proposing to remove the
national roaming condition in 2004 some 5 yearadmwance of the date promised at auction.
It is becoming increasingly clear that the termd prices imposed by incumbent operators
on new entrants for access to an essential inmutidtbe subject to greater not more limited
regulatory scrutiny.

A failure to tackle these problems is especiallyntfal to smaller operators. Regulators may be
reluctant to intervene in the belief that the maxk@ resolve any problems, but the reality isttha
inaction is often discriminatory against the snratiperators.

A patrticular aspect of this is that smaller oparatind new entrants may be forced into accepting
unfavourable commercial terms by their larger gy@list so that they can enter the market or get
access to facilities that allow them to competen ekample would be an agreement to charge
reciprocal termination rates. If the regulator sduently intervenes it will be necessary to

specify that the commercially agreed terms areongér valid if the desired regulatory outcome

is to be achieved. In the example of terminatates, the regulator would need to specify that
the reciprocal terms are no longer valid if it adess asymmetric termination rates to be

appropriate.

A further problem is that, even if willing, a regtbr may be unable to intervene. Mobile markets
typically do not have a single dominant operatBather they have 2, 3 or 4 operators, some of
which may have market power. Yet the concept dective dominance is particularly difficult

to apply, meaning that markets where competitiomiseffective remain unregulated.

The concept of collective dominance is not appedprio an ex ante regulatory framework. The
study by Hogan and Hartson and Analysys explaias tine combination of the legal test for
collective dominance, together with the tests foraate regulation..all of which must apply

cumulatively, renders the application of ex antmeeies on collectively dominant operators a
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particularly challenging regulatory exerciseThe difficulty in establishing collective dominance
means that regulators are often unable to intere@aa where there is clear evidence of a market
failure. The failure of regulators to deal with eléasale international roaming is partly due to the
need to prove collective dominance on the natiareket. By adopting a specific regulation, the
Commission is, in effect, acknowledging that thgutatory framework has failed in this regard.

There will be no new entry infrastructure compesitm the future

The consequence of continuing to disadvantagesintreture competition is that it will kill off
any prospects for future entry by new infrastruet@ompetitors. It risks freezing national
markets with the current number of mobile operatarsl worst, could lead to consolidation as
the weaker operators find it increasingly diffictdt compete on a playing field that is tilted in
favour of larger incumbents. We have already seeidence of market consolidation (in
Denmark, Austria, Sweden and the Netherlands).reTisea risk that many Member States could
see the number of mobile competitors reduced to 3.

Regulators must look at wider competition and keppred to intervene
The solution is three-fold:

» First, the Commission and regulators must stop diongusolely on resolving problems in
narrow markets, and instead look at how to fatdimompetition at the wider level between
competing infrastructure providers.

e Second, regulators must be more willing to inteevéo deal with actions that harm the
prospects for new entrants and smaller operatdtss requires regulators to take a much
wider view of what harms competition — applying hagfined competition law tests such as
predatory pricing is not enough. Regulators negdke account of the specifics of telecoms
and the many opportunities that incumbents haveake entry more difficult and expensive.

e Third, the Commission must give regulators the psw® intervene where they see a
problem. The concept of dominance is not wellegliio regulating mobile markets, which
are oligopolistic in structure. Since the marletiews under the regulatory framework are
forward looking, it would seem appropriate to addptward looking competition law
concepts, which are embodied in the merger contigime and, following the 2004 Council
Regulation on mergers, include within their scopa-noordinated effects from oligopolies.
The report by Hogan and Hartson and Analysys recemas this change.

The underlying reason for having ex ante regulaiibmetwork industries like telecoms is
because ex post competition law is not sufficierguarantee effective competition. The purpose
of the review is to look at where the framework has worked well and to make the necessary
changes. This is one such area.

Page 162, Preparing the next steps in regulati@bectronic communications, A contribution te treview of
the electronic communications regulatory framewstégan & Hartson and Analysys, July 2006.
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. CONVERGED AND BUNDLED SERVICES

In its response to the review of the Recommendadionelevant markets, the 3 Group provides
detailed comments on the problems that may ariz@ the ability of incumbent operators to
offer bundled services (for example bundled fixad mobile services).

The Commission should be cautious before removingdf retail markets from the
Recommendation, to ensure regulators have the toolsvestigate and remedy leveraging of
dominance. However, the issue of bundled senigedder than simply market definition and
this is an area where the Commission and natiawllators need to think carefully about the
right regulatory response to the emergence of lmehskervices. There is a need for transparency
of retail offers to ensure they can be profitaldglicated.

As a minimum, therefore, regulators will need td pu place remedies to provide sufficient
transparency to expose instances of cross-subgidgnargin squeeze. This addresses the
information asymmetry. Transparency will need éoazcompanied by remedies to ensure that
wholesale inputs are available on a non-discriniyabasis. The need for swift action and
detailed information means that ex ante remediddwirequired.

. SPECTRUM MANAGEMENT

The main feature of the Commission’s spectrum psafsis to use market mechanisms as the
default spectrum management regime. Whilst thresedpe for introducing market mechanisms
into the management of spectrum, as with any matkete must be rules to regulate how the
market operates, so as to ensure that it runsteigcand efficiently. In particular, the current
regime has provided benefits in terms of avoidirtgrference and promoting harmonisation. For
a move to a new regime to improve the use of specit will be necessary to preserve the
benefits of the current regime and to take intooant legacy issues, whilst also capturing the
benefits that come from market disciplines. Sinw@rket mechanisms are largely untried for
spectrum management, there is a danger that édig’ approach could have serious negative
consequences that would be irreversible. The 3irecommends a more cautious approach to
avoid getting it wrong.

Greater EU level coordination

The 3 Group supports the Commission’s proposalgreater EU level co-ordination of spectrum
management. This should help achieve the bera#ftiarmonisation, economies of scale and the
internal market. However, if more decisions ardé¢otaken at the EU level, there needs to be
more open and participative processes in reachnoget decisions. This means a greater
involvement of stakeholders in the decision-makingcess, and much more transparency in the
way the committees and the Commission reach desisio

A market-based approach to spectrum management

The greater use of market mechanisms to managasthef spectrum will require appropriate
rules to ensure it works well. Since there iseligxperience of spectrum liberalisation in Europe,
the Commission needs to be cautious in movingrt@eket-based spectrum management regime
to give time to consider all the issues and to engwgets the rules right.



The rules that determine how the spectrum marketradps will need to take account of the
externalities and market imperfections that an gulisged market would ignore. Rules will be
required to take account of:

« Interference The Commission will need to put in place mechasisto ensure
liberalisation of spectrum does not lead to inteniee between different technologies.

e Harmonisation There are positive externalities from harmonisathat, left to its
own, the market will not value correctly. The Coission will need to ensure EU
citizens are not made worse off through a lossaofonisation.

e Fair _competition The market should be designed to ensure thatatye and
technologies compete on a level playing field. sTtiises particular problems when
moving from one spectrum management regime to angsio-called ‘legacy’ issues).

In practice, the 3 Group believes that these factail limit the areas where full technology
neutrality can apply. Whilst there may be more pgcdor having unlicensed spectrum,
interference and ‘legacy’ issues mean that exotusights should continue to prevail in many
areas, not least the mobile bands. Whilst exobusghts can be made tradable once the property
rights and parameters for trading are resolved,tthding will need to be subject to restrictions
on the technology to be used to avoid interference.

A further difficulty with the principle of technofly neutrality is that, in practice, it is very
difficult to apply. For example, the Danish govaent is releasing 4 MHz of spectrum at 870
MHz on a technology neutral basis. However, thewm of spectrum being released means that
it is unusable for UMTS. Practical issues suchhese will make it very difficult to ensure
technology neutrality.

Interference

The current approach of mandating spectrum usdheaadvantage that it minimises the risk of
harmful interference. The Commission needs to d&efal to ensure that any market based
approach to spectrum management contains rulesoid @nterference. A problem is that we
often do not know what interference problems wils@ when different technologies share the
same spectrum bands, and the costs of rectifyitegfémrence problems and the loss of spectrum
efficiency can be very large. In practice, thisame that there will need to be a regime of prior
testing before allowing technologies to share ointedjacent spectrum bands.

Interference problems are often unknown in advari¢horough testing or operational use

Unless technologies are thoroughly tested for djmeral compatibility with other technologies,
the problems of interference will not be known. s§lble combinations of technologies must be
tested in advance of allowing them to share bamd® be deployed in neighbouring bands. This
approach has been accepted by ETSI in examiningassbility of deploying WiMAX in the 3G
expansion band. The burden of proof that a newntgogy will not interfere with existing
spectrum users should fall on the operators ohéve technology.

Whilst prior testing is essential, there is stiletpossibility of interference problems that only
come to light through operation use, and for thmpensation mechanism will need to be put
in place.



It would be rash to introduce a spectrum managemgne that omits proper testing and leaves
the problems to be identified and resolved onlyeotie technologies are operationally deployed.
The example from the USA, where Nextel launchedllar service only to discover that it was
interfering with the radio network of the emergemseyvices, is a clear lesson of the risks of an
unregulated market. Interference was first idediin 1999, but will not be fully resolved until
2007, with Nextel required to set aside $2.5 hillito cover costs to the other spectrum users
suffering from interference. In the meantime tHe é&ergency services have had to operate with
interference.

Interference will add costs and reduce spectrumieffcy

Sharing with different technologies imposes adddiccosts as a result of measures necessary to
monitor and mitigate interference. These costsordy be determined through thorough testing,
which, as indicated above, must take place befio@iag any sharing. Only when the costs are
known can the Commission and Member States makefammed decision as to the balance of
costs versus benefits in allowing technology ndityran a band.

The Commission is correct to observe that therenangs of mitigating interference. However,
they have costs and can entail less efficient dspectrum, especially if guard bands (that is,
bands of unused spectrum) are required to sepatnologies.

The Commission will need to set strict specificatid@o avoid interference and put in place
compensation mechanisms

As indicated above, to reduce the risk of interfiees there will need to be a regime of prior
testing. As part of that regime the Commissionl wited to formulate technically precise
specifications and standards and ensure adherenbede by all users. Any technology wanting
to use spectrum in close proximity to existing $peu users will need to demonstrate
compliance with the specifications.

There will also need to be a mechanism to ensatesgectrum users suffering interference from
the entry of a new technology are adequately cosgied. As indicated above, testing is
necessary but not sufficient because interferemoblgms may only come to light when the
technologies are deployed. If interference aribesause of the introduction of alternate
technologies through technology neutrality, thenbasiness compensation framework or
indemnity programme must be established to proredeurse for any business that suffers a loss
of service. This will need to be a common EU wdegramme that would specify interference
criteria. It would also act as a deterrent aggmastr implementation of alternative technologies,
where otherwise the ‘polluter’ would not pay.

The benefits of harmonisation

A recurring feature of the Commission’s Communimatiis the desire to achieve greater
harmonisation throughout the EU, with the aim oftaring cross-border services and the
internal market. To the extent that the Commisgimposes a common ‘market-based’ approach
to spectrum management throughout the EU, thislgersaharmonised approach. However, as
the 2004 report by Analysys, dotecon and Hogan &tdda observesEven if Member States

10



had similar frameworks for spectrum trading, thigsed not necessarily entail similar outcomes in
terms of assignment and use of spectrum, if theréoaal variations in demand.’

The 3 Group is concerned that a market-based agpmay not value correctly the benefits of
harmonisation. These benefits, which are descrileow, come principally from externalities,

which, by definition, are not valued by the mark&herefore, the Commission will need to place
rules on the way the market operates to ensure dmsation and so capture the externality
benefits.

Harmonised spectrum bands allow cheaper equipmbittwdrives mass market take up

Where the technology and spectrum bands are hasewthroughout the EU, this gives a large
market, which leads to scale economies in handsggi and manufacture. As the Commission
observes‘A unified single market offers EU suppliers age home base for the development of
innovative products, which is particularly importan areas like wireless communications where
economies of scale count.’ The presence of a large market also gives manuas the
incentive to develop new equipment. Together thisans cheaper handsets being available
earlier, which leads to the earlier adoption of ntewhnologies by consumers, and to cheaper
services overall.

Harmonised spectrum also reduces the problem afjmleg handsets with multiple radios.

Already 3G handsets must operate in 3 bands: 900, NIB0D0 MHz and 2.1 GHz. If spectrum is
no longer harmonised and other bands are useddbilenservices, more radios will need to be
added. This in turn will add to the cost and caxrjgty of designing handsets with the
performance that consumers have come to expect.

Example: technology neutrality in the United States

In 1987 the US Federal Communications CommissiddQ)said it would not mandate the
technology to be used in the 800 MHz band for neobérvices. This, and the later allocation of
1900 MHz spectrum, led to little interoperabilitycaso little possibility for international roaming
by US mobile users until GSM tri-band and GSM/ CDM&ndsets became available. A further

consequence is that US handsets have consistagggd European handsets in terms of features,
performance, size and weight and have been morensiye. It could also be partly responsiple

for therelatively low levels of mobile penetration whemmguared to the EU.

Harmonisation secures long-term competition

If operators are allowed to use any technologysetiean initially be very intensive competition.

This is because the winning operator also estasiste winning technology which becomes the
industry standard. The winner captures the whoteket and thereafter holds a monopoly
position. This process occurs often in consumectednics, where there are competing

Paragraph 11, Page iii, Study on conditions @ptébns in introducing secondary trading of radi@&rum in
the European Community, May 2004. Analysys, doteétogan & Hartson.

COM(2006) 334: Communication from the Commisgimthe Council, the European Parliament, the Ewaope
Economic and Social Committee and the Committe¢hefRegions on the Review of the EU Regulatory
Framework for electronic communications networkd services. Page 8.
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standards. The intensity of competition in théiahiphase of competition is driven by the ability
to reap monopoly profits in the second phase.

Where there is a harmonised standard, initial caoitiqre may not be as intense, but over the long
term the market will not tend to monopoly, and eeesal competing operators can be sustained.
Over the long term this will be of more beneficansumers.

Example: technology neutrality in New Zealand

New Zealand made available 2 spectrum bands foilensérvices on a technology neutral basis.
One of the operators uses the GSM technology irgtbleally harmonised 900 MHz band, the
other EV-DO in the US 850 MHz band. This has reslln customers being unable to change
operator without also changing handset, creatidgsicentive for customers to exercise chqice
and hence reduced drive for price competitivenessden operators.

Also, the EV-DO operator is now restricted to Usteed handsets, and their future options
regarding 3G are limited by handset and infrastmectavailability to support multipl
technologies and bands. New Zealand has some eohitjhest mobile prices to be founpd
anywhere. The fact that the operators use diffetechnologies has led to dampened
competition. For example, there are no dual GSM/I® handsets in New Zealand, leading to
higher switching costs.

D

Harmonised spectrum bands promotes interoperabdityss-border use and the internal market

If consumers are to be able to use their handsetssborders, the same spectrum needs to be
used for the same services in all countries. Aketdpased approach may lead to EU citizens
being no longer able to access the full range ofiges when crossing borders. The loss of
interoperability across EU borders will be a maijoconvenience for EU mobiles users and
cannot be in the interests of citizens nor therimatemarket. Indeed the Commission noted that
‘...radio transmissions cannot be confined withinior@l boundaries, and many types of radio
devices are highly portable, with citizens havingnatural expectation for them to work
throughout the EU?

Harmonised spectrum bands have helped the EU’slenséctor to be a world leader

Interoperability and harmonised spectrum bands vaekey factor in the success of GSM and
therefore in enabling EU equipment manufacturersbexome world leaders. Without
harmonised spectrum bands European industry willonger take the lead in developing new
technologies and standards. Without harmonisatiorechnologies and services, there simply
will not be sufficient size to develop and promuéy&uropean standards. Instead the standards
and technologies will be developed elsewhere. [nill become a technology ‘taker’, not a

8 Carl Shapiro and Hal R. Varian in Information I&y Harvard Business School Press, 1999 identiéy t
following as some of the benefits of interoperailii) expanded network benefits; (ii) reducedhiealogy
risk for consumers; (iii) reduced consumer lockigna single supplier; (iv) shift in competitive fox from
competition for the market to competition in therked; (v) competition is moved towards price ancagirom
features (which are standardised); (vi) greatergmmment competition.

IP/06/874: Telecoms: Commission tables plansdosb competition among telecoms operators and lkaild
single market for services that use radio spectr@thJune 2006.
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technology ‘maker’. The European economy has liegehugely from the technology lead it
has had in GSM. The Commission’s 2004 Communinaiio mobile broadband services noted:

‘Europe’s success in mobile communications wag bpibn a solid regulatory and policy
foundation. A single, open digital standard foc@ad generation (2G) mobile (GSM),
pre-competitive R&D, a competitive market, a stgateapproach to spectrum management
and certification of equipment to stabilise thentealogy were critical factors'®

The Commission will need to reserve bands to erstgn a limited harmonisation

In practice, the Commission will need to address tleed for even a limited amount of
harmonisation and cross-border interoperability rbgerving bands for certain services and
technologies. This is the approach the Commissadopting for mobile television services,
where it would like to seseamless mobile TV servicEs’ There the Commission accepts that if
mobile TV services are to have widespread consuaceeptance, it will need to allocate
harmonised spectrum to them. It is also lookingridustry to propose a single technology (or at
least interoperable technologies) so as to redliwme benefits of‘cross-border services,
interoperability and roaming and a pan-European elitsion*”.  Similarly, the Commission will
need to reserve bands for UMTS services if it wimse to be interoperable throughout the EU.
As the 3 Group explained in its response to thesglbation on the use of the expansion band, it
will be necessary to reserve spectrum in that bantUMTS use, to ensure sufficient spectrum
for UMTS services throughout the EU.

The market won't necessarily price these factorsreatly

As explained above, there are reasons why the marikenot price correctly the benefits of
harmonisation and the cost of interference. Oasae is the presence of externalities. A new
technology entering a spectrum band may causeend@ce to existing users. At least some of
the costs of rectifying this may fall on the exigtiusers and not on the new service provider,
such that the new service provider does not tate account the full costs when entering the
spectrum band.

A positive externality comes from the network bétsedf a new technology and these are often
not known in advance. In the early years of GSMas thought that it would only ever be a
business tool, and cross-border roaming was thdogie¢ an even more marginal service. At the
time, consumers would have placed little value wning a mobile and even less on roaming. 10
years later we can see the value that consumersplam& on mobiles and on being able to use
their mobiles throughout the EU. The high valuest ttonsumers place on mobiles now arise
partly from positive network externalities that thearket is unlikely to value correctly in
advance

Further, there is a significant danger (given therination issues involved) that even if market
forces do deliver harmonisation, this will mostelik be through the monopolisation of a market.

10 Communication from the Commission to the Countig European Parliament, the European Economic and

Social Committee and the Committee of the Regidmsbile Broadband Services, Brussels, 30 June 2004,
COM(2004) 447

Presentation by Beatrice Covassi, DG InformaSouciety, 11 July 2006.
12 R
Ibid.
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This can be seen in other industries where intielléroperty rights and proprietary standards
that create a monopoly are the only ways of oveincgrthe investment risk in markets facing
significant network externalities.

Ensuring fair competition and ‘legacy’ issues

The Commission refers to ‘legacy’ issues and tredrfer the new EU committee mechanism to
decide how to deal with them. It refers to engyino distortions of competition and to providing
compensation. There is a clear need to ensuretiyamarket mechanism avoids distortions of
competition. There are particular problems whewingfrom one regime to another and the so-
called ‘legacy’ issues will need specific attentiboompetition is not to be distorted.

Ensuring fair competition

To the extent that different technologies are usegrovide competing services, it will be
necessary to consider whether changes in spectegncould advantage one technology over
another with the consequent distortion of competitietween them. For example, 2G networks
are long established and often fully depreciatdthis gives them a huge cost advantage over
newer 3G networks. In addition, 900 and 1800 MBlecsrum have propagation characteristics
that allow the frequencies to travel further andpemetrate better solid objects than the core
UMTS spectrum. Again, this gives 900 and 1800 Mimificant cost advantages over 2100
MHz. 3G networks compete by offering differentvéegs, but if that competitive advantage is
taken away by technology neutrality, the ability38 only networks to compete effectively is
greatly diminished. The Commission will either d¢e ensure any such competitive distortions
are avoided, thus limiting the scope for technolagyd service neutrality, or compensate
operators that are put at a competitive disadvantdgne solution would be to use refarming to
actively level the playing field for new entrant$or example if there is initially a shortage of
spectrum at 900 MHz for 3G use there may be goadores to give new entrants priority of
allocation of released spectrum.

Ensuring fair competition requires consideration aofcombination of different factors and
spectrum bands, which will be difficult under atteology neutral approach. For example, if 2G
spectrum is not re-allocated and re-assigned t@rd operators on a non-discriminatory basis,
then a technologically neutral allocation of thepaxsion band will exacerbate the resulting
distortion of competition in the 3G market. Thssbecause the 3 Group will be forced to acquire
additional spectrum in the expansion band to enaarequivalence of essential inputs with its
direct competitors. If that band is technologytng@ithen the disparity between what it must pay
and what its competitors will pay becomes that myiefater.

Competition law would not necessarily resolve theseblems. It is difficult to envisage how
competition law could be used to redress an histbrllocation of spectrum that leads to an
unfair competitive advantage.

‘Legacy’ issues

Industry participants have spent billions of eusoguiring 3G spectrum and subsequent billions
on rolling out the infrastructure. That investmaevds made on the basis of the allocation of
spectrum for 3G use and, indeed, on the basiseofitlavailability of other spectrum. Moreover,
assignments of 3G spectrum have often had techmdpgcific obligations, such as roll-out
obligations attached to them. Such obligationsshavdoubtedly resulted in investment decisions
different from those that would have been madeviecage had been left to market factors alone.
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These ‘legacy’ issues are not just about respegbagt commitments and ensuring a fair
treatment of past investors. They are also oftgreportance for future investors in Europe. If
investments based on one legal framework are goirge undermined by the introduction of a
new legal framework, that will raise the risk of/@sting in Europe. It will also undermine the
credibility of future commitments that the Commissand Member States make.

Given the importance of respecting such ‘legacgués the Commission and Member States
must either respect all past commitments madeully &and adequately compensate for any
failure to respect such commitments.

IV. THE COMMISSION'S OTHER PROPOSALS
Commission veto on remedies

The Commission is proposing to extend its curreetd’ to cover remedies. This applies, in
effect, both to the market reviews under Articlesnl 7 Framework Directive and to access and
interconnection measures under Article 5(1) Acssctive.

It is clear that some national regulatory authesithave not applied the existing regulatory
framework properly. To the extent that this redai® inappropriate remedies, a Commission veto
on remedies may help. However, often the NRAdufas are dues to other factors, such as
delays in market analysis. A veto over remedieslavbe of no assistance there.

If the Commission is to have a veto on remediexgetimeeds to be improvements to the Article 7
procedure to allow affected parties to be invohiedthe process. This means greater
transparency on the discussions between the Commigad NRAs and consulting with affected
parties.

Authorisations and licences

Service authorisations and spectrum licences aréxed durations. This does not reflect the
cycle of investment in new technologies nor the \vayhich mobile operators compete. An
increasing feature of mobile networks is the camspxocess of upgrading and enhancing their
capability. An operator might have a 20 year spectlicence, but will be constantly upgrading
the network. This means that in practice the dperhas far fewer than the 20 years in the
licence over which to recover the investment. &ample, 3 Italy acquired its spectrum licence
in 2001. The licence expires in 2021. 3 Italynelved 3G services in 2003, so has 18 years to
recover that initial investment. Of course theamgk continues to be expanded and upgraded. In
2006 3 ltaly launched the HSDPA upgrade, and solbagears to recover that investment. As
time passes, these investments will have shoreksharter life times because of the duration of
the authorisations and licences. It is importaat the Commission commits now to increasing
the duration of authorisations and licences to ensperators continue to have the incentive to
invest in improving their networks. The 3 Grougammends an increase in duration of 20
years.

National appeals

The Commission is proposing that national courtsardy suspend NRAs' decisions pending the
outcome of an appeal if there would otherwise trepiarable harm’ to the appellant.
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The 3 Group agrees with the Commission that itripdrtant to have an effective and speedy
appeals mechanism. However, it would be inappabtgtio fetter the discretion of national courts
when deciding whether to suspend remedies pendimgutcome of an appeal. There will be
circumstances, such as a price control remedy, hwbice implemented would be irreversible
even if it were subsequently overturned on appkas important for national courts to be able to
take into account all relevant factors when degdumether or not to suspend a remedy.

Universal Service

The Commission intends to launch a debate on tleentature of the Universal Service in 2007.
The 3 Group supports this because the currentpir@ition of the universal service concept has
become too narrow to be of practical value to sgcidn societies where mobile phones are
ubiquitous it no longer makes sense to define aansal service as being voice calls from fixed
locations.

Number portability

An obligation to provide number portability currgnexists. The Commission recognises that
this needs to be adapted for current services. diilgation should also be adapted and
strengthened to meet current expectations. Spaltyfi the Commission should amend the
obligation to require:

« Porting within 2 hours of a customer requestingTihis is technically feasible and available
in some Member States and should be the basiccedeliel requirement for porting. It is
simply unacceptable to force customers to wait dagd in some cases over a week, to be
able to switch mobile service provider and keejr th@mber.

« Direct routing of calls to a ported number. Amric30 USD states that subscribers must be
able to retain their numbeiadependently of the undertaking providing theviss’. This is
only possible if the donor network is no longerdiwed in the provision of service. That is,
onward routing is not acceptable, and there muslifeet routing of calls to a ported number
using a central database. This must apply tondlbund services including voice, video,
SMS and MMS. This is the only way to protect thbscriber against the risk tdie donor
network going out of business and the customeremprently losing all incoming services.

» Porting charges should not exceed the direct aigterting incurred by the donor network.
Donor networks should not be allowed to levy exisesporting charges at the expense of
customers and recipient networks. In practiceh lpgrting charges act as a deterrent to
porting and an additional cost to the recipientuoek.

Access to emergency services for disabled users

The 3 Group supports equality of access and is dtigunto providing services that deliver
equality, such as 999 via the Relay Service iniKe This is an equivalent service to voice 999.
The Commission should avoid specifying services tftabeyond equivalence. For example,
should the Commission require 112 access via SM&uld be discriminating in favour of deaf
people when the purpose of regulation for disacaged groups should merely be to remove the
disadvantage, not to create a further imbalanoeadtition, access by SMS is problematic since
operators cannot guarantee timely delivery of SMSsages. It would also be difficult to restrict
access to deaf customers only.
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Non-geographic numbers

The 3 Group is concerned about the possibilitiesrioud if non-geographic numbers are to be
made available across borders. Fraud has begmiéicgint problem in some Member States and
the problems are likely to be even greater if #nwises are made available across borders. There
may be further consumer protection problems, faangxde around price transparency. The
Commission will be aware of the likely concernsldeling its study into the possibility of
creating cross-border markets for premium rateisesvy Any measures must adequately address
these concerns and ensure there is sufficient oramit and enforcement. A further requirement
is for international settlement arrangements tceowjth the different direction of funds transfers.
Again the Commission will need to ensure the preegsre in place before allowing access to
non-geographic numbers across borders.
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ANNEX I: Asymmetric call termination rates

Some national regulators seem intent on imposingestric mobile call termination rates on all
operators. In Sweden, PTS has imposed terminatitas on 3 Sweden that will mean it will
have the same rates as all other operators fromy12007 (0.54 SKR, about 5.8 cents) — 4 years
after entry. In Austria, 3 Austria will be requiréo charge the same rate as the other operators
(6.79 cents) from 1 January 2009 — less than G\edéer entry.

In contrast, the Commission has accepted in twescaigher termination rates for the newer
entrants, 9 years (BASE in Belgium) and 11 yeamsuggues in France) after entry. In the
Article 7 letter to ARCEP, the Commission says thratertain exceptional cases, an asymmetry
might be justified by objective cost differencescivlare outside the control of the operators
concerned, for instance owing to cost differencetsvben the operation of a GSM900 network
and a DCS1800 network or to substantial differenoeshe date of market entry’ The
Commission made similar comments to the Belgianleggr.

The 3 Group agrees with the Commission that ohjectiost differences justify asymmetric
termination rates. However, the 3 Group disagtkasthese cost differences are an exceptional
case. The 3 Group has obtained research from DnétalLeo of the Austrian Institute of
Economic Research, which shows that the approathosk regulators that are imposing equal
termination rates on all operators is wrong and alfng to competition between mobile
operators. The key points of that research are:

» There are considerable economies of scale in apgratmobile network. This means that
new entrant operators will have higher costs uhg&l reach a similar scale to the incumbent
operators.

« First mover advantages are large and so it takeagatime for market shares to converge.
On average, market share gains for the new endrardiround 1 — 2% per year. This means
it takes 10 to 20 years to reach a market sha?@%uf.

« Imposing equal call termination rates on operatdtk different costs discriminates against
the newer entrant (since it has higher costs becafua lack of scale) and harms its ability to
compete.

The 3 Group is submitting that research togeth#r this response.
There is an urgent need for a clear statement fhen€Commission on the circumstances in which

asymmetric termination rates are justified. Thifl give national regulators guidance on the
appropriate treatment of cost differences whemngetermination rates.
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