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About techUK and Introduction 

 

techUK welcomes the opportunity to provide input to the European Commission’s 

Communication on “Building the European data driven economy”.  techUK is the industry 

voice of the UK tech sector, representing more than 900 companies who collectively employ 

over 800,000 people, about half of all tech jobs in the UK. These companies range from 

innovative start-ups to leading FTSE 100 companies. The majority of techUK members are 

small and medium sized businesses. 

 

techUK wants to see the building of a European data economy and a fully functioning 

European Digital Single Market. Removing restrictions on the free flow of data will help 

achieve this. However, there is real concern that in its current form the proposals within the 

Communication will not achieve the aims of the Commission’s Free Flow of Data Initiative or 

the wider Digital Single Market Strategy. There is little confidence amongst digital businesses 

that these proposals will help; in fact, many fears that they will actually make it harder to 

scale and grow a digital business across Europe. 

 

techUK welcomes the Commission’s decision to launch a consultation on these proposals 

and the opportunity to help to develop policies that will support innovation and benefit 

Europe’s overall digital economy. techUK stands ready to assist the Commission as it 

considers its next move. 

 

Before moving forward, we strongly advise the Commission to pause and consider how 

different Europe’s data driven digital economy, marketplace and society may look like in the 

next five to ten years.  The introduction of the new General Data Protection Regulation, the 

proposed ePrivacy Regulation as well as changes to consumer law, and the creation of a 

thriving Digital Single Market, will mean the market will look very different from what it looks 

like today.  

 

The regulatory and legislative landscape for data is already becoming increasingly complex 

and hard to navigate, particularly for SMEs. The right approach must be taken to ensure 

Member States have the tools needed to build a European data economy. What must be 

avoided is unnecessary regulation that could drive data driven innovation and creativity out 

of the European market. 

 

To ensure this does not happen the following outlines techUK’s views on the proposals being 

made in the following key areas: 

 

• Free Flow of Data 

• Data Access and Transfer 

• Portability, Interoperability and Standards 

 

Free Flow of Data 

 

A modern digital economy and society cannot thrive without an open borderless world 

when it comes to data. Data-driven innovation is underpinned by the flow free of data 

across borders. That is why techUK supported the Commission’s ambition to pursue legislative 

action to end unjustified data localisation restrictions that are a barrier to the free movement 

of data, and was disappointed when this did not happen1. 

 

Existing national barriers, both direct and indirect, to the free flow of data are a concern for 

any business operating cross borders. Barriers to data flows undermines the ability of digital 

companies, particularly digital startups and scale-ups from across Europe, to grow and scale 

                                                           
1 https://www.techuk.org/insights/news/item/10028-free-flow-of-data-proposals-risk-stunting-europe-s-

digital-growth 

https://www.techuk.org/insights/news/item/10028-free-flow-of-data-proposals-risk-stunting-europe-s-digital-growth
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and for these businesses to benefit from the adoption of innovative digital technologies such 

as cloud computing, machine learning and AI. The reality of existing localisation 

requirements for start-ups and SMEs is the replication of business structures and processes in 

multiple Member States within the single market. This means that European startups are 

facing an often confusing patchwork of national laws that is an active disincentive for 

startups who look to build and scale their business in Europe and as a result could ultimately 

slow down the pace of digital transformation across Europe.  

 

The Commission must remain resolute on this issue given the economic impact on data-

driven start-ups of not removing existing inappropriate and misplaced data localisation 

requirements. A recent report estimated that data localisation policies raise the cost of hosting 

data by 30-60%2.  This is money that could be spent on developing innovative digital products 

and services that could help to drive Europe’s Digital Single Market forward. 

 

As the Commission’s impact assessment noted, the removal of data localisation restrictions 

would add an estimated 8 billion Euros per year to the European economy. This is not just an 

issue that impacts tech start-ups but all sectors of the European economy that stand to gain 

from Europe’s transformation to a data-driven economy. If data localisation requirements 

are not addressed all business will face increased costs and a reduction in business agility, 

flexibility and competitiveness. 

 

It is understood that a reason for the Commission not yet introducing regulation in this 

important area is that there may be a perception that data is more secure when it is stored 

locally. This perception is simply not correct.  In fact, it is suggested that data stored in one 

geographical location without a secure backup of the data stored elsewhere could put 

data, and organisations operational effectiveness, more at risk. The industry has invested 

significantly in developing security tools and technologies that can be deployed to ensure 

data is stored and managed to an appropriate level of security wherever the data resides. 

 

techUK would welcome proposals from the European Commission on what can be done to 

address such perceptions. It is suggested that the work conducted by DG Connect on 

promoting the security of the cloud computing market, for example the development of the 

European Cloud Scout3 tool for SMEs, could be extended to consider and address data 

security perceptions.  

 

We urge the Commission to move forward with a regulation to enshrine the free flow of data 

and remove unjustified data localisation restrictions and unlock the full economic and societal 

power of data.  

 

 

Data Access & Transfer 

 

The amount of data being created is increasing at an exponential rate. This is being driven 

by Member States digital transformation. It is however important to remember that different 

Member States are currently at different stages of this transformation; with some more 

advanced than others.  

 

Taking a one size fits all approach to data access and transfer issues would therefore not be 

useful at this time. Instead the Commission should help Member States by identifying the tools 

they need to build a fully data driven economy and society. 

 

A one size fits all approach will also be challenging given the implications of the wider 

definition of personal data within GDPR. It is difficult to imagine a situation in which a non-

personal data set as described in the Commission’s Communication might not contain a 

                                                           
2 http://www.itic.org/news-events/techwonk-blog/the-costs-of-data-localization 
3 http://cloudscout.cloudwatchhub.eu/#/app/home?lang=en&code=en 
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single piece of personal data as defined by GDPR.  Therefore, the introduction of any 

legislative interventions that would interplay, overlap and potentially undermine the 

coherence of the GDPR must be avoided. 

 

Instead of rushing forward to regulate or legislate in what is still a very nascent European data 

market, techUK suggests the Commission should conduct further detailed examination and 

research to identify, and then promote, best practice examples of data driven 

transformation. A research project to compare the way data is being used in a mature data 

driven sector, such as the pharmaceutical industry, with a sector that is only beginning its 

data driven journey, such as the agricultural or insurance sector would be useful.  This 

research could identify key tools and best practices that could be used by other sectors. 

 

In response to the specific data access and transfer proposals, techUK would like to raise the 

following concerns and suggestions: 

 

• Default Contracts rules 

Innovation happens when organisations, and people, work together. Contractual 

agreements and relationships between partners play a key role here.  Finding ways to 

support, encourage and enable business partnerships to grow and flourish in the data market 

is an area where the Commission could play an important role. 

 

The Commission’s experience in developing partnerships through its FP7 and Horizon 2020 

funding schemes are good examples of the Commission supporting large and small 

companies to come together, with academia, to work in partnership. This supportive role is 

one that should be followed rather than the introduction of standard contractual clauses 

that could cause confusion and uncertainty in the market.  For example, it is not clear how 

fairness and unfairness would be defined in a standard contractual clause and then 

interpreted across every Member State. Companies, particularly SMEs, could find it difficult to 

ensure compliance with such default contract rules on an ongoing basis. The introduction of 

standard contractual clauses may also prevent the development of flexible, agile and 

responsive data products and services based on individual users needs and wants.  

 

• Data Producers Right 

 

It is also not clear from the Communication how a data producers right would be defined 

and would work in practice. For example, what body would grant the right to use non-

personal data and what would an enforcement mechanism for a data producers right look 

like? When there are existing B2B contracts in place that cover the rights and responsibilities 

for non-personal data what would a data producers right add? How would a data producer 

be able to “licence” his right? Intellectual property (let alone trade secret) is already a 

complicated area of policy. Therefore, without clear objectives and mechanisms for how this 

would work in practice the Commission should be careful about moving forward with this 

approach. A more detailed explanation of how the European Commission see this working in 

practice is therefore needed before industry can comment further. 

 

There may be merit in the Commission considering where a data producers right might be 

useful in raising greater understanding of the role and responsibilities relating to data 

portability.  However, the starting point for data portability issues must be the GDPR. Again, as 

mentioned above, with GDPR’s broad definition of personal data, it will be very difficult to 

ensure that there is no personal data involved in any given data set. Therefore, it is suggested 

that the GDPR should be the basis for the data portability right as this will ensure certainty 

and would be more effective than introducing an additional layer of requirements.  

 

It is vital that the Commission does not move forward without careful consideration of the 

potential impact and implications of introducing any new rights in this area.  The Commission 

must not regulate data driven creativity and innovation out of the market. Doing this would 
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simply place Europe at a competitive disadvantage in what is a global data driven digital 

market. 

 

• Access for public interest and scientific purposes 

 

Once again further details are needed on how this proposal would work in reality. For 

example, how data that has a public interest would be defined and chosen and what would 

happen in a situation where this data was commercial sensitive? Also, given the financial 

investment made by industry to collect, manage and gain value from this data, it is not clear 

why public authorities should be granted access to data without any cost being incurred. 

 

Instead where the Commission could usefully act would be to refocus these proposals 

around encouraging the public release, and therefore access, of data that could be useful 

for public sector use.  The UK Government’s leadership in releasing open data sets, for 

example the release of over 11,000 datasets by DEFRA, should be reviewed by the 

Commission as an example the initiative that should be encouraged across all Member 

States to encourage public sector organisations to open up and release of data that can be 

used across the whole public sector as well as drive innovative data driven businesses. 

 

• Guidance on incentivising businesses to share data 

 

The Commission’s proposal in this area must be scoped very clearly given the potential 

implications on commercial models and agreements. Before the Commission moves forward 

with issuing guidance on how non-personal data control rights should be addressed in 

contracts, it is suggested that the Commission should conduct a detailed review of all 

relevant existing legislation and regulation around data control rights. In particular, related to 

competition and trade secrets. It is important that the approach taken in the development 

of any guidance recognises that while the data industry is still nascent it is fast moving and 

ever evolving and developing. Any guidance developed must not be static, but flexible and 

dynamic, and able to evolve as the market develops. 

 

 

• Fostering the development of technical solutions for reliable identification and 

exchange of data 

 

Finding ways for organisations to “profit from” the reuse of data and allow the value of data 

to flow across the whole of the economy is supported by techUK. However, it is also 

important to find the right balance and to ensure that organisations do not benefit from a 

data infrastructure they have not helped to build. 

 

While techUK would welcome measures that could increase adoption and use of APIs it is not 

clear whether the introduction of technical guidance, as suggested in the Communication, is 

what is needed. The use of APIs by industry for many years has led the market to develop 

technical standards and standardised and interoperable protocols.  The suggestion that 

there are no technical guidance or standards that already exist to cover the use of API’s 

would be wrong and unfounded. 

 

For example, the UK financial industry and sector has worked in collaboration with the UK 

Government to develop an Open Banking Standard driven by the use of APIs. This innovation 

required no new legislation or regulation.  Rather than the Commission spending time and 

resources on developing new technical guidance when the existing best practice, such as in 

the UK, could simply be promoted more widely, the Commission should aim to focus its efforts 

on where there is a market problem or gap that needs to be filled. 
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Portability, Interoperability and standards 

 

techUK supports the focus being placed on supporting and enabling data portability and 

interoperability. However, there are some concerns as to the potential costs and technical 

feasibility of the possible introduction of specific proposals in this area on businesses 

particularly digital start-ups and SMEs.    

 

Where the Commission could play a key role is in stimulating market innovation and 

competition in this area could be in defining the outcome being sought and then enabling 

the market to develop innovative tools, systems and technologies to enable this to happen. 

 

In response to the specific Commission proposals techUK would like to raise the following 

concerns and suggested approach that should be taken moving forward: 

 

• Developing further rights to data portability 

techUK welcomes the Commission’s willingness to consult with industry to consider whether 

further action is required in this area. The starting point for data portability issues must be the 

GDPR. Building on the requirements within the GDPR, rather than the introduction of any new 

requirements, would be considered helpful.   The GDPR has already provided EU citizens with 

the right to move their data, which will enable the next wave of EU data driven innovation 

and growth. 

 

The reality is that data portability is already being offered today and is becoming 

increasingly common across all sectors. This has happened without the need for regulatory 

intervention.  Any Commission moves in this area must be developed in consultation with 

industry to ensure that there is clarity in the marketplace and expectations can be 

managed. For example, the impression given that a contract can be cancelled at any time 

during the duration of the contract, and all data can simply be transferred to another 

provider, would not be helpful. 

 

 

• Contract terms to facilitate switching of services providers 

 

Before moving forward with any proposals in this area it is vital that the Commission is careful 

to manage expectations around switching. For example, a single photo may be very easy to 

share between two providers. However, other more complex data sets may not be as easy 

to transfer. Also, not all digital services are the same. While a provider can transfer a user’s 

data to another provider, the meta data relating to how that customer used the service may 

not be transferable. Particularly if this meta data contains commercially sensitive information 

or company intellectual property. 

 

Now is not the time for the introduction of standard contract terms for switching. There is not 

yet the level of maturity needed in the digital technology sector, particularly the cloud 

computing sector, to support standardised contract terms as the cloud computing market 

itself is still evolving. There is a real concern that introducing increased standardisation to 

address data portability and interoperability issues now could lead to a situation where there 

would be little, or no differentiation, innovation and therefore competition in a market which 

the Commission is keen to support and grow. 

 

Currently issues around data portability and interoperability are covered by contracts 

between partners. Through well-written, clear and flexible contractual agreements, it is 

always possible to answer specific questions over who has rights, controls and access to data 

during and when a service ends. While we understand that there are concerns that large 

players with set terms and conditions could prevent the ability of organisations to transfer to 

other providers and move their data, techUK is not aware of any evidence to support this 

assumption.  During the Commission’s consultation process it should be remembered that 
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while complaints regarding a service may be highlighted, a complainant should not be seen 

as evidence of a full-scale market failure.  

 

However, where the Commission could be useful is to support industry efforts to raise greater 

awareness and understanding by businesses, particularly by SMEs, of existing contract terms. 

An educational and awareness campaign to increase the level of transparency of what they 

should be looking for in contracts on data portability and interoperability would be useful. 

 

 

• Sector- specific experiments on standards 

 

While techUK supports the Commission’s focus on the need to ensure data portability and 

interoperability in the marketplace, it is vital that the Commission ensures there is balance in 

the market between enabling innovation and appropriate levels of standardisation.  

 

The technology industry itself has been leading in this area for many years. The development 

of a creative, innovative and competitive cloud computing market and the development of 

cloud industry codes of conduct and industry standards are examples of work in this area. It 

is therefore suggested that this is an area where the Commission should leave the market to 

address issues as the market evolves. 

 

If standardised rules for data portability and interoperability are introduced this could make it 

very difficult for innovative and creative digital start-ups to enter the market and scale, grow 

and thrive. This approach could result in Europe not being seen as a good place for new, 

digital tech companies to call home and could drive these innovative companies outside of 

Europe 


