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Introduction 

On January 10, 2017, the European Commission published a series of policy documents, 
including a Communication and a Staff Working Document that highlighted issues in 
‘building a European data economy’ and invited comments1.  Ibec and its members share 
the Commission’s goal of a European digital single market and look forward to working with 
the Commission to realise that goal in ways that work for all stakeholders. We have 
encouraged the EU institutions to adopt an ambitious, balanced and evidence based 
approach to the development of the European data economy2. This document outlines Ibec’s 
position on the data policy issues raised by the Commission, specifically: 

1. Free flow of data 
2. Data access and transfer 
3. Liability 
4. Portability, interoperability and standards 
5. Experimentation 

Ibec believes that free data flows are critical to: day to day business operations across our 
economy; the integrity of the digital single market; and the EU’s global competitiveness. We 
support EU legislation to remove unjustified restrictions to the free flow of data. Any direct or 
indirect data localisation requirements should be subject to EU scrutiny and only permissible 
if proportionate and in line with EU legislation and single market principles. Without evidence 
of market failure, we see no need for regulation on ‘emerging issues’ identified by the 
Commission’s Communication. We believe the current EU framework and contractual 
arrangements offers the necessary flexibility to develop our data economy. We also wish to 
restate our support of previous joint initiatives by industry3 and Member States4 that echo the 
views expressed in this paper. 

We believe that these priorities, if pursued with vigour, will contribute to a European data 
economy that works – enabling business to create jobs and prosperity in Ireland and across 
the EU. 
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European Commission (January, 2017) COM(2017) 9 Final and SWD(2017)2 Final, January 10, 2017 

2
 Ibec (September, 2016) ‘Implementing a digital single market that works’ – Ibec views on implementing the 

European DSM strategy. The paper was presented by Ibec to Vice President Ansip and Commissioner Jourová 
respectively at two industry-Commission roundtable events held in Dublin on September 8 and November 11, 
2016. Visit: www.ibec.ie/DigitalEconomy. 
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EU must go with the flow - Ibec views on building a European data economy that 
works 

1. Free flow of data 

Unlocking the potential of a European digital single market matters to growth and 
jobs 

The EU and its members must unlock the potential of the European single market in digital, 
services and goods to enable business to provide growth, jobs and improved choice in 
goods and services for consumers – it would add up to €936 billion per annum to the EU 
economy5. An effective digital single market (DSM) framework can create up to €415 billion 
in additional growth to the European economy. 

Data flows underpin the ongoing development of our digital economy – we must make 
the right policy choices. 

Data flows are now an integral part of companies’ operations and trades. The success of our 
economy’s ongoing digital transformation and our global competitiveness depends on the 
ability of businesses to transfer both personal and non-personal data both within and across 
our borders – enabling businesses to connect, innovate, develop, trade and meet their 
customers requirements. The ongoing transformation of the European internal market into a 
“data-driven economy” is critical to every sector represented by Ibec, including financial 
services, business services, retail, energy, healthcare, agri-foods, manufacturing, logistics, 
transport, telecommunications, technology and more – our members are already investing in 
this transformation. In this context, Ibec supports the principles of secure data innovation 
and the free flow of data – we oppose unjustified data localisation or fragmentation of the 
single market. 

The Commission’s staff working document acknowledges that the global economic value of 
cross-border data flows exceeded the value of global trade in goods in 2014, reflecting the 
scale of digital transformation in the broader economy. The Commission estimates that the 
“data economy” could grow to EUR 643 billion – or more than 3% of EU GDP – by 2020. We 
welcome the Commission’s recognition of the importance of the data economy – it 
underlines the importance of making policy choices that enable continued investment and 
innovation in data and digital.  

Data localisation is proliferating across the EU 

The Commission working document notes that the trend in Europe is towards more, not less 
data localisation (an increase of 100% in 10 years), which may explain a general 
misconception among administrations and businesses that there is a legal obligation to store 
data within national borders.  

There are misconceptions around the importance of data flows and the justifications 
used for data localisation. 

Restrictions to data flows are sometimes wrongfully seen as solely a tech-sector issue. 
Commission and Ibec research6 shows that digital and data flows are important across our 
economy, both in the public and private sector. A working data economy will enable growth 
and jobs, with more opportunities and choice for our citizens.  

                                                           
5
 Ibec (2015) A Single Market that works – Ibec priorities for the European Single Market 

6
 www.ibec.ie/digitaleconomy 



Data localisation7 is sometimes wrongfully justified as a necessary assurance of privacy or 
security. As the Commission acknowledges, data security does not depend on its location 
but rather the security of the IT infrastructure and the strength of the encryption and 
protection techniques used. Data localisation may in fact weaken security as centralised 
data is easier to target and more vulnerable to attack. Data localisation can weaken the 
security of organisations and institutions that operate cross-border, as they rely on global 
information systems and cybersecurity tools and teams. 

There are significant consequences from unjustified restrictions to data flows. 

Unjustified restrictions on data flows can fragment our single market and raise the cost of 
deploying cross-border data infrastructure and services across the EU. As the Commission 
notes, data localisation measures effectively reintroduce digital border controls that constrain 
the development of the EU data economy – preventing SMEs from scaling up and entering 
new markets in the EU. Consequently customers’ access to state of the art technologies or 
cheaper services is limited, with a direct and negative impact on the uptake of cloud 
computing in Europe. ECIPE (2016) found that the cost of storing data may vary by up to 
120% across the EU. Removing localisation requirements enables choice and competition in 
the European data storage market. In terms of our global competitiveness, unjustified 
restrictions on data flows threaten Europe’s position as a place that attracts new talent, 
investment and innovation. 

The EU should address unjustified restrictions to data flows in law in order to develop 
our digital economy and global competitiveness. 

The Commission should adopt a legislative proposal establishing the principle of free flow of 
data. The legislative proposal should ensure that direct or indirect regulatory requirements 
that create unjustified restrictions to the free flow of data across the EU, both in national 
legislation and public procurement rules, are generally impermissible. Any data localisation 
requirements introduced by Member States should be pre-determined by a narrow range of 
acceptable justifications and subject to prior notification to allow for verification of their 
compatibility with EU law and single market principles – in line with the notification procedure 
for services announced by the Commission’s 2016 Single Market Strategy. 
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2. Data access and transfer 

The Commission assesses questions about the access, use and transfer of data in its 
Communication. We acknowledge that these issues need to be carefully considered in 
developing our digital economy. However, the access, use and transfer of data are already 
sufficiently covered by contractual arrangements and the EU’s existing framework on data 
protection, competition, consumer and intellectual property (IP) protections etc. As there is 
no evidence of market failure, we cannot see the need for further legislation at this 
juncture. Existing EU legislation and existing contractual practice in the data 
economy are sufficient. 

The volume and variety of data access, use and transfer scenarios involving non-personal 
and technical data in B2B transactions across our digital economy are best handled through 
contractual arrangements between the actual parties who understand the context of how 
data is gathered, used and shared. Again as we are not aware of any market failure, we 
do not see the need for one-size-fits-all regulation of B2B arrangements. 

Machine-generated (non-personal) data is often developed through substantial investments 
in design, manufacture, and/or distribution. Consequently, investors may wish to maximise 
their investment by retaining access to data generated. In this context, we would be 
concerned by any initiative that mandated the sharing of non-personal data, without 
due regard to commercial confidentiality, investment and IP concerns. The EU’s 
existing legal framework has proven effective in balancing the imperative of competition and 
the protection of investment. Again, we see no need for regulatory intervention. 

In the B2C context, the data subject already has the right under current and future data 
protection rules to transparency and control over their personal data. There are clear 
benefits, however, to sharing certain information in an aggregated and anonymised form and 
the urge for an all-encompassing interpretation of the personal data definition should be 
balanced with these gains. For example, one must consider intelligent transport 
management which requires the collection of personal location data to map and predict 
traffic flow. Accuracy improves as more traffic data is connected.  

When dealing with consumers-users, they also enjoy additional protection under the 
Consumer Rights Directive, the Sales Directive, the Unfair Contract Terms Directive, and the 
proposal on contract rules for sale of digital content. 

Therefore, a balance must be found in the B2C context, which meets current privacy 
rules, ensures consumer trust and provides economic, environmental and social 
benefits. This should be achieved by providing the right incentives to users for 
contributing to this kind of data. Overall, these types of data have a little or no privacy 
implications when they are aggregated and anonymised, while they may have 
tremendous benefits for the public. 

As a general comment we encourage the Commission to continue its evidence based 
approach to policy development given the nature and pace of digital development. 

More specifically, in response to the Commission’s specific proposals in the Communication: 

 

a. Guidance on incentivising businesses to share data 

Non-binding guidance, based on existing legislation on non-personal data control rights, 
could be a useful vehicle to mitigate divergent national laws, provided it supports companies 
to understand existing national and EU rules. 



b. Fostering development of technical solutions for reliable identification and 
exchange of data - Application Programming Interfaces (APIs) 

We support sharing best practices for both public and private sector organisations on 
developing, managing and securing APIs. We support further guidance and tools to be 
released for the purpose of assisting public-sector organisations that wish to create new 
platforms and ecosystems to open up public datasets for a broader range of uses.  

c. Default contract rules 

The data economy spans virtually every sector; no single contract template is likely to be 
applicable. We question the value of default contract rules. A better approach would be for 
the Commission to monitor developments in particular sectors where concerns are identified 
and understood; then engage stakeholders on effective remedies.  

d. Access for public interest and scientific purposes 

Certain types of data could be useful for authorities or public sector organisations. However, 
this interest or purpose should take into account the context and investment underlying the 
relevant data-set. Therefore, access to such datasets should be negotiated and contractual, 
rather than being mandated through law. Public interest would also need to be clearly 
defined through consultation with stakeholders. 

e. Data producer’s right 

We believe that contractual solutions are sufficient to ensure both parties’ interests are 
protected. A data producer’s right would limit the flexibility necessary for parties to define 
and agree contracts and would be difficult to determine and apply in practice. Any 
prospective data producer’s right should be carefully considered in light of the potential 
impacts on developing our data economy. 

f. Access against remuneration 

We cannot see what this proposal would add, compared to the current market situation. Data 
holders are currently free to decide if and how they provide access to their data. We would 
be concerned that this proposal would revoke a company’s discretion over whether or not to 
share data. This could put investment at risk. Again the current system of flexible contractual 
arrangements is sufficient. 

  



3. Liability 

Identifying liability in the internet of things (IoT) economy may seem difficult given the 
number of different suppliers involved in individual products and services. However, the 
existing Product Liability Directive (85/374/EC) can apply to connected devices. Again, we 
believe contract terms are the best way to handle liability issues, as they provide 
predictability and certainty for businesses engaged in the supply chain. 

More specifically, in response to the Commission’s specific proposals in the Communication: 

a. Risk-generating or risk-management approaches 
We would be concerned about proposals that assign liability to market players who 
we want to grow our data economy – who could assign such liability and what criteria 
would be used? Contractual arrangements should be used to provide flexibility to all 
parties in managing risk. 
 

b. Voluntary or mandatory insurance schemes 
Imposing insurance schemes may have unexpected impacts on digital development 

and adoption. Businesses should be left to decide if and how they wish to insure 

themselves. 

4. Portability, interoperability and standards 

Interoperability and data portability are objectives worth pursuing, particularly by promoting 
the use and, when necessary, facilitating the emergence of industry-led standards. 

The development of IoT requires a certain level of interoperability. However, mandating 
standard contract terms for interoperability and creating data portability rights are not 
suitable instruments to achieve these goals. The best way to achieve them is through 
sector agreements and industry driven standards developed by businesses with extensive 
knowledge of how technology, contractual arrangements and business models work. 

Interoperability is key to the functioning of the many services, infrastructures, and devices in 
the data economy. However, imposing the adoption of interoperable systems and models via 
government mandates generally does little to enhance competition and hinders innovation. 
Guidance and best practice on how to achieve interoperability, as well as possible voluntary 
industry initiatives, would be more appropriate. The main focus should remain with 
industry, and its efforts in the field of standardisation at global level.  

Regarding data portability, we agree that users should be able to switch providers as easily 
as possible. Considering that vibrant competition in the various markets drives service 
providers to facilitate portability, we believe that data portability is a key issue and will be 
achieved via the adoption and, if needed, further development of industry-led portability 
standards, provided such standards have been developed openly and transparently and 
tested among a variety of vendors. It is furthermore important to reference global ICT 
technical specifications that have been developed in global fora/consortia following the same 
open and transparent processes. 

Guidelines and best practices can be very useful in advising cloud users before the 
standards become available. As such, current discussions on portability standards should 
be supported in global standards bodies including fora/consortia.  What would hamper 
innovation and technology adoption are contract terms requiring service providers to 
implement the portability of a customer's data.  

We are not convinced that creating data portability rights is necessary or even 
advisable in the B2B context.  



In a B2C context, the requirements on data portability in the General Data Protection 
Regulation are difficult to deal with for companies. Technically it requires that different 
companies apply the same data format in order for it to be portable. Rebuilding IT solutions 
entails high costs and currently there are no guidelines for how companies are to handle this 
technically. Imposing similar demands on machine-generated data would mean enforcing 
technical solutions, which would hardly benefit innovation and competitiveness in Europe. 

5. Experimentation and Testing 

Experimentation and real-life testing in partnership with industry may yield answers on the 
suitability of possible solutions for data access and liability. 

6. Conclusion 

Ibec believes that free data flows are critical to: day to day business operations across our 
economy; the integrity of the digital single market; and the EU’s global competitiveness. We 
support EU legislation to remove unjustified restrictions to the free flow of data. Any direct or 
indirect data localisation requirements should be subject to EU scrutiny and only permissible 
if proportionate and in line with EU legislation and single market principles. Without evidence 
of market failure, we see no need for regulation on ‘emerging issues’ identified by the 
Commission’s Communication. We believe the current EU framework and contractual 
arrangements offers the necessary flexibility to develop our data economy. We also wish to 
restate our support of previous joint initiatives by industry8 and Member States9 that echo the 
views expressed in this paper. 

We believe that these priorities, if pursued with vigour, will contribute to a European data 
economy that works – enabling business to create jobs and prosperity in Ireland and across 
the EU. 
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About the Ibec digital economy policy committee 

Ibec is the group that represents Irish business both domestically and internationally. The 
cross-sectoral Ibec digital economy policy committee provides a platform where 
stakeholders can engage on digital affairs. The Committee is chaired by Alastair Blair, 
Country Managing Director, Accenture Ireland. The committee’s mission is to lead, shape 
and promote policy and conditions for a globally competitive digital economy that delivers 
jobs, growth and prosperity in Ireland. The Committee acknowledges and thanks all the 
stakeholders who contributed views in the development of this document.  
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