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2016 Annual Colloquium on fundamental rights
Public consultation* on "MEDIA PLURALISM AND
DEMOCRACY"

Fields marked with * are mandatory.

Introduction

Media freedom and pluralism are essential safeguards of well-functioning democracies. Freedom of
expression and media freedom and pluralism are enshrined in the EU Charter of Fundamental Rights
and they are at the core of the basic democratic values on which the European Union is founded.

The second Annual Colloquium on Fundamental Rights will take place on 17-18 November 2016. It
will provide the stage for an open exchange on the many different aspects of media pluralism in a
digital world, and the role of modern media in European democratic societies.

The colloquium should enable policymakers at EU and national level and relevant stakeholders —
including NGOs, journalists, media representatives, companies, academics and international
organisations — to identify concrete avenues for action to foster freedom of speech, media freedom
and media pluralism as preconditions for democratic societies.

The Commission’s objective with this public consultation is to gather broad feedback on current
challenges and opportunities in order to feed into the colloquium’s discussions. The questions asked
are thus meant to encourage an open debate on media pluralism and democracy within the European
Union — without, however, either prejudging any action by the European Union or affecting the remit
of its competence.
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IMPORTANT NOTICE ON THE PUBLICATION OF CONTRIBUTIONS

*Contributions received from this survey will be published on the European Commission’s website. Do
you agree to the publication of your contribution?

@ Yes, my contribution may © Yes, my contributon may = No, | do not want my
be published under my be published but should be contribution to be
name (or the name of my kept anonymous (with no published. (NB — your
organisation); mention of the contribution will not be

person/organisation); published, but the

Commission may use it
internally for statistical
and analytical purposes).

For further information, please consult the privacy statement [click below]
Privacy statement. 2016ac_public _consultation.pdf

A. Identifying information

1. In what capacity are you completing this questionnaire?
©  Individual/private person
@ Civil society organisation
© Business
@ Academic/research institution

© Other (please specify)

2. If you are answering this consultation as a private citizen, please give your name.

3. If you are answering this consultation on behalf of an organisation, please specify your name and the
name of the organisation you represent.

Legal Policy & Research Unit of the International Bar Association. The views

expressed here are not endorsed by the International Bar Association.


https://ec.europa.eu/eusurvey/files/6110c49f-4fd7-4787-9e42-657a326ec7c4
https://ec.europa.eu/eusurvey/files/271e9516-ad76-42c9-8a43-e4743ba80b67
https://ec.europa.eu/eusurvey/files/37090e0d-79ea-44e6-b16d-0c69eea64f93

Is your organisation included in the Transparency Register?
@ Yes

7 No

If yes, please indicate your Register ID-number

55828722666-53

If your organisation is not registered, we invite you to register here. Please note that it is not
compulsory to register to reply to this consultation. Responses from organisations that are not
registered will be published as part of the individual contributions.

Citizens have a right to expect that European institutions’ interaction with citizens associations,
NGOs, businesses, trade unions, think tanks, elc. is transparent, complies with the law and respects
ethical principles, while avoiding unaue pressure, and any illegitimate or privileged access to
/nformation or to decision-makers. The Transparency Register exists to provide citizens with direct
and single access to information about who is engaged in activities aiming at influencing the EU
decision-making process, which interests are being pursued and what level of resources are invested
in these activities. Please hejp us to improve transparency by registering.

4. If you are an individual/private person:


https://ec.europa.eu/transparencyregister/public/ri/registering.do?locale=en

a) What is the country of your nationality?
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Austria

Belgium
Bulgaria
Croatia

Cyprus

Czech Republic
Denmark
Estonia

Finland

France
Germany
Greece
Hungary
Ireland

Italy

Latvia

Lithuania
Luxembourg
Malta
Netherlands
Poland

Portugal
Romania
Slovak Republic
Slovenia

Spain

Sweden

United Kingdom
Other (please specify)

Other (please specify)



b) What is your age group?
@ Under 18
© 18-30
0 31-40
0 41-50
© 51-60
0 61-70
& Over 71

B. Media freedom and pluralism

5. In the context of media freedom and pluralism, what should be the role of the State, if any, in the
regulation of media? What should be the role of self-regulation?

6. Could you provide specific examples of problems deriving from the lack of independence of media
regulatory authorities in EU Member States?

7. What competences would media regulatory authorities need in order to ensure a sufficient level of
media freedom and pluralism?

8. What should be the role of public service media for ensuring media pluralism?

9. How should public service media be organised so that they can best ensure the public service
mandate?

10. Have you experienced or are you aware of obstacles to media freedom or pluralism deriving from the
lack of independence of public service media in EU Member States?

) Yes
2 No

If yes, please give specific examples.



11. Are you aware of any problems with regard to media freedom and pluralism stemming from the lack
of transparency of media ownership or the lack of rules on media ownership in EU Member States?

' Yes
" No

If yes, please give specific examples.

12. Please indicate any best practice on how to ensure an appropriate level of transparency and plurality
of ownership in this area.

13. What is the impact of media concentration on media pluralism and free speech in your Member
State? Please give specific examples and best practices on how to deal with potential challenges
brought by media concentration.

14. Are you aware of any problems related to government or privately financed one-sided media
reporting in the EU?

' Yes
7 No

If yes, please give specific examples.

15. Please indicate any best practice to address challenges related to government or privately financed
one-sided media reporting while respecting freedom of speech and media pluralism.

C. Journalists and new media players

16. What is the impact of media convergence and changing financing patterns on quality journalism?

17. Have you ever experienced, or are you aware of, any limitation imposed on journalistic activities by
state measures?

' Yes
.'.. NO



If yes, please give specific examples and further information, including justifications given by authorities
and the position taken by journalists.

18. Please indicate any best practice that reconciles security concerns, media freedom and free speech
in a way acceptable in a democratic society.

19. Have you experienced, or are you aware of, limitations related to privacy and data protection
imposed on journalistic activities?

" Yes
7 No

If yes, please give specific examples and further information.

20. Have you experienced, or are you aware of, problems linked to hate speech and threats directed
towards individuals exercising journalistic activities?

21. Are you aware of cases where fear of hate speech or threats, as described above, has led to a
reluctance to report on certain issues or has had a generally chilling effect on the exercise of freedom
of speech?

" Yes
" No

If yes, please give specific examples and further information.

22. Have you experienced, or are you aware of, problems concerning journalists’ safety and security in
the EU?

" Yes
7 No

If yes, please give specific examples.



23. Please indicate any best practice for protecting journalists from threats against their safety and
security.

24. Have you ever experienced or are you aware of pressures put by State measures on journalistic
sources (including where these sources are whistleblowers)?

@ Yes

7 No

If yes, please give specific examples.



Research undertaken by the International Bar Association’s Legal Policy &
Research Unit suggests that journalistic sources, including whistleblowers,
continue to be subject to pressure as a result of state measures. Examples of
this include the criminalisation, investigation and prosecution of
journalistic sources for revealing information, even where such disclosures
are in the public interest, as well as the threat of journalistic data being
accessed by governmental authorities. These pressures undermine freedom of the
press, potentially deter future public interest disclosures and may impinge on

the human rights of those subject to such pressures.

Criminalisation, investigation and prosecution

Journalists and whistleblowers have been investigated and prosecuted under
laws criminalising the disclosure of certain categories of information, as

well as general criminal law provisions.

For example, in 2014, a number of Save the Children staff employed by the
Australian Government made a submission to the Australian Human Rights
Commission National Inquiry into Children in Immigration Detention, alleging
abuse in Australia’s immigration detention centre in Nauru. Following this
submission the Save the Children staff members were investigated under Section
70 of the Crimes Act 1914 (Cth), which makes it an offence to disclose
information possessed as a result of being a Commonwealth officer. Although
no charges were brought against the staff members, that they were subject to a
federal criminal investigation as a result of making a public interest

disclosure indicates that existing whistleblower safeguards are insufficient.

The LuxLeaks Trial provides a more recent example. Luxemburg is generally
understood to have one of the stronger whistleblower protection laws in
Europe. However, it is limited to exposures of conduct that are considered
blatantly criminal. It does not apply to exposures of conduct that is legal
but may be contrary to the public interest. The LuxLeaks Trial and subsequent
conviction of tax whistleblowers Antoine Deltour and Raphael Halet sets a
precedent for the prosecution of whistleblowers making public interest

disclosures.

Accessing journalists’ data

There has been growing concern that police and intelligence services are
accessing journalists’ data to identify journalistic sources. This may be
either through direct warrants or the general collection and monitoring of
communications data. A notable example of this is when in 2015 the UK
Investigatory Powers Tribunal ruled that the Metropolitan Police unlawfully
accessed phone records of the Sun newspaper’s political editor and Jjournalists
in an attempt to establish their source. The National Union of Journalists has
expressed concern that the UK Investigatory Powers Bill, which consolidates
the existing powers of security and intelligence agencies to obtain
communications and data about communications, does not provide sufficient

safeguards for journalists and their sources.



25. How would pressures on journalistic sources be best addressed?

26. Please indicate any best practice for protecting the confidentiality of journalistic
sources/whistleblowers.

Confidentiality of journalistic sources (and whistleblowers) is best protected
through both legislation and practical considerations when meeting sources and

handling information.
Legislative protections

Laws should be consistent with existing domestic and international laws
protecting journalistic sources/whistleblowers. For example, the landmark
decision of Goodwin v United Kingdom (1996) 22 EHRR 123, in which the European
Court of Human Rights held that an order requiring a journalist to disclose
his confidential source breached Article 10 of the European Convention on

Human Rights.

A strong whistleblower framework will include measures to preserve
confidentiality. Exceptions to confidentiality should be limited, specific and
unambiguous. The creation of independent internal and external mechanisms
through which whistleblowers can make complaints provides an avenue by which
such issues can be resolved confidentially rather than leaving the
whistleblower with no option other than to go public. Confidential

whistleblower advice lines are also useful in this regard.

A number of Jjurisdictions protect journalists’ privilege through ‘shield’ laws
(for example, the Evidence Amendment (Journalists’ Privilege) Act 2011 (Cth),
New York Civil Rights Law §79-h, Contempt of Court Act 1981 (UK)). These laws
generally protect confidentiality by providing that a journalist may not be
compelled to reveal their source. However, the protection provided by these
provisions can be compromised by broad public interest exceptions, narrow
definitions of ‘journalist’ and conflicting laws under other frameworks, such

as counter-terrorism legislation.
Precautions taken by those receiving the information

Journalists and other recipients of disclosed information should take
practical precautions to preserve their sources’ confidentiality. This
includes ensuring the security of any digital communications, using
identification numbers for sources rather than names, ensuring that
information is properly classified as confidential, not disclosing
confidential information to colleagues, and taking precautions against data

surveillance, which can be used to determine the identity of a source.
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27. Have you experienced, or are you aware of, censorship (including self-censorship) in the EU?
D Yes
2 No

If yes, please give specific examples.

28. Have you experienced, or are you aware of, any obstacles to investigative journalism, which may
include legal provisions in force or a lack of resources?

29. Do you consider that the level and intensity of investigative journalism, the number of journalists
engaged in such activity, the resources available, the space in print and the time available in
audiovisual media for the publication of results of investigations has changed over time?

' Yes
©' No

If yes, please give specific examples.

30. Please indicate any best practice facilitating investigative journalism

D. Hate speech online

31. What would be the most efficient ways to tackle the trivialisation of discrimination and violence that
arises through the spreading of hatred, racism and xenophobia, in particular online?

32. How can a better informed use of modern media, including new digital media (‘media literacy’)
contribute to promote tolerance? Please indicate any best practice.

E. Role of free and pluralistic media in a democratic society
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33. How do developments in media freedom and pluralism impact democracy? Please explain.

34. Who do you think is the most suited to help increase media literacy? Please rank and explain why.

The most The least
important - 2 3 4 5 6 7 important
1 -8

Family
Friends
School

Public
authorities

Media,
including online
providers

Dedicated
learning
systems using
e.g. radio, TV,
mobile phones
and the internet
(please specify)

Civil society
Other (please

specify)

Other - please specify

35. Please give specific good examples or best practices for increasing media literacy.

36. What would be concrete ways for free and pluralistic media to enhance good governance and
transparency and thus foster citizens' democratic engagement (e.g. self-organisation for political
purposes, participation in unions, NGOs, political parties, participation in elections)?



37. What are best practices of free and pluralistic media contributing to foster an informed political
debate on issues that are important for democratic societies (e.g. in terms of the nature of the content
or in terms of format or platforms proposed)?

38. Which measures would you consider useful to improve access to political information across
borders? Please indicate any best practice.

39. Do you consider that social media/platforms, as increasingly used by candidates, political parties and
citizens in electoral campaigns play a positive role in encouraging democratic engagement?

" Yes
" No

If yes, please give specific aspects and best practices that you would recommend.

If no, please give specific aspects and examples of negative impacts, and possible alternatives to
address them.

40. Do you consider that there are specific risks or problems regarding the role of platforms and social
media — in relation to pluralism of the journalistic press or more generally — as regards the quality of
the democratic debate and the level of engagement?

7 Yes
7 No

If yes, please give specific examples and best practices that you would recommend to address these
risks or problems.

Contact

JUST-COLLOQUIUM@ec.europa.eu





