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BELGIUM

OVERVIEW

The Fifth Report noted weaknesses in several areas, including the absence of legislation and the
position of the national regulatory authority. Problems were noted regarding number portability,
interconnection, licensing, cost accounting and rights of way. Since then there have been a number of
regulatory developments intended to improve the situation on the Belgian market. The authorities
have adopted long-awaited legislation (e.g. on numbering), and have amended existing legislation,
particularly in the areas of licensing and interconnection, to bring it into conformity with Community
legislation. In general, market players indicate that the overall regulatory climate has improved.
However, they still fear possible conflicts of interest of the Belgian Minister for Telecommunications
and Public Undertakings, who is at the same time head of the regulator and responsible for the
Government’s shareholding in Belgacom. There has been little improvement regarding the
burdensome procedure for obtaining or amending individual licences, and the question of rights of
way continues to be problematic. The NRA (Institut belge des services postaux et des
télécommunications/Belgisch Instituut voor Postdiensten en Telecommunicatie - IBPT/BIPT) has
tried, where possible, to respond to market developments, and contacts between IBPT/BIPT and
market players, notably new entrants, have improved.

Competition is progressing steadily, with a total of 42 market players licensed as network operators
and/or providers of voice telephony. Internet penetration has increased significantly: 26% of the
population were Internet users in August 2000, and the number of Internet hosts increased by 34%
in the last six months of 1999. In revenue terms, the estimated growth of the total
telecommunications market for 2000 is 10%, just above the EU average. This growth is mainly
accounted for by growth in the mobile market. In August 2000 mobile penetration had increased to
39% (22% last year, based on the number of subscribers). The largest mobile operator has a 64%
market share, the second operator 31% and the third operator 5%. Voice telephony tariffs for long-
distance calls have come down 23-31% (depending on the length of the call), but are still well above
the EU average. Tariffs for local calls, particularly long calls, have gone up, and are also above the
EU average. In the fixed long-distance and international markets, the incumbent’s market share has
gone down, which is not the case for the local calls market.

NATIONAL REGULATORY AUTHORITY

The Fifth Report noted that IBPT/BIPT was perceived as being weak, lacked sufficient powers to
act and, where it did have the requisite powers, was reluctant or unable to act. The fact that the
Minister was simultaneously responsible for the NRA, telecommunications policy and the incumbent
(the State has a majority holding in Belgacom) led to fears of potential conflicts of interest.

The Minister is the head and legal representative of IBPT/BIPT, although its day-to-day management
is delegated to a Managing Director. All formal decisions are taken by the Minister, who is
answerable to the Belgian Parliament, on the basis of proposals drawn up by IBPT/BIPT. The
authorities claim that IBPT/BIPT’s current statutory position is in conformity with the regulatory
framework, and that there are sufficient guarantees of the separation of tasks. A cooperation
protocol between the Cabinet of the Minister (hereafter “the Ministry”) and IBPT/BIPT is currently



104

being drafted. It is the intention that this protocol will clearly describe which authority is responsible
for certain decisions. In addition, the Minister has started a review of IBPT/BIPT, which will
concentrate on its statutory position and its organisation. The resulting reform is expected to be
finalised in the course of 2001.

For the moment, however, there has been no change in new entrants’ perception of the way the
regulatory authorities work, nor any decline in the fears expressed by them that the concentration of
ministerial, regulatory and shareholder functions in the same hands may lead to conflicts of interest.
Moreover, according to new entrants, recent developments show increased involvement of the
Ministry and, as a consequence, reduced involvement of IBPT/BIPT officials.

New entrants say that a relatively weak IBPT/BIPT clearly benefits Belgacom. The increased
involvement of the Ministry has led to delayed and non-transparent policy decisions, which to the
new entrants quite often seem to be a political compromise. The Ministry claims that a series of
decisions taken clearly show that Belgacom does not receive favourable treatment: the decision to
hold a 3G auction, the decision to unbundle the local loop (including all three forms of unbundled
access identified in the Commission’s Recommendation), and the designation of the incumbent’s
mobile subsidiary as having significant market power in the national market for interconnection.

Since his appointment, the Minister has made statements about further privatisation of Belgacom -
which would resolve the alleged conflict of interest - but no timeframe has so far been set.

New entrants welcome the consultations which IBPT/BIPT organises when it is preparing
legislation, but they are disappointed by the lack of transparency.

The press, rather than IBPT/BIPT or the Ministry, appears to be the main source of information for
most market players.

Although the market perceives IBPT/BIPT’s human resources to be highly qualified, and
cooperation with IBPT/BIPT has improved significantly over the past year, IBPT/BIPT
acknowledges that it has recruitment problems, and agrees with new entrants that it is understaffed.
IBPT/BIPT has occasionally informed operators that it was currently unable to deal with certain
subjects due to lack of staff. IBPT/BIPT employs about thirty policy-making staff, and there is
currently a lack of qualified and/or experienced persons on the market. Recruitment procedures are
slow. New entrants have the impression that all important files are dealt with by a small group of
people, and not by all thirty policy-making staff. The review of IBPT/BIPT will include an
examination of its resources.

LICENSING

The procedures for obtaining a licence are still reported to be very cumbersome: operators have to
provide extensive information; even after obtaining a licence they are subject to onerous reporting
requirements. However, there have also been reports of satisfaction with IBPT/BIPT’s work in this
area, especially the use of electronic means of communication for reporting. Although operators
appear to resign themselves to the strict and cumbersome procedures once they have obtained a
licence, new entrants believe that the procedures make operators reluctant to enter the Belgian
market.

There have been some major improvements since the Fifth Report. The mandatory contribution to
research and development has been abolished, and interconnection prices no longer differentiate
between holders of service licences and network licences. A Royal Decree reducing the waiting time
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for a licence to six weeks, in accordance with the Licensing Directive (the average time taken to
obtain a licence is currently three months), and reducing the period which the business plan is
required to cover from fifteen to five years is expected to be published shortly (it was adopted by the
Council of Ministers on 14 July 2000, and the Council of State has already delivered its opinion).
Market players still question the justification for the requirement to make a new licence application
when extending geographical coverage (there is at present only one operator with national
coverage). IBPT/BIPT says that it would prefer to issue only national licences, but that local
authorities more readily accept the exercise of rights of way by holders of geographically limited
licences than by holders of national licenses. IBPT/BIPT claims that the fact that there are now about
thirty network licences and about thirty voice telephony licences indicates that the requirement to
request an extension of the geographical coverage of the licence does not pose significant problems.

Market players say that the authorities failed to prepare the third-generation (3G) mobile telephony
licensing procedure by the deadline of 1 January 2000. Market players had stressed the need for a
rapid decision on the procedure to allow them sufficient time to decide whether or not to participate.
The Minister decided on the procedure in September 2000; the Government had already indicated
that the licences would be issued before the end of 2000.

Alternative operators say that the Ministry delayed the legislation on wireless local loop (WLL)
licences several times before its publication in August. IBPT/BIPT postponed the start of the
licensing procedure for at least two months (from the end of October to the end of December)
because the Ministry was at the time of publication still considering the site-sharing conditions for
infrastructure for mobile telephony - which also have an impact on WLL infrastructure (as the
conditions have to be in line with those for 3G licensing) - in the light of the 3G legislation. The
refusal by the Council of State to allow the imposition of roaming and site sharing obligations by
means of a Royal Decree (secondary legislation) might delay the procedure further, because primary
legislation will now have to drafted. The WLL legislation gives preference to operators who plan
extensive geographical coverage, which, new entrants point out, clearly suits Belgacom. IBPT/BIPT
says that while this is certainly true, there will be seven or eight licences, which means there is
enough room for other operators to enter the WLL market in competition with the incumbent.

INTERCONNECTION

The methodology used for the reference interconnection offer for 2000 (BRIO 2000) is reported by
the market to be much improved by comparison with the procedure used for BRIO 1999. The new
entrants joined forces in the negotiations, enabling them to be more effective. IBPT/BIPT is said to
have done an excellent job in consulting operators on the initial offer made by Belgacom, but new
entrants regret that they normally only have limited time to respond to the offer (a few weeks,
whereas the incumbent has several months to prepare it). Also, the final offer approved by the
Minister (although, as new entrants pointed out, the law clearly states that it is to be approved by
IBPT/BIPT) did not take account of all suggestions made by IBPT/BIPT, for reasons which are not
clear to new entrants. New entrants regretted that written questions from them to IBPT/BIPT on the
approved BRIO 2000 had not been answered by July 2000, but those issues have now been taken
into account in the negotiations for the BRIO 2001.

BRIO 2000 was not approved until December 1999, a few weeks before its entry into force. This left
little time for operators to make the necessary (technical) adjustments. IBPT/BIPT intends to have
BRIO 2001 approved in October 2000.

The scope of BRIO 2000 is significantly greater than that of the 1999 offer, but it still includes
neither ADSL/bitstream access nor certain value added services (0908 and 0909 transit services).
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Moreover, new entrants regret that no information has been provided on the cost base for
interconnection, which is needed to show that interconnection is cost-oriented. For example, the
costs of interconnection links decreased by 20% in June 2000, but BRIO indicated that no cost
studies had been carried out on these links, so it is unclear to new entrants on what data the most
recent reduction was based. However, information on the cost model used is provided on
IBPT/BIPT’s web site. Furthermore, new entrants comment that there are still no service level
agreements (SLAs) for interconnection, although the incumbent claims that a basic SLA is in place.
IBPT/BIPT has announced that SLAs will be annexed to BRIO 2001.

Negotiations between the incumbent and new entrants on the standard interconnection agreement
have reached a deadlock, and new entrants say that IBPT/BIPT has not used the powers in the
Interconnection Directive to intervene on its own initiative. IBPT/BIPT has pointed out that it
prefers to respect commercial negotiations, but that it had intervened immediately in those cases
where an operator had formally requested it to do so. New entrants also reported that the forecasting
and ordering procedures for interconnection capacity are very cumbersome and inflexible, and that
the penalties imposed unilaterally by Belgacom for failure to meet forecasts are excessive. Belgacom
says that it is also subject to penalties in case of non-delivery, which are included in the standard
interconnection agreement - the same agreement on which negotiations have reached a deadlock
according to the new entrants. The other licensed operators also have difficulty understanding why
the forecasting system for interconnection links is more complex than the system for leased lines, as
there are capacity problems with both.

The Fifth Report noted that the Belgian authorities anticipated that most of the problems market
players were complaining about would end once the Chamber of interconnection, leased lines, special
access and shared use (the Chamber) was in place. The Chamber is now in place, but Belgacom has
challenged the validity of the Decree setting it up, which was adopted in October 1999. Until the
Council of State delivers its ruling on this appeal (which does not suspend the validity of the
Decree), alternative operators are reluctant to refer disputes to the Chamber for settlement, as the
validity of its decisions is uncertain. So far, four issues have been referred to the Chamber, of which
one has been withdrawn, a second declared inadmissible, and a third has led to a decision, while the
fourth is still being examined. IBPT/BIPT regrets that Belgacom has taken this course of action, and
says that it fears that the incumbent might take all possible steps to challenge the establishment of the
Chamber. The powers of the Chamber are more limited than some operators had hoped: since, under
Belgian law, all disputes regarding civil rights - which covers all rights and obligations resulting from
contracts - come under the exclusive jurisdiction of civil courts, they cannot be dealt with by the
Chamber, which can therefore only deal with cases in which the parties have failed to sign contracts.

New entrants have reported that the retail tariffs for fixed-to-mobile calls are very high in Belgium,
and that this is because of the high interconnection charges for the termination of calls charged by the
mobile operators. In October 2000 Belgacom Mobile (Proximus) was designated as an operator with
significant market power in the national market for interconnection, in accordance with the
Interconnection Directive. Notified operators have to follow the principle of cost orientation, which
will bring down the interconnection charges.

LOCAL ACCESS

The Fifth Report noted that the regulator did not regard local loop unbundling (LLU) as an urgent
matter, because of the availability of an alternative: the cable network. Much has changed since then.
On 30 March, just after the Lisbon European Council, the Minister announced that LLU would be
addressed seriously. IBPT/BIPT has held a consultation on the issue, and on 6 October the Council
of Ministers adopted a Royal Decree on LLU. Notified operators will be obliged to offer all three
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forms of unbundled access referred to in the Commission Recommendation on unbundled access
from 31 December 2000. The new legislation will enter into force immediately after the Regulation
on unbundled access has been adopted by the Council and European Parliament. The Minister has
stated in the past that he also intends to require unbundled access to cable networks.

In the meantime, on 24 August 2000, Belgacom announced that it would offer unbundled access to
its local loop in the last quarter of 2000, in advance of any regulatory requirement for it to do so.
New entrants have responded cautiously to this announcement, and are awaiting the actual offer,
which will have to be in line with the coming legislation.

New entrants stress the need for all three forms of unbundling (full unbundling, shared access, and
bitstream access), as different kinds of unbundling suit different sorts of operators. The incumbent is
particularly unhappy about the shared access option, as it fears spectrum management problems. It
also claims that LLU is not the way to increase competition in the local access network, because
alternative technologies are available and LLU will limit investment in infrastructure. All three forms
of unbundling will be mandated by the Royal Decree. Disputes concerning unbundling will be
referred to the Chamber for Interconnection, special access, leased lines and shared use.

The other alternative local infrastructure, the wireless local loop (WLL), is still only at an
experimental stage. The legislation, which was in preparation at the time of the Fifth Report, has now
been published. However, the actual licensing procedure has been delayed because of legislative
changes on antenna site sharing. New entrants wonder whether the procedure will take place before
the end of the year. There will be seven or eight WLL licences in Belgium, but currently it is not yet
an alternative local access network.

CATV penetration is very high in Belgium, and one CATV operator already offers voice telephony
services, but by the end of 1999 the number of subscriptions was still very small. Other CATV
operators offer Internet access only, but not voice telephony services.

The incumbent has had an ADSL retail offer on the market since April 1999. Only in March 2000 did
the new entrants receive an ADSL wholesale offer (adapted version in May). New entrants find the
wholesale offer unacceptable for a variety of reasons. According to them, there seems to be no
relationship between Belgacom’s retail offer and its wholesale offer. It is not clear if either the retail
prices or the wholesale prices are cost-based: in any case, alternative operators find it hard to match
the retail tariffs offered by Belgacom. In addition, the wholesale offer is limited to fast Internet
access, but Belgacom’s own retail service is much broader. IBPT/BIPT has already intervened on
several occasions in order to achieve a better offer from Belgacom. Progress has been made in this
regard.

UNIVERSAL SERVICE/CONSUMER/USERS

New legislation on the costing methodology for universal service has been adopted since the Fifth
Report. The universal service provider has not activated the universal service fund for 2000. The
provider feels that the scope of the universal service in Belgium is too broad. New entrants,
however, want a different approach to universal service, as they would prefer to have the service
“unbundled”, allowing different operators to provide different service elements, to minimise the costs
involved and to stimulate efficiency and innovation. They also want to see “geographic unbundling”
introduced (operators offering universal service only in particular regions). New entrants fear
“contamination” between universal service and interconnection, i.e. the raising of interconnection
tariffs to secure the universal service and thereby eliminate the need to activate the fund. New
entrants fear that IBPT/BIPT has no idea how to control this issue, but IBPT/BIPT has pointed out
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that the latest fall in interconnection tariffs brought the single transit tariff within the European
benchmark range. Moreover, IBPT/BIPT indicated that all universal service elements are excluded
from the costs that are taken into account for the determination of interconnection tariffs. The
Ministry is currently in the process of reviewing the universal service system, including the scope of
the universal service and social tariffs. It is concerned to ensure that market distortions are excluded.

IBPT/BIPT regularly discusses the provision and the costs of the universal service with the provider,
and also verifies whether the provider has met its obligations (e.g. it has concluded that there are
currently not enough public telephones in Belgium which accept both cash and phone cards).

All operators have resorted to sophisticated ways of “customising” and “packaging” their services to
entice the consumer. This is the only way for new entrants to differentiate their services. It is
acknowledged that these packages can blur tariff reductions and can be difficult for the consumer to
understand. New entrants claim that Belgacom continues to have an advantage over them as its total
portfolio is larger, and it does not offer new entrants all the services it offers itself.

MOBILE SERVICES INCLUDING THIRD GENERATION AND ROAMING

The regulatory framework for 3G licensing was finalised very late (in September 2000, whereas the
UMTS Decision required it to be in place by 1 January 2000). New entrants say that as a result
companies intending to participate have to make their final decision in a short time. The Ministry has
indicated that the whole licensing procedure, including the actual issuing of licences, will be
completed by the end of 2000. Licences will be granted by means of an auction, but obligations on
site-sharing and national roaming will be imposed through the licences. Roaming between 3G and 2G
should in the first instance be commercially negotiated, as is currently also the case for national
roaming between existing 2G operators. Disputes can be referred to IBPT/BIPT, which can impose
an agreement between a 2G operator who has obtained a 3G licence and a 3G licensee who does not
have a 2G network, provided that it already covers a minimum of 20% of the population with its
own 3G network. The new entrant’s right to national roaming will be limited to eight years. There
will be four 3G licences. Foreign and domestic bidders will have equal access. There are currently
three GSM operators in Belgium, so at least one 3G licence will go to a new entrant. It is not clear
whether the 3G systems will be operational by 2002, due to the late licensing procedure, but also to a
possible lack of equipment anticipated by the Belgian authorities. Also, in October the Council of
State refused to allow obligations on roaming and site sharing to be imposed by a Royal Decree,
insisting that this should be dealt with in primary rather than secondary legislation. This could delay
the licensing procedure. Belgacom accepts that there is a scarcity of frequencies, but opposes
auctioning, mainly because of the potentially high fees, which will come on top of the high roll-out
costs resulting from the difficulty of finding sites and local taxes on antennas. Some of the 155 MHz
of frequencies due to be allocated to the use of 3G services are still being used by the Ministry of
Defence. The Ministry of Telecommunications expects that these frequencies will be effectively
available on 1 January 2002.

There are no licensed mobile virtual network operators in Belgium.

Another comment made by new entrants relating to frequency management is that the very high fees
for point-to-point (microwave) links (fees also only cover one-way traffic) mean that such links
cannot be considered to be an alternative to leased lines in rural areas. New entrants had understood
that the Ministry was prepared to reduce the fees, but it appears that no action has yet been taken.
IBPT/BIPT has sent a proposal for the reduction of these fees to the Ministry.
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TARIFFS

Belgacom sets its retail tariffs unilaterally, and, according to new entrants, they are not in practice
sufficiently supervised by IBPT/BIPT or the Ministry. This is because the powers of IBPT/BIPT are
legally limited when it comes to retail tariffs. IBPT/BIPT says that it is making the fullest possible
use of its powers within the price cap system.

New entrants dislike the current price cap mechanism for retail tariffs, claiming that it gives
Belgacom too much flexibility to adapt its tariffs to competitive pressure. However, according to
IBPT/BIPT, there is nothing to suggest that the system fails to achieve its purpose, i.e. the
affordability of universal service. Belgacom has to give one day’s notice of retail tariff decreases and
fifteen days’ notice of increases. IBPT/BIPT is not in favour of ex ante approval of all Belgacom
retail tariffs, which would be burdensome and bureaucratic. It pointed out that its published opinions
on planned tariff decreases have in the past been used in court to counter tariff decreases leading to
price squeezes (e.g. for Internet access tariffs).

New entrants say that there is still a price squeeze for local calls, because Belgacom’s retail tariff
scheme (based on the enlarged regional zones) is not in line with its tariff scheme for interconnection
(which is still based on the old zone system). Belgacom’s interconnection tariffs are in some cases
higher than its retail tariffs, thereby preventing alternative operators from offering competitive retail
tariffs to neighbouring zones. IBPT/BIPT expects the price squeeze effect to be reduced by the new
BRIO 2001, which will have only one zone.

In September, Belgacom announced new retail tariffs to apply from 1 October 2000. A couple of
new entrants initiated legal proceedings following this announcement, because Belgacom was not at
the same time decreasing the interconnection tariff. The Ministry has approved IBPT/BIPT’s
recommendation, made at the end of September, that Belgacom’s new retail tariffs could be
approved on two conditions: that the new interconnection tariffs (BRIO 2001) are brought into force
on 1 October, and that in November Belgacom makes carrier (pre-)selection available for local calls.

Belgacom says that its tariffs have not been fully rebalanced, that it still has an access deficit, and that
the rebalancing of tariffs for leased lines is continuing. New entrants say that Belgacom’s failure to
fully rebalance its tariffs will raise problems for the correct pricing of ADSL and unbundled access to
the local loop.

COST ACCOUNTING

Legislation on a cost-accounting model was not published until late 1999. New entrants say that the
model is very limited, and that it is not clear whether it has been applied in areas other than voice
traffic (interconnection, leased lines). IBPT/BIPT has not made available any of the specific cost
accounting data provided by the incumbent, but has provided a clear description of the cost model
used. New entrants claim that the information provided is too limited (i.e. they are not informed of
the exact number of switches that Belgacom has). IBPT/BIPT, however, insists that it has provided
sufficient information to make the procedure transparent, taking into account legal provisions and
obligations relating to confidentiality. The regulator also says that compliance with the cost
accounting systems has been verified (which would allow it to assess whether or not the incumbent is
fulfilling the cost orientation obligation), although this is not clear to market players. In any event,
although IBPT/BIPT claims there is compliance and even verification of compliance, no annual
statement of compliance has been published for voice telephony or interconnection.
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IBPT/BIPT is currently “building” a new cost accounting model, to be finalised next year; new
entrants have indicated they would prefer a “bottom-up” model. In the meantime, new entrants
emphasise that the current model has major deficiencies.

LEASED LINES

The inquiry conducted by the Directorate-General for Competition of the European Commission
shows that the (1999) prices of leased lines in Belgium are above the EU average, at least for
2 Mbit/s. The prices of short-distance 34 Mbit/s leased lines are below the EU average, but the prices
for longer distances - 50 and 200 km - are the highest in the EU. Prices for 2 Mbit/s leased lines have
remained unchanged. The leased lines inquiry also referred to reports of unlawful discounting
schemes, whereby Belgacom increased the discount offered after the client had received an offer
from an alternative operator. New entrants also reported problems with the lead times for delivery of
leased lines by the incumbent.

NUMBERING

Last year’s report noted some problems with number portability (NP) and carrier pre-selection
(CPS), as legislation was not yet in place and it was clear that the deadline of January 2000 would
not be met. In the course of 2000, NP and CPS have become available, but it is clear that their
introduction did not proceed smoothly, and market players are still struggling with the actual
application and operational difficulties. These problems are addressed in a working group in which
IBPT/BIPT plays an active role.

CPS for mobile calls was not introduced until the October-December period (it is covered by the
BRIO 2000), and it is said that CPS (and CS) for local calls will be made available starting in
November 2000, because of the change in the zonal system in the new BRIO. The costing of CPS is
also included in the BRIO.

As regards number portability, there is great uncertainty about the cost of calls to and from ported
numbers. Negotiations on the issue are continuing, and in the meantime alternative operators are
refusing to settle invoices. A final decision by the Ministry on what the costs should be for an
efficient operator is expected shortly, and until that decision becomes effective the costs are based on
Belgacom indicators.

New entrants have questioned the method used by Belgacom to forward calls, which are often
redirected via its own network and treated as interconnection (higher price). The administrative
procedures introduced by Belgacom are said to be very burdensome and lead to a high percentage of
“rejects”. Belgacom says that it has encountered problems (slamming) when operators outsource
their number portability operations.

New entrants also mentioned the lack of transparency of “explanatory notices” on the usage and
reservation of numbers (issued by IBPT/BIPT), as changes are made without consultation (e.g. the
change from “078” numbers to “0909” numbers for Internet dial-up access). IBPT/BIPT has
explained that both number series exist in parallel, and that their use is optional.
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RIGHTS OF WAY

The situation regarding rights of way has not changed since the Fifth Report, and for some operators
this is the major bottleneck in Belgium. The Ministry and IBPT/BIPT are fully aware and understand
the problems, but say that they are unable to find a solution, as the relevant powers rest with the
local authorities.

In addition to the problem mentioned in last year’s report of the different interpretations by the
regional and federal authorities of the legislation assigning powers in respect of rights of way, the
Flemish region is now preparing draft legislation directed at all operators/providers of “utilities”
regarding a “rights of way permit”. The fee already has to be paid, even though the legislation has
not yet been finalised. In practice, a number of local authorities in Flanders are very slow when it
comes to issuing permits for digging the streets for the installation of networks; operators depend on
the cooperation of the local authorities, who impose additional (urban planning) permit requirements.
Conditions for such permits are said to have included the provision of a cycle path or a public park.

It is becoming increasingly difficult to obtain building permits for infrastructure for mobile telephony
(permits can be refused for environmental or health reasons), and antennas are also subject to
municipal taxes. Municipal taxation could be a problem where a municipality itself owns
telecommunications infrastructure (commonly CATV infrastructure). There is increasing cooperation
between mobile operators, and this is considered to be essential for the future, because the
deployment of 3G systems will require many more antennas than there are today. In addition there is
the “health scare” problem, which the national authorities are trying to address at the moment.

DATA PROTECTION

The legislation transposing the Telecommunications Data Protection Directive is still not in full
conformity: some provisions of the Directive have been transposed only partially.

National provisions are in place to ensure that providers of telecommunications networks and
services take the necessary measures to safeguard network security, but these provisions do not
mention the principle that these measures must ensure a level of security appropriate to the risk
presented.

The provisions on the processing and storage of traffic data have been substantially transposed, and
market players have expressed no concerns about these rules.

All operators have expressed concern about a draft decree on computer crime, which will require
operators and service providers to keep calling (traffic) data for a maximum of 12 months. Market
players consider this to be excessive as a general rule.

Legislation on tapping, which focuses on the sharing of costs, is still under preparation.

The Commission for the protection of privacy (Commissie voor de bescherming van de persoonlijke
levenssfeer/Commission de la protection de la vie privée) is responsible for monitoring issues
relating to the protection of privacy, including data protection.
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INTERNET

The Internet penetration rate was around the EU average during 1998 and 1999. Since then,
Belgium has seen one of the fastest growth rates in the EU, with the number of Internet connections
growing by more than 300% between March 1999 and March 2000, and the penetration rate is now
estimated to be over 25%. Part of this growth can be attributed to the fall in Internet access tariffs,
an attempt by the Government to prevent a “digital split” in society.

This fall in prices, or rather the Internet dial-up access model, has been a controversial regulatory
issue in Belgium for more than a year. Belgacom introduced a reduced retail tariff, without providing
an equivalent reduced rate for interconnection. The related new numbering scheme (“078” numbers)
was beneficial to Belgacom, as it was based on a so-called “terminating” model, in which the new
entrants have to apply the tariffs the incumbent applies to terminate a call (on the basis of
reciprocity). The financial burden of the retail tariff reduction was therefore to fall completely on
new entrants, who took the case to court, and won. The next Internet dial-up access offer, based on
“0909” numbers, included an 18% reduction in interconnection rates. The “0909” scheme is
supposedly based on a “collecting” model, which gives full flexibility to new entrants regarding their
retail tariffs. The new entrants, however, dispute the model, because there is still no real freedom of
tariffs, as Belgacom merely gives them the choice between three predetermined tariffs. A deadlock
has again been reached between the incumbent and new entrants, and the case is before the court. In
the current situation it appears to new entrants that, until the change is made to a true collecting
model, the strength of Belgacom and its subsidiary ISP(s) is preventing other ISPs from entering the
market and is limiting competition from ISPs already in the market. In 2001 a change will be made
from the current terminating model to a collecting model.

IBPT/BIPT has set up an ad hoc working group to examine this issue in detail, in the context of the
BRIO 2001 negotiations and the change to another model. IBPT/BIPT would like to give very clear
advice to the Ministry. It is examining who is to determine the tariff and how the billing system will
w
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DENMARK

OVERVIEW

Following the Danish Parliament’s September 1999 political agreement on telecommunications
policy aims and the future development of telecoms regulation in Denmark, a new, consolidated “Act
on Competitive Conditions and Consumer Interests in the Telecommunications Market” (Act No.
418/2000) was adopted on 31 May 2000 and entered into force on 1 July 2000, supplemented by a
number of Executive Orders.

This new Act consolidates and simplifies the Danish legal framework for telecommunications, which
had previously been made up of a number of disparate legislative acts. At the same time it maintains
the light regulatory approach noted in the 5th Report, notably the reliance on general authorisations
rather than individual licences for fixed network operators and service providers.

The new law also allows for greater flexibility in updating and adapting the legislation to reflect
future developments, through increased scope for rule-making by secondary legislation (Executive
Orders by the Minister for Research and Information Technology or by the National Telecom
Agency (Telestyrelsen) (the NTA)). It also contains measures designed to enhance the efficiency of
regulatory action, for example provision to ensure that where appropriate decisions of the NTA are
not suspended pending appeal, but can enter into effect on an interim basis.

Against this developing regulatory background, the Danish telecommunications market continues to
show significant growth, with the overall telecommunications market estimated to have grown by 7.4
% (in terms of revenues) over the last year. This growth is also reflected in the mobile penetration
rate, which NTA statistics indicate had reached 61% at 1 August 2000, up from an estimated 46% at
the time of the 5th Report. The continuing effects of competition can be seen in the figures for
outgoing international calls on the fixed network, according to which the incumbent Tele Danmark’s
share of this market stood at 45% at 30 June 2000, compared with 57% a year earlier. Tele
Danmark’s share of the national call market (in terms of minutes) was 73% at 30 June 2000.

NTA figures show that the number of Internet subscriptions per 100 inhabitants grew from 21.3 to
28.6 in the 6 months to 30 June 2000. Furthermore, Danish statistics indicate that 64% of the
population between the ages of 15 and 74 have access to the Internet (at home, work or school).
This reflects the emphasis placed as a matter of public policy on the development of a network
society in Denmark.

NATIONAL REGULATORY AUTHORITY AND APPEALS

The 5th Report noted that co-ordination between the NTA and the Competition Authority worked
well and offered an effective “one-stop-shop”. However, it also reported the perception among some
operators that the NTA adopted a cautious, reactive approach towards regulatory intervention and
concerns over the length of time taken to resolve disputes. Although a number of significant
decisions or initiatives since the 5th Report (for example NTA’s decision of May 2000 on
interconnection pricing and its successful mediation on LLU) are considered positive by operators,
these concerns remain to some extent. In particular new entrants stress the need to ensure effective
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ongoing supervision of the practical implementation of decisions by the regulatory authorities. For its
part, the NTA points out that it has no legal basis to intervene on its own initiative except in
determining interconnection prices, in which area it has been very active over the last year.

The concerns expressed in the 5th report regarding the timeframe for resolving disputes have been
addressed by certain provisions in the new Danish telecommunications law, such as those to ensure
that decisions of the NTA are not necessarily suspended, but can enter into force in some cases on an
interim basis pending an appeal, as well as provisions which enable the NTA to order interconnection
on a “fast-track” basis in certain circumstances.

The incumbent Tele Danmark supports the principle of the shift from sector-specific regulation to the
application of competition rules and an increased participation of the Competition Authority in
assessing market conditions, but questions the extent to which this is being achieved effectively in
practice. It stresses the need for application of the principle of regulatory forbearance, so as to reflect
the degree of competition existing in a given market.

On the international level, some concerns have been expressed by Danish operators that significant
differences in the approach to regulation at national level in the Member States risk undermining the
harmonisation achieved in the single market to date. They stress the importance of ensuring co-
ordination between regulatory authorities in the different Member States.

The NTA has taken on more staff to deal with issues related to the establishment of the new LRAIC
cost accounting system for SMP operators and is confident it has the necessary resources to carry
out its tasks.

LICENSING

The 5th Report highlighted the very light licensing regime in Denmark, which requires individual
licences only for mobile network operators. Consequently there are no major concerns among
operators regarding the general licensing regime in Denmark. Comments have been made by some
operators that the absence of notification/registration requirements for fixed operators can create
some uncertainty as to whether some companies are operators or end-users of telecommunications
services.

Concerns have been expressed by some operators as to the consequences of the decision of the
Danish Parliament to opt for an auction procedure rather than a beauty contest for the grant of third
generation mobile licences, arguing that this may negatively effect the development of these services.
See “Mobile Services” below for further details.

A tender procedure (beauty contest) for the award of licences to establish and operate wireless local
loop access networks was launched in February 2000, with 7 licences due to be awarded in
December 2000. For more details see the section on Local Access.

INTERCONNECTION

The 5th Report referred to the use of “best practice” mechanisms to effect reductions in
interconnection charges in Denmark and to the longer term objective of the introduction of a LRAIC
cost accounting system for SMP operators by the end of 2002. It also noted the concerns of new
entrants over the lengthy time periods which had been experienced in the past in implementing
interconnection price reductions.
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Following the NTA’s decision reducing interconnection rates of the incumbent Tele Danmark with
effect from October 1999 (referred to in the 5th Report), the NTA decided (on the basis of a 3-
country "best practice" comparison) on a further reduction in interconnection charges with effect
from 1 May 2000. This involved reductions of 10%, 20% and 25% for local, single transit and
double transit interconnection respectively. Tele Danmark appealed unsuccessfully against the first of
these decisions and did not appeal against the second. In both cases the reductions in interconnection
charges took effect without delay, and consequently it would appear that the situation has improved
significantly since the last report. In addition a decision of the NTA was made at the end of May
2000 to effect a reduction of 70 % in Tele Danmark’s transit prices. Tele Danmark has also reduced
the quarterly fee on interconnection capacity by 45% with effect from 1 October 2000, following
discussions with the NTA.

According to comparative figures on interconnection charges available in Member States, Tele
Danmark’s interconnection charges currently comply with the Commission’s “best practice” targets
for all of local access, single transit and double transit. In fact the charges for double transit are
actually below the Commission’s best practice range.

The new Danish telecommunications law which came into force on 1 July 2000 provides that in
normal circumstances appeals against decisions of the NTA on interconnection issues should not
have suspensory effect. The new framework also allows a choice between a “best practice” exercise
based on a three-country comparative analysis and one based on a one-country comparison. In the
case of the three-country comparison, adjustments are made only for product differences, while in
the one-country comparison, adjustments are made also for differences in the markets concerned. It
is intended that the best practice approach towards interconnection price regulation will remain
available to Danish regulators until the full implementation of the LRAIC cost accounting system
planned for no later than the end of 2002.

The incumbent Tele Danmark, however, has expressed concerns over the reliance on a “best
practice” approach, on the grounds that it is not related to the real costs of providing interconnection
in a particular country, it involves a mechanistic element arising from events outside the market
concerned, and does not take sufficient account of the need for efficient allocation of resources. It
argues that this creates a lack of regulatory certainty and a risk of divergence between the results of
best practice and those of a genuine assessment of costs.

The Danish authorities argue, on the other hand, that on the contrary the use of a best practice model
creates very clear regulatory certainty, in the sense that the operator knows that his prices will be
reduced, should they not be the lowest in a comparison with three countries. Hence the operator is
able to make the necessary adjustments on a current basis. New entrants also support the use of best
practice methodologies to keep downward pressure on prices.

Tele Danmark also argued that the principle of tight price regulation of interconnection and special
network access applies in Denmark not only to switched interconnection but also to lease of
infrastructure (including leased lines and LLU) and to collocation, while in other Member States the
interconnection obligation is interpreted much more narrowly. They argue for a more co-ordinated
approach throughout the EU.

Tele Danmark maintains a series of standard agreements covering a range of different facilities or
services, including switched interconnection (the RIO). This was last updated on 16 March 2000.
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LOCAL ACCESS

The 5th Report stated that full local loop unbundling was introduced in July 1998, but that there had
been a number of practical problems in its implementation. It was also reported that one operator
had not accepted the framework agreement originally negotiated between operators. Following a
successful mediation by the NTA, an agreement on conditions for full LLU was reached in April
2000 between Tele Danmark and the operator concerned. By now some eight agreements have been
entered into for full LLU and new LLU orders have increased significantly during 2000.

Collocation is mandated under the Danish telecommunications law and is part of Tele Danmark’s
reference interconnection offer (RIO) for full LLU. Conditions for collocation are subject to
commercial negotiation, with the possibility of referral to the NTA for conciliation and a final
decision if necessary, under the terms of the telecommunications law relating to interconnection.

Shared access to the local loop is not currently included in Tele Danmark’s standard agreement
(RIO) on LLU and there are no agreements currently in place for this form of access. However, the
right to shared access has been confirmed and clarified in an Executive Order adopted in June 2000
(Executive Order No. 573 of 22 June 2000 on basic bearer services and facilities subject to
interconnection obligations).

As regards bitstream access to the incumbent’s local loop, there are also no agreements currently in
operation, although the right to such access is also laid down in the above-mentioned Executive
Order. The applicable pricing methodology for this form of access under the Danish regulatory
framework is currently modified historic costs and best practice, and the LRAIC cost accounting
methodology will apply once this enters into force.

The introduction of xDSL services in the Danish market is still at a relatively early stage, with
approximately 5,000 subscriptions in place. However, operators are actively marketing their
products and it is expected that these services will represent a major new area of competition in the
coming months.

A tender procedure (beauty contest) for the award of licences to establish and operate wireless local
loop (WLL) access networks was launched in February 2000, with 7 nation-wide licences (3 licences
in the 3.5 GHz band and 4 licences in the 26 GHz band) due to be awarded in December 2000. On
expiry of the deadline for applications, the NTA had received a total of 17 tenders from 12 different
tenderers.

The framework for the WLL tender is laid down in Executive Order No. 71 of 27 January 2000 on
Public Invitation to Tender for Licences to Establish and Operate Fixed Wireless Access Networks,
as amended by Executive Order No. 131 of 24 February 2000 and by Executive Order No. 871 of 15
September 2000. The tender and the subsequent assignment of radio frequencies also made it
necessary to amend the frequency plan.

Some concerns have been expressed by operators that the cost of implementing the obligations
relating to roll-out and coverage under the WLL licences may undermine the competitive attraction
of this means of access as compared to others, such as local loop unbundling. The NTA does not
share this view and points to the level of interest shown by operators in the tender procedure.

There are currently no broadband or voice telephony services being offered over cable television
networks in Denmark, although some testing of broadband services is under way. A number of
providers do, however, offer high-speed Internet access (up to 1Mbit/s) via cable television
networks. The new Danish telecommunications law which entered into force on 1 July 2000
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provided for the legal separation of cable TV and telecommunications networks in accordance with
Directive 99/64/EC, and it is anticipated that the legal separation of Tele Danmark’s cable TV
interests will take place before 1 January 2001 in the context of a wider re-organisation of its
activities. The NTA made a decision on 29 September 2000 that the legal separation of Tele
Danmark’s cable television interests should take place before 1 April 2001.

A report on broadband access is due to be published in the late autumn of 2000 by the NTA,
following on from its “Report on New Access Routes to the Network Society” of January 2000.
This report is likely to form the basis for further policy and legislative initiatives in this area.

UNIVERSAL SERVICE/CONSUMER/USERS

The 5th Report described the services covered by the universal service obligation in Denmark and
noted that Tele Danmark has been designated as universal service provider until 31 December 2007.
Maximum prices for USO services are set by the NTA, in consultation with the Competition
Authority, based on a “best practice” assessment.

Although there is provision in the Danish telecommunications law for a compensation mechanism for
costs incurred in providing universal service, there is no real pressure for the activation of such a
mechanism at this time.

A new Executive Order on Universal Service is expected to enter into force in November 2000.

Consumer protection is not a major issue of contention in Denmark. Subsidiary regulations under the
telecommunications law cover matters such as the minimum requirements of consumer contracts,
requirements for the certification of charging, billing and complaint systems. Operators have
suggested that some of these consumer protection rules (e.g. certified billing systems etc.) could
pose a problem for the smaller new entrants to the market, but not for new entrants backed by larger
companies.

MOBILE SERVICES INCLUDING THIRD GENERATION AND ROAMING

Following the framework agreement on future telecommunications policy aims made by a majority of
the Danish Parliament on 8 September 1999, the same political parties agreed, on 7 October 1999, to
launch a number of frequency policy initiatives, including tendering of radio frequencies for the
establishment and operation of: public fixed wireless local loop access networks, national public
digital second generation mobile networks (e.g. GSM900/GSM1800); public mobile radio (PMR)
networks for emergency and safety purposes and other specific communications requirements (e.g.
TETRA); and public digital third generation (3G) mobile networks.

Originally it was intended that all these tendering procedures would be made by way of comparative
bidding procedure (beauty contest). However, on 27 April 2000 (following the result of the UK 3G
auction) a political agreement was concluded between the Minister of Research and Information
Technology and political parties representing a large majority of the members of the Parliament,
whereby it was agreed to assign radio frequencies for the third generation mobile networks by
auction instead of beauty contest. This requires an amendment to the existing legislation on
frequency management, which is due to be effected in the autumn of 2000. In this regard the precise
timing of the issue of the 3G licences remains to be clarified. However, concerns have been
expressed that the previously announced date of October 2001 for grant of the licences might not
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allow sufficient time for successful licensees to prepare for the launch of 3G services by the deadline
of 1 January 2002 required by the UMTS Decision.

At the time of writing, no definitive decision had yet been taken on the number of 3G licences to be
issued nor the precise auction procedure to be adopted. The full 155 MHz to be allocated to 3G
services in accordance with ERC Decision 2000/01 are already available.

Provision already exists in the Danish telecommunications legislation requiring providers of public
mobile communications networks to meet all reasonable requests for establishing or modifying
agreements on national roaming. This right will therefore also enable 3G operators who do not have
a 2G network to request national roaming on a competitor’s 2G network. Prices for national
roaming are, however, currently subject to commercial negotiation only.

As regards GSM networks, there are currently six licences in issue: two GSM licences in the 900
MHz band and four GSM licences in the 1800 MHz band. Tenders have been invited for four
additional nation-wide licences: two in the GSM900 band and two in the GSM1800 band. It is
intended that these new licences will be issued in January 2001.

Demand for 2G mobile services continues to grow strongly, both as regards voice telephony and
special services such as SMS, with the mobile penetration rate having reaching 61% by 1 August
2000, up from an estimated 46% at the time of the 5th Report.

As regards public mobile radio (PMR) networks, indicative tenders have been invited for two nation-
wide licences: one within the 380-400 MHz band to cater for the special requirements of emergency
and public safety services and one within the 410-430 MHz band for communications requirements
in areas other than emergency and public safety. The licences are due to be issued in August 2001 via
two simultaneous tender procedures.

The new Danish telecommunications law includes provisions to facilitate mobile virtual network
operators (MVNOs), allowing access to national roaming for operators who do not own their own
network. MVNO operations are beginning to be seen on the Danish market. Already 2 MVNO
interconnection agreements have been concluded and the first MVNO started operations on 9
October 2000. Some operators have expressed concern regarding the effects of the lack of
reciprocity in other countries which do not require similar access for MVNOs.

New entrants have argued that problems exist in relation to the level of mobile termination rates for
fixed-to-mobile calls in Denmark (as elsewhere in the EU) and that this is something that is not
subject to regulation in the new Danish telecommunications law. While obligations of non-
discrimination apply to the two mobile operators who have been designated as having significant
market power in the market for mobile services, there is no cost-orientation obligation, due to the
fact that there is no mobile operator designated as having significant market power in the national
market for interconnection.

The 5th report indicated that the phasing out of the analogue NMT technology in the 900 MHz
frequency band was due to be completed between 2000 and 2002. At 30 June 2000 approximately
89,000 NMT subscribers remained. The Danish State and Tele Danmark have agreed that the
frequencies previously occupied by the NMT services will be re-assigned, according to a defined
timetable, to the new GSM licences due to be issued at the beginning of 2001.
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TARIFFS

Maximum prices for USO services are set by the NTA. Following the latest decision on 31 August
2000, which takes effect on 1 January 2001 and governs tariffs for the years 2001 and 2002, the
Danish authorities believe that tariff rebalancing will have been achieved. As a result of this decision,
the subscription fee of the incumbent, Tele Danmark, will for the first time be the same throughout
the country (DKK 340/quarter) and Tele Danmark will also charge a common rate for all fixed calls
within Denmark. For the average private consumer the decision implies a 4 % real term decrease in
the total bill in both 2001 and 2002. From 1998 to 2002 the average consumer will have experienced
a real term decrease of at least 18.5 % in the total bill.

Tele Danmark has expressed the view that the rigid application of retail price regulation does not
give sufficient consideration to the degree of competition achieved and the affordability of the
services provided. However, the NTA points out that retail price regulation in Denmark only
determines a maximum price and that Tele Danmark has the full possibility to lower retail prices
below the maximum prices.

The new telecommunications law allows the Minister to lay down rules to ensure that reductions in
end-user prices for USO services do not exceed actual falls in prices for related interconnection
products, so as to protect the competitive position of other operators and avoid the “price squeeze”
effect. These rules will be included in a new Executive Order on Universal Service due to enter into
force in November 2000.

COST ACCOUNTING

The 5th Report referred to the decision to introduce a LRAIC cost accounting system for SMP
operators as part of the political agreement of September 1999 on telecommunications policy aims,
and stated that it was intended that interconnection prices could be set by reference to this system by
the end of 2002. The new telecommunications law which entered into force on 1 July 2000 provides
for this accounting model to be developed. It will be developed on the basis of two parallel cost
analyses: a top-down analysis carried out by Tele Danmark as the designated SMP operator and a
bottom-up analysis by the operators requesting interconnection. The final model will be determined
by the NTA on the basis of a consolidated balancing of the two separate analyses. In the meantime
Tele Danmark maintains cost accounting systems on a modified historic cost basis. The cost standard
is based on a narrow definition of allocated costs and the cost basis is the actual costs paid.

A description of the cost accounting system currently used by the incumbent Tele Danmark is
available to third parties on request (c.f. Article 7(5) of the Interconnection Directive).

Tele Danmark is also obliged to maintain separate accounts for different business areas, in
accordance with the relevant subsidiary legislation on interconnection agreements. Further, more
detailed rules governing the separation of accounts were adopted in conjunction with the adoption of
the new telecommunications law and are due to come into effect on 1 January 2001.

The 5th Report noted that Tele Danmark’s 1998 accounts had been submitted to the NTA and were
“currently under consideration” by them. This consideration is still not complete, and no formal
statement concerning compliance has yet been published in accordance with the requirements of
Article 7(5) of the Interconnection Directive. However, such a statement is expected to be published
shortly.
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As regards Tele Danmark’s “Duét” service, comprising fixed and mobile facilities in a single
subscription (based on service provision agreements with Tele Danmark’s own mobile and fixed
networks), which had been the subject of a complaint alleging (inter alia) cross-subsidisation, the
Telecommunications Complaints Board made a decision on appeal on 16 November 1999 which
found against the NTA’s previous acceptance of Tele Danmark’s accounting treatment of this
service and required a reappraisal of those accounts. As a consequence of the decision taken by the
Telecommunications Complaints Board, the NTA ordered Tele Danmark regularly to report a
separate business segment account for the Duét service, based on the accounting principles laid
down in Executive Order no. 861 of 4 December 1998, beginning with the year 1999, which the
company has done.

As part of the new telecommunications regulation in Denmark it is now statutory that combination
services provided by SMP operators must be reported to the NTA as a separate business segment
account.

It would appear that the recent conclusion and implementation of agreements on full LLU should
facilitate the provision of competitive services similar to “Duét”.

LEASED LINES

Latest comparative cost data for leased lines indicate that retail rental prices for national leased lines
in Denmark are among the cheapest in the EU.

Tele Danmark reduced its tariffs for international leased lines by 40% as of 1 April 2000, following
discussions with the NTA.

Some disputes have arisen concerning certain technical restrictions imposed by the incumbent Tele
Danmark on the capacity of certain of its leased lines on the grounds of protection against
interference, following the installation of equipment by other operators to increase the speed of those
leased lines. This issue has been examined by the Competition Authority, which has concluded that
the arrangements are in line with the competition rules.

NUMBERING

Carrier pre-selection came into effect in Denmark on 1 January 1999 and is available for international
calls and national calls (including local calls and calls to mobile). Carrier pre-selection has proved to
be very popular in Denmark, with some 494,000 customers making use of this facility as at 30 June
2000, up from about 366,000 at the end of 1999, according to figures published by the NTA. Some
operators however question the price set for carrier pre-selection, which remains at 72 DKK (the
same as number portability). The price of carrier pre-selection is currently subject to a mediation
procedure with the NTA.

Number portability between fixed networks (including ISDN) within the same geographical area
took effect on 15 October 1999 and is based on an IN solution and centralised database which
should be capable of handling number portability in large volumes. Number portability is being
utilised by business customers, but new entrants argue that it is not yet being taken up to a significant
degree by private customers.

Fixed-to-mobile and mobile-to-mobile number portability was due to be introduced from 1 January
2001. However, the practical implications of implementing these facilities were the subject of lively
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debate within the industry and some technical difficulties were anticipated. On 2 October 2000, the
Minister of Research and Information Technology therefore decided to extend the time limit for
implementing full number portability. The new terms are as follows: mobile to mobile - 1 July 2001;
mobile to fixed - no later than 1 April 2002. In addition the geographical limitation on fixed to fixed
number portability will be removed as of 1 January 2001.

In connection with the implementation of full number portability, it may prove difficult for the
consumer to know whether the call is made at an ordinary fixed network tariff or at a higher mobile
tariff. Consequently, requirements will be made for a method of informing the end-user of the price
of his or her call.

RIGHTS OF WAY

The 5th Report indicated that no major regulatory problems were identified concerning rights of way
in Denmark, but did note that there was no obligation in Danish law to require cable duct sharing and
that some problems had been encountered in obtaining access to certain transport infrastructure
facilities.

It would appear that these concerns remain, although they have not to date constituted a major
impediment to competition. There is also no legal requirement for local authorities to encourage the
co-ordinated laying of cables by different operators, although it is known that some road-authorities
have demanded co-ordinated laying of cables. The NTA has indicated that it is not aware of any
concerns in the market on this issue.

The law on the erection and sharing of masts for radio communications, which entered into force in
April 1999, appears to be operating effectively in practice.

DATA PROTECTION

The 5th Report stated that national measures had been taken to transpose the requirements of
Directive 97/66/EC concerning the processing of personal data and protection of privacy in the
telecommunications sector, with the exception of Article 5 on confidentiality of communications
(transposition deadline 24 October 2000) and Article 12 on unsolicited calls, which remained to be
implemented by means of an amendment to the Act on Marketing. By a law adopted on 31 May
2000 and entering into force on 1 July 2000, amendments were made to the Act on Marketing to
transpose the requirements of Article 12 of the Directive. As regards Article 5 of the Directive, the
Danish authorities state that confidentiality of communications is regulated in Denmark under the
general law, e.g. in the constitution and the penal code, and also in Section 13 of Act on Competitive
Conditions and Consumer Interests in the Telecommunications Market (Act No 418 of 31 May
2000).

In conjunction with the entry into force of the new Danish telecommunications law on 1 July 2000,
the existing subsidiary legislation transposing the provisions of Directive 97/66/EC was replaced by
two new Executive Orders, No. 569/2000 on the Provision of Telecommunications Networks and
Telecommunications Services and No. 665/2000 on Number Information Databases.

Under these provisions, providers of public telecommunications services are obliged to take
appropriate measures to ensure the security of their services. As regards storage and processing of
end-user traffic data, this data must be erased or made anonymous upon termination of the call,
except for specified data for the purposes of end-user billing and interconnection payments, which
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can be stored and processed up to the end of the period during which the bill may be lawfully
challenged or payment pursued (five years). The NTA has responsibility for supervising and
enforcing the provisions of the above regulations.

No particular problems have been reported in relation to the storing and processing of traffic and
billing data, network security or confidentiality of communications.

The Danish Data Protection Agency exercises surveillance over processing of data to which the Act
on Processing of Personal Data (Act No. 429 of 31 May 2000) applies. This Act entered into force
on 1 July 2000 and implements Directive 95/46/EC on the protection of individuals with regard to
the processing of personal data and on the free movement of such data. The Agency mainly deals
with specific cases on the basis of inquiries from public authorities or private individuals, or cases
taken up by the Agency on its own initiative.

INTERNET

The Danish market for Internet service provision is growing rapidly and is characterised by a large
degree of competition, with many small ISPs present on the market in addition to the main
established companies, the largest of which (Tele Danmark’s ISP) is estimated to have a market
share of approximately 40% (as compared to Tele Danmark’s estimated 74% share of overall
domestic traffic on the fixed network). According to NTA figures, the number of Internet
subscriptions per 100 inhabitants stood at 28.6 at 30 June 2000, up from 21.3 at the end of 1999.
Danish statistics also indicate that 64% of the population between the ages of 15 and 74 have access
to the Internet (at home, work or school).

As mentioned under “Local Access” above, a number of operators are actively marketing ADSL
services at the current time, although the level of subscribers is still relatively small. No uniform
charging level for these services has yet emerged, although it is likely that prices will come down
over the coming months.

Internet access is being offered over cable television networks by a number of providers.
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GERMANY

OVERVIEW

The Fifth Report outlined the rapid expansion of the German telecommunications services and
infrastructure market and the strong competitive pressure created by new entrants which has brought
down prices in almost all market segments and contributed to the appearance of a wide range of new
products. It also identified concerns about the empowerment of the German regulatory authority
(Regulierungsbehörde für Telekommunikation und Post - Reg TP), the high level of licence fees,
insufficient supervision of the tariffs and cost accounting system of the incumbent, and excessive
delays for the delivery of interconnection and collocation.

There are 175 operators (including Deutsche Telekom) licensed to offer voice telephony: 57 are
licensed to offer voice telephony nationwide and 114 are licensed to operate within a geographically
limited area (the licence area of the remaining 4 operators was not specified). 268 operators are
licensed to operate public transmission lines: 19 have a national licence and 248 have a
geographically limited licence (the licence area of the remaining operator was not specified). The
number of applications for authorisation to operate infrastructure is constantly increasing. There are
117 interconnection agreements in place and 87 agreements for access to the local loop. The prices
of long-distance and international communications have fallen sharply: by up to 93% for international
calls and by up to 89% for domestic long-distance calls on a weekday. This trend continued in the
first half of 2000.

The main regulatory developments since 1 October 1999 have been the award of the third-generation
mobile licences on 19 August 2000 to a relatively high number of competitors (6) and the decision of
Reg TP of 8 September 2000 setting the conditions for the element-based charging system for
interconnection as from 1 June 2001. Progress has been made with respect to supervision of the
incumbent’s cost accounting system. From the regulatory authority’s description of the incumbent’s
cost accounting system in its 1998/1999 report and a series of decisions taken, it appears that
Reg TP is determined to enforce a cost accounting system which reflects costs in all areas, i.e. voice
telephony, leased lines, interconnection and local loop access. The regulatory authority has published
draft administrative rules which will make this practice compulsory.

A substantial number of operators have entered the local access market and, as a result, a quarter of
the population can connect directly to an alternative access network operator and can choose
between DT and one, or in some towns more than one, of the alternative operators (Reg TP Mid-
Year Report 2000, p. 12).

The Monopolies Commission, in its report issued on 3 December 1999 and in its mid-year report of
June 2000, concluded that there was not yet self-sustaining competition in any market (local,
national, or international) and that the current degree of competition can only be sustained by
retaining the present regulatory framework in its entirety (i.e. ex ante regulation of prices charged to
operators and to end-users).



124

NATIONAL REGULATORY AUTHORITY AND APPEALS

In addition to the items raised in the Fifth Report, new entrants expressed concern about the
workload of Reg TP. Although Reg TP has a large staff, new entrants feel that the Ruling Chambers
lack the necessary human resources. They stress that all regulatory decisions are taken by the
Chambers at the request of parties, that very few of the staff of Reg TP are involved in the regulatory
tasks carried out by the Chambers, and that the Chambers are constantly overloaded due to their
understaffing. The situation is aggravated by the increasing complexity of the market and the
growing number of cases to be handled. This has a negative impact on the quality of decisions,
encourages the Ruling Chambers to press the parties into conciliation – to the detriment of new
entrants – and to ask them to continue with negotiations which are unlikely to result in an agreement,
in order to avoid having to carry out the necessary inquiries. Reg TP points out that not all of the
work associated with the decision-making process is carried out by the Ruling Chambers. They are
supported by the other units responsible for questions of principle; significant market power; the cost
accounting model; and the cost accounting data of SMP operators. Delays in the adoption of
decisions by the Ruling Chamber responsible for ex post regulation are due to the fact that, before
formally opening a proceeding, it has to establish the facts necessary to decide whether to open a
proceeding, and this is a time-consuming task. The time-limit for taking a decision once the
proceeding has officially started is two months and has been observed in practice.

The concern expressed by new entrants last year that Reg TP does not have the power to take
decisions on interconnection on its own initiative persists. New entrants consider that the current
system, under which the conditions of the reference interconnection offer are established on the basis
of individual decisions, results in inefficient regulation of a series of aspects: lack of legal security as
to the forthcoming solutions and possible future modifications thereof; no possibility to take a
decision before a market problem becomes acute; lack of transparency and lack of consultation of the
decision-making process. New entrants consider that the regulatory authority must intervene at an
earlier stage, monitor the RIO, and set basic principles. The incumbent agrees with the new entrants
that the decision-making process of the regulatory authority should be more policy-oriented and rely
less on a detailed case-by-case approach. Reg TP disagrees, and stresses that the “Grundangebot”
(set of compulsory conditions of the RIO) now includes all issues where it is necessary to set
conditions.

Consumer groups welcome the generally proactive approach of the regulatory authority to
establishing a consistent policy in the interest of residential customers, and believe there is a clear
commitment to provide residential customers with choice and competitive prices. A series of
decisions (charges for number portability, itemised billing) demonstrate Reg TP’s consumer-friendly
line. In addition, the regulatory authority has set up a consumer service, which is considered to be
very accessible and which has increased transparency for consumers. However, consumers criticise
the regulatory authority’s lack of power to enforce the models it has established, in consultation with
the parties, for the implementation of the consumer regulation (e.g. the standard form for billing),
which means that user associations have to go to court to achieve enforcement. However, they are
not in a position to pursue all cases of lack of implementation of regulatory positions.

Operators can appeal against decisions of the regulatory authority to the administrative Courts: an
appeal does not lead to the automatic suspension of the contested decision. New entrants regard this
as vital for enforcement of the decisions of the regulatory authority.
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LICENSING

New entrants complain that the licensing procedure established in December 1999 (Vfg 158/1999,
JO 23/99) is cumbersome and requires more information and documentation to be submitted than the
equivalent procedures in other EU countries. The regulatory authority points out that the new
procedure sets additional requirements on documentation to be filed as this was necessary to assess
the personal reliability and the financial capacity of the applicant; as regards point-to point licences,
the exact situation of the transmission line had to be specified, once the licence had been awarded.

New entrants reported lengthy procedures for the award of point-to-point and regional licences.
Reg TP points out that the 6-week deadline under the Telecommunications Act (TKG) for the
granting of licences also applies to point-to-point licences. The licensing procedure provides that the
regulatory authority must acknowledge receipt of an application within fourteen days. If the
documentation submitted by the applicant is incomplete, the regulatory authority has two weeks to
request the submission of the missing documents. Reg TP can subsequently require the submission of
further documents, where considered necessary. The same procedure applies for the award of all
licences, including point-to-point licences.

The Fifth Report noted that there were concerns regarding licence fees. The Government is currently
reviewing the Regulation; pending the adoption of a revised regulation, the existing amounts
continue to be charged, however, on request, collection of the amount can be deferred.

INTERCONNECTION

New entrants claim that DT has responded to the high workload of the regulatory authority by
refusing to negotiate with other operators and relying exclusively on dispute settlement in order to
delay the entry into the market of new operators. According to new entrants, the increasing
inefficiency of the dispute settlement procedure diminishes their bargaining power in negotiations
with DT. They believe that the incumbent deliberately makes negotiations more difficult by
negotiating separately with each operator, even though the subjects are identical. DT says that it
generally organises two rounds of discussions with groups of operators, presenting the proposed
contractual arrangements in the first round and the technical parameters in the second round; specific
questions are then negotiated bilaterally.

New entrants believe that small and medium-sized operators sign interconnection contracts without
having the experience to evaluate the conditions imposed, and frequently accept the initial proposal
of the incumbent as it stands. Subsequently, operators cannot get unfair conditions overturned under
dispute settlement procedures, as the regulatory authority assumes they correspond to market needs
simply because some operators have already accepted them. The regulatory authority maintains that
contracts already concluded by small operators are not taken into consideration and do not affect the
credibility attached to the solutions adopted in them, as has been highlighted by a series of decisions.

The regulatory authority does not impose any time limits for negotiations; new entrants and the
incumbent both report that new agreements take an average of two months to negotiate if the issue is
covered by the reference interconnection offer (RIO). However, in the case of issues not covered by
the RIO, new entrants claim that the regulatory authority increasingly requests operators to carry out
further negotiations, even where there is no prospect of reaching agreement; this not only
unnecessarily delays the dispute settlement procedure, but also provides an incentive for the
incumbent to delay reaching an agreement, and thereby delay market entry. The regulatory authority
says that in almost all dispute settlement procedures it takes a decision resolving at least part of the
dispute, and that in a series of cases agreements have been reached within the dispute settlement
procedure.
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As explained in the Fifth Report, there is concern that Reg TP, in a series of decisions, has
authorised DT to impose up to 23 further interconnection points once a certain capacity of traffic
(48.8 Erlang)1 routed to a given interconnection point is exceeded, and declared the decisions to be
part of the content of the reference interconnection offer (Grundangebot Vfg 39/2000, ABl 6/2000,
p. 1042). New entrants point out that there is no technical limit on capacity at a given
interconnection point, and that network integrity cannot be affected by the level of traffic routed to a
specific interconnection point, provided the incumbent’s network is able to provide the capacity
requested by the new entrants; they take the view that, in cases of expected overload of the network
at a certain interconnection point, the incumbent should be requested to upgrade his network and
provide the necessary capacity. They point out that neither the regulatory authority nor the courts,
during the subsequent injunction hearings at the Administrative Court of Cologne and the Higher
Administrative Court of Münster, had found any evidence of a threat to network integrity, on the
basis of the existing transmission capacities of the incumbent’s network. Indeed, as part of the
injunction procedure, the Higher Administrative Court of Münster confirmed the validity of the
migration obligation. It did not, however, carry out itself the inquiries to justify this finding, but
referred to the tests carried out by the regulatory authority. A definitive judgment has not been given
yet.

The Network Access Regulation provides that where Reg TP imposes interconnection, this must in
principle be delivered within three months. However, new entrants say that this time limit is not
observed, and that the average time taken exceeds 8 months, which they consider excessive. The
incumbent confirmed this average delay, claiming that it was due to over-ordering by new entrants
(71 000 POIs currently on order, which corresponds to the capacity needed to transport all German
telecommunications). In order to progressively resolve the problem, the regulatory authority
published a communication on the management of the scarcity of interconnection points at the end of
December (ABl 23/99, Mitteilung Nr. 567/1999), defining the priority with which requests for
interconnection points must be dealt with. However, new entrants say that this measure has not led
to any improvement, and that the priority system is ineffective. The regulatory authority takes the
view that the measure has improved the record on delivery times. It further points out that, in its
decision of 8 September 2000 on interconnection tariffs applicable from 1 June 2001, the difference
between local and single tandem interconnection has been defined in such a way as to calm down
further over-ordering. Under certain circumstances, where DT is unable to provide local
interconnection on time, the new entrant can demand to be charged on the same basis as if local
interconnection had been provided.

New entrants expressed concern about the lack of a consolidated text of the compulsory part of the
incumbent’s reference interconnection offer (Grundangebot). The Grundangebot is published in the
official journal of the regulatory authority. The regulatory authority also provides information on the
Grundangebot on its web site2, including a description of all compulsory conditions and the validity
thereof. The incumbent’s reference interconnection offer can be downloaded from its intranet web
site by parties who identify themselves and give a confidentiality undertaking.

By its decision of 23 December 1999, Reg TP set the interconnection tariffs to be charged by DT
from 1 January 2000 to 31 January 2001. The German interconnection tariffs are based on a
distance-based system, while the EU benchmarking for interconnection tariffs is element-based
(Element Based Charging - EBC). It is therefore difficult to compare the German interconnection
tariffs with the EU best practice benchmark. The Regio 200 tariff substantially exceeds the EU
benchmark tariffs for single transit and also for double transit, and the German long-distance tariff
                                               

1 Erlang: A measure of telecommunications traffic. 1 Erlang corresponds to a circuit carrying one call for one hour.
2 http://www.regtp.de/reg_tele/start/fs_05.html
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substantially exceeds the EU benchmark for double transit. Although – as reported in the Fifth
Report - this might account for only a small part of the traffic of DT, city carriers point out that they
are dependent on DT Regio 200 and long-distance interconnection for a substantial part of their
traffic (i.e. the relative importance of long-distance traffic is much higher for regional providers than
for DT).

Germany will change from a distance-based system to an element-based system on 1 June 2001. It
appears that the decision of Reg TP of 8 September 2000 setting the tariffs and conditions for the
forthcoming system has removed a major concern of new entrants, in particular the fact that the
model proposed by DT contained four charge bands and far too many local interconnection points,
and proposed a restrictive application of the local tariff, i.e. only if the new entrant interconnected at
all local switches in a given area. The regulatory authority furthermore points out that the single
transit rate is charged to any operators interconnecting at one of the 23 regional POIs, provided that
the connection corresponds to the single tandem.

New entrants consider that the interconnection charges of mobile operators for terminating calls on
the mobile network are still high, even though, following a 50% reduction by the two leading mobile
operators on 1 January 2000, German mobile interconnection tariffs are now among the lowest in
Europe.

By its decision of 23 December 1999 setting interconnection tariffs for 2000, the regulatory authority
exempted tariffs for international interconnection from tariff regulation, arguing that competition had
been established. However, new entrants reported that for technical reasons they often had to rely on
the service provided by the incumbent, and that the interconnection offers on the market for
international interconnection were not a viable alternative. They criticise the regulatory authority for
focusing exclusively on price competition and ignoring the technical aspects when examining the
market for international connections. The Monopolies Commission, in its additional report of 7 July
2000, expressed concern about the determination of the relevant market (p. 3).

LOCAL ACCESS

Since 1 January 1998, the incumbent has been required to offer unbundled access to the local loop.
This currently only covers rental of the fully unbundled raw copper line into the customer’s premises.
Reg TP, in its decision of 7 June 2000, set a time limit of 7 days from receipt of the request for the
provision of unbundled individual lines to new entrants. However, new entrants point out that there
is a major problem with the timely provision of collocation.

The incumbent has offered ADSL to business users since April 1999 (T-Interconnect; T-Net ATM)
and to residential users since July 1999 (T-ISDN-dsl). DT has made no offer to other operators not
using its Internet platform; Internet providers can offer ADSL on the basis of a resale contract with
DT, the terms of which are not known. Furthermore, new entrants complain that provision of their
ADSL service via the unbundled copper line requires technical coordination with DT, which is
reported to be a time-consuming procedure. The incumbent confirmed that new entrants are subject
to verification of the network compatibility of the technique they propose to use.

The incumbent currently does not offer shared access; however, following the decision of the
regulatory authority of 7 June 2000, new entrants can re-rent the high- or low-frequency part of the
unbundled copper-line.
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New entrants expressed concern about the high price that DT can charge its competitors for access
to the local loop. On 8 February 1999 Reg TP set the charge for access to subscriber lines at
DM 25.40 (EUR 13) per month. This is to apply until 31 March 2001. Competitors complain that
these fees are out of proportion to the underlying costs, and prohibitive for market entry; charges for
unbundled access to the local loop should be calculated on the basis of historical costs; it would not
be appropriate to rely on the costs which would be incurred by a new entrant rolling out a new
network, as the new entrant could not benefit from the bundling advantages of an already fully rolled
out network. Unbundled access is available for ISDN and analogue lines, but due to the excessive
price for access new entrants could not offer analogue services. New entrants consider that an
increase in the monthly line rental charge which DT charges to its customers (DM 21.39) will not
improve the situation, but merely increase DT’s monopolistic revenue in the local market. They
stress their interest in a best-practice benchmark price established by the Commission for access to
the local loop. The regulatory authority points out that consistent supervision of the cost orientation
of tariffs is only possible if a single cost accounting system is applied to all types of tariff. The
method for setting the tariff for the unbundled local loop must therefore be the cost accounting
model currently used for tariff approval in general; this system is a bottom-up model and based on
LRIC. This method for assessing cost orientation based on cost accounting should be used in
preference to the comparison of prices, as it more adequately reflects costs and leads to the setting of
the right incentives for the development of infrastructure.

Regarding local access, new entrants reported that DT only grants collocation to the extent that
space is available, and often claims that there is no spare capacity, thus causing major delays for the
delivery of the collocation necessary for the provision of access to the local loop (5 to 8 months or
denial) and impeding the entry of new entrants, in particular into the local market in high-density
areas. Reg TP, in its decision of 7 June 2000, set the time limits for the provision of collocation: DT
must submit an offer for a collocation room within 20 days; if the order is for a new collocation
room, delivery must take place within 16 weeks; if it is an enlargement of an existing collocation
room, delivery must take place within 7 weeks. However, new entrants pointed out that these
deadlines are exceeded in the majority of cases, and that in many cases collocation has not been
provided at all. New entrants consider Reg TP’s failure to include in its decision appropriate
penalties to ensure that the incumbent observes the time limits to be a serious problem. The
incumbent claimed that the decision imposes an obligation which it is not be in a position to comply
with, but which will merely subject it to the threat of claims for damages. Furthermore, a penalty
clause would not solve the problem of delivery times. The regulatory authority takes the view that,
given the opportunity for new entrants to claim damages in the civil court, for the time being there is
no need to set penalties. It is following the evolution of the situation closely, and expects that the
adjustment of the agreements on access to the unbundled local loop in accordance with the above-
mentioned decision will help resolve the bottleneck.

New entrants expressed concern that DT did not allow third-party operators to interconnect between
themselves in its collocation rooms.

There has been broad interest in the assignment of frequencies for the wireless local loop (WLL).
During 1998 and 1999, a number of operators were granted regional licences as a result of a
comparative bidding procedure, and most of the available frequencies were assigned. The regulatory
authority identified further frequencies for assignment following the optimisation of frequency
planning in certain regions and organised a further tender procedure for the award of further
licences. New entrants have expressed their satisfaction with the new tender procedure, which they
believe allows the assignment of all technically available frequencies, thus removing their earlier
concern that not all available frequencies had been assigned. The provision of services via WLL took
off in late 1999 and early 2000, and new entrants are investing several billion euros in WLL.
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However, new entrants say that WLL services are economically viable only for certain types of
clients and services, and are not likely to be offered with general geographical coverage.

Telecommunications services can also be provided via the TV cable. DT intends to use its broadband
cable network for multimedia services, as do companies buying parts of the CATV network from
DT; however, the impact of DT retaining the right to decide on the capacity of the cable network
operators to offer telecommunications services is not yet clear, in particular given the fact that DT
plans to keep a blocking minority of 25.1% in the new regional cable operators. The incumbent
expects the cable operators to compete in the telecommunications sector following the sale of its
cable network. Half a dozen CATV operators have entered the local access market.

The provision of telecommunications services via the electricity grid appears to be viable. However,
the scope for large-scale marketing of telecommunications services via the electricity grid remains
uncertain.

UNIVERSAL SERVICE/CONSUMERS/USERS

There is currently no system for financing universal service. Accordingly, there is no barrier to
market entry linked to universal service.

DT provides the universal directory service. An increasing number of new entrants are interested in
providing directories and directory services, as they consider that the publication of directories is
likely to generate substantial advertising revenues. However, new entrants consider the excessive
amount charged by DT for subscriber information to be a major impediment to market entry, even
after DT reduced the amount in response to a proceeding launched by the Office of Competition,
which subsequently suspended its investigation. The incumbent claims that the amount it charges is
now insufficient to cover its costs.

Problems have arisen regarding the ability of subscribers to services provided by new entrants to
check their bills, as certain new entrants take up to five months to send out their bills, and
subscribers are frequently not aware of this. User groups say that operators should be obliged to
provide monthly billing, except where the subscriber decides otherwise. The decision of the majority
of carriers to introduce advice of charge – where a caller is informed of the charge payable at the end
of his call –from 14 November 2000 (Reg TP, mid-year report 2000, p 39) will make it easier for
consumers to monitor their expenditure.

User groups complain that there is insufficient supervision of contractual conditions. The only form
of control available is by user groups challenging the conditions in the courts. Furthermore,
consumers are not provided with a copy of the general conditions of their contracts, which they can
consult only at points of sale or by purchasing the official journal of the regulatory authority in which
they are published.

New entrants consider that there is a lack of competition on the market for fixed-to-mobile calls, and
that as a result tariffs are excessive.

The German regulatory framework requires all service providers to provide itemised billing free of
charge; however, user groups have pointed out that a series of operators do not use the standard
form imposed by the authority.

User groups claim that there is a lack of transparency as regards the quality of service in the mobile
sector.
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MOBILE SERVICES, INCLUDING THIRD-GENERATION AND ROAMING

No concerns have been expressed as regards the management of the national frequency plan.

As regards the second-generation mobile (2G) market, there are currently two GSM 900 and two
DCS 1800 licenses. Further frequencies available in the DCS 1800 bandwidth were assigned on
28 October 1999 following a simultaneous multiple round auction. The four established operators
licensed to provide mobile services were allowed to participate in the auction, and the supplementary
frequencies were assigned to the two leading mobile operators.

The phasing-out of analogue mobile services is due to be completed by the end of 2001.

The third-generation (3G) mobile auction took place from 31 July to 18 August 2000, and all the
available frequencies were assigned to six successful bidders, who each received two 5 MHz
frequency blocks. The auction proceeds totalled almost DM 100 bn (€50 bn). The prices of all
licences were nearly identical (€8.5 bn). Legal proceedings have been initiated by one mobile
operator to challenge the result of the auction on constitutional grounds. There is no national
roaming obligation for either 2G or 3G operators in favour of 3G operators. The whole spectrum of
155 MHz will be available on 1 January 2001. Minor parts of it are currently occupied by point-to-
point radio transmission.

The four mobile operators all offer international roaming, on a commercially negotiated basis. User
groups consider that there is a lack of competition with respect to roaming, resulting in excessive
charges. Roaming tariffs are not currently supervised by the regulatory authority.

There is no obligation on mobile (2G ,3G, WLL) operators to provide access to their network.
However, the Telecommunications Customer Protection Ordinance (§ 4 TKV) obliges network
operators, including mobile operators, to supply their offerings in such a way as to allow service
providers to market such offerings in their own name and on their own account.

TARIFFS

Voice telephony tariffs are subject to approval by the regulatory authority if the licensee has a
dominant position. The legal framework provides for each tariff to be assessed within a price-cap
procedure, the conditions of which were set by decision of the former Ministry of Post and
Telecommunications on 17 December 1997 and are applicable until 31 December 2001, and taking
into account, inter alia, the costs of the efficient provision of services, and the absence of evidence of
anti-competitive rebates and of discrimination. Tariffs, however, are not required to correspond
strictly to the cost of providing efficient service on the basis of cost accounting data (cost
orientation). There is concern that DT’s monthly voice telephony line rental charge (DM 21.39) is
below cost. New entrants take the view that the charge for access to the local loop is above cost. DT
accepts that the line rental charge is below cost, but claims that it is not in a position to increase it.
User groups would not oppose an increase in DT’s line rental charge sufficient to cover costs, as this
would promote competition. The line rental charge taken separately must be cost-oriented, as the
very aim of cost orientation is to avoid cross-subsidies between different voice telephony services,
thereby allowing new entrants to compete in all market segments.

New entrants have expressed concern that the current price cap mechanism for the approval of voice
telephony tariffs allows the incumbent, due to its strong position on the local market, to cross-
subsidise between long-distance and local calls, between the monthly line rental charge and the local
per minute charge for voice telephony, and between Internet offers and voice telephony.
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New entrants consider that the incumbent’s practice of offering bundled packages (e.g. Aktiv Plus,
which offers a combined rebate for local and long-distance calls) renders price authorisation
ineffective, as cross-subsidisation cannot be verified when services are bundled. New entrants
expressed concern about the XXL arrangement, which offers free phoning and surfing on Sundays
and public holidays. There is no way that this tariff could be verified with respect to cross-
subsidisation. This tariff constitutes a prohibitive barrier to market entry for long-distance network
operators. The regulatory authority takes the view that an assessment of whether the XXL
arrangement covers costs can only be carried out on the basis of data on the effective use of the
arrangement by subscribers. It further points out that bundled offers cannot be considered as such as
being anti-competitive, as they can also promote the development of effective competition to the
advantage of users, provided that transparency of allocation of costs is ensured and cross-
subsidisation is prevented.

COST ACCOUNTING

The regulatory authority included a detailed description of the incumbent’s cost accounting system in
its 1998/1999 report (p. 41-46). The incumbent is required to establish a uniform cost accounting
system reflecting all costs. Within each tariff authorisation procedure (leased lines, interconnection,
local loop), the regulatory authority requires the incumbent to submit its total costs, the specific
costs for the service to be authorised, and the relationship between them. On this basis, it appears
that the regulatory authority is determined to impose a suitable cost accounting system with respect
to voice telephony, interconnection and leased lines. Although the cost accounting data collected are
not used to approve the tariff for voice telephony (see under tariffs), it appears that Reg TP intends
to impose a suitable cost accounting system for voice telephony as part of the requirement to
indicate the common and operational costs related to the provision of service for end-users as part of
the total costs (annual report, p. 46).

Accordingly to Reg TP’s 1998/1999 annual report, the incumbent did not at that time operate a fully
satisfactory cost accounting system, although there had been significant improvement. The cost
accounting system adequately reflected infrastructure costs, but the bottom-up model used required
further examination from a top-down perspective (p. 44/45). Reg TP had reservations about the way
the cost accounting model reflected operational and marketing costs, in particular the time taken to
perform certain procedures and the hourly pay rates of the staff concerned (p. 45). It concluded that
the cost accounting model presented substantial gaps with respect to common costs, because there
was no consistent allocation of common costs to the various parts of the network, and the costs
attributed to network infrastructure contained a disproportionately high share of common costs
compared with the costs attributed to end-users (inter alia the local access network) (p. 45/46).

In its decisions setting the interconnection tariffs (decision of 8 September 2000 setting
interconnection tariffs from 1 February 2001 to 31 May 2003) and leased line tariffs (decision of
13 June 2000 setting leased line tariffs from 1 August 2000 to 31 July 2001 at the latest), the
regulatory authority noted some remaining shortcomings in the cost accounting data submitted;
however, it was able to calculate the applicable tariffs itself on the basis of the cost accounting data
available, together with a detailed bottom-up cost accounting model. Progress towards the
enforcement of a suitable cost accounting system is further highlighted by the publication by Reg TP
of draft administrative rules (Communication No 518/2000, JO 17/2000), stating inter alia that
Reg TP is bound to authorise tariffs on the basis of cost accounting data submitted and that in
principle it will not base its decisions on the prices prevailing in comparable markets.
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LEASED LINES

The Telecommunications Act (TKG) requires tariffs for leased lines of SMP operators to be cost-
oriented. As the incumbent had not submitted adequate cost accounting data, Reg TP initially
approved the tariff for leased lines only on a provisional basis, subject to the difference being
refunded should the definitive tariff be lower than the provisional tariff (decision of 8 September
1999). On the basis of cost accounting data subsequently submitted by the incumbent, on 13 June
2000 Reg TP set the tariffs for leased lines at a lower level than in the preliminary decision, and
accordingly ordered DT to repay the difference.

The tariffs of the operator having significant market power for national provision of all types of
leased lines (short- and long-distance, low- and high-speed) are currently well below the EU average.
However, tariffs for international leased lines have not been communicated.

NUMBERING

All carriers must provide number portability for geographic numbers with the same trunk code and
for non-geographic numbers. No fee can be charged to the user or to the new carrier.

Reg TP has deferred the obligation for mobile operators to provide non-geographic number
portability until 31 January 2002, and has announced that there will be no further deferment (Vfg
49/2000).

Carrier selection for long-distance calls is available on the fixed networks, and the NRA has set the
amount which the incumbent may charge clients for the necessary technical modifications at cost-
oriented level (DM 10/client from 1 January 2000). On the basis of an agreement between the
network operators, the technical facility enabling a subscriber to select an alternative operator should
be made available to new entrants within 3 days; however, operators report that a substantial
proportion of their requests take longer.

User groups and new entrants consider the incumbent’s failure to provide carrier pre-selection for
local calls to be a restriction on user choice. The regulatory authority points out that although carrier
pre-selection is not currently offered for calls within the 5 200 local areas, it is possible between local
areas.

RIGHTS OF WAY

As previously reported, use of public ways is free of charge under the Telecommunications Act. This
now seems to have been fully implemented, following the Constitutional Court ruling on 7 January
1999 that local authorities cannot charge “administrative fees”. It reportedly takes between four and
six weeks for authorisation to be granted. The operator then has the right to start work immediately.

There is no market entry problem linked to the right to use private land, which is subject to
compensation under defined conditions.

The German legal framework provides for facility sharing. Site sharing between mobile operators
appears to work in a satisfactory way.
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DATA PROTECTION

As outlined in the Fifth Report, the Telecommunications Data Protection Directive (97/66/CE) has
been substantially transposed by the Telecommunications Act (Telekommunikationsgesetz (TKG) of
25 July 1996) and the Telecommunications Carriers Data Protection Ordinance
(Telekommunikationsdienstunternehmen-Datenschutzverordnung (TDSV) of 12 Juli 1996).
However, the Data Protection Regulation did not address the issue of calling line identification in an
entirely satisfactory way. The Data Protection Ordinance has been reviewed and is in the process of
being adopted, the Bundesrat having given its consent on 29 September 2000. The forthcoming Data
Protection Regulation provides for further rules with respect to calling-line and connected-line
identification.

Pursuant to the Telecommunications Act (TKG), the regulatory authority (Reg TP) monitors
operators’ compliance with the provisions on data protection of the Telecommunications Act and the
Telecommunications Carriers Data Protection Ordinance . The regulatory authority has the powers
to give administrative orders and take other appropriate measures in order to ensure compliance with
the Telecommunications Data Protection provisions (§ 91 (1) TKG).Besides the regulatory
authority, the Federal Representative for Data Protection is responsible, inter alia, for ensuring
compliance with the provisions on telecommunications data protection and for reporting on
compliance (§ 91 Abs. 4 TKG). Both authorities have powers to access and inspect production sites
and business premises. There is a close working relation between the federal representative and
Reg TP. They hold regular meetings on current aspects of data protection in the telecommunications
sector.

Operators must put in place the technical means to ensure the security of their networks with respect
to data protection. The former Ministry of Posts and Telecommunications as predecessor of Reg TP,
has issued detailed guidance as to the specific measures to be taken in order to ensure network
security. This catalogue of security requirements is currently being reviewed. Reg TP is closely
monitoring the application of the network security management rules by operators.

All operators are obliged to collect and store data on subscribers (numbers and names and addresses
of the holders of these numbers) (§ 90 TKG), e.g. to provide a basis for surveillance by state
authorities in individual cases. This surveillance requires the identification of the person (name,
address, phone number or other means of identification) and can in general be carried out only on the
basis of a court order. Only security authorities can consult those data indirectly via Reg TP, which
will forward its online connection to the security authorities on demand. It was not clear whether the
provision on collecting and storing the above data included an obligation to collect and store data
identifying clients who use prepaid cards for mobile services. The Administrative Court of Cologne
recently adopted a judgment that enterprises selling prepaid cards are not obliged to collect data
related to the contract for law enforcement purposes. However, in a further proceeding, the Court
decided not to grant an injunction suspending the enterprises’ obligation to collect data, pending its
final judgment.

Telecommunications operators may process data for the purposes of advertising, customer
consulting or market research only with the consent of the subscriber. As regards data collected
before 1 August 1996 (date of entry into force of the TKG), consent is deemed to have been given if
the subscriber has been adequately informed but has not made use of his right of objection. The
Telecommunications Law (§ 89(10) TKG) provides that consent must be given explicitly and, in
principle, in writing.
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Under the current TDSV, operators are obliged to erase traffic data immediately after the call, and
are allowed to keep data necessary for billing purposes for a maximum of 80 days after dispatch of
the bill. Operators considered this period to be too short, given the increasing complexity of billing
procedures between operators as the number of operators involved increased as a consequence of
liberalisation. The revised TDSV will set a maximum limit of six months after dispatch of the bill for
storing data for billing purposes.

Subscribers have the possibility of receiving non-itemised bills; stopping automatic call forwarding by
a third party to the subscriber’s terminal; and requesting to be omitted from the directory free of
charge. The calling user has the possibility to eliminate the presentation of the calling line
identification. However the called subscriber is not offered the possibility to reject incoming calls
where the presentation of the calling line identification has been eliminated by the calling user, nor
does he have the possibility to eliminate the presentation of the connected line identification to the
calling user free of charge. The revised TDSV will mandate those facilities.

INTERNET

Internet was the fastest growing market (about 70% a year according to Reg TP, Mid-Year Report
2000, p. 13). Per-minute Internet access prices fell by 35% in the first half of 2000, flat-rate prices by
45%. Ten companies now offer flat-rate Internet access. Internet service providers (ISPs) offer flat-
rate packages at DM 77.00 (EUR 39.37)/month. A tariff model which only emerged in the first half
of 2000 is the pre-pay package for Internet users. High-speed Internet access (DSL) is available in
60 towns and regions, and in 30 of these it is offered by half a dozen new entrants. A number of
operators offer Internet access via a EUTELSAT satellite, and half a dozen CATV companies offer
Internet access via their broadband cable. The estimated market share of the incumbent operator is
relatively high, slightly above 40%. However, there are also other ISPs in the market with quite
substantial market shares. The Fifth Report indicated that an estimated 40% of Internet subscribers
were connected to the incumbent’s ISP subsidiaries.

In its decision of 16 June 1999 (DT Online), the regulatory authority decided that DT is allowed to
charge different rates to competitors depending on whether it is for Internet access (connection
without access to the Internet platform for competing Internet service providers - Anschluss für
Online-Dienste-Anbieter (AfOD)) or for voice telephony; DT in fact applied a “tariff inversion”, i.e.
it charged Internet service providers the same per minute rate for the use of its network as it charged
its end-clients, minus a rebate linked to the volume of traffic, leading to a tariff which Reg TP
estimates to be substantially below the tariff charged to end-users. Reg TP takes the view that
Internet access requires, due to the different technology of the points of access, a different
methodology from that applied for charging interconnection for voice telephony. DT reduced the
tariff for AfOD from 1 March 2000 and from 1 August, and Reg TP is currently examining whether
the new tariff covers costs and does not comprise excessive rebates. Reg TP is also carrying out an
evaluation of the possibility of introducing a flat-rate interconnection charge for Internet access.
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In its decision of 16 June 1999, Reg TP also decided that DT must charge the same rate for access to
its Internet platform including the connection (T-InterConnect Online Connect) to its competitors
and to its own subsidiary. However, new entrants claim that they are not in a position to verify the
internal offer of DT to T-Online. They say that, particularly since DT launched an Internet flat rate in
May 2000, the lack of transparency of DT’s internal offers and the absence of a corresponding offer
to them makes it virtually impossible for them to launch a flat rate themselves. This, however, is vital
in order for them to stay in the market. They stress the importance of regulatory intervention to
ensure that DT offers an interconnection flat rate reflecting the underlying costs comparable to the
flat rate which it offers to its end-users. DT pointed out that it offers the contract with its subsidiary
(T-Interconnect Online Connect which comprises the AfOD) to all competitors.
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GREECE

OVERVIEW

Commission Decision 97/607/EC authorised Greece to maintain the exclusive rights of OTE, the
Greek incumbent, to provide public voice telephony services and public telecommunications
networks until 31 December 2000. Greece is the last EU Member State to fully liberalise its
telecommunications markets. There is a broad perception among operators that the process of
liberalisation has been very slow and that Greece did not make the best use of its deferment to
establish a fully competitive telecommunications market. Some new entrants feel that they are still
dependent on the incumbent, and that the national regulatory authority in charge of supervising the
market has not been strong enough to prevent abusive tactics. The telecommunications market value
has seen a growth of 13% (EU average growth: 9%) and is estimated to 4,318 million Euro. The
penetration rate of mobile services is estimated up to 49% of the population, marking an increase of
23% since last year. Internet penetration is estimated to 4% of the total population.

In view of the imminence of full liberalisation, and in response to a long-standing demand from the
industry, significant changes have recently taken place in the policing of the telecommunications
sector. In particular, a new law has been adopted transferring licensing powers from the Ministry of
Transport and Communications to the ?????? ?p?t??p? ???ep?????? ??? ? ?a? ?a??d??µe?? ?
(EETT), both of them being the national regulatory authority in Greece. Parliament is shortly
expected to pass a new Telecommunications Act consolidating the existing rather dispersed laws and
regulations and transferring the remaining regulatory powers to the EETT, exercised so far by the
Ministry. The latter will retain responsibility for drafting legislation and setting policy objectives.
Until recently, the EETT’s main role was to advise the Minister for Transport and Communications,
and it enjoyed only limited powers to regulate the telecommunications markets. In the light of its
serious staff shortages and lack of needed expertise, the new tasks assigned to the EETT represent a
major challenge.

In the last year considerable progress has been made on the transposition of the EC Directives into
Greek law. However, there have also been shortcomings in the implementation of the existing
legislation. In particular, the first licence for the provision of fixed infrastructure for liberalised
services was granted only recently, and, with only a few months to go before full liberalisation, no
licence has been granted to an operator to compete with the incumbent in the voice telephony
market. The licensing conditions for the provision of voice telephony and related public
infrastructure, which were due to be published by the end of June, are now expected to be published
in mid-October 2000, and potential investors therefore still have no information on the terms and
conditions for obtaining such licences. However, the regulator expects that a high number providers
of closed user groups will offer voice telephony services as soon as the market is liberalised. In the
mobile sector, following long discussions on the extension of the GSM licences to the provision of
DCS 1800 services, it seems that an experimental licence was given to one of the two GSM
operators. Two hundred service providers are currently operational under a general authorisation
providing various services except for voice telephony and its supporting infrastructure. A large
number of service providers have been authorised to provide services. In the satellite market, three
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licences were granted and another one is about to be granted to provide both telecommunications
and broadcasting services. Further, nine applications for satellite licences are currently under review.

During the past year, the national regulatory authority conducted a number of public consultations,
inviting the industry to express its views and be involved in the regulation of the telecommunications
markets. In particular, the regulator recently held a public consultation on the efficient allocation of
radio frequencies and licensing procedures, and this might lead to the award of (at least) one
additional mobile licence. At present, the regulator is conducting consultations on the granting of
licences to provide wireless local loop, third-generation (3G) mobile services, and DECT services.
Following the conclusion of the public consultation for wireless local access, five national
narrowband and four national broadband licences are expected to be issued before the end of 2000.
Outstanding issues noted in the Fifth Implementation Report, such as spectrum management and the
establishment of a National Numbering Plan, have still not been settled.

NATIONAL REGULATORY AUTHORITY AND APPEALS

Regulatory functions have hitherto been shared by the Ministry of Transport and Communications
(the “Ministry”) and the “EETT”. The Ministry was responsible for setting policies, drafting
telecommunications laws and regulations, granting licences, and managing spectrum. The EETT
advised the Minister and was responsible for supervising telecommunications markets, granting
authorisations, and adjudicating complaints filed by operators. Under a new law recently adopted by
Parliament, licensing powers exercised by the Ministry will be transferred to the EETT. The
remaining regulatory powers such as spectrum management, numbering, domain names, frequency
allocation, rights of way exercised at present by the Ministry will be transferred to the EETT by the
new Framework Law expected to be enacted by the Parliament. The Ministry will retain
responsibility for setting telecommunications policy and drafting laws. Following the transfer of
powers, some new entrants feel that there will be no administrative authority to supervise the EETT,
whose decisions are, however, subject to court appeals.

The 5th Implementation Report noted that a number of EETT staff had been seconded by the
incumbent, putting EETT’s independence at risk. Some new entrants are still concerned about this
risk. However according to OTE, most of the staff which it had seconded to the EETT have now
returned, with only four employees remaining temporarily at the service of the EETT, at the latter’s
request, providing only secretarial support and not being involved in decision-making.

New entrants are concerned that the EETT is not adequately staffed: it employs very few staff, and
the staff does not acquire the proper expertise. The Commission has been informed that the EETT
has recently recruited and is also at present recruiting additional expert staff. New entrants are
concerned about provisions in the draft new Framework Law permitting the secondment to the
EETT of staff from public-sector companies and the Ministry, putting EETT’s independence at risk.
According to the EETT, its independence is not at stake since under the draft Law this secondment
would result to permanent employment and refer to personnel originated from companies and
services that are not involved in telecommunications business.

EETT decisions are subject to judicial review by the administrative courts. Judicial procedures often
require long periods before a determination is made. EETT decisions can be enforced pending an
appeal, unless the appellant asks the court for an injunction suspending the decision, giving good
reason for such a request. The court has discretion to allow the EETT decision to be implemented
pending the outcome of the appeal, or to issue an injunction suspending implementation of the
decision until it has ruled on the appeal.
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Difficulties have been reported in the relationship between the incumbent and the EETT, although
relations have improved. During the past year, the incumbent repeatedly complained to the EETT
that many operators who had been authorised to provide services to closed user groups were
providing long-distance and international voice telephony services, although OTE still enjoyed
exclusive rights to provide such services. OTE considered that the EETT did not react effectively,
and therefore decided to seek redress in the national courts. The EETT refutes this allegation
suggesting that it always reacted impartially and effectively despite shortages of its stuff.

LICENSING

Following the transposition of the Licensing Directive last year, the timetables for granting licences
and authorisations were set in conformity with the Directive. The transposition introduced a change
of the old regime, which allowed longer periods for the award of a licence. However, according to
some new entrants, the practical implementation of the Licensing Directive has not been easy. In
particular, they claim that the procedures for licensing and expanding networks are lengthy and do
not address the needs of the market. This allegation is refuted by the EETT, which considers that
neither of the procedures is lengthy. The EETT claims that so far, a high number of operators has
been registered to provide services under a general authorisation within two weeks.

With regard to the time required to grant a licence, new entrants’ allegations are based on cases
involving the licensing of infrastructure, the award and allocation of frequencies, DCS 1800, and
satellite licensing. One new entrant has complained that the procedure for obtaining approvals to
activate base stations to provide mobile services can take up to a year, and believes that the
incumbent’s mobile subsidiary receives more favourable treatment than other operators, resulting in
shorter approval times. In particular, more than 100 applications for the approval of base stations
filed since November 1999 have not yet been approved. These delays adversely affect the roll-out of
networks in urban areas, where the incumbent’s subsidiary has a competitive advantage, and have
been the cause of technical problems undermining the quality of service offered by the new entrant.
So far, according to the new entrant, the Ministry has given no official reply concerning the reasons
for the delays. According to the Ministry, applications for approval are being processed by working
groups at present. The Ministry refutes the allegation for a favourable treatment of the subsidiary of
the incumbent. In particular, it reports that a high number of applications for approval of the latter
(almost double than its competitors) are still pending. In addition, the Ministry claims that it has been
heavily occupied coping with complaints of, among others, citizens, schools and local authorities
regarding health risks related to base stations.

There is a scarcity of alternative infrastructure in Greece. As a result no competitor is, at present, in
a position to provide services on an equal footing with the incumbent. The first licence for the
establishment of an alternative network to offer liberalised services in Greece was granted only a few
months ago. The granting of it took substantially longer than the time limit laid down in the
Licensing Directive, as the EETT requested additional information which is considered necessary for
the application to be considered complete. Another licence has been also granted to establish a
backbone network.

New entrants report that in certain cases, the regulator requested further information in order to
grant a licence, and as a result the applications for licences have been pending for longer periods than
envisaged in the Directive. In one case, an application was filed with the regulator in January 2000
and the latter requested further explanations regarding the provision of services in Greece, thus
creating obstacles to the implementation of the operator’s commercial strategy (for S-PCS). The
licence is about to be granted at present. According to the EETT, although that detailed information
on the requirements of law for applying for a licence is public, some operators fail to meet all
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requirements in a timely manner. Therefore, applications cannot be considered as complete at their
filing time and the time limit for granting a licence starts counting only at the time that the
applications are complete. Incomplete applications has been therefore the main source for delays
experienced so far in granting licences. So far, according to the EETT the time limits required by law
have been followed.

A concern was expressed that even after a licence has been granted, an operator still requires many
different authorisations before it is in a position to provide services, e.g. authorisations to use
frequencies or rights of way, or building permits from the Ministry of Public Works and local
authorities. For example, following an application for a licence to provide satellite services submitted
to the regulator in 1996, the regulator made several requests for additional information and
documentation before it considered the application to be complete, and the licence was not granted
until 1999. The operator has still not become operational, since it was required to apply for approval
for the earth station equipment and submit an environmental impact assessment before it could install
the earth stations specified in the licence. The operator in question was finally granted a licence to
operate an earth station in July 2000. As a general rule, the Ministry is required by law to undertake
an environmental study to ensure public safety.

Under the Commission Decision granting the deferment to Greece, licensing conditions for the
provision of public voice telephony services and networks were supposed to be published by the end
of June 2000. However, no such conditions have been published yet. In addition no new licence for
the incumbent has yet been published providing for the abolition of its exclusive rights. According to
the EETT, the licensing conditions will be published in mid-October. New entrants consider that, the
late publication of licensing terms and conditions for the provision of voice telephony and supporting
infrastructure will not allow full competition to be established on 1 January 2000, as although
operators will be entitled to provide services this will not be practically feasible. However, the EETT
expects a high number of closed user group services providers (at least 20) to provide voice
telephony services and therefore intensive competition in the voice telephony market is anticipated
upon the date of full liberalisation.

As regards the operation of broadcasting networks, no exclusive rights are retained for ERT, the
state-owned channel. Private channels have their own broadcasting networks.

INTERCONNECTION

The incumbent submitted its Reference Interconnection Offer (RIO) for 1999 to the EETT for
approval. The RIO was not finally approved by the EETT because the incumbent did not take into
account certain comments made by the EETT. At present the RIO of 1998 is still applicable. It
appears that there was a disagreement between the incumbent and the mobile operators on fixed-to-
mobile interconnection charges, and that the RIO for 1999 could therefore not be published. The
mobile operators set the interconnection rates in accordance with their individual licences. However,
the incumbent claims that there is a big difference between the rates it charges for mobile-to-fixed
interconnection and those that the mobile operators charge for fixed-to-mobile interconnection and
94% of the complaints it receives from its customers relate to the high charges for fixed-to-mobile
calls.

Interconnection rates for mobile-to-fixed calls have also been a source of concern to both the
incumbent and the two mobile operators. OTE claims that those rates proposed in its RIO are set by
reference to the EU best current practice. The mobile operators, however, claim that the
interconnection rates currently charged are not within the EC benchmarks. Cost studies on this issue
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have been conducted at the initiative of the EETT and the EETT is discussing the issue with the
operators.

Concerns were reported that interconnection is currently organised around a fixed-to-mobile
framework instead of a fixed-to-fixed framework. All the RIOs proposed by the incumbent cover
only mobile and personal communications. EETT claims that this happens because the incumbent
enjoys exclusive rights in the fixed voice telephony. New entrants report that the incumbent should
offer special network access, and the EETT has never forced the incumbent to publish its tariffs and
the elements of its network. However, the EETT claims that it has never been informed of any
objection of the incumbent to offer special access.

Under the Commission Decision granting the deferment to Greece (97/607/EC), the incumbent was
obliged to publish rates for interconnection with other fixed networks for the provision of voice
telephony by the end of June 2000. The incumbent has submitted these rates to the EETT, but it has
not yet submitted the RIO providing details of all its offerings relating to interconnection with other
fixed operators. New entrants are concerned that since they do not have access to information such
as the types of interconnection that will be offered, the configuration of the incumbent’s network
and, in particular, which switches will be available for interconnection, it will be difficult for them to
determine their switch location and points of interconnection. According to the incumbent the RIO
for 2001 is expected to be submitted to the EETT in October 2000, therefore as soon as the EETT
publishes the licensing conditions for the provision of voice telephony and supporting infrastructure.

Delays have been experienced in the provision of facility sharing by the incumbent to the mobile
operators. In spite of the lengthy discussions which have been conducted at the initiative of the
EETT for almost two years, the incumbent is still not providing facility sharing. The incumbent
claims that it recently made a firm decision to provide this service to them, on request, and that it is
at present conducting negotiations with the operators to reach an agreement. The mobile operators
are concerned that the incumbent’s mobile subsidiary makes extensive use of the facilities of the
incumbent.

The Fifth Implementation Report noted concerns about the provision of interconnection points. No
particular concerns have since been expressed by the operators, except in one case of delay in their
provision. According to the incumbent, it currently provides all the interconnection points requested,
and takes the necessary measures to satisfy demand for additional points.

LOCAL ACCESS

The draft Framework Law provides as implementation date for the unbundling of local loop (ULL)
the 1 January 2001. According to the EETT, relevant regulations are currently being prepared and
are expected to be finalised before the end of year 2000. However, according to new entrants,
currently no policy on the unbundling of the local loop (ULL) has been defined. There are no
regulatory measures providing for access to the incumbent’s local loop by 31 December 2000 under
transparent and non-discriminatory conditions. New entrants expect access to be limited to the
incumbent’s unmanaged leased lines, which would result in high operating costs for them. The
incumbent is not in favour of the unbundling of its local loop, and finds its implementation
particularly difficult, especially if it has to introduce the service by 1 January 2001. It says it will be
prepared to offer this service by 2002. The EETT held a public consultation on ULL. The draft
Framework Law provides that SMPs will be obliged to provide this service for four years starting
from its adoption.



142

No licences have so far been granted for the provision of wireless local loop (WLL). A regulation
has been adopted recently following a public consultation on the allocation of frequencies and the
procedures for awarding licences to operate in the 3.5 GHz and 26 GHz frequency bands. According
to the regulation, it is expected that by the end of 2000 five national narrowband and four national
broadband licences will be issued under a competition selection procedure. However, some concerns
have been expressed that the above regulation will further obstruct competition in the local market.
In particular, new entrants are concerned that a licence in the bands of 26GHz and 3.5GHz will be
reserved for the incumbent which will not need to participate in any licence allocation procedure
although it is expected to pay a high amount for the licence. According to the incumbent, the right to
use frequencies in the 26 GHz band was granted to it through its individual licence already in 1995.
A concern was also expressed regarding the geographical coverage of the licences to be issued which
will all be national. According to the EETT, in the forthcoming auction for the award of WWL
licences, the incumbent will not be allowed to apply for a licence with more bandwidth in the 26 GHz
(2X112 MHz) and 3,5 GHz (2X28) but is limited to apply for a licence with less bandwidth in the 26
MHz (2X56 MHz) and 3,5 GHz (2X14 MHz). The EETT also states that for this licence OTE will
be required to pay the equivalent of the highest bid per MHz made by the other operators
participating in the auction. The EETT also stated that so far no operator has developed a network
to provide WLL and the new entrants are subject to the same conditions for licensing.

UNIVERSAL SERVICE/CONSUMERS/USERS

According to the incumbent, under the new law expected to be adopted soon, it will continue to be
designated as the universal service provider following full liberalisation, at least for 2001. The
Ministry has launched a study of the cost of providing the universal service expecting the results of it
by end of October. According to the incumbent, the cost of providing the universal service is
particularly high in Greece, due to its special geographic conditions (islands, mountains).

MOBILE SERVICES INCLUDING THIRD GENERATION AND ROAMING

As indicated in the Fifth Implementation Report, the lack of a frequency plan and the unclear division
of responsibilities between the Ministry and the EETT have been the source of problems for
frequency allocation and management. Under the existing laws, the Ministry of Transport and
Communications is responsible for the allocation and management of the frequency spectrum. Last
year the Ministry undertook to carry out an extensive study of frequency management. No results
have so far been announced. The National Frequency Plan has been already updated.

The Fifth Implementation Report also noted concerns about the provision of microwave links. It
appears that the situation has not changed substantially since then, and although some efforts have
been made to resolve long-standing problems related to the management of the frequency spectrum,
it seems that operators are still experiencing the same problems. In particular, complaints have been
reported that the incumbent uses microwave frequencies allocated to another operator through the
latter’s licence, as a result of the inefficient management of the frequency spectrum. The operator in
question has resorted to using an alternative frequency band not allocated to it. It seems that the
Government has endeavoured to settle this issue by amending the licence of the operator in question
so that it will no longer be entitled to use the frequency bands referred to in its licence, but will be
entitled to use the alternative frequency bands it has been using without authorisation. This situation
affects adversely the conduct of the operator’s business, which relies on the operator’s own
transmission network, and, as mentioned in the Fifth Report, operators feel that these discrepancies
favour the incumbent, which does not face the same difficulties.
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There are currently three operators providing mobile services in Greece: the incumbent’s subsidiary
which offers DCS 1800 services, and two other operators providing GSM 900 services. There have
been long discussions between the Ministry and the GSM operators regarding the latter’s interest in
extending their licences to provide DCS 1800 services. So far, none of the licences has been
extended. However, in July 2000, an experimental licence to provide DCS 1800 services was granted
to one of the GSM operators. Following a public consultation by the regulator inviting views on the
licensing procedure and the efficient allocation of frequency bands, the award of at least one more
mobile licence is under consideration.

According to a new entrant, the award procedure for wireless local loop laid down in the licensing
regulation was abandoned following the consultation in favour of a selection procedure. This could
damage the interests of this particular operator, which claims that it has already made investments
based on the belief that it is entitled to receive a licence on a “first come, first served” basis. The
operator also claims that the Ministry failed to comply with its obligation to inform the applicant
whether it had accepted or rejected its application.

According to the Government, the basic principles of the regulatory framework for third-generation
(3G) mobile systems have already been established. The frequency bands required for the provision
of 3G services are not currently available, but are expected to be available in June 2001. The
regulator carried out an informal public consultation to invite the views of the industry on the
introduction of 3G systems. A formal one will follow to allow the Ministry to determine the number
of individual licence that will be granted.

The EETT recently adopted its conclusions following a public consultation concerning the granting
of licences for the provision of DECT services. It seems that a number of operators are interested in
applying for a licence to operate DECT services. However, the regulator has not yet announced the
number of licences it intends to grant, nor the timetable. A public consultation is expected to be held
by the EETT concerning the provision of services, operating in the 40— 43,5 GHz band. So far, the
government did not favour the granting of licences to operate in this band since no CEPT
recommendation provides for such operation.

TARIFFS

According to the incumbent, by the end of 2000 its tariffs will have been substantially re-balanced, as
a result of its sustained efforts over a number of years. Rates for local calls were increased gradually
to avoid sudden increases which would have caused discomfort to users. At the same time, long-
distance and international call rates have been reduced substantially.

COST ACCOUNTING

The regulator asked the incumbent to apply a cost accounting system in line with the principles laid
down in the Directives. In response, the incumbent decided to develop a new accounting system,
which is currently under consideration. The incumbent is expected to publish the results for the
provision of voice telephony by the end of the year, based on the fully allocated costs (FAC) method.
By the end of 2001 the incumbent expects to be able to apply a cost accounting system based on the
Long Run Incremental Cost methodology. The EETT has not yet approved the cost accounting
system.
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LEASED LINES

No particular problems have been reported in relation to the delivery and availability of leased lines.
The incumbent has reported a substantial reduction in the fees for leased lines, and especially those
of 2 Mbits.

NUMBERING

In the Fifth Implementation Report, the Commission highlighted the lack of a National Numbering
Plan. No progress has been made towards establishing such a plan since then. However, the NRA
claims that preparatory works for the establishment of a National Numbering Plan have been
concluded and all market demands for allocation of numbers will be fully satisfied. At present, all
geographical and non-geographical numbers are still allocated to the incumbent, and according to the
EETT this will remain so until the end of the deferment period (31.12.2000). However, the
incumbent insists that, despite this arrangement, all requests for numbers have so far been met.
Under the Framework Law currently in force, responsibility for administering numbers lies with the
regulator and, according to the EETT, the law is implemented, since it carries out this responsibility.
New entrants are concerned that the allocation of all non-geographical numbers to the incumbent
limits their ability to offer such services.

The incumbent says that it is now in a position, from a technical point of view, to provide carrier pre-
selection. However, no operator has yet asked OTE to provide this service. Neither the incumbent
nor the mobile operators offer number portability. Under the Directive, Greece has the right to defer
the implementation of number portability for two years.

RIGHTS OF WAY

It appears that there is no clear regulatory framework defining the rights and obligations of operators
who lay undersea cables. According to new entrants this affects the provision of direct
interconnection between mobile operators’ networks and international optical fibre cable landing
stations. However, the EETT points out such interconnection is regulated by the law transposing the
Interconnection Directive. In addition, given the geographical particularities of the country, some
operators consider that the provision of cable landing rights to provide connectivity would be a good
alternative to terrestrial domestic networks, and would allow them to compete with the incumbent
on an equal footing. It seems that problems experienced in the past in obtaining rights of way on land
will finally be resolved by the new Telecommunications Framework Law. However, under the
existing framework some operators are concerned that they are at a competitive disadvantage
compared with the incumbent, since the latter enjoys a broad right of access to ducts, conduits and
public rights of way. EETT claims that, there is no provision either in the incumbent’ s licence which
confers to it special rights of way or in the legislation currently in force. The latter treats all
operators on an equal footing. According to the EETT, efforts are made to promote facility sharing
where there is no viable alternative to obtain access rights. EETT’s power to intervene is further
enforced under the draft Framework Law. Considerable problems are also reported by operators
who have to negotiate directly with the local and other authorities involved and with individual
landowners, and who therefore experience delays in obtaining rights of way, which create obstacles
to the promotion of their business activities.
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DATA PROTECTION

The Data Protection Directive has been transposed. The application of the Data Protection Directive
is being monitored by the EETT and the Data Protection Authority.

Some operators are concerned that the incumbent’s approach to directory business does not promote
competition. In particular, they claim that it has refused to provide access to its directory listings,
citing data protection concerns, and finally providing a “business only” listing to its competitors.
According to the incumbent, the Data Protection Authority appreciates the form of data protection it
provides, especially regarding the confidentiality of communications and personal data transmission.
The incumbent also claims that in some cases there is a conflict between the laws on data protection
and the telecommunications regulations, as in the case of the provision of subscribers’ personal data
for the publication of telephone directories.

INTERNET

The penetration of Internet services is still very low: only 4% of the population. There are
approximately 120 Internet service providers (ISPs) serving local markets, and some 15 offering
service at a national level. The incumbent’s subsidiary has quite a high share (40%) of both the
residential and the business markets. Fifteen ISPs provide backbone networks. According to the
EETT this market share of the incumbent’s subsidiary is lower if taken into account the number of
service providers which offer internet access free of charge. EETT states that internet rates in Greece
are quite low. The incumbent’s subsidiary considers that it charges very low fees (GRD 120/hour
during peak hours and GRD 60/hour during off-peak hours) for access to the Internet in order to
boost its expansion. The NRA points out that low rates are currently offered by all internet service
providers and all service providers benefit from the low rates of the incumbent’s network.

There have been complaints about the provision of ISDN lines to interested ISPs. The incumbent
admits that there have been some delays in the delivery of ISDN lines as a result of the substantially
increased demand for such lines, but claims that all requests have now been satisfied.
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SPAIN

OVERVIEW

Following the liberalisation of telecommunications on 1 December 1998, 84 voice telephony licences
and 28 licences for the operation of public networks were granted. The presence of new players
competing in the market has resulted in substantial growth in terms of investment, development of
infrastructure, new services, job creation, etc.

Spain’s telecommunications market grew by 19.2% in 1999, and is expected to grow by between
11.5% and 14.7% in 2000. Total investment in 1999 was 34.84% higher than in 1998. The strongest
growth in investment was in the mobile sector (96% growth compared to 1998) and by the cable
operators (increase of 274% compared to 1998). Investment in infrastructure increased by 75%
compared to 1998.

Fixed telephony is the market sector that has seen the biggest influx of new players since
liberalisation. New entrants have mainly focused on long-distance, international and fixed-to-mobile
calls. These are the segments where Telefónica has experienced the biggest loss of market share
(between 10 and 11%). Competition in the fixed telephony sector is set to increase further during
2000 due to the implementation of carrier pre-selection and number portability, the granting of 6
wireless local loop licences, and the expansion of cable TV operators. There are 27 cable operators
providing the voice telephony service. In 1999, the penetration of fixed telephony was around 43%,
an increase of 1% since 1998.

The mobile telephony market grew significantly in 1999: total revenues (including interconnection
revenues) increased by 53%, call minutes increased by 76.6%. This high rate of growth is expected
to continue in 2000 and 2001, with the entry of a fourth mobile operator using IMT-2000/UMTS
technology. The number of mobile users rose to around 21 million in August 2000, with a
penetration rate of 53%. Mobile telephony has grown by 93% since August 1999.

With a view to progressing towards full competition on the Spanish market, the Spanish authorities
adopted Decree-Law 7/2000 of 23 June 2000 on Urgent Measures in the Telecommunications
Sector. These measures include:

• the extension of pre-selection to local calls,D1

• local loop unbundling, including unbundled access and shared access to the local loop of
dominant operators of public telephone networks,

• the obligation for dominant operators to present cost accounting by 31 July 2000, in accordance
with criteria adopted by the authority,

• the obligation for dominant operators to offer a flat-rate tariff for Internet access.

• the obligation for dominant operators to offer monthly tariffs for 600 minutes of local calls (off-
peak or at any time) at the prices specified in the Decree-Law.



148

NATIONAL REGULATORY AUTHORITY AND APPEALS

Following the general election of March 2000, responsibility for telecommunications issues within
the Spanish Government was reorganised. The Ministry of Economic Affairs is now responsible for
tariffs and for supervision of the Telecommunications Market Commission (Comisión del Mercado
de las Telecomunicaciones - CMT), while the new State Secretariat of Telecommunications and the
Information Society, which forms part of the new Ministry of Science and Technology, is responsible
for regulation, spectrum management, activities relating to the information society, external relations
and supervision of telecommunications operators. The State Secretariatof Telecommunications and
the Information Society comprises the Directorate General for Telecommunications and Information
Technologies and the Directorate General for the Development of the Information Society. The
Government Executive Committee for Economic Affairs (Comisión Delegada del Gobierno para
Asuntos Económicos) is also involved in the fixing of the prices of the dominant operator.

The competition authorities (Competition Court and Directorate General for Competition) retain
responsibility for competition.

According to the Spanish authorities, the new arrangements represent an improvement in the division
of responsibilities between the various bodies responsible for telecommunications. They stress that
the division of responsibilities for competition and tariff issues is now clearer. CMT refutes new
entrants’ claims that it is excessively politicised, saying that it functions as a technical and not a
political body.

New entrants complain about the time that the authority takes to resolve their complaints. CMT says
that such delays have two main causes: the shortcomings which it claims are often found in the texts
of the complaints lodged, which oblige it to request further data or documentation from the
complainants, and the procedures which it is legally required to follow: hearing of interested parties,
consultation of various bodies, etc.

In accordance with the provisions of Law 6/1997 on the Organisation and Operation of the General
State Administration, Law 30/1992 on the Legal Arrangements for Public Administrations, and Law
12/1997 on the Liberalisation of Telecommunications, decisions adopted by the State Secretary for
Telecommunications and the Information Society and by the CMT are subject to appeal before the
courts. Citizens can, if they wish, lodge a protest with the body which adopted the Decision
(Ministry or CMT) before taking the matter to court.

LICENSING

Following the liberalisation of telecommunications in Spain, there are two different licensing systems:

• licences granted under the old system, which must be converted into and aligned with the new
licences,

• licences granted in accordance with the 1998 General Telecommunications Act.

The complexity of the system for converting licences, laid down in the “First Transitional Provision”
of the Act, and the new ministerial structure have delayed the process of converting licences, which
has still not been completed.

Licences granted under the old system must be converted by the Authority that granted the original
licence. CMT and the Ministry of Science and Technology are working in this process. They stress
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that the delay in the process of converting the licences granted under the old system is largely due to
the procedure which must be followed to ensure that the rights of all interested parties are respected.
This procedure involves hearing the various market players (operators, consumers) and obtaining the
opinion of the Council of State. The process should be completed by the end of 2000, except as
regards Telefónica’s fixed telephony licence: the large number of operators and other interested
parties who must be heard before Telefónica’s licence is converted will delay the procedure for
several months longer than for the conversion of the other licences.

New licences have been granted for wireless local loop services, TETRA (digital mobile radio in a
closed user group), TFTS (mobile communications with aeroplanes), third-generation mobile, and
digital radio and television.

84 licences for voice telephony (A and B licences), 37 licences for the operation of public networks
(C licences), and nearly 700 general authorisations have been granted.

INTERCONNECTION

The new reference interconnection offer (RIO) for 2000 was adopted on 25 May 2000.

The new RIO contains various changes with respect to the old one. The main change is the
elimination of the differences in the 1999 RIO between interconnection tariffs for telephone
operators without a network (type A) and with a network (type B). It also incorporates the new
structure of the regulated retail tariffs for fixed voice telephony services, comprising only two types
of charging period: normal and off-peak. In determining the new interconnection prices, CMT has
paid close attention to the different economic incentives of the different types of interconnection. In
general, prices for double tandem conveyance have fallen, prices for single tandem conveyance are
more or less unchanged, and prices for local traffic have fallen slightly. Although they are lower this
year than last year, interconnection prices for double transit are still higher than the benchmark. The
NRA says this is because these prices were too high and it is not easy to adjust them quickly.

New entrants complain about the new interconnection prices for single tandem conveyance in off-
peak hours, and about Telefónica’s pricing policy in general, as Telefónica has launched several price
plans which the new entrants consider predatory. They consider the 30% “inefficient traffic”
surcharge for provincial and local traffic for operators who have had a licence for more than a year
to be unjustified. Moreover, new entrants consider that interconnection prices do not reflect
Telefónica’s real costs, and that this is aggravated by the absence of true cost accounting by the
dominant operator.

For its part, the incumbent complains that the substantial reduction in interconnection prices reduces
its profit margin.

CMT stresses that its aim when fixing interconnection prices is to ensure that they are cost-oriented.
However, this is very difficult to achieve, because the incumbent still does not publish full accounts
showing unbundled costs. Therefore, to ensure that prices are cost-oriented, it has been necessary to
carry out a comparative analysis of prices in Spain and in other Member States.

CMT has expressed its intention to study and consider fixing interconnection prices on the basis of
capacity rather than consumption once it has all the accounting information that the incumbent has
yet to provide.
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Article 6 of Decree-Law 7/2000 provides for CMT to propose the modifications needed to the 2000
RIO to adapt it to the new Internet and telephone price schemes by mid-September. On October
2000 the Government Executive Committee for Economic Affairs approved the following
modifications to the RIO: a new type of metropolitan interconnection is introduced, along with per-
minute charging of local metropolitan interconnection and single transit for the provision of the local
telephony service. Flat-rate interconnection charges are also introduced to permit competition in the
flat-rate for end-users laid down by Decree-Law 7/2000.

LOCAL ACCESS

Between the end of 1999 and 2000, the Spanish authorities granted the following wireless local loop
licences: three licences with a bandwidth of 2 × 20 MHz each in the 3.4-3.6 GHz band, and three
licences with a bandwidth of 2 × 56 MHz each in the 24.5-26.5 GHz band.

The ADSL service was established by a Ministerial Order of 26 March 1999. Eighteen operators
have reached agreement with Telefónica to start providing this service and there are now more than
8 operators actually providing the ADSL service.

Following a complaint on ADSL lodged with the European Commission by an association of new
entrants, the Ministry arbitrated by promoting and chairing meetings between the new entrants and
the incumbent. These problems were eventually resolved and the complaint lodged with the
Commission has been withdrawn.

In accordance with the Commission Recommendation on Unbundled Access to the Local Loop,
Article 2 of Decree-Law 7/2000 of 23 June 2000 on Urgent Measures in the Telecommunications
Sector requires operators of public fixed telephony networks with significant market power to
provide unbundled access and shared access to the local loop by January 2001. In order to reach this
objective on time, an ad hoc working party has been working on this subject and a draft Decree
regulating access to the local loop has been presented to the Telecommunications Assessment
Council (advisory body on which the various market players - operators, consumers, unions,
authorities - are represented), which recently presented its comments. Once these comments have
been analysed, the Decree will enter the legislative process: opinion of the CMT, opinion of the
Council of State, and adoption by the Council of Ministers. This draft law establishes a reference
offer which will follow the same criteria as the reference interconnection offer. The first Reference
Offer will be extraordinarily adopted, probably in December, by the Ministry on a proposal from the
CMT and the prices will be approved by the Government Executive Committee for Economic
Affairs.

UNIVERSAL SERVICE/CONSUMERS/USERS

Telefónica is required to provide the universal service until 2005. The NRA has to verify whether the
provision of the universal service by Telefónica entails a net cost for the operator. This analysis is in
progress. The NRA says that the net cost of providing the universal service cannot be calculated until
the incumbent provides true cost accounting data showing unbundled costs.

Should the NRA conclude that the USO entails a net cost and a competitive disadvantage for
Telefónica, the latter will be entitled to compensation. The Universal Services Regulation provides
that intangible benefits should be subtracted from the additional costs of providing universal service
for the purposes of calculating the net cost.
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The compensation mechanism consists of a Fund, which CMT would have to manage. For its part,
the Ministry of Science and Technology is responsible for regulating the organisation and structure
of the Found and the form of the operators’ contributions to it. Operators active in the market would
finance the Fund.

The Spanish authorities are currently examining what is the most appropriate technology (radio
frequencies, use of second- or third-generation mobile) for radio access for the provision of the
universal service, which might replace the TRAC (cellular access rural telephony) system currently
used, which uses the 900 MHz band.

The General Telecommunications Act includes services to facilitate communication between certain
collectives in special social conditions in the list of “compulsory” services which must be provided
under certain circumstances.

Consumers can lodge complaints with the Consumer Arbitration Panel (Juntas Arbitrales de
Consumo) in accordance with the provisions of Law 26/1984 on Consumer Protection and the
relevant secondary legislation. They can also lodge their complaints with the State Secretariat for
Telecommunications and the Information Society. Pursuant to Law 26/1984, consumers’
associations must be heard when legislative provisions regulating matters which might affect them
are being drafted.

MOBILE SERVICES, INCLUDING THIRD-GENERATION AND ROAMING

The Ministry of Science and Technology is responsible for issuing licences for the use of frequencies.

No problems have been mentioned with regard to the management of the frequency plan.

There are 2 GSM licences (Telefónica and Airtel) and 3 DCS-1800 licences (Telefónica, Airtel and
Retevisión).

Pursuant to Royal Decree 1486/1994, mobile telephony using analogue technology must be phased
out and the frequencies reserved for this service must be freed up according to commercial demand
for the GSM service, leading to the complete withdrawal of the analogue mobile telephony service
by 1 January 2007.

Decree-Law 7/2000 requires the Ministry of Science and Technology to draw up a report by
31 October 2000 setting out possible ways of increasing competition in the mobile market.

The Spanish Government has made the necessary changes to the National Frequency Allocation
Framework (CNAF) and, following a number of invitations to tender for the use of frequencies to
provide various services, has granted licences for the following services based on the use of radio
frequencies: third-generation mobile; wireless local loop; digital mobile radio in a closed user group;
mobile telephony service for communications with aeroplanes (TFTS); and digital radio and
television.

The Ministerial Order setting out the specifications for the third-generation mobile service and
inviting tenders for 4 licences was adopted on 10 November 1999. The Spanish authorities have
chosen the “beauty contest” procedure for the award of these licences, rather than an auction. The
fees for the use of frequencies for third-generation mobile telephony were set at ESP 21.75bn
(€130 720 132). The four licences were awarded on 13 March 2000 to Telefónica Servicios Móviles,
Airtel, Retevisión Móvil and the Xfera consortium led by the Finnish operator Sonera.
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National roaming is guaranteed by the obligation for operators who hold a GSM licence to provide
national roaming to operators who obtain a third-generation mobile licence. One of the criteria for
the assessment of the bids made in the “beauty contest” was the provision of international roaming,
particularly with EU countries.

In January 2000, a licence for the establishment of a telecommunications network and the operation
of the mobile telephony service for communications with aeroplanes (TFTS) was granted to
AIRTEL.

Frequencies for digital radio and television services were granted between the end of 1999 and
March 2000.

The Spanish authorities have informed the Commission that the frequency bands for the S-PCS
service have now been cleared.

TARIFFS

Following the recent reorganisation, the Ministry of Economic Affairs shares responsibility for tariff
issues with the Government Executive Committee for Economic Affairs.

In November 1999, by means of a Royal Decree, the authorities indicated that a system of price caps
would apply to the incumbent from August 2000.

A new Decree-Law (Decree-Law 7/2000 of 23 June 2000) set a flat-rate tariff for Internet access,
and a set of tariffs, which will enter into force on 1 November 2000, for 600 minutes of local calls
(off-peak or at any time) at the prices specified in the Decree-Law.

This new provision also requires operators with significant market power (SMP) to present their cost
accounts for the previous year by 31 July of each year.

On 27 July 2000, the Government Executive Committee for Economic Affairs adopted an
Agreement establishing a new price framework for services provided by Telefónica.

This Agreement, in accordance with the previous provisions, establishes a price cap system for fixed
telephony, fixed-to-mobile calls, and leased lines supplied by Telefónica. The first period regulated
by this system is from 1 January 2001 to 31 December 2002. The new price cap is based on a system
of baskets and sub-baskets of services. There is one basket for telephony and another for leased lines.
A price cap has been set for telephony for two years, based on several sub-baskets: line rental
charge, local, regional and international telephone calls, fixed-to-mobile calls, etc. The NRA says
that the price cap system covers two thirds of the incumbent’s prices and that the rest are covered by
the system of maximum prices, which are not based on a basket of services. A specific procedure for
the approval of the incumbent’s tariffs has been adopted for these first two years to avoid a price
squeeze for new entrants. The system for leased lines is designed to align prices on the Commission’s
benchmark prices.

Competition in the voice telephony market, both fixed and mobile, has resulted in a general fall in
prices. The average price per minute of fixed telephony was ESP 14.22 (€0.09), a decrease of 7.2 %
compared to the previous reference period.

In accordance with Decree-Law 7/2000 of 23 June 2000, Telefónica must present its cost accounts
by 31 July each year to the CMT and the Ministries of Economic Affairs and Science and
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Technology. By July, CMT had only received the accounts of Telefónica regarding historical costs.
The accounts concerning current costs are expected by October.

Following a complaint from Telefónica about the absence of tariff re-balancing and the need to
increase the price of local calls, CMT has indicated that it is in the process of analysing Telefónica’s
new cost accounts and its compliance with the principles which it adopted in July 1999.

COST ACCOUNTING

Royal Decree 1912/1997, which approves the Telephony Service Technical Regulation, Articles 26,
27 and 34 of the General Telecommunications Act, Royal Decree 1651/1998, which approves the
Interconnection, Access and Numbering Regulation, and Royal Decree 1736/1998, which approves
the Universal Service Regulation, transpose the Community provisions on cost accounting set out in
the Interconnection and New Voice Telephony Directives.

The Resolution of 2 November 1995 laid down the first cost accounting criteria applicable to
Telefónica. Following liberalisation, and in order to update the accounting criteria, on 15 July 1999
CMT laid down the new principles, criteria and conditions for the development of the cost
accounting systems of dominant operators.

The cost accounting system adopted by CMT is a multi-standard one providing for the determination
of the costs of each service for each period in accordance with the following standards: fully
distributed historic costs, fully distributed current costs, and long-run incremental costs.

LEASED LINES

During 1999, several new entrants started to provide leased lines. Turnover on the Spanish leased
lines market rose to ESP 136bn (€817 million). Telefónica’s market share fell by 6.7% to 91.7%.

New entrants continue to complain about the high price of leased lines. The Agreement of the
Government Executive Committee for Economic Affairs of 27 July 2000 introduced a system of
price caps on leased lines (see above) aimed at aligning the prices of leased lines on the European
Commission’s benchmark prices.

The Agreement of the Government Executive Committee for Economic Affairs of 27 July 2000
reduced the prices of local analogue leased lines by 16% and the prices of digital lines (64 kbit/s,
2 Mbit/s and 34 Mbit/s) by 7.5% for 2001 and 2002.

NUMBERING

In accordance with Directive 97/33/EC, as amended by Directive 98/61/EC, Spain has a deferment
until 1 December 2000 to implement carrier pre-selection (CPS) and number portability. However,
the Spanish authorities have brought this obligation forward by requiring these services to be
available by February 2000 at the latest.

In view of the expected delays in implementing CPS by the date initially set (30 November 1998),
Royal Decree-Law 16/1999 of 15 October 1999 established a new timetable. On 4 November 1999,
CMT established the administrative procedures for CPS and set an implementation timetable
requiring this service to be available in all of the dominant operator’s digital exchanges by 1 February
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2000. Royal Decree-Law 7/2000 of 23 June 2000 provides that CPS must be available for local calls
by 15 November 2000.

The problems that new entrants have encountered in obtaining these facilities gave rise to a number
of complaints lodged with CMT, which imposed a ESP 430 million. (€2 584 352) fine on Telefónica.

New entrants have complained about delays in the provision of CPS, and stress that Telefónica
should devote greater resources to setting up this service. For its part, the incumbent justifies the
delays by the speed with which it was required to implement CPS and the absence of defined
procedures for managing and sharing the costs. It claims that it is impossible to comply with the
obligation imposed by CMT to meet an unlimited number of requests for CPS.

Following these complaints, in July 2000 CMT established a queuing system to manage the backlog
of requests. The system allowed the incumbent to respond to new requests outside the general time
limit laid down by CMT (5 days) but to virtually eliminate the waiting lists. The costs of CPS are to
be shared by agreement between operators, but until the incumbent finishes analysing its costs and
reaches an agreement with the other operators CMT has fixed a provisional price of ESP 1 000
(€6.01) per request. If no agreement is reached, CMT will decide.

In November 1998 CMT promoted the setting-up of a forum on number portability in which all
interested parties participate. As a result of the work of this forum, in May 1999 CMT adopted the
technical specifications for fixed network number portability. Number portability has been in
operation since 1 January 2000 in accordance with Decree-Law 16/1999 of 15 October 1999 (mobile
line number portability is to be introduced in July 2000).

RIGHTS OF WAY

Rights of way are regulated by the General Telecommunications Act and the Universal Service
Regulation. The latter draws a distinction between general right of way (the right of way of
operators who have obtained a licence for the establishment of a public network, subject to certain
conditions) and specific right of way (the right of way of operators of public networks once they
have assumed certain public service obligations). Operators who hold a specific right of way must
obtain authorisation from the (public or private) owner of the land in order to establish the network.
Obtaining a licence to establish a network (type B or C) entitles them to use compulsory purchase
powers.

The major differences in the provisions regulating public property in different towns and villages
create confusion and lead to substantial delays for operators seeking to build networks. The Spanish
authorities are currently examining the possibility of introducing horizontal provisions to resolve the
problems created by the existing differences between the measures adopted and the taxes imposed by
the various local authorities for the occupation of regional or municipal public land.

In certain cases, operators are obliged to share infrastructure in the general interest or in order to
protect the environment. In this case, the parties concerned must reach a technical and commercial
agreement. If they fail to reach agreement, CMT can impose terms on the parties to the dispute.
CMT has already adopted several Resolutions stating the conditions for the sharing of infrastructure.
The Ministerial Order of 25 May 1999 regulates the shared use of public roads.

In a few cases, there has been slight discrimination in the granting of rights of ways in favour of
certain cable operators, where the local authorities consider that the establishment of their networks
can stimulate regional development because they have extensive coverage requirements.
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DATA PROTECTION

The Telecommunications Data Protection Directive was transposed into Spanish law by the General
Telecommunications Act and by Royal Decree 1736/1998 of 31 July 1998 on universal service and
other public obligations for the operation of networks and the supply of telecommunications services

A new Data Protection Framework Law was adopted in December 1999: Law 15/1999 of
13 December 1999 on the Protection of Personal Data (Ley Orgánica 15/1999, de Protección de
Datos de Carácter Personal). This new Law established a framework of more severe penalties for
offences in the field of data protection.

The interception of communications is an offence, except where there is a court order in connection
with criminal investigations. Operators are required to take appropriate measures to safeguard
network security.

There is an independent data protection authority (the Agencia de Protección de Datos), which
coordinates its activities with the telecommunications authorities where appropriate.

The use of subscriber data requires the prior consent of the person concerned. Such consent may be
tacit if, within one month of receipt of the operator’s request to use the data in question, the
subscriber has not expressed his opposition. Consent for the use of personal data can be withdrawn
at any time. Operators must erase traffic data of a personal nature relating to subscribers which has
been processed and stored to establish calls upon termination of the call. Operators may process such
data only for the purpose of subscriber billing and interconnection payments, and only up to the end
of the period during which the bill may lawfully be challenged or payment may be pursued. The data
must then be erased.

The use of personal data via the Internet is also subject to the provisions on the protection of this
type of data, in accordance with the new Decree-Law on the electronic signature, the Security
Regulation, and the Regulation on the accreditation of suppliers of the certification service.

INTERNET

Decree-Law 7/2000 of 23 June 2000 introduced flat-rate Internet access via the fixed telephony
network.

The Internet market grew substantially during 1999: revenues grew by 91% and the number of
subscribers by 366% compared with 1998. The number of Internet users in Spain has reached
4 million. However, Internet still accounts for only a small proportion of the total revenues of the
telecommunications market.

CMT believes that further development of the Internet market has been held back by a number of
factors, such as the low penetration rate of PCs in the domestic market. Nonetheless, CMT believes
that the introduction of new technologies and new means of access to Internet, such as wireless
application protocol, digital terrestrial television or cable TV, will facilitate Internet use.
Furthermore, legal initiatives, such as local loop unbundling or the implementation of ADSL, should
also contribute to the development of Internet services in Spain.

Internet use may also increase as a result of the recent Government initiative to introduce a flat-rate
accesstariff. However, market conditions, including the RIO, still have to be adapted to this new



156

scenario in order to permit all players to compete with the new flat-rate tariffs and commercial offers
of the incumbent.

Operators want the RIO to include specific provisions for Internet calls.

Royal Decree-Law 14/1999 on electronic signatures establishes the basis for the existence of a
powerful sector of certification service providers. It also fills the previous legal void in the matter
and, therefore, provides for greater security in telematic communications. It will also allow the
elimination of the main barrier to the development of electronic commerce through the Internet,
providing traders and users the necessary guarantees to perform secure transactions through the net.

The volume of electronic commerce conducted in Spain through the Internet barely exceeded
ESP 828 million (€4 976 380) in 1997, but increased by some 300% to ESP 3 500 million
(€21 035 423) in 1998. The forecast for 2000 is about ESP 80bn (€480 809 683).

The Spanish authorities are also drafting a new Act on electronic commerce, which has been posted
for public consultation until 20 October 2000.
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FRANCE

OVERVIEW

Over the last year there has been continued growth in the French telecommunications market, with a
38.5% increase in the volume of mobile telephony and a 26% increase in its value in the first three
months of 2000 alone, for example, and there are now 26.2m mobile telephone users in France.
There have been significant increases in the international telephony market and the Internet access
market, which increased by 154% in volume in 1999.

Alongside this growth, there have been further developments in the competitive environment in many
sectors of the market, particularly in mobile and long-distance telephony, and over one hundred fixed
operators are now licensed in France, with many of the recent market entrants focusing on the
Internet access and broadband markets, as well as wireless local loop.

Last year’s Fifth Report identified a series of concerns about the regulatory situation in France.
These included the possible influence which the state shareholding in the incumbent may have on
some regulatory decisions such as approval of the incumbent’s tariffs; the high level of licence fees;
the lack of preparations for carrier pre-selection; the lack of competition in the local access market;
the level of contributions to the universal service funding scheme; the lack of evidence of tariff re-
balancing; the procedures for controlling the incumbent’s tariffs and the absence of a transparent
cost-accounting system, and the lack of evidence of cost-orientation.

While competition in local access has not been able to develop so far, there have been significant
steps taken recently which should allow local competition to begin, with the issuing of wireless local
loop licences and the publication of a Decree to give effect to local loop unbundling. There has also
been progress towards introducing adequate cost accounting, making universal service compensation
payments more equitable, implementing carrier pre-selection and, very recently, improving the
process of approval of the incumbent’s RIO. Other concerns raised in the Fifth Implementation
Report remain unresolved, however, particularly in the very markets that have a high potential for
dynamic growth.

New entrants welcome recent initiatives to remove the barriers they experience on the French
market, but insist that these must be speedily and properly implemented in order to ensure that
certain shortcomings in the regulatory and administrative environment do not choke off further
growth and competition in the telecommunications market. There have in this context been
significant delays in the transposition in France of parts of the EU regulatory framework in
telecommunications, which are causing greater difficulties as the market develops. More recently, the
French administration has prepared a package of adaptation measures to overcome most of the
difficulties in transposition, but this has yet to be adopted.
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NATIONAL REGULATORY AUTHORITY AND APPEALS

From a regulatory point of view, there is common agreement that France provides a clear and stable
framework within which operators can develop existing markets, anticipate new technologies and
target new markets. The independent regulatory agency, the Autorité de Régulation des
Télécommunications (ART), now has a proven track record in dealing competently with those
regulatory issues for which it is responsible.

The Fifth Report described the situation whereby the same Ministry exercises responsibilities for the
state shareholding in France Télécom and for the regulation of telecommunications. It identified
certain questions as to how the required separation of shareholding and regulatory functions is
achieved, and how the decision-making procedures within the Ministry are organised to ensure that
regulatory decisions are not influenced by considerations of this shareholding. The French authorities
have explained the legal and constitutional arrangements under which the powers delegated to the
Secretary of State for Industry with regard to telecommunications are exercised independently of the
Minister for Economy, Finance and Industry. Added to the explicit provisions of the 1996 Law on
the regulation of telecommunications, the French authorities have demonstrated how real and
effective separation of regulatory powers in telecommunications and management of shareholding is
assured.

New entrants, nevertheless, maintain the view that shareholder considerations influence regulatory
decisions in the Ministry, particularly as regards the approval of the incumbent’s tariffs. They are
particularly mistrustful of what they see as a lack of transparency in the mechanism for tariff
approval, which makes it hard for new entrants to establish how proposed tariff structures are
assessed and prevents them from giving their views. They state that they often learn of a proposed
tariff only when the ART publishes its opinion to the Ministry. Furthermore, new entrants point out
that there is little transparency in how the Secretary of State arrives at his final decision, especially
when it comes to approving tariffs on which the ART has given an opinion which is positive but
which is conditional on changes being made to the proposal. The French authorities point out that
this raises a question of principle, as it is not appropriate to consult FT’s competitors systematically
on what are essentially commercial matters, but also that they have not ruled out such consultations
where necessary. They also point out that the general rules on the transparency and justification of
administrative decisions continue to apply.

France Télécom, on the other hand, complain that the tariff approval procedures are burdensome and
slow, and that they allow other operators to copy them before new tariffs can be marketed. In
response to this viewpoint, the French authorities state that in a certain number of cases delays to
tariff approval have resulted from FT’s failure to submit the necessary supporting evidence with the
proposal.

New operators have also perceived certain weaknesses in the ART, for example in its reluctance to
intervene more forcibly in the preparation by FT of the annual interconnection catalogue, or in the
implementation of the portability of non-geographic numbers. Very recent developments regarding
the approval of FT’s 2001 RIO would appear to overcome some of these criticisms, and recent
interventions by the ART in relation to new tariff offerings by FT show a much greater willingness to
act quickly and decisively. More generally, new entrants are also concerned about the ART’s
tendency to engage on occasion in detailed consultation procedures on issues which sometimes
require a more direct and speedy intervention, particularly where the incumbent has an interest in
delaying access through its networks to new markets. The French authorities point out that the
technical complexity of such new markets in itself makes it essential to undertake adequate
consultation and preparatory work.
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The effect of the failure of French legislation to empower the ART to intervene in interconnection
negotiations and disputes on its own initiative, as required by EU legislation, is becoming
increasingly clear, particularly as those seeking to refer a dispute to the ART must also prove
conclusively that interconnection negotiations have broken down before the ART can intervene on
the substance of the dispute.

LICENSING

The number of licensed operators has continued to grow in France, with 106 fixed network and
service licences issued in September 2000. New entrants point out that network licence applications
take nearly the full four-month period allowed automatically under French law, and that even
straightforward applications require three months or more on average. For example, they point out
that the process of applying for the extension of an existing regional licence takes as long as the
original application, although it involves processing much of the same information as in the original
licence. While the figures presented by the French authorities and the ART’s 1999 Report confirm
that the average period for processing network licence applications is still very long, the French
authorities point out that an application cannot be dealt with until all the required information is
obtained, while the level of information required is fairly modest. They also dismiss the criticism with
regard to other applications, and point out that the time taken to treat simple applications such as a
change of operating name has no effect on the capacity of the licence holder to operate effectively.
Finally, they explain that licence applicants are assisted by face to face by meetings with the officials
dealing with the application and with members of the authority.

The 2000 Finance Law provided for a 50% reduction in the annual fees charged to operators for
management and control of their licence, which had been criticised in the Fifth Report. The need for
such reductions is highlighted by the fact that in 1999 licence fees totalled FF 220m, nearly two and a
half times that of the ART’s total budget (FF 92m). The French authorities point out that it was hard
to anticipate the growth in the telecommunications market in 1999, and thus the number of licences
issued.

New entrants continue to complain about the high level of fees, particularly the cost of obtaining
several regional licences despite the fact that applications are often almost identical for each licence.
However, the French authorities have indicated that work is currently underway on the accounting
procedures of the ART in order to ensure that administrative fees relate more closely to the
administrative costs involved. They have also indicated that further reductions to administrative fees
will be proposed in the draft 2001 Finance Law.

INTERCONNECTION

The 2000 reference interconnection offer (RIO) from France Télécom was only approved and
published in mid-December 1999. This led to a repeat of the criticisms made by new entrants and
noted in the Fifth Report concerning the 1999 RIO and, according to new entrants, made it hard for
them to make clear business plans. Furthermore, the delays heightened the difficulties of new
entrants who found that, despite months of negotiation, the catalogue did not correspond to their
expectations either in relation to the tariffs offered or to the services covered.

However, there have been improvements in regard to the 2001 RIO. A preliminary offer was published
in late July 2000, and new entrants claimed that this offer did not contain the new services they had
requested and that the proposed tariffs were unacceptable. However, the ART showed greater
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determination than previous years, and refused FT’s second offer in late September. FT was obliged to
make an improved and extended offer, and this was formally approved by the ART in late October.

The new offer contains new services such as indirect access and third party billing. The new RIO also
removes the differentiation between interconnection charges for network operators and for service
providers. New entrants have been critical of the lack of cost orientation in regard to interconnection
tariffs and a general lack of transparency in the manner in which these tariffs are calculated. The
2000 RIO did however bring FT’s interconnection charges firmly down to the EU benchmarks, and
this appears to have been maintained by an average 7.6% decrease in the 2001 offer. The French
authorities point out that the RIO tariffs are subject to approval by the ART but that other specific
interconnection requests are subject to commercial negotiations between FT and other operators. FT
admit that it has been difficult to attribute costs in some cases under the old accounting system, but
point to the results of the new audit carried out which should allow for greater precision.

Another problem concerning interconnection, which new entrants contend raises particular
difficulties for them and points to a serious competitive weakness in the French market, has been the
failure of the authorities to apply Significant Market Power (SMP) principles to mobile operators
with SMP in interconnection (and the mobile market), despite the fact that two operators have been
designated. The failure to apply obligations not only of non-discrimination but also of transparency
and, above all, of cost-orientation of interconnection tariffs is having a significant effect on other
operators seeking call termination on French mobile networks. Given the increasing importance of
this market, including for operators catering to the business market, new entrants state that they are
being squeezed out or forced to operate at a loss. The French authorities argue that such tariffs are in
the first instance a matter of commercial negotiation, and that as mobile operators are not obliged to
produce a reference catalogue, the EU framework requires a posteriori controls on the respect by
SMP mobile operators of their obligations. However, as a result of a recent dispute settlement by the
ART, FT Mobile has been obliged to reduce its call termination rates by 20%, and this is likely to be
applied to the other mobile operator with SMP in the interconnection market.

A related problem, which was already referred to in the Fifth Report, is the apparent price
discrimination between termination of national calls and termination of international calls, which has
been felt more acutely by new entrants with the growth in the mobile termination market. However,
another recent decision by the ART in the context of dispute resolution procedures have raised the
interconnection charge paid by FT to mobile operators for the termination of international calls on
their networks.

LOCAL ACCESS

The Fifth Report indicated the tentative steps that were being taken towards greater competition in
local access, but since then there have been significant efforts made that should alter the local access
market radically over the next year. In September 2000, at the end of a successful tendering
procedure by the ART, France awarded a number of Wireless Local Loop licences on the basis of
comparative selection. In all, 2 national licences and 2 regional licences in each of 22 regions were to
be awarded, paving the way for the competitive development of an alternative to FT’s fixed network
from 2001 onwards. There were minor problems when two winners declined to take up their
licences, leaving six regional licences unallocated, but the French authorities have reacted quickly by
launching a further call for applications.

On 13 September 2000 the French government published a Decree giving effect to their commitment
to introducing unbundling by 1 January 2001. Local loop unbundling will be made available for full
and shared access. It is supported by a considerable amount of preparatory technical work between
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operators that has been co-ordinated by the ART, and testing started in July 2000. Difficulties are
being experienced however, for example in the amount of space available for collocation in the
exchanges being used for testing, and new entrants anticipate particular problems when it comes to
determining the charges to be paid to FT for full or shared access to its local network.

The approach of new entrants, FT and the ART to putting unbundling into practice is likely to be
influenced by the problems experienced in developing competition in the bit-stream access market,
following the launch of FT’s ADSL service that was referred to in the Fifth Report. Following this
launch, FT was faced with a number of requests for access on equal terms, and in light of the
continued failure of the parties to reach agreement FT was eventually forced by the French
competition authority (Conseil de la Concurrence) to make an interconnection offer to other
operators who want to have bit-stream access under the same conditions that FT offers to itself. The
tariffs in this new offer were firmly rejected by FT's competitors, who insist that they are
discriminatory and unrelated to FT’s actual costs. However, negotiations have continued, and it is
significant that no operators have referred the matter to the ART or the Conseil de la Concurrence.

The ART supported the case (taken by a new entrant) before the Conseil de la Concurrence, and
while the latter obliged FT to produce an offer to other operators, it did not agree with the proposal
for interim measures stopping FT’s own roll-out completely. So while FT’s subsequent offer was
improved, the result has nevertheless been a continued blockage of competition on the ADSL market
which, new entrants point out, FT has been able to exploit and develop for a year.

New entrants are concerned that this ongoing problem represents a failure to develop competition in
a crucially important and potentially lucrative new market. They argue that it also illustrates the
shortcomings in the administrative powers available in France to ensure the developments of such
markets, allowing the incumbent operator to gain crucial months in which to take a strong, or
possibly even dominant, position on the new market of broadband telecommunications services.
France Télécom point out that they did not have dominance in what is a new market, and that they
were in competition with cable operators who had a higher number of high-speed connections.

UNIVERSAL SERVICE/CONSUMERS/USERS

Following last year’s increase in the subscriber tariff, referred to in the Fifth Report, the
supplementary interconnection charge was removed from the universal service financing scheme,
which was consolidated around the universal service fund. However, while the geographical
averaging issue was apparently resolved by the claim that tariff rebalancing had been achieved, the
problem referred to in the Fifth Report concerning charges applied to operators for 1999 and earlier
years remains, and new entrants continue to question the validity of the cost components used to
calculate the net cost of provision of the universal service in France. The failure to take into account
the net benefits of those universal services that are profit making is also questioned, as well as the
failure to subtract from the end-result the evaluation of the market advantages related to the
provision of universal service, although the ART has released such evaluations since 1999. The
French authorities have made methodological improvements in the manner in which costs are
calculated and attributed, but it is of some concern that these have not been used to correct the
calculations for earlier years.

As regards the level of financing itself, and despite the reductions in 1999 and the reductions in the
provisional estimate for 2000, new entrants are still critical of the cost of the contributions that they
must make to the benefit of FT. They see this as particularly unfair when FT is perceived to be using
its existing market power to prevent competition in new markets and on alternative infrastructures
which could themselves drive down the cost of providing universal services.
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Neither operators nor consumer groups report problems in the provision of the universal service as
defined in France, except for the continuing failure to provide a universal directory. This failure is
increasingly worrying to operators as they win more clients from FT, but the original delay arose
from their reluctance to hand over client details to a FT subsidiary to compile the universal directory.
The French authorities have recently indicated that new steps are being taken, requiring further
legislation, to ensure that the subscriber data is made available between operators.

The ART has completed an extended study of quality in mobile service provision, and noted some
problems with saturation and call failure in areas of high population density in peak time. However
there have been continued efforts by the GSM operators to increase the density of their networks to
overcome such problems.

MOBILE SERVICES INCLUDING THIRD GENERATION AND ROAMING

The French mobile market attained a penetration rate of 43.6% of the population in September 2000,
with the three licensed GSM operators holding over 26m subscribers between them. A significant
proportion of new subscriptions (for example 65% in the first and third quarters of 2000) come in
the form of pre-paid cards, which now represent over 41% of the mobile market. The importance of
the pre-paid market segment to the GSM operators, added to the lack of excess capacity in some
metropolitan areas probably explains why there has been no development of mobile virtual network
operators in France, although the market for resellers of capacity through pre-paid cards is
developing apace with the market.

The expansion of the GSM market allowed for a painless end to the analogue mobile market, which
was completed with the termination of FT’s analogue licence and the restitution of the frequencies
involved. Following considerable consolidation, there is one operator controlling an extended
network of analogue professional radio networks (3RP) in France. This same operator has the sole
licence to operate a national digital professional radio network (based on the TETRA standard). The
licence of this operator has now been converted so that it can offer digital PMR services to the
public, and not just in closed user groups, which may provide some competition to GSM operators in
the large enterprise market.

In August 2000, the French authorities launched the tendering procedure for the award of four 3G
licences, which is to terminate in May 2001. The government had announced in June that a
comparative selection procedure (beauty contest) would be used. The selection criteria published in
August put a strong emphasis on “aménagement du territoire” and thus population coverage and the
roll-out of services.

The four licences will last for fifteen years and will allocate 2x15MHz and 5 MHz unpaired to each
operator. The French authorities have explained that limitations on frequency were one of the key
factors leading to the decision to restrict the number of licences to four, and while the frequency has
been designated, it will only become free progressively, with 2x10MHz available to each operator by
2002. The licence conditions allow for new entrants to the 3G market to roam on one 2G network
for 5 years, providing they meet certain obligations relating to effectively roll-out their own network.

Each licence will cost €4.95bn (FF32.5bn). Some questions have been raised by potential operators
about the proportionality of this charge, and the effect on different sized operators and new entrants,
but also on the need for the charge to be objectively justified given that it was set as part of a
comparative selection procedure and not established in the course of an auction.
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TARIFFS

As referred to above in relation to the status of the national regulatory authorities, the issue of the
transparency of procedures used in verifying and approving the tariffs of the incumbent is a major
preoccupation for all new entrants, just as it was at the time of the Fifth Report. The transparency of
the tariffs themselves is also brought into question, particularly in regard to the calculation of
interconnection tariffs within FT. The various criticisms expressed with regard to tariffs are closely
related to the delays in applying a verifiable system of cost accounting for the regulated services of
the incumbent operator (voice telephony, interconnection and leased lines).

The problems associated with the transparency of tariff components are increasing significantly as the
number of new markets grows, which rely to some extent on existing FT infrastructure (ADSL,
indirect Internet access etc.).

One of the ongoing issues to be highlighted by the recent developments concerning cost accounting
(see below) is the insistence by FT that even the new domestic subscription (FF82.30/€12.55) is
below the costs associated, and that a significant increase is required to achieve re-balancing of
access costs in France. Following a negative opinion from the ART in March 2000, the government
accepted the small proposed increase in the line rental but insisted on a 5% reduction in local call
charges. The slight increase in line rental tariffs seems unlikely to allay the fears expressed by new
entrants that there are serious problems with regard to local tariffs. It is significant that, subject to a
more detailed examination, the ART noted that the subscription fee may not cover all the costs
associated by France Télécom with the subscriber line.

As regards voice telephony end-user tariffs, there have been further reductions in all market
segments in line with competition. However, the ART recently insisted on a number of changes to
FT’s latest proposal for long-distance and some business tariffs because of the risks of a price
squeeze on other operators. In a significant recent development, the ART gave a partially negative
opinion in relation to proposals by FT for an “all-in” tariff for business or residential users covering
the subscription, a set number of call units as well as certain complementary services. The offer was
to cover either local calls (“Ligne Locale”) or local and long-distance/international calls (“Ligne
France”). The ART found that the Ligne France version would be anti-competitive, and also set a
condition that the Ligne Locale version could not have a minimum subscription period. When FT
nevertheless announced that it would launch the Ligne France offer, the ART immediately lodged a
complaint to the Competition Authority and requested interlocutory measures against France
Télécom.

COST ACCOUNTING

Up to the present, while FT’s accounts were audited in 1996 and 1998, the cost-accounting system
in place for France Télécom has not allowed the verification of the cost-orientation of its tariffs.
However, the situation should change significantly in the near future, as external auditors have just
completed a detailed regulatory audit of FT’s 1998 accounts and the accounting procedures used to
prepare them, including the system of cost allocation. While the auditors are reported to be critical of
certain aspects of FT’s accounting practices and the allocation of certain costs – especially for
interconnection – this is still a major step forward and should allow greater certainty in the
calculation and approval of tariffs where tariff obligations apply.

The recent audit represents the first verification of the new accounting techniques introduced in FT
in 1997 and 1998, as well as being an audit of the 1998 accounts themselves. FT point out that they
now have one of the strictest and most demanding audit regimes in the EU. While it is the ART’s
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intention in the long-term to move to a regulatory accounting system for FT based on long run
average incremental costs (LRAIC), the latest audit will allow a more confident attribution of costs
on the basis of fully distributed historical cost, but with significant forward-looking elements which
should assist in the determination of interconnection and other regulated tariffs.

LEASED LINES

New entrants continue to complain about the cost of leased lines from France Télécom, particularly
for short-distance lines, and they are generally sceptical about the cost orientation of FT’s leased line
offerings. The most serious problem is the high rental charge for short distance (2km) 64 Kbps lines.
There are also concerns about charges for short distance 2Mbps lines although these are still close to
the EU average, while charges for high and very high speed leased lines at long distance and national
level are among the highest in the EU. The data available to the Commission also shows that other
64 Kbps and 2 Mbps leased line charges in France are very close to the EU average, and are
significantly below the average for international (far EU and US) lines. There appear to be specific
problems with the price structure for leased lines for wideband local access, where new entrants
claim that FT attempts to limit the role of other network operators to one of reseller. The ART have
already responded to the situation with regard to charges for short distance lines by requesting FT to
improve its costing system and refusing to approve certain proposed tariffs.

There appears to be little change with regard to the time required by FT to provide a leased line,
which added to the high cost of 64Kbps local connections still plays a significant factor in
competition between FT and other backbone operators who rely on FT for the final local connection
to small businesses. New entrants suggest that similar considerations have influenced FT’s approach
to the development of the ADSL market, which would provide an alternative means of broadband
access for small companies.

NUMBERING

New entrants regard France’s failure to implement correctly either carrier pre-selection or number
portability, which were supposed to be fully in place by 1 January 2000 at the latest, as a major
barrier to those who wish to compete effectively with France Télécom by offering a full range of
services. Pre-selection for long-distance and international calls is working smoothly and effectively
and is having the desired effect with regard to stimulating competition, with 3.4 million users availing
of selection and pre-selection.

However, there is no means to give effect to carrier pre-selection for fixed to mobile calls, or for
local calls either. Implementation of preselection for fixed to mobile calls was linked by the French
authorities to the system whereby mobile operators unilaterally set the tariff for fixed to mobile calls,
and thus determined the interconnection fee to be retained by the fixed operator. In
August/September the Secretary of State officially modified the authorisations of the mobile
operators to bring this anomaly to an end, and 1 November has been designated as the new target
date for the introduction of selection and preselection of fixed to mobile calls to coincide with the
entry into force of the modified licence conditions.

As regards local calls, the French authorities apparently do not intend to introduce preselection in the
short term, arguing that there is no demand from new operators. Furthermore, both the French
authorities and FT point out that the current configuration of FT’s switches, which was originally
introduced to facilitate new entrants in the long distance market, effectively delimits the area in
which it is uneconomical for those new operators to carry traffic because of their reliance on FT’s
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local network. New entrants confirm that in many cases they will not seek to compete with FT on the
local domestic market, at least in the short term, but that nevertheless they wish to have the option of
offering pre-selection in order to be able to offer a full suite of services to their customers.

The Numbering Directive also mandates the portability between carriers of non-geographic numbers
on the fixed network (such as 0800 and freephone numbers, and other tools which have a particular
importance for business-to-customer applications). France has failed to implement this requirement,
as it appears that the technical solution envisaged by the ART has proven to be unworkable. While
the ART has just launched a new consultation on all aspects of portability, there appears to be a
greater emphasis now on pushing new entrants to determine the mechanisms to be used to give effect
to the legal requirement for non-geographic number portability. New entrants fear that it could be
well into 2001 before the portability of non-geographic numbers is effectively available.

RIGHTS OF WAY

New entrants have pointed to a small number of local rights of way disputes in relation to the
provision of new cable, but the system appears to be operating to the satisfaction of operators and
municipalities alike. However, new entrants have complained of some delays in the provision of their
own alternative to leased lines from FT, particularly local access lines where operators are already
having to face high costs, and they are sometimes prevented from providing their own links from
customers’ premises to the local switch to which their own networks are connected on
environmental or public planning grounds.

In June 1999 the French authorities introduced legislation which restricted the ability of
municipalities (“collectivités locales”) to invest in telecommunications infrastructure at commercial
rates by requesting them to depreciate the relevant investment in 8 years instead of normal
depreciation periods of 15 or 20 years. While new entrants are quite supportive of investment by
municipalities, because it allows them to buy dark fibre instead of having to build their own
networks, the question raised in the Fifth Report remains as to whether the involvement of
municipalities in the provision of telecommunications infrastructure can have an impact on the
exercise of powers and obligations with regard to granting rights of way, especially where a third
operator may seek to construct its own network in competition with that made available by the
municipality.

DATA PROTECTION

Important elements of the Data Protection Directive have still not been transposed in France, and it
appears that many operators are not fully aware of their obligations under existing French law and
have not been made sufficiently aware of the obligations that will arise when the Directive is finally
implemented.

So although the draft implementing legislation has been ready for over a year and a half, there do not
appear to have been sufficient efforts to co-ordinate or prepare its introduction with operators. This
may create the risk of further delays before technical and administrative mechanisms can be put in
place by the operators to give effect, for example, to the provisions on the protection of traffic data
or on automated calls. This is a serious problem in its own right, as the protection of users rights is
an increasingly important factor in ensuring the acceptance of new technologies and the development
of the information society. Furthermore, it is essential that a speedy and co-ordinated implementation
of the Directive take place, as the cost to operators of re-engineering administrative and technical
systems will grow as markets mature and diversify.
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INTERNET

Together with mobile communications, Internet access has been the highest growing
telecommunications market in France over the last year, with access calls increasing in volume by
154% in 1999 and the volume of the first quarter of 200 equalling 42% of total calls last year, and
over 4.5 million subscribers by July 2000. While FT holds over 90% of the access market its ISP
subsidiary holds less than 40% of the service market, and there is a wide range of service options
now being provided and growing competition in the sector. However, these developments have not
been without difficulties, and there have been delays in freeing up the Internet access market and
particularly the use of innovative tariff structures. Partly because of the failure to open-up the ADSL
market, most of this Internet traffic is still conveyed by conventional narrow-band networks, but the
development of broadband access is expected to accelerate over the next year.

New entrants have made a number of complaints about the manner in which FT’s access tariffs are
introduced on the market and particularly the manner in which FT is perceived as restricting access
to other network providers. The ART has been called on to intervene in a number of disputes, and
has recently confirmed the obligation on FT to provide indirect access to other network operators.
The problems over indirect interconnection had been compounded by a related dispute over the
obligations and conditions for shared revenue services, particularly third party billing by France
Télécom. Both of these services have now been included in FT’s RIO for 2001. The market has
already seen the development of a number of flat-rate tariffs, and the ART is now promising to work
for the introduction of capacity-based interconnection tariffs for Internet access.

The above mentioned dispute on ADSL access has been the major barrier to competition in the high-
speed Internet access market, particularly for domestic and small-business users, and new entrants
are unanimous in their criticism of the tactics used by FT to give themselves a significant period in
which to develop their market offering and to protect their leased line business. New entrants are
also critical of the manner in which the authorities have failed to act decisively in forcing FT to open
up this market.
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IRELAND

OVERVIEW

Since the Fifth Report, new licences have been issued, increasing the number of licence holders to
73. Competition in the fixed-line market has continued to increase. According to the Irish regulator
(Office of the Director of Telecommunications Regulation - ODTR), the new entrants’ share of the
fixed-line market has risen to in excess of 15%. Competition is expected to intensify further, as cable
companies and operators of microwave multipoint distribution systems (MMDS) are upgrading their
networks in order to enter the voice telephony market and provide a range of services, including
Internet access. The introduction of carrier pre-selection and number portability and the licensing of
wireless local loop systems is expected to further boost the markets. Over 49% of the population of
Ireland now has a mobile phone.The provision of Internet services continues to grow: Internet
penetration has increased to 96% of the business sector, and 33% of the adult population has
Internet access at home.

Plans were recently announced for the establishment of a new commission to exercise all regulatory
powers and functions in the telecommunications sector in Ireland, taking over from ODTR. New
provisions on rights of appeal have been adopted, and ODTR decisions can now be implemented
notwithstanding the initiation of legal proceedings against them, unless the court specifically
considers that a stay of implementation is justified. ODTR has now issued the third mobile telephony
licence, and prices are expected to fall further as soon as it becomes operational, possibly by
November 2000. Four broadband and two narrowband licences have been issued, and ODTR’s
decision to grant a broadband licence to the incumbent was finally confirmed. A consultation was
held on issuing another two broadband licences and one narrowband licence, and decisions are to be
made shortly. Ireland did not make use of its right under its derogation to defer the introduction of
carrier pre-selection and it was introduced on 1 January 2000. Number portability of non-geographic
numbers was introduced on 1 January 2000 and of geographic numbers on 1 July 2000.

The situation regarding rights of way has not changed during the past year and, contrary to
expectations, the new Telecommunications Infrastructure Bill has not yet been passed. There has
been no change as regards the transposition of the Telecommunications Data Protection Directive:
the draft statutory instrument communicated to the Commission last year has not yet been finalised.

NATIONAL REGULATORY AUTHORITY AND APPEALS

Since 1997, the Office of the Director of Telecommunications Regulation (ODTR) has exercised all
regulatory powers in the telecommunications sector in Ireland. The Government is now planning to
establish a new commission to oversee further deregulation, called the Commission for
Communications Regulation. On the day of its establishment, ODTR will be dissolved and all of its
powers, functions and staff will be transferred to the new Commission, which is expected to
comprise a maximum of three members appointed by the Minister for Public Enterprise. Its powers
will be broader than those of ODTR, and further provisions will be made in relation to governance
and accountability of the regulator. Like ODTR, the new Commission will be accountable to the
Oireachtas.
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The proposed changes are expected to address problems related to ODTR’s lack of powers and, in
particular, lack of enforcement powers. Other licensed operators (OLOs) are concerned that ODTR
appears to attach low priority to monitoring Eircom’s compliance with the terms of its licence and
with ODTR decisions. ODTR claims that it attaches high priority to ensuring that all operators
comply with their licence obligations, takes complaints seriously, and acts quickly and effectively. In
total, it has dealt with 48 formal and informal complaints to date.

The incumbent expressed concern about the accountability of ODTR. ODTR stresses that it reports
to the Minister for Public Enterprise and to Parliament every year, that its accounts are audited
properly, and that its decisions are subject to judicial review.

New dispute resolution mechanisms were introduced in 1999 and are now well established: the
ODTR aims to resolve all disputes within 12 weeks. So far, ODTR has dealt successfully with the
majority of disputes within the specified time limit. However, OLOs have expressed concern that the
time-scales of the dispute resolution procedure are not always adhered to, and that there is no
follow-up of ODTR determinations.. ODTR states that these concerns are unfounded. In certain
cases ODTR has found that Eircom was acting in breach of its licence, and has directed Eircom to
remedy the breach. ODTR can also impose other remedies to ensure that a licensee complies with its
obligations. Concern has also been expressed that the maximum fine which can be imposed for a
breach is relatively low (1 500 Irish pounds)

Last March, regulations were made giving the court handling an appeal discretion to decide whether
an ODTR decision should be suspended pending the outcome of the appeal. Under the laws
previously in force, the decision concerned was automatically suspended until the outcome of the
appeal. The court now has discretion to allow the Director to proceed with the granting of a licence
pending the appeal, subject to such conditions as the court may impose. The previous arrangements
were favourable to parties not wishing to comply with an ODTR decision on interconnection issues,
as by lodging an appeal they automatically obtained the suspension of the decision, even where their
grounds for appeal were spurious.

OLOs are concerned that ODTR’s organisation chart is not published. However, details of ODTR’s
organisational structure can be found on its web site and contact names are included in consultation
papers. Further organisational details will be published during 2000 in the Freedom of Information
Manual. According to ODTR, there has been significant turnover of staff in the past year as
temporary assignments of civil servants to ODTR came to an end and they were replaced by new
staff. Greater continuity is expected in the coming year.

LICENSING

There are two main types of telecommunications licence: general and basic. A general licence is
granted within six weeks and permits the licensee to provide telecommunications networks and
services, including voice telephony, to the general public. A basic licence is granted within four
weeks and does not cover voice telephony and services involving numbers. By August 2000, 45
general and 28 basic licences had been granted, of which 25 and 19 respectively are currently
operational. There are currently 11 operators offering services in the residential market, and 8
operators are active in all markets (local/national/international). Three licences have been issued to
provide GSM 900 and 1800 MHz services.

In summer 2000, two narrowband and four broadband national wireless local loop (WLL) licences
were granted, and these are expected to be operational in the next few months. The licences were
granted through a comparative selection procedure (criteria included: contribution to competition,
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prices, services, geographic coverage and performance guarantees) One more narrowband and two
more broadband WLL licences are expected to be issued soon.

Licence fees were set in the latter part of 1998 at a level sufficient to cover the estimated costs of
examining licence applications, and range from EUR 12 500 for a general licence to EUR 2 500 for a
basic licence. The costs to be recovered comprise direct costs, overheads, legal services and
consultants, and were estimated on the basis of the expected mix of licence applications. The direct
costs were calculated by multiplying the estimated time taken by the various grades of staff
concerned to review an application by the annual cost of employing such staff. The overheads were
estimated as a percentage of the direct costs. Consultant charges were also based on an estimate of
the time needed to review a licence application and estimated consultancy fees.

INTERCONNECTION

Three companies have so far been designated as having significant market power (SMP): Eircom in
the markets for public fixed telephone services and networks, leased lines, and in the national market
for interconnection; Eircell and Esat Digifone in the public mobile telephony market; and Eircell in
the national market for interconnection. However, OLOs are concerned about the delay of almost a
year in requiring Eircell to provide cost-oriented access following its designation as an SMP
operator. ODTR notes that at the end of last year Eircell’s interconnection rates were low by
international standards. Under the Irish Interconnection Regulations, an SMP operator is required to
follow the principles of transparency and cost orientation. ODTR is currently conducting an
investigation into mobile interconnection charges.

In February 2000, ODTR finalised the interconnection rates for 1998 and 1999 and conducted a
consultation on the scope of the new RIO following the resolution of Court proceedings initiated by
Eircom against the ODTR decisions on the RIO published in September 1999. Following several
amendments directed by ODTR, the revised RIO was approved by ODTR and re-published in June
2000. OLOs claim that Eircom failed to seek the views of OLOs before submitting its draft RIO to
ODTR. ODTR notes that Eircom’s obligation prior to submission of the revised RIO was restricted
to service level agreements for interconnection circuits and did not extend to all interconnection
services which had been subject to an earlier consultation.

In June 2000, Eircom announced reductions of almost 23% on the interconnection rates paid by
OLOs at the end of 1999. According to ODTR, this reduction is the most significant fall in rates
since the liberalisation of the market in December 1998, and places Ireland well within the EU’s best
practice benchmarks. In July Eircom announced average price reductions of 35% for customer-sited
interconnection circuits.

ODTR’s acceptance of the appropriateness of the introduction of a payphone access charge (PAC)
for calls from Eircom payphones to 1800 free-phone numbers and its retrospective application was
questioned by OLOs. ODTR considers that the legal basis for PAC is the same as for any other
interconnection charge, and that it has given due consideration to operators’ concerns about its
legitimacy and its retrospective application. One operator initiated proceedings against the ODTR in
relation to its Direction.

OLOs are concerned that Eircom is engaging in off-book pricing of its frame relay product. The off-
book pricing issue is currently being investigated. ODTR indicated that it is reviewing any
obligations Eircom may have in respect of frame relay pricing, and that it has the power to force
Eircom to adhere to prices where it has a clear obligation to publish them.



170

LOCAL ACCESS

ODTR issued a decision notice on local loop unbundling (LLU) setting out the framework to
facilitate the introduction of LLU in Ireland. Commercial trials for bitstream access will start in
January 2001. Bitstream access is expected to be available to the market by April 2001. The
proposed pricing methodology for unbundled local loops will be long-run incremental cost based on
current cost accounting.

New entrants favour full LLU. Although they recognise that ODTR cannot mandate full unbundling
until the new legislation comes into force, there is a perception among them that ODTR is not
actively promoting enough preparatory work on it at present. This is of particular concern to them,
as in their view there is no clear commitment to LLU in the ODTR consultation. However, ODTR
points out that its decision on LLU is very clear as to Eircom’s obligations; it is leading twice weekly
meetings on developing LLU systems and is pressing Eircom for full copper arrangements for
January 2001. Eircom has provided a product description for full copper which is being reviewed.

In 1999 tenders were invited for four broadband and three narrowband wireless local loop licences
valid for ten years. Four broadband and two narrowband licences were granted to operators. In
addition, two licences, one broadband and one narrowband, were awarded to Eircom. Following a
legal challenge against ODTR, its decision to grant a broadband licence to Eircom was confirmed by
an evaluation group set up in response to these proceedings. Following a public consultation recently
concluded, a decision is expected shortly on two more broadband licences and one narrowband
licence.

UNIVERSAL SERVICE/CONSUMERS/USERS

Eircom continues to be the universal service provider in Ireland. The universal service obligation
(USO) includes the provision of access to the fixed public telephone network and services, directory
services and public payphones, and covers the entire country. If ODTR finds that the USO
constitutes an unfair burden on the incumbent, it may either establish a USO fund or allow the
incumbent to apply a supplemental interconnection charge. The incumbent made a submission to
ODTR estimating the costs of the USO in December 1998, and ODTR is currently reviewing the
matter. According to new entrants, recent statements by ODTR seem to indicate that it has already
decided that the USO is a burden on the incumbent requiring the setting-up of a USO fund. ODTR
refutes this allegation, stating that it has not made any decision or statement indicating that USO is a
burden on the incumbent. ODTR is currently making efforts to conclude its examination of this issue,
and is planning to conduct a public consultation before reaching a determination.

MOBILE SERVICES INCLUDING THIRD GENERATION AND ROAMING

At present, there are two mobile operators in Ireland providing both GSM 900 and DCS 1800
services. Following protracted litigation, arrangements for the issue of the third mobile licence have
been concluded, and the third operator is expected to be operational by November 2000.

A comparative selection procedure for the award of third-generation (3G) licences is expected to
take place between December 2000 and February 2001, with licences to be announced in June 2001.
Four licences will be granted, each comprising 2 × 15 MHz of paired spectrum plus 5 MHz of
unpaired spectrum. One of the four licences including spectrum in the GSM 900 and DCS 1800
bands will be reserved for a new market entrant. Applicants will be required to give certain minimum
commitments and performance guarantees to ensure that the licences are awarded to the strongest
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players, willing to provide competitive services. The possibility of making access to the comparative
selection process conditional upon a commitment to permit national roaming is under consideration.

Following a public consultation concerning access to mobile networks, ODTR concluded that it
supports negotiations between service providers and the mobile networks. Views were invited on
types of access and services to be provided, pricing, who should provide access, and opportunities
for increased competition on tariffs and value-added services. ODTR is also engaged in a review of
mobile interconnection charges, to be concluded in 2001.

ODTR is currently reviewing spectrum management, and is about to review the procedures for
licensing spectrum usage. Both reviews are highly welcomed by the industry, and long overdue
according to them. OLOs are looking to the outcome of this review, which should result in more
efficient processes being put in place.

TARIFFS

ODTR can impose price caps on one or more baskets of services if there is no competition for the
provision of a service or if a service provider has a dominant position for the provision of that
service. The tariff order currently in force came into operation on 1 January 2000. This order placed
a price cap on certain Eircom tariffs, requiring them to be reduced each year for three years starting
from 2000. The annual reduction should be at least equal to the annual percentage change in the
consumer price index minus 8%. The price cap applies to charges for telephone and ISDN line rental;
connection, reconnection and removal; local and national calls; operator assistance, directory enquiry
and payphone calls. International calls, leased lines, value-added services and the sale or rental of
terminal equipment are not covered. Affordability is also ensured, particularly for users in rural and
high-cost areas and members of vulnerable groups.

Eircom is concerned that the price cap regime for 2000-2003 allows very little scope for tariff
rebalancing. ODTR suggests that Eircom can adjust its tariffs within the basket within the limit of the
change in the consumer price index plus 2% for services other than directory enquiry, for which
there is no specific limit. The sub cap on rentals allows for progressive rebalancing. Eircom increased
rentals by 6.64% in 2000, and further increases might take place. Its monthly PSTN line rental is
already relatively high by EU standards. Eircom also claims that directory enquiry remains in the
main basket despite the entry of a competitor in the directory enquiry market, an allegation refuted
by ODTR, which claims that the competitor is not yet established in the relevant market.

According to Eircom, it is unclear whether its tariff proposals should be based on cost models or
benchmarks. Eircom thinks that ODTR uses a different approach depending on whether the tariff is
to be raised or lowered. Eircom is also concerned that it may ultimately be obliged to charge below-
cost tariffs or tariffs not based on pure per-minute charging as a result of ODTR’s selective use of
Community benchmarking. ODTR states that it considers a variety of sources of information in
assessing cost orientation of interconnection and leased line charges, including the results of cost
modelling and benchmarking.

COST ACCOUNTING

Eircom’s existing costing system is based on historic cost information and covers all of its
services/products including leased lines, voice telephony and interconnection. The system was
modified in 1998 to produce cost and revenue information. At present Eircom is in the process of
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developing a top-down costing model that will incorporate current cost accounting and long-run
incremental costing (LRIC). The model is due for completion this year. ODTR is constructing a
bottom-up LRIC model of the core network and will compare it with Eircom’s top-down model.

OLOs are concerned that the LRIC model for interconnection rates, which was expected before
Christmas 1999, has yet to be presented to the industry. ODTR accepts that the model has taken
longer to develop than originally anticipated. However, the initial results from the model were used
along with analysis of Eircom’s historic costs in reviewing the interim rates for 2000/01.

OLOs are concerned that ODTR has not struck the right balance between transparency and
commercial confidentiality. They claim that they have no information on the cost components of the
model, which ODTR seems to view as commercially confidential. ODTR claims that it took all
possible steps to address the issue of openness and transparency by inviting the industry to express
its views during a 'LRIC Model Open Week'. The ODTR has offered to facilitate a further LRIC
Model access session. Once the industry has provided final comments on the model, ODTR will
adjust the model where appropriate.

LEASED LINES

In March 2000, ODTR conducted an intensive review of pricing of leased lines. Following this
review, Eircom announced leased line price reductions averaging 16-18%. Some reductions will be
much greater. In the case of local ends for 2 Mb/s lines, the reduction is 36%.

On 1 November 1999 ODTR introduced a framework for service level agreements (SLAs) for leased
lines. The SLAs cover delivery periods, quality levels and maintenance terms for services including
analogue and digital leased lines, ISDN lines and basic exchange lines. Penalties can be imposed on
Eircom if it fails to observe the standard delivery periods set out in the SLAs.

The Fifth Report identified concerns about the time required for the delivery of leased lines. Since
then, no substantial progress has been made, and Ireland continues to rank among the Member States
with the longest delivery period. According to new entrants, Eircom has failed to deliver
interconnection and leased line circuits. ODTR has been involved for more than a year in directly
monitoring the delivery of interconnection circuits and leased lines. However, OLOs are still
experiencing problems with the delivery of both types of circuit, and experience has shown that as
soon as ODTR ceases to monitor Eircom’s delivery of such circuits problems increase. Average lead
times for the delivery of leased line (and interconnection) circuits to new entrants is 5-6 months.
Eircom frequently operates outside the time-scales set down in its RIO and in ODTR-approved
SLAs. As a result of the continued poor delivery of leased lines by Eircom, ODTR considered that
the penalties provided for in the SLAs were no longer adequate to ensure effective delivery of
services. In response to this failure, ODTR directed Eircom to amend its SLAs for leased lines with
respect to penalty payments with effect from 15 September 2000. In particular, ODTR directed
Eircom to amend its existing mechanism for penalty calculation so that penalty payments will no
longer be capped after delivery has reached 1.5 times the target delivery period. Eircom has appealed
against this ODTR direction.

Eircom is concerned that onerous publication rules with regard to leased lines act as a disincentive
for it to introduce new tariffs. Eircom also claims that ODTR seeks to approve tariffs even where the
market is competitive. ODTR invited Eircom to submit arguments showing that there is effective
competition in the provision of high-speed leased lines. If ODTR was convinced that there was
effective competition, it would hold a public consultation to remove publication requirements.
However, Eircom failed to provide such evidence.
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NUMBERING

Carrier Pre-Selection (CPS) was introduced ahead of time, on 1 January 2000. Operators with
significant market power in the fixed access market were required to provide CPS from 1 January
2000. At present, the only such operator is Eircom. Other fixed network operators and mobile
operators are not required to provide CPS, but they can supply it on a reciprocal basis. CPS is
currently available for international, national and all calls. Calls for which the customer does not pre-
select an operator continue to be routed by Eircom.

The number of CPS customers is currently estimated to be in excess of 60 000. Current CPS charges
are interim and are based on such information as was available in the very brief period available for
fixing rates at end 1999. OLOs expressed concern that the costs of CPS are not transparent and that
no adequate explanation of the cost elements used was given to them. ODTR considers that, despite
the difficulties, it has struck the right balance between transparency and commercial confidentiality.
ODTR proposed that Eircom should publish its cost elements at the end of each year in accordance
with the accounting separation rules.

OLOs were concerned that Eircom’s tactics are not always in line with the CPS Code of Practice, a
document agreed by the industry and therefore experienced with CPS practical and operational
problems. In one case, customers who had registered for the CPS services of an OLO did not receive
this service through their chosen OLO. ODTR recently made a determination, finding that there was
not sufficient evidence that Eircom was in breach of its licence conditions. ODTR considers that
OLOs had encountered problems at the early stages of the introduction of an automated order
handling and provisioning system, but that these problems have since been rectified. At a recent
meeting between ODTR and OLOs, ODTR received no reports of problems, and the feedback was
positive. The dispute referred to above regarding the CPS code of practice now appears to have been
settled.

Number portability for non-geographic numbers was introduced on 1 January 2000, with priority
being given to free-phone, premium-rate, shared-cost, universal access and personal numbering
services. Since 1 July 2000, Eircom has provided number portability of geographic numbers on a
reciprocal basis to any operator which requests it. All operators will be required to offer customer-
initiated number portability by 30 November 2000. Mobile operators provide partial number
portability, permitting users that switch to another operator to retain the subscriber part of their
number and change only the access code. ODTR is currently conducting a study concerning full
mobile number portability which is expected to be published in the near future.

The telephony numbering scheme is administered by ODTR as a public resource on behalf of the
State, and is made up of all numbers which may be dialled on a public network and are used to
establish telephone calls. The ODTR is currently in the process of reviewing the numbering scheme
and is likely to conduct a public consultation later this year.

RIGHTS OF WAY

Since the abolition of Eircom’s exclusive rights on 1 December 1998, all operators have been on an
equal footing. Rights of way through private land are a matter for commercial negotiation between
operators and landowners. Currently, there is no provision for compulsory acquisition of rights of
way. Road authorities have the power to set requirements for operators wishing to access public
highways in order to install infrastructure.
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OLOs are concerned that there is a lack of clear legislation and that local authorities adopt diverse
approaches to new entrants interested in establishing infrastructure in their area. OLOs also claim
that they are often subject to arbitrary requirements to reinstate to a higher standard than before the
works, and may be required to provide the local authorities with a non-refundable bond. Draft
legislation published in 1999 (Telecommunications (Infrastructure) Bill, 1999) has not been enacted
so far, and according to OLOs there does not seem to be the political will at present to redraft
appropriate legislation on this important issue. New entrants are therefore concerned that building
alternative infrastructure is extremely costly and involves a lengthy procedure.

The Interconnection Regulations apply as regards facility sharing, providing that operators have a
right to negotiate such agreements. Under the Regulations, ODTR is empowered to intervene if
disputes arise. Road authorities may require facility sharing in bottleneck areas.

DATA PROTECTION

The Directive of the European Parliament and of the Council concerning the processing of personal
data and the protection of privacy in the telecommunications sector has not yet been transposed. The
draft statutory instrument is being finalised by the Office of the Parliamentary Draftsman prior to its
signature into law by the Minister for Public Enterprise. Under the existing regulatory framework,
subscribers are entitled to request to receive non-itemised bills. Certain requirements set by the
Directive relating to calling line identification (CLI) are currently provided by operators as well.

INTERNET

The provision of Internet services in Ireland continues to grow. Internet penetration has increased to
96% of the business sector, and 33% of the adult population had Internet access at home at the end
of June 2000, which represents a 25% increase since April 2000. The incumbent’s share of the
market for the provision of Internet services is approximately 60%.

ODTR has adopted two decisions concerning the interconnection of calls destined for Internet
services and number translation codes during the past two years. The first decision provides that
issues between operators should be resolved through commercial agreements based on specified
principles. The second concludes that there is a move to a more stable and transparent regime for
interconnection for calls destined for the Internet and number translation codes (NTCs), and the new
rates proposed by Eircom provide significant savings for operators.

However, OLOs expressed concern that there is no transparency in respect of the average holding
time to justify the retention rates listed in respect of 1891, which is regarded as an interconnection
service. According to them, Eircom has a virtual monopoly in the provision of 1891 access in
Ireland, as there is no interconnection for these low-cost dial-up Internet calls. Eircom justifies its
discounted rates from the cost of a local call by the fact that fewer network elements are used for a
1891 call than for a normal local call. ODTR set out the principles governing what costs Eircom can
and cannot recover from other operators for services using non-geographic numbers. Eircom has
calculated charges in accordance with these principles, resulting in savings for operators ranging
from one third to one half for some of the rates. Following an investigation, ODTR did not find
evidence of below-cost selling in relation to 1891. Details of pricing are included or to be included in
the separated accounts.
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ITALY

OVERVIEW

The Fifth Report noted that competition was opening up in Italy, despite some transposition and
implementation problems. These mainly concerned the licensing regime, the completion of tariff re-
balancing, the timely introduction of carrier pre-selection and number portability, numbering
allocation, the granting of rights of way, and the fact that the NRA was not yet fully operational.

The NRA has now adopted a number of important implementing measures aimed at ensuring that the
communications market is efficient. The most significant regulatory changes are the Decision on
local loop unbundling of March 2000; the adoption (in cooperation with the Ministry) of the
licensing and regulatory framework for UMTS; the Decisions of December 1999 and April 2000
regulating the provision of wholesale ADSL; the introduction of carrier pre-selection and number
portability; and the new framework for general authorisations. A Decision was also taken to establish
a universal service fund for 1999.

Detailed regulations are still urgently needed in certain areas, and have been adopted late in other
areas (cost accounting, rights of way), and there are difficulties in implementing the regulations in
other areas (tariff re-balancing, numbering). Further strengthening of regulatory action by the NRA is
required. The new Voice Telephony Directive (98/10/EC) and the new Leased Lines Directive
(97/51/EC) have not yet been transposed. A draft law transposing these Directives is being adopted
through a long procedure: the text is before Parliament and could be approved by the end of 2000.

The telecommunications services and infrastructure market has expanded rapidly in 2000. The fastest
growth has been in mobile telephony: the Italian market is now the largest in Europe in terms of
subscribers and value; by the end of 1999 the number of mobile subscribers exceeded the number of
fixed lines. The mobile penetration rate is 63%, among the highest in Europe, up from 44% at the
time of the Fifth Report. The number of Internet subscriptions per 100 inhabitants grew from 4.4 to
about 16. The total number of individual licences (infrastructure; voice; voice and infrastructure) has
more than doubled since last year (from 60 reported in the Fifth Report to 125 in July 2000). The
market is subject to increasing competition, as can be seen from the fact that the incumbent’s shares
of the markets for outgoing international and long-distance calls were 68% and 93% respectively in
1999, down from 86% and 97% respectively in 1998.

NATIONAL REGULATORY AUTHORITY AND APPEALS

There do not appear to be any concerns about the NRA’s independence from the incumbent.

The transfer of staff from the Ministry to the NRA has been completed, and the total number of staff
has increased from 80 in 1999 to 200 in 2000. However, new entrants claim that there are still
insufficient resources to deal with regulatory matters. Doubts remain about whether the NRA has
sufficient staff to perform effectively its wide duties (covering both audio-visual services and
telecommunications), and especially to adopt measures in good time (decisions suffer delays). The
NRA acknowledges that its responsibilities in the audio-visual field absorb a lot of its resources.
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Some of the NRA’s functions are carried out with the support of the Ministry (numbering, licensing).
Operators say that the NRA is not yet fully operational in all its functions, and it is not clear which
functions have not yet been transferred from the Ministry to the NRA. The Italian authorities
contend, however, that the distribution of tasks between the two is clearly defined by the relevant
agreement, and that cooperation between the two authorities works well (as in the case of 3G
systems). The agreement, which has already been renewed twice, is intended to lapse once the NRA
is fully staffed.

New entrants believe that the NRA should improve its role as dispute mediator. The NRA reports
that of the 5 cases which have been lodged so far this year (compared with 4 in 1999), 4 have been
concluded with an agreement between the parties (all concerned interconnection or roaming). One
case (opened in April) has yet to be settled.

In October 1999 the NRA adopted a Decision setting out the key principles regulating public
hearings and consultations, in order to ensure greater transparency in decision-making. In addition,
the unit set up to monitor the implementation of unbundling, carrier pre-selection and number
portability provides continuous and regular feedback to interested parties on these important issues.
However, operators claim that the existing mechanisms should be further improved to guarantee
transparency in proceedings and hearings/public consultations.

The court competent for hearing appeals is the Tribunale Amministrativo Regionale (TAR), and in a
second stage, the State Council. It is designed as an appeal mechanism in the field of administrative
law. Operators report that unless TAR grants an injunction suspending a disputed measure, the time
taken to reach a final decision could be too long (two years on average). They also indicate that very
few cases have been accepted so far.

LICENSING

The Fifth Report noted that licensing issues were a major concern as regards procedures, a confused
division of tasks between the Ministry and the NRA, and the legislation, which needed to be brought
in line with Community law.

The situation has improved significantly since last year: licences are issued more quickly and
procedures run more smoothly. Moreover, the new framework for general authorisations, which
repealed the old Decrees on data communication and satellite services, significantly simplified
procedures by introducing the wide use of declarations, also solving implementation problems with
regard to satellite services (SNG and VSAT) reported by operators. The same Decision also
abolished the fees for receive-only VSAT terminals. One question remains open: the time limits for
issuing authorisations or licences for satellite network services in the shared bands appear to be
longer than those laid down in the Licensing Directive. However, the NRA confirmed that new
procedures are being drafted in line with European best practices.

Sixty-nine operators offer public voice telephony at national level, and 16 on a regional basis
(compared with 36 and 3 respectively in 1999). Fourteen operators have a national network licence,
36 regional network licence level only (up from 4 and 15 respectively in 1999). The licensing regime
for UMTS has been fully adopted.

The main concern is about the old concessions, which should all be adapted to the current licensing
regime (according to the Licensing Directive, this should have been done by 1 January 1999). This is
important in order to clarify a confused legal framework, in particular with regard to past rights in
the fields of numbering, frequencies and related fees. The main concessions are held by Telecom
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Italia (TI) and the two main mobile operators, and were granted under the pre-liberalisation
framework. This also concerns other specific markets in which TI was active, such as maritime
communication services, and concessions granted to other operators. According to the NRA, old
concessions will be replaced by licences by the end of 2000, while the legal framework for licensing
will be reviewed in parallel.

Although switch-less reselling is allowed, new entrants have argued that a clear set of rules has not
been established. The NRA reports that the rules for reselling and service provision covering the
cases of branded and unbranded air-time have been clarified for mobile networks. A ruling will also
be adopted for fixed networks.

The Government is working on a legal framework for the licensing of radio-communications for
private use. A draft decree currently pending will set out new licensing conditions. Operators
complaint that no licenses were granted due to the lack of a new regulatory framework.

INTERCONNECTION

TI’s RIO is updated annually, and the NRA has regularly extended the number of services included
and reduced the prices. Interconnection charges are in line with best practice at EU level for local
access, single transit and double transit. The NRA has continued its policy of ensuring that the
interconnection regime is the least restrictive possible.

The RIO 2000 has just been modified by the NRA. The main changes concern the reduction of the
charges for number portability and carrier pre-selection; the reduction of the charges for
interconnection (at local and at single transit level) to a level below the upper limit of the best current
practice so as to improve competitive conditions for new entrants in that market; the inclusion of
certain non-geographical services; the inclusion of the terms for interconnection for the provision of
Internet access; and the inclusion of terms and conditions for the provision of half circuits for
interconnection. These amendments appear to remove most of the concerns expressed by new
entrants.

Fifty-one fixed-to-fixed interconnection agreements have been concluded (up from 22 in July 1999),
more than 10 agreements for mobile-to-fixed network (8 in 1999), and 6 for mobile-to-mobile
interconnection (3 in 1999). A number of further agreements are currently under negotiation.

The incumbent has expressed concerns about reliance on a ‘best current practice’ approach, on the
grounds that it is not related to the real costs of providing interconnection. In this respect, the Fifth
Report noted that TI’s costs were not sufficiently transparent. A detailed verification of compliance
with the cost-accounting system for interconnection should be carried out.

New entrants argue that some other points have still to be resolved. These concern the criteria for
the design of a new interconnection structure independent of TI’s network architecture, which the
NRA should have set by May 2000. The NRA launched an open public consultation, which ended in
July. The NRA reports that it is now considering the results of the public consultation in terms of the
cost/benefit of regulatory measures in the data and voice network. Another issue raised by new
entrants concerns reciprocal interconnection for traffic terminating on the networks of new entrants.
Following the results of a proceeding issued in July by the National Competition Authority, TI
accepted a number of conditions restoring fair competitive conditions.

With regard to fixed-to-mobile interconnection, the NRA affirms that the decision of December
1999, which set the structure of fixed-to-mobile calls, has had a positive impact on tariffs, in some
cases resulting in price reductions of more than 50% of the peak rate. Mobile termination tariffs are
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below the European average; however, new entrants in the fixed market are still concerned about the
level of mobile termination and about the effective application of the NRA’s Decision. It appears that
mobile operators consider that the competitive model is already showing its positive effects, i.e.
fostering the reduction of mobile termination tariffs.

LOCAL ACCESS

With a view to meeting the concerns of new entrants regarding the lack of access networks
competing with those provided by the incumbent, on 16 March 2000 the NRA adopted the Decision
on the unbundling of the local loop. This Decision covers physical unbundling of both copper and
fibre, logical unbundling (wholesale service provided by incumbent as a substitute, when access is
not available), collocation, and other side measures, but not shared access since, according to the
NRA, this was not requested by the new entrants.

TI presented its offer for unbundled services in May (setting the price for unbundled access to the
copper local loop at €13.58 per month). The service is being tested at 12 sites (with a maximum of
3 000 customers per operator) for three months starting on 1 October (Milan) and 30 October
(Rome and Turin). Fifteen operators have applied to take part in the tests; 11 have signed the
relevant contract. An external consultant is assisting the NRA in the evaluation of the economic
conditions.

New entrants consider that the proposed price is too high; that collocation is used as a barrier to
entry; that access to sites is problematic; and that the procedures are difficult to implement. In
general, they refer to a difficult negotiating process. The NRA has set up a unit to monitor the
implementation of unbundling, carrier pre-selection and number portability; it is working actively
with TI and the new entrants. A first Decision has been taken on outstanding issues regarding the
trial phase on which the incumbent and the new entrants could not reach an agreement.

It is expected that new entrants will be able to offer service by the end of the year. The NRA’s
decision on the incumbent’s offer is expected by the end of October/November. TI appealed against
the Decision with regard to the unbundling of fibre and the extension channel.

Progress can also be reported with regard to ADSL services since last year’s Report. TI has been
authorised to offer ADSL retail service for Internet access at 640 kbit/s, provided it also offers a
wholesale product to its competitors. This has been available since January 2000. In April the NRA
modified the economic and supply conditions of TI’s wholesale offer for 640 kbit/s. TI is
nevertheless offering xDSL services at speeds of 2-8 Mbit/s, without offering a wholesale product to
its competitors. Operators claim that this is a breach of the NRA Decision, which requires a
wholesale product for every retail xDSL service offered by the incumbent. The Rome Court of
Appeal accepted an appeal by a group of new entrants blocking TI’s retail offer for high-capacity
services (“Ring”) since the corresponding service was not available at a wholesale level. The
effective unbundling of the local loop should resolve this issue.

The results of a consultation concerning wireless local loop (WLL) were made public in February
2000. New entrants argued that the situation is uncertain as regards the number of licences, the
geographical coverage, the conditions, the licensing procedure, fees, and the timing of the
introduction of WLL, and asked for rules to enable trials to take place. The NRA says that it will
adopt a Decision on the provision of WLL broadband services in the 24.5 – 26.5 GHz band within
the next few weeks. This, in conjunction with other side measures, should clarify the licensing
framework for WLL services. With regard to the 27.5 – 29.5 GHz band, the NRA is awaiting
ratification of the corresponding CEPT Decision, which should be taken in late October.
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New entrants argue that a limited portion of spectrum in the 3.4 – 3.6 GHz band (provision of local
area network services) is available to the incumbent for historic reasons (the old concession), and
would welcome it be freed for WLL services. This portion of the spectrum is currently assigned to
the Ministry of Defence. The NRA is asking the Government to re-farm the spectrum for WLL as
soon as possible.

The NRA will soon grant test licenses to manufacturers for trials in the 40.5 - 42.5 GHz band for
WLL high-quality audio-visual services. This should end the current deadlock resulting from the fact
that, on the one hand, no manufacturer has started producing equipment in the absence of demand,
and, on the other hand, the corresponding licence procedures have not been drafted since
manufacturers are not producing equipment able to operate in that frequency band.

UNIVERSAL SERVICE/CONSUMERS/USERS

With regard to financial year 1999, the NRA decided to set up the sharing mechanism. TI, which has
a universal service obligation (USO), provided its net cost estimate of €295 million for financial year
1999, taking account of indirect benefits. An independent auditor reduced TI’s estimate of the net
cost by almost half. The NRA further reduced this amount to about €62 million. This reduction is
mainly due to the calculation of indirect benefits (about €48 million) and the exclusion from the net
cost of services considered as not genuinely universal and unprofitable customers in profitable areas.
The contribution of each operator is calculated as a proportion of its revenues less interconnection,
leased lined and roaming costs. The sharing mechanism extends to mobile operators. TI will be the
largest contributor with 57% of the total, followed by TIM (28%), Omnitel (about 14%) and the
second largest fixed operator Infostrada (1%). New entrants are exempted from contributing to the
fund if their share of contribution is less than 1%.

The NRA’s Decision of August 2000, inter alia, requires the incumbent to indicate for the year 2001
which services it would not provide in the absence of a specific obligation. It also provides for the
possibility for other operators to provide the universal service throughout Italy or in specific regions.

On 1 June 2000 the NRA adopted a targeted tariffs scheme for the provision of voice telephony
services to disabled users and users with special social needs. This includes a 50% reduction in the
monthly line rental charge for families meeting specific economic criteria (annual income of less than
€6 713) and social criteria (e.g. unemployed breadwinner), and free line rental for deaf people who
use special telecommunications equipment. The net cost of this measure has been included in the net
cost of universal service, but identified separately. The special tariff scheme is expected to become
operational in the course of 2001, following the adoption of an implementing decision concerning the
national social security service.

The incumbent considers that the adoption of special terms for users with special social needs
guarantees the affordability of voice telephony services, making the current price cap mechanism
unnecessary. New entrants support the principle of financing the USO out of general taxation;
mobile operators do not oppose the financing of the fund with contributions from operators
calculated on the basis of net revenues.

As a condition imposed in the SEAT-TI merger, TI has to offer new entrants access to its directory
database free of charge, and to include their numbers in the database. This will be managed by a third
party from 2003, under the control of the NRA.

The NRA has wide-ranging responsibilities with regard to subscribers and users, and in settling
complaints and disputes. On the basis of complaints from consumers, the NRA puts pressure on
operators, particularly to guarantee fair information, the right of choice, and quality of service.
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Operators have to publish a service agreement covering relations with consumers. The NRA is
conducting a public consultation on this issue with a view to setting specific guidelines, including
minimum quality-of-service parameters.

MOBILE SERVICES INCLUDING THIRD GENERATION AND ROAMING

Operators complained about lack of transparency regarding frequencies for second-generation (2G)
mobile, since plans showing the assignment of frequency to individual operators were not available.
In February 2000, the Ministry of Communications adopted an updated version of the National
Frequency Plan.

Four mobile licences have been granted so far (the fourth mobile operator started commercial
operations only in May 2000, so competition in that market has increased since last year’s report).
Demand for 2G services continues to grow rapidly, both for voice telephony and for special services,
such as SMS. Italy has the highest ratio of subscribers per MHz in the EU. As a pro-competitive
measure, TIM and Omnitel are obliged to offer roaming to the networks of the third and fourth
mobile operators (for a limited time). There are currently no mobile virtual network operators. The
analogue band is still occupied by the incumbent’s mobile subsidiary. The analogue system is to be
phased out by 2005. The analogue switch-off is complicated by the large, albeit steadily decreasing,
number of analogue subscribers (down from 3.6 million in 1998 to 3.2 million in 1999).

Operators consider that 2G frequency re-farming should be accelerated in order to ensure sufficient
network capacity to cope with the increasing number of customers per MHz and the provision of
national roaming to new entrants. According to the National Frequency Plan, further GSM 1800
frequencies are to be allocated by January 2002. However, given the frequency scarcity referred to
above, in March and May the NRA informed the Government that it was necessary to free all the
GSM 1800 spectrum. In parallel, the NRA has launched an investigation of the needs and current use
of the radio spectrum by the four operators. In August the Ministry reached agreement with the
Ministry of Defence to free 5 + 5 MHz from 1 January 2001; a further 5 + 5 MHz will be available in
the course of 2001, and a further 20 + 20 MHz will be made available to cover the needs identified
by the NRA. Before assigning the frequencies the NRA is awaiting the adoption (expected in the
next few weeks) of a Ministerial Decree modifying the National Frequency Plan. Besides the
measures above, the NRA is expected to review the assignment procedures by 30 June 2001.

Italy has completed the licensing framework for 3G systems. This included a number of NRA
Decisions regarding the general principles for licensing, asymmetric measures to enable new entrants
to compete with GSM operators with a 3G licence (including roaming between 2G and 3G
networks), and possible access for mobile virtual network operators (MVNOs). The call for tenders
and the tender procedure were adopted jointly by the Prime Minister’s Office, the Ministry of
Communications and the NRA at the beginning of August.

Italy has completed the tender for 3G licences. Five licences valid for 15 years will be granted by the
end of the year. The tender procedure was in two parts: a beauty contest, followed by an auction
with successive and unlimited rounds of bidding. The starting point for the auction was €2bn per
licence. Each licensee will be granted 2 × 10 MHz of paired spectrum plus 5 MHz of unpaired
spectrum. Licensees will be required to cover regional capital cities within 30 months after 1 January
2002. By the end of the next 30-month period, licensees will be required to cover all main provincial
cities.

With regard to 3G systems, MVNOs will not be granted access before 2010, i.e. eight years after the
issue of the licences, so as to allow the licensees to recover the cost of their investments in network
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infrastructure, licence fees, etc. UMTS frequencies are being vacated by the public broadcaster RAI
TV, in accordance with an agreement reached between RAI and the Ministry. The NRA’s Decision
of December 1999, mirroring the National Frequency Plan, does not provide clear timing for the
availability of frequencies. However, operators are confident that the Ministry is taking the necessary
measures to free the spectrum. The Ministry and the NRA confirmed that this is the case.

TARIFFS

In December 1998 and June 1999 the NRA took two decisions to allow tariff re-balancing, and in
July 1999 made its final decision to introduce a price-cap system for the period 1999-2002. The price
cap covers the period from August 1999 to 31 December 2002 and, for all voice telephony services,
is set at the inflation rate minus 4.5%. It includes three sub-caps for residential services; installation
and line rental; and local telephony.

Between 1997 and 2000 the average price of international calls fell by 30% for residential users and
by 36% for business users, and the price of a 3-minute and a 10-minute long-distance call fell by 19%
and 26% respectively. The line rental charge and the cost of local calls have both risen (+7% for a
10-minute local call between 1997 and 2000).

The audit carried out by an independent auditor on behalf of the NRA confirmed the persistence of
an access deficit of about €2.3bn for 1997, falling to €1.54bn for 1998. These data have been
supplemented by the report of the audit for fiscal year 1998, completed in July 2000, which included
additional information on the evolution of the access deficit. According to the NRA, access deficit
should disappear by 2002, due to tariff re-balancing, market evolution (i.e. the sale of ISDN and
other highly remunerative services on the same access network), and cost savings. The inflation
index for 2000 is over 2%, which allows an annual nominal increase in the line rental charge, through
the corresponding sub-cap, of over 3% per year.

However, TI claims that the NRA’s assessment of tariff re-balancing does not take account of line
rental costs related to the relationship with the retail consumer (billing, customer assistance, etc.),
which it estimates at roughly €0.57bn. TI considers that the sub-caps on the line rental charge and on
local tariffs (respectively set at 1% + inflation and 0% + inflation) prevent it from completing the re-
balancing process. New entrants argue that the level of access deficit claimed by TI is not accurate,
and fear that it will result in increases in the line rental charge being offset by further decreases in call
charges, thereby reducing their potential profit margin. Some are concerned, in the context of local
loop unbundling, about the risk of a price squeeze for new entrants if TI is not allowed to set its line
rental charge at a level sufficient to cover all underlying costs.

The incumbent’s discount policy continues to be a cause of concern to its competitors. In July a
group of new entrants presented a detailed dossier to the NRA, claiming that TI’s discounts to large
businesses and public administrations resulted in retail prices below the corresponding
interconnection rates charged to new entrants. In September the NRA opened an inquiry into
possible anticompetitive behaviour by TI, which is expected to be concluded within 90 days. Earlier
in July the NRA had authorised TI to offer, on a temporary basis, a specific tariff package for end
users, since it included economic conditions which were not below TI’s costs for the provision of
voice telephony services. In parallel, the NRA launched a specific inquiry with a view to ascertaining
whether TI’s interconnection charges to competitors are applied equally to its internal divisions.

According to the Italian framework law, all operators must communicate new offers to the NRA at
least 30 days in advance. New entrants consider this obligation to be disproportionate, since they are
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unable to react quickly to new offers from their competitors. The NRA says that the measure is not
discriminatory, since it applies to all operators.

COST ACCOUNTING

Although auditing for fiscal years 1998 and 1999 was also launched late, some improvements can be
reported since last year. The audit for accounting year 1998 was completed in July 2000. It would
appear that the statement of compliance has not yet been published, and that a description of the cost
accounting system is not available to third parties. The degree to which compliance with the cost-
accounting system for interconnection has been verified remains to be demonstrated.

The audit for fiscal year 1999 is under way. TI recently provided preliminary data (the final data for
1999 were provided in September). It will probably be completed early in 2001, once the NRA has
established a precise cost-accounting methodology. In order to draw up the guidelines for cost
accounting, the NRA commissioned a consultant to draft criteria for a cost-accounting model and the
related methodology, with particular reference to access services. According to the NRA, these
criteria will be adopted in November 2000.

Some progress can be reported with regard to cost accounting of interconnection for both fixed and
mobile operators. With a view to gathering the opinions of market players on the introduction of a
new costing model based on current costs for fixed interconnection, in spring 2000 the NRA
launched an open public consultation. Following the results of this consultation, the incumbent’s RIO
for 2001, which is to be published in November 2000, should be based on current costs. The NRA
has yet to define the corresponding cost-accounting methodology (this was expected in June). With
regard to mobile operators, in June the NRA adopted a methodology of fully allocated current costs
for mobile termination for 1999, and it is currently verifying mobile operators’ accounting systems.
This is intended as an intermediate step to implementation of the LRIC methodology to mobile
operators with significant market power. In the case of leased lines, the NRA considers that the data
provided by the incumbent were not sufficiently disaggregated to carry out an assessment of TI’s
costs.

Market players are concerned that different cost-accounting methodologies have been set for
different markets/services. In their view, this results in an unharmonised costing methodology. The
pricing of the local loop will be based on fully allocated historic costs, while the RIO will be priced at
current costs from 2001. The same costing methodology (current costs) has been imposed for mobile
services, that should move to LRIC only in the future. The NRA explained the difficulty of moving
away from a fully allocated historic costing methodology. The present situation is a transitional
phase, leading to the implementation of current costing of all services. The NRA intends to scrutinise
the impact of the changes under way before completing the transition. Once current cost accounting
has been tested, it should be used for the pricing of all services (including access to the local loop,
number portability, and carrier pre-selection).

LEASED LINES

In 1999 the incumbent was still the sole supplier of leased lines. Competition is now developing in
long-distance and backbone services provided by alternative operators. The incumbent still
dominates the local and short-distance markets. Over 60% of demand was accounted for by
businesses, with ISPs taking only about 2% of the total.
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The October Decision amending the RIO 2000 imposes the inclusion of terms and conditions for the
provision of half circuits for interconnection, for circuits of 64 kbits, 2 Mbits and 34 Mbits, 2 km and
5 km long. In assessing the corresponding economic conditions, the NRA will take account of the
price ceiling indicated in the Commission Recommendation on leased lines interconnection pricing.

Data for July 2000 indicate that the situation with regard to international leased lines has improved,
with a significant fall in tariffs from 1999 to 2000. With regard to 2 Mbit/s half circuits, reductions of
about 40% are reported for a line to the USA, and about 30% for distant and near EU lines. With
regard to 64 kbit/s half-circuits, tariffs for a line to the US have decreased by about 30%; the
reduction is about 19% for lines to distant and near EU. However, tariffs remain significantly above
the EU average for all kinds of leased lines, except for 2 Mbit/s lines to the USA (which are below
the average), and for 2 Mbit/s lines to far EU (just above the average).

The Fifth Report indicated that in 1999 tariffs for national half circuits for all distances (2 km, 50 km,
and over 200 km) were above the EU average for most types of line. Following an investigation of
the provision of leased lines, in July 2000 the NRA instructed the incumbent to reduce its prices for
urban and inter-urban lines by an average of 23.7%. The modified tariffs have not yet been published.
The NRA is expected to adopt a decision on the correct application by TI of this decision by the end
of October. The conclusion of the investigation refers to measures to increase the transparency of the
offer (calculation of the electrical distance), improve delivery and timing, modify the economic
conditions, widen the range of services offered, and prepare a specific service level agreement for
backbone and short-distance circuits.

NUMBERING

The NRA issued a new Numbering Plan in July 2000, updating and modifying the Numbering Plan of
July 1999. Responsibility for numbering is currently shared between the NRA and the Ministry.
Although the procedures for number allocation are adopted by the NRA, numbers are assigned by
the Ministry. New entrants claim that the division of tasks between the Ministry and the NRA still
needs to be improved.

The new Plan has been updated, inter alia, to take account of the introduction of new services and of
the related numbering requirements. A dedicated number range (first digit = 7) for Internet access
has been introduced, as requested by new entrants.

The initial implementation of carrier pre-selection (CPS) and number portability (NP) has been slow
and difficult. The NRA’s Decision regarding the general principles was not adopted until the end of
1999. This late decision and the introduction of two separate profiles requested by new entrants
delayed the introduction of CPS for intra-district calls until May 2000 for Milan, June 2000 for
Rome, and July for the rest of Italy.

However, subsequent NRA decisions significantly simplified the ordering procedures originally
offered by the incumbent by increasing the number of orders to be processed each day (set at 12 000
for CPS) and generally facilitating the introduction of these facilities. The economic conditions are
also being modified. The service is available for all kinds of calls (international, long-distance, local,
mobile). Thirty-four operators have signed an interconnection contract for CPS, with 13 operators
already active on the market, while 13 contracts for NP have been signed. Over 200 000 CPS
contracts have been implemented so far; about 30% of orders have yet to be processed. The
implementation of NP remains slow; however, demand is low, lower even than the minimum number
of orders which the incumbent is required to process (1 100 orders per day). An NRA task force has
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been set up to monitor CPS, NP and LLU processes, and also deals with the alignment of NP and
LLU provision processes.

New entrants have expressed concerns about the efficient allocation of numbers, as the Numbering
Plan allocates geographical numbers in blocks of 10 000. New entrants claim that this results in there
being no geographical numbers available in some districts. The NRA reported that, following an
appeal admitted by the Regional Court, the above provision is currently being modified, in
cooperation with the Ministry of Communications, so as to allow a more flexible method of number
allocation in local districts (operators are allowed to divide the block of 10 000 numbers into sub-
blocks of 1 000 numbers related to local areas within a given district). In addition, the NRA reports
that the New Numbering Plan includes measures aimed at solving the shortage of geographical
numbers (e.g. the availability of geographical numbers starting with the digit “1”, which allows the
use of new numbering blocks (0112, 0113..)).

Operators indicate that the numbering database is still managed by a subsidiary of the incumbent,
although number allocation as such is dealt with by the Ministry (the Technical Institute) via the
NRA. Although there is no evidence of discrimination, this situation does not ensure independence in
the management of numbering and separation between regulatory and commercial functions. The
NRA says that the transfer is being planned.

Operators have argued that there are problems in relation to the allocation of short codes, and that
their use needs to be rationalised in order to avoid possible discrimination between the incumbent
and its competitors. New entrants continue to argue that the procedures and timing for number
allocation are not transparent. It would appear that the problem subsists in the New Numbering Plan
adopted by the NRA at the end of July.

Mobile number portability is to be introduced by 1 June 2001. It appears that the mobile operators
have different positions, with the fourth operator strongly supporting its implementation and the
other three operators concerned about the associated costs/benefits.

RIGHTS OF WAY

Market players have serious concerns about the granting of rights of way. The concerns noted in the
Fifth Report remain.

Operators have argued about possible discrimination in the granting of digging rights, given the
involvement of the municipalities in telecommunications (the local utility obtains the right to dig far
more easily, or digging is denied to other operators, thus establishing an obligation to connect
through the network of the local utility). In some cases (Bergamo, Padova), it appears that digging
rights have been reserved to the municipality.

This situation is detrimental to new entrants’ infrastructure deployment plans. The situation is highly
variable, since different approaches are adopted by the different local authorities. Some
municipalities (Milan, Modena, Naples, Reggio Emilia, Rome, Turin, Varese) have drafted specific
regulations and allow digging under certain conditions (fees, sharing of infrastructure, availability of
ducts to the municipality, etc.). In other cases (e.g. Bologna, Brescia, Catania, Como, Florence,
Genova, etc.), the municipality does not allow digging (in some cases this was possible earlier), or no
decision has been taken on this matter. Operators also complain about the diversity of approaches
followed by local municipalities with respect to fees, sharing of infrastructure, procedures, etc.
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New entrants report problems in obtaining rights of way from ANAS, the State department
maintaining national roads. It appears that ANAS imposes costly conditions for granting rights of
ways alongside/under these roads (such as reserving capacity for ANAS, or the payment of a fee
linked to turnover).

The NRA has opened an investigation with a view to drafting an ad hoc decision regulating the
granting of rights of way; however, the power of the NRA is limited, as most powers are allocated at
local level. The NRA also considers that the expected revision of the licensing scheme should
provide operators with clear rights with regard to digging.

A significant improvement has been adopted with regard to access to landing stations of submarine
cables, which are controlled by the incumbent. The NRA’s Decision of October 2000 modifying the
RIO required TI to include terms and conditions for access to submarine cable stations.

With regard to antennas for mobile telephony, the first two mobile operators are asked to grant
sharing of sites and antennas on cost-oriented economic terms in order to facilitate the market entry
of the 3rd and 4th mobile operators. Mobile operators claim that this provision has remained
substantially ineffective because of the limits imposed by national legislation on electromagnetic
radiation emissions. According to the NRA, however, cooperation on mast sharing functions well in
small cities and less populated areas.

According to mobile operators, it is impossible for two radio base stations to share the same space
without exceeding the limits set by Italian legislation for the exposure of the general public to
electromagnetic fields. These limits are stricter than those indicated by the Council Recommendation
of 12 July 1999 on the limitation of exposure of the general public to electromagnetic fields
(1999/519/EC). New mobile operators claim that, as a result, in large towns it is very difficult to
obtain new sites so as to achieve coverage of all the territory. Some of the powers are allocated at
local level, and it appears that some regions have set lower limits. However, Parliament is debating a
draft Law harmonising the limits at national level.

DATA PROTECTION

The Telecommunications Data Protection Directive (97/66/EC) has been substantially transposed by
Decree No.171 “Disposizioni in materia di tutela della vita privata nel settore delle
telecomunicazioni” of 13 May 1998. However, it appears that some specific provisions have not
been properly transposed.

Data protection is the responsibility of the Data Protection Authority and the Ministry of Justice.

New entrants have expressed concern about the possibility that TI may be using data on traffic
terminating on the networks of its competitors for commercial purposes. Operators drew the NRA’s
attention to this matter during a hearing. New entrants claim that the incumbent offers discounts to
their business clients which are tailored to the client’s traffic profile. According to the new entrants,
this is possible only by monitoring interconnected traffic.

Customers and new entrants indicated that the national law is too restrictive with regard to the
automatic deletion of digits in itemised bills - currently 3 - and asked for some flexibility in this
respect, i.e. for the facility to be provided on request only. The Italian authorities, however, consider
the corresponding provision to be fair and balanced.
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INTERNET

The Italian market for Internet service provision is growing rapidly, with many small ISPs on the
market in addition to the main established companies. The number of Internet subscriptions per 100
inhabitants has more or less quadrupled since last year (from 4.4 to about 16). The largest ISP is the
Internet subsidiary of the incumbent, which has a market share of about 53%. The freenet model
contributed to the growth in the number of subscribers in 1999 (from 3.2 million in 1998 to 8.2
million in 1999).

The NRA has adopted regulatory measures fostering access to the Internet and improving the
interconnection conditions for ISPs. These include a modification to the old Numbering Plan, which
allows the use of a dedicated number range (first digit = 7) for Internet access; and the inclusion in
the RIO of interconnection for Internet access for ISPs. The provision of wholesale ADSL services
also specifically addressed some needs of the ISPs.

The Government recently presented to Parliament a bill to allow ISPs to benefit from the same
reference interconnection offer as applies to telecommunications operators with an individual licence.
Moreover, the financial law, presented to Parliament at the end of September, includes a measure
promoting fast Internet access for schools, research centres and for people with low incomes.



187

LUXEMBOURG

OVERVIEW

The Fifth Report noted that although a series of licences had been issued, the fixed market was still
fully dominated by the incumbent operator and that new entrants had not yet started operating. It
identified concerns about the effective separation of powers within the Ministry between regulatory
functions and control of the State’s stake in the incumbent operator; the prohibitive level of
interconnection charges, in particular for domestic (local) calls; the incomplete scope of the reference
interconnection offer (RIO); ILT’s lack of powers to settle interconnection disputes; uncertainty
about the timely introduction of carrier pre-selection; and the fact that no new entrant had yet been
authorised to lay cables, due to the lack of applicable procedures and the lack of coordination among
the administrations concerned.

Since then, it appears that the issue of the separation of regulatory functions has almost been
resolved. ILT has taken a series of measures which have created favourable conditions for market
entry: assignment of wireless local loop frequencies, completion of the RIO, reduction of
interconnection charges, introduction of carrier pre-selection and provision of collocation rooms for
new entrants. The number of licences granted is large relative to the size of the country. However,
although Luxembourg has put in place a number of operational measures to allow competition to
take off, there is still only limited competition, particularly as regards the placing of infrastructure
and interconnection. Six interconnection agreements have been concluded. However, as a result of
gaps in the implementation of the EU regulatory package, in particular with respect to rights of way,
a number of operators have been unable to start operating.

The market is still dominated by the incumbent operator. There are two operators offering mobile
services, one of them being the incumbent’s subsidiary. Five operators offer national voice telephony
and nine offer international voice telephony. National public network services are offered by six
operators and international public network services by thirteen operators.

NATIONAL REGULATORY AUTHORITY AND APPEALS

The Fifth Report identified concerns about the effective separation of powers within the Ministry
between regulatory functions and control of the State’s stake in the incumbent operator. A
Government reorganisation which took effect on 11 August 1999 resulted in the regulatory tasks
being assigned to the Ministre d’État, who has delegated his functions to the Minister for
Communications. The Board of Directors was reorganised at the end of 1999, with two officials
from the Ministry of Finance being appointed as the new Chairman and as a Member of the Board,
and an official from the Ministry of State (Media and Communications Service) as Vice-Chairman;
given the delegation of regulatory functions from the Ministry of State to the Ministry of
Communications, none of those officials appears to work within a Ministry responsible for
regulation.

New entrants welcome the very constructive and proactive approach by the national regulatory
authority - Institut Luxembourgeois des Télécommunications (ILT) - which uses its powers to the
full in order to implement the regulatory framework. They emphasise its strong role in conciliation.
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Under the law on administrative organisation (Loi du 7 novembre 1996 portant organisation des
juridictions de l’ordre administratif), operators can appeal against ILT decisions to the
administrative courts. For the enforcement of individual rights with respect to interconnection,
operators must apply directly to the civil courts.

LICENSING

As noted in the Fifth Report, in practice licences are granted in good time, even though the time
limits laid down by the legal framework do not correspond to the limits provided for in the Licensing
Directive.

Licensing conditions are considered to be reasonable. Not all licensing conditions have been
determined yet, as the corresponding decree on radio paging has still to be adopted and published.

Wireless local loop licences have been assigned to five operators (Decision 00/39/ILT of 31 July
2000). It was not necessary to resort to the intended beauty contest (Decision 00/34/ILT of
9 February 2000), as there were sufficient frequencies available for all applicants.

ILT has sent operators a questionnaire requiring them to report on a series of issues. Operators say
that this places a heavy administrative burden on them, and some consider the scope of reporting to
be excessive. Others accept that ILT might need these data in order to monitor the evolution of the
market; however, ILT should review the questionnaire regularly to ensure that the scope of reporting
is kept to the minimum needed. ILT claims that it needs to collect those data in order to report to the
Government on the status of markets and to compile statistics. The EU regulatory framework does
not prohibit the collection of data, and indeed it appears to be most helpful that ILT collects the data
in question to form the basis of its analysis of the Luxembourg market. However, the data collected
so far have not yet allowed any reporting.

As previously reported, operators consider licence conditions on quality criteria and targets to be
excessive.

INTERCONNECTION

Negotiations between operators

New entrants consider the time taken to conclude interconnection agreements to be reasonable in
cases where all issues are covered by the RIO; however, where other issues are involved,
negotiations are reported to have lasted about nine months, which is regarded as excessive.

In its Decision 99/15/ILT of 31 March 1999, ILT fixed maximum limits of 4 months for the
negotiation and 6 months for the implementation of interconnection agreements, starting from the
beginning of negotiations (establishment of an agenda). However, new entrants have reported that
those time limits have not been observed, i.e. negotiations have lasted longer than 4 months and
interconnection has still not been provided more than a year after the negotiations were concluded.

The incumbent says that it has concluded five agreements with fixed operators, and that in all cases
interconnection has been delivered within six months.

Reference interconnection offer

ILT set minimum conditions for the incumbent’s reference interconnection offer (RIO) in Decision
99/15/ILT of 31 March 1999. It approved the incumbent’s RIO 2000 (Catalogue d'interconnexion de
l'Entreprise des Postes et Télécommunications) in its Decision 99/30/ILT of 17 December 1999. ILT
can, where appropriate, modify the conditions of the RIO during its period of validity.
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The minimum conditions imposed by ILT include two locations for interconnection. New entrants
consider this to be insufficient, particularly as the two points of interconnection (POIs) provided only
allow for interconnection at single tandem level. New entrants require interconnection at local level,
which would enable them to reduce the length of leased lines, which are charged in relation to
distance; in view of the current high level of interconnection charges, they consider that the setting of
POIs exclusively at single tandem level deprives them of an essential opportunity to compete. The
incumbent operator points out that its network was designed for national and international traffic
only; the provision of interconnection at a local level would require a modification of the signalling
system; the costs of such modifications would, however, be excessive, given that only one operator
had requested interconnection at a point other than those currently provided. Construction of further
POIs would therefore not be economically viable. ILT is currently examining whether the
forthcoming RIO will include further POIs; this depends on the economic viability of introducing
POIs at a local level, taking into account the traffic routed into local POIs, and the possibility that
the introduction of two levels of charging might penalise new entrants. However, it is intended to fix
further locations for interconnection of halved leased lines.

The incumbent has not so far provided collocation, claiming that there is no space available. As a
result, operators have been unable to implement the interconnection agreements they have
concluded. New entrants consider that they have thereby been denied interconnection. The
incumbent points out that operators have realised virtual collocation; it is currently upgrading its
facilities. In addition, in the meantime, 2 collocation centres are available at the 2 POIs.

The RIO sets out the essential conditions for termination and origination; collocation and links;
transit services; and halved leased lines; however, it does not cover interconnection to mobile
services. New entrants have expressed concern about the scope of the RIO, which does not cover
interconnection for new services; interconnection of halved leased lines; and interconnection services
for special numbers, such as freephone numbers. New entrants point out that they had to negotiate
with the incumbent operator for interconnection to new services and special numbers (premium
services), and that the negotiations were unreasonably slow. The incumbent points out that it had
made a similar offer for interconnection to premium services to all operators. The forthcoming
interconnection offer would cover this service.

Although the RIO has not been published, the incumbent must send it to any person requesting it
within two days.

Tariffs

ILT has approved (Decision 99/30/ILT of 17 December 1999) the incumbent’s interconnection tariff
for 2000, which falls within the EU benchmark range for single tandem charges and involves a
reduction of about 14.4% in the interconnection tariff. However, adequate comparison with the EU
benchmark requires the call set-up charge to be taken into account, and then the tariff set
substantially exceeds the EU benchmark for single tandem. New entrants point out that the tariff set
is obviously not cost-oriented, as it exceeds the incumbent’s retail tariff. The level of interconnection
charges for domestic calls constitutes a prohibitive barrier to entry into the voice telephony market.
High interconnection tariffs are a disincentive to offering voice telephony to end-customers relying
on interconnection provided by the incumbent operator. Interconnection in Luxembourg is provided
via a single point of interconnection, with a second point as a backup facility, and a single
interconnection tariff is proposed for the origination and termination of all domestic calls. As most
domestic traffic consists of local calls, new entrants consider that the reference for comparing
interconnection charges at a European level should therefore be the charge for local interconnection.
The incumbent claims that the level of the interconnection tariff still leaves a margin for new
entrants. ILT pointed out that competition on long-distance calls is not possible in Luxembourg,
given the size of the country; an operator entering the national market would necessarily have to pay
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an interconnection charge for call termination and origination, without being in a position to offer
long-distance calls. Therefore, there would effectively only be a small margin left between the
interconnection tariffs and the incumbent’s retail tariff. This would, however, be due not to excessive
interconnection charges, but to the absence of an additional transport service offered by the new
entrant. ILT pointed out that the forthcoming interconnection tariffs would be set on the basis of
long-run incremental costs (LRIC) and would be lower than the current tariff.

Tariffs for interconnection to mobile services are not covered by the RIO and must be negotiated
with the incumbent; the level of tariffs has not been communicated to the Commission.

Significant market power

The incumbent operator has been notified as having significant market power (SMP) on the various
markets identified in the Interconnection Directive. Two mobile operators have been notified as
having SMP on the mobile market, one being the incumbent’s subsidiary. No mobile operator has
been notified with respect to the national interconnection market.

Dispute settlement/conciliation procedures

New entrants consider ILT’s lack of power to deal with interconnection disputes to be a major
barrier to market entry. As mentioned in the Fourth and Fifth Reports, the current legal framework
does not enable ILT to take binding decisions to solve interconnection disputes, but only to make
proposals for conciliation. As a result, the conciliation procedure (under Article 27 of the Law, in
conjunction with ILT Decision 99/21/ILT of 3 June 1999) has proved to be ineffective with respect
to a series of issues. For this reason, dispute settlement is not regarded as a viable means of
enforcing new entrants’ right to interconnect. Due to its lack of powers, ILT was not in a position to
resolve interconnection disputes in a series of cases, e.g. where a new entrant required
interconnection at further points of interconnection in addition to the two provided to new entrants;
where a new entrant requested interconnection for value added services; and in all cases where new
entrants consider that mandating facility sharing is necessary to enable them to enter the market
(antenna sharing, collocation). New entrants therefore consider that conditions conducive to enabling
them to enter the market have not been set by ILT (interconnection points, facility sharing) or could
only be agreed after lengthy conciliation procedures (interconnection for premium services).

Under the EU regulatory framework, the regulatory authority must resolve all disputes on
interconnection, which implies that any operator must be in a position to bring his case to the
regulatory authority and obtain a decision on his right to interconnect, the regulatory authority fixing
the conditions. The Government currently has no plans to grant ILT the necessary powers, arguing
that recourse to the court is a sufficient means for operators to enforce their rights.

LOCAL ACCESS

Some new entrants offer data transmission and Internet access. Luxembourg has a cable TV (CATV)
penetration rate of more than 90%, and cable operators are expected to enter the local access
market. No CATV network operators currently offer data transmission services. There is a large
number of small regional and local CATV operators which will probably not be financially able to
interconnect their networks with other network operators. Competition from CATV is therefore
likely to take off only in urban areas. However, the Government has launched an initiative to
encourage CATV operators to enter the telecommunications market.

Tests are currently being carried out to assess the viability of power-line-communication for data
transmission. Two operators currently offer data transmission to enterprises via wireless local loop.



191

Local loop unbundling is not compulsory for any of the three types of access (high-speed bit-stream
access, access to the copper line, and shared access). In the context of the proposed EU Regulation
on unbundled access to the local loop, ILT is committed to set the conditions for the incumbent’s
reference offer for 2001.

UNIVERSAL SERVICE/CONSUMERS/USERS

Universal service obligation has not been mandated as the ILT considers that, so far, all requests for
access to the basic services have been fulfilled.

Thus, no universal service financing scheme has been set up.

Quality of service appears to be ensured: all licences require operators to comply with the quality
criteria laid down in Annex III to the Voice Telephony Directive, or more stringent criteria.

The directory service is provided by a single operator (EDITUS), which is a subsidiary of the
incumbent. New entrants have expressed concern that they have to pay this operator to register their
clients in the directory, even though the directory service is a profit-making activity. The incumbent
says that new entrants are free to launch a directory themselves, that it would provide the necessary
subscriber data, and that it had indeed already done so. Indeed, Article 43 of the
Telecommunications Act requires operators to provide subscriber data to other operators. However,
the conditions under which such data must be provided to directory service providers are not clear:
in particular, no price criteria are set.

MOBILE SERVICES INCLUDING THIRD GENERATION AND ROAMING

The Regulation of 28 January 1999 lays down the conditions for use of the spectrum and ILT’s
Decision 99/24 of 16 June 1999 the conditions for assignment of frequencies. However, there is a
lack of transparency as regards the available bandwidths, as the frequency allocation plan has not yet
been established. It is expected to be adopted in October 2000, and to include rules on licence
conditions for radio-paging, thus completing the framework for the granting of frequencies.

As described in the Fourth and Fifth Reports, two dual-band GSM 900/DCS 1800 licences have been
granted, one to the incumbent and one to a new entrant. They have been assigned a similar
bandwidth of frequencies. The phase-out of analogue mobile networks was completed in 1995.

On 18 May 2000 the Government decided on the principles for the award of third-generation (3G)
licences: four licenses are to be awarded, with comparative bidding on the basis of predefined quality
criteria; the bidding procedure is to be organised by ILT; facility sharing and reduction of sites will
be important criteria; the UMTS Decision (129/1999/EC) will apply; the licences will be awarded in
the first half of 2001. No decision has yet been taken on whether to impose national roaming
between 2G and 3G.

There is no specific obligation on 2G or 3G operators to grant mobile virtual network operators
access to their networks; however, there is a general obligation on SMP operators to grant access.

Operators are generally satisfied with the principles and the procedure. Some operators questioned
whether the award of four licences was not excessive, given the small size of the market. Operators
expressed a preference for a single infrastructure for 3G mobile services, combined with the
provision of access to service providers, in particular on the grounds that environmental enquiry
procedures make it extremely difficult to gain access to land in Luxembourg. The Luxembourg law
provides for a “commodo-incommodo” procedure (Loi du 10 juin 1999 relative aux établissements
classés), which makes the construction of radio-emission stations subject to public consultation and
an environmental impact assessment. For the roll-out of the GSM network there were already 140
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procedures pending. Every 3G station will be subject to the procedure. Operators believe that the
creation of the 2 000 stations needed for 3G will suffer major delays, and expressed doubts about the
Government’s prediction that the third-generation mobile service will be operational at the beginning
of 2002. The Luxembourg authorities are currently examining how to establish suitable procedures;
however, progress depends on operators deciding on the structure of the network they intend to
build.

ILT has set the conditions for the assignment of frequencies for wireless local loop services
(Decision 00/34/ILT of 9 February 2000). ILT announced in Decision 00/39/ILT of 31 July 2000
that all WLL frequencies had been assigned to five operators.

TARIFFS

New entrants and the incumbent agree that the monthly line rental charge (LUF 480
(EUR 11.89886)/month) is obviously below costs. The line rental charge and retail domestic tariffs
have not been assessed to ascertain whether they have been rebalanced and are cost-oriented. No
timetable for the completion of tariff rebalancing has been communicated to the Commission so far.
New entrants are concerned that the incumbent’s voice telephony retail tariffs are not subject to
control by ILT. They also complain that there is insufficient control of the incumbent’s tariff policy
as regards misleading publication of voice telephony tariffs, concealing the real cost of
communications. A regulation imposing cost orientation of the voice telephony tariffs of SMP
operators has not yet been adopted.

COST ACCOUNTING

The incumbent did not submit a description of its cost accounting system to ILT until 6 April 2000,
and even then it was limited to interconnection; the regulatory authority has not yet verified the
description. It is based on fully distributed current costs. The incumbent has not yet provided any
description of its cost accounting system for leased lines and voice telephony. ILT is currently
working on the accounting methodology, but no details have been published yet. As the necessary
regulatory framework is missing, new entrants feel that the issue of cost accounting for voice
telephony and leased lines tariffs is not being adequately addressed. They are also concerned that ILT
is not properly monitoring the incumbent’s obligation to keep separate accounts. ILT points out that
it does not currently have the power to publish a statement of compliance of the incumbent’s cost
accounting system. However, such an obligation is expected to be introduced before the end of the
year with regard to the cost accounting systems for leased lines and voice telephony.

Operators are concerned about the extension to all operators, including those subject to the
declaration procedure, of the obligation to establish separate cost accounting systems, as they
consider this to be an example of over-regulation.

LEASED LINES

New entrants are concerned that the incumbent operator grants major business customers discounts
of up to two thirds off the published standard tariffs for leased lines, and that these discounted tariffs
are not published and are not monitored by the regulator. A regulation imposing cost orientation of
leased lines provided by SMP operators has not yet been adopted.

Tariffs for leased lines are currently not subject to cost orientation. A regulation imposing cost
orientation of the leased lines tariffs of SMP operators has not yet been adopted.
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Tariffs for most types of leased line are within the EU benchmark range. However, no information
could be collected as regards the most frequently used type of leased line, the 2 Mbit/s 2 km circuits.

NUMBERING

No concern has been expressed as to the availability of sufficient numbers and the timely allocation
of numbers.

Carrier pre-selection (CPS) was required to be available from 1 July 2000. Decision 00/35/ILT of
23 May 2000, as amended by Decision 00/37/ILT of 16 June 2000, requires CPS to be available for
all calls (international and national together) from 1 July 2000 until 30 June 2001, while separate
CPS for national and international calls will not be required until 1 July 2001. New entrants say that
excessive interconnection tariffs and the fact that interconnection is provided only at single tandem
level make it difficult for them to enter the national or local market. However, they welcome CPS for
national and international calls, as this allows them to offer subscribers a complete package (of
international/national calls). New entrants expressed concern that CPS is not available for fixed-to-
mobile calls. Decision 00/35/ILT of 23 May 2000, as amended by Decision 00/37/ILT of 16 June
2000, clearly requires CPS for fixed-to-fixed and for fixed-to-mobile calls, as it applies explicitly to
all traffic from a subscriber’s line identified by a number. ILT defined the technical arrangements in
its Decision 00/36/ILT of 23 May 2000, following a broad consultation with operators and in terms
which operators regard as satisfactory. However, they complain that the Decision was taken very
late. Operators are currently carrying out tests which appear to show that this facility is feasible.

RIGHTS OF WAY

Under the national regulatory framework, rights of way on public land must be granted free of
charge.

The Fifth Report identified refusal to grant rights of ways as a major obstacle to market entry. Since
then, no progress has been made. The Commission has decided to send Luxembourg a reasoned
opinion on this issue. The Fifth Report explained that the authorities responsible for the management
of the public domain must obtain au authorisation (from the municipal highways department for areas
within municipalities, and from the national highways department (Administration des ponts et
chaussées) for areas outside municipalities); in the case of antennae, a further authorisation is
required from the Ministry of the Environment and the Ministry of Labour and Employment and, in
certain cases, from the forest authorities and/or the Ministry of Agriculture. The lack of rules on the
coordination and transparency of the implementation of rights of way constitutes a major barrier to
market entry. New entrants in the fixed market encountered serious difficulties in implementing this
right or were unable to do so. The division of responsibilities between the public building
administration, the Ministry of Transport, the Ministry of the Environment and the municipalities is
not clearly defined. However, an inter-ministerial body has been set up to define responsibilities, and
this might lead to rights of way being granted in a more coordinated way in future. ILT has taken
action to ensure that rights of way are implemented by all authorities involved, but lacks the power
to intervene. The incumbent has reported delays in the granting of authorisations of between one and
six months. However, no new entrant has yet received an authorisation to lay cable in Luxembourg.
The Luxembourg authorities claim that any refusal to grant rights of way is due to the failure of the
operator in question to present a valid plan for his network.
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DATA PROTECTION

The legislation needed to apply the EU framework with respect to data protection has not been
adopted. A bill transposing the general Data Protection Directive has been finalised. The
Government is currently discussing the bill, which is expected to be submitted to Parliament at the
beginning of October 2000. It will provide the basis for secondary legislation transposing the
Directive.

There are major gaps in the protection of privacy. In particular, the legislation in place obliges
operators to store traffic data for 10/15 years.

INTERNET

The incumbent operator reportedly has a market share of more than 50%.

The incumbent has made no specific interconnection offer to competitors for Internet access;
operators with a voice telephony licence are offered identical conditions for interconnection for all
calls, whether they are for voice telephony or Internet access.

Neither the incumbent nor any new entrants currently offer ADSL; the incumbent plans to conduct
tests. ILT is committed to setting the condition that new entrants are permitted to launch an ADSL
offer simultaneously with the incumbent.

No operator currently offers flat-rate Internet access. However, the incumbent plans to offer a flat-
rate at weekends from 1 October 2000. ILT is currently examining the possibility of imposing a
complementary interconnection flat-rate for Internet access.
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THE NETHERLANDS

OVERVIEW

Since the Fifth Report, competition has continued to increase, especially in the market for mobile
telephony. About 57% of the population now has a mobile phone (up from 34% in August 1999),
the number of mobile users (approximately 9 million) now exceeding the number of fixed
connections. In the past year the market share (based on the number of subscribers) of the largest
mobile operator has dropped below the 50% mark (to 47%), and the second operator has lost some
market share (now 31%), leaving more than 20% of the market to the three smaller operators, who
had just over 10% of the market between them last year. Investment in the telecommunications
sector has almost doubled, although the increase in investment by new entrants has focused mainly
on the market for mobile telephony. There has been a rapid increase in the number of Internet
connections, especially since the introduction of free access in September 1999: 40% of the
population now uses the Internet. On the basis of revenue, the incumbent operator has an estimated
70% share of the (fixed) international calls market, 80% of the (fixed) long-distance calls market
(down from 90% last year), and 90% of the (fixed) local calls market (down from 99%). The last
figure is a sign of increasing competition in the local calls market, where the incumbent operator is
historically very strong. The local market is starting to attract more investment, driven by the
Internet.

Despite problems concerning interconnection, leased lines capacity, and rights of way for mobile
telephony infrastructure, and the lack of a decision regarding the designation of operators with
significant market power on the mobile market and on the national market for interconnection, the
Fifth Report noted that, overall, market players were positive about the level of competition in the
market and about OPTA’s regulatory approach. They believed that OPTA had demonstrated its
independence, but criticised it for focusing more on short-term than on long-term interests.

Market players say that OPTA’s healthy regulatory approach has continued, resulting for example in
a steady fall in tariffs. International tariffs are amongst the lowest in Europe, sometimes even lower
than the incumbent’s tariff for national calls. Fixed-to-mobile tariffs have come down and are now
differentiated, and profit margins are falling. OPTA is therefore now investigating the lower
boundary of the tariffs (squeeze testing), rather than focusing on the upper boundary. There is a low
threshold to enter the market and operators are very positive about this development. There is an
increase in self-regulation. There are also problems, for instance with respect to the delivery of
leased lines and an alleged price squeeze resulting from the low margins between retail and wholesale
tariffs. Operators are also concerned about local authority action which obstructs the roll-out of
networks.

NATIONAL REGULATORY AUTHORITY AND APPEALS

Although the objectives pursued by OPTA are clear to market players, some feel that OPTA
interprets the powers granted to the NRA by the Telecommunications Act too broadly. All operators
agree that the legislation is sometimes too detailed and leaves little room for flexibility: for instance,
a few operators pointed out that database-assisted dialling using voice commands (a commercial
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application) was not allowed in the 1234 short code because the numbering plan and its explanatory
note did not permit a broad interpretation of services “directly supporting the telephone service”.

New entrants say that OPTA prefers to leave operators to solve the more complicated (technical)
problems through self-regulation. Although they agree with this in principle, in some cases it leads to
accusations that OPTA is insufficiently proactive, especially where market players are clearly unable
to solve the problem themselves within a reasonable time. In practice, self-regulation has led to a
large number of discussion forums and meetings. Some new entrants claim that the incumbent is
using these “consultations” and working groups to delay the introduction of certain facilities and
conditions. New entrants also have insufficient human resources to conduct such extensive
discussions on every topic, although they are now cooperating more with each other. Examples of
current discussion topics are carrier pre-selection (CPS), digital subscriber line (xDSL) and
collocation. OPTA advises operators to consider carefully before filing a dispute/complaint on any
topic still under discussion, as this might delay the application even more or lead to stricter
regulation, neither of which is necessarily well received by the market.

OPTA’s role is basically to intervene when parties are unable to reach agreement; it is not its policy
to interfere in the negotiating process. However, it does take early action in some cases: for example,
in the case of CPS, OPTA gave a preliminary opinion on its own initiative, in an attempt to head off
potential disputes. It is now preparing a consultative document on collocation, in recognition of the
potential problems.

New entrants complain that the regulator is slow, taking longer than necessary to decide on certain
issues, or at least longer than in the past. All projects are said to be suffering delays. According to
them, OPTA’s slowness, commented on by most operators, could be due to the political situation in
The Netherlands (discussions on the future of OPTA and its evaluation) resulting in OPTA adopting
a cautious approach. OPTA claims that this perception of slowness is unfounded. Market players
have disputed all of its original decisions. The process of administrative review in The Netherlands
requires the NRA to re-examine all disputed decisions and adopt a second decision, which is then
subject to appeal to the courts. These procedures, all set out in national legislation, are time-
consuming. All market players are exploiting all legal possibilities to challenge all
decisions/determinations by OPTA. Delays are largely due to these challenges and appeals, and do
not necessarily reflect inadequate preparation by OPTA. In The Netherlands there is a high standard
of legal protection, which all involved perceive to be a good thing, but this inevitably leads to delays.

Most operators find the procedural rules unclear in general, and particularly as they apply in a
dispute, and feel that the rules are not fully adhered to in practice. Operators are generally allowed
only a limited time to respond to consultations or in a dispute. OPTA, however, will then take
disproportionately longer itself to reach some kind of determination. OPTA agrees that in the past
procedures might not have been sufficiently transparent, for instance in the case of interconnection
disputes, but it claims that this is no longer the case, and that the time taken to resolve
interconnection disputes is now well under six months, and has recently speeded up.

Some market players still criticise OPTA for pursuing short-term goals (and thus putting too much
emphasis on competition to provide services) instead of long-term goals (promoting infrastructure
competition), but this criticism is no longer voiced by a majority of market players.

Working relations between OPTA and the national competition authority (Nederlandse
Mededingings Autoriteit - NMa) are understood to be good, based on a protocol for handling cases
which are subject to parallel powers.
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OPTA also has competence for cable issues under the Telecommunications Act, and wants to apply
an “ONP approach” to these issues, giving new providers opportunities to use existing cable
networks. According to guidelines set in September 1999, in cooperation with the NMa, OPTA will
settle disputes regarding conditions set by cable operators for program providers. In the first dispute,
OPTA ruled that the cable operator had to make an offer for digital broadcasting, this being cheaper
than normal broadcasting, as fewer channels are used.

An evaluation of OPTA is currently under way (the legislation requires an evaluation to be carried
out by August 2001). A separate discussion of the future role of OPTA is taking place in the light of
the current review of the European regulatory framework.

LICENSING

No problems with the licensing regime in The Netherlands were raised by market players.

At the time of the Fifth Report, the Netherlands Government was planning to issue wireless local
loop licences (WLL) before the end of 1999. However, the procedure had to be delayed, and no
WLL licences have yet been issued. One reason for the delay is that, following a court decision, the
Ministry responsible for telecommunications is examining the claim by Telfort and Energis (formerly
EnerTel) that, according to their fixed operator licences issued in 1997, they have preferential rights
to a WLL licence. This issue has to be cleared up before a licensing procedure can start. As a result,
the frequencies allocated to WLL systems have not been assigned yet. A new starting date for the
licensing procedure has not yet been announced, and market players have said that the Government
lacks transparency on this issue. The incumbent strongly objects to the Government’s intention (on
the advice of NMa and OPTA) to partially exclude it from participating in the auction.

The frequencies for the operation of 3G networks were auctioned in July 2000, and licences have
been granted to five operators.

INTERCONNECTION

The absence of regulations on a prescribed number of points of interconnection has led to a situation
where new entrants can reach all subscribers via a single point of interconnection. This low barrier to
market entry, together with the low licensing/authorisation threshold, has led to a large number of
operators, but also to capacity problems on KPN’s network.

New entrants complain that the forecasting procedure for interconnection capacity requirements is
very rigid and inefficient, and that KPN sometimes fails to provide the requested capacity, a problem
that has been going on for over a year. OPTA reports that KPN claims that it has now cleared its
backlog of interconnection requests, but is increasingly worried that capacity problems will return
shortly due to the expected continued increase in Internet traffic, partly as a result of the introduction
of flat-rate charging. According to OPTA, the solutions KPN has put in place to solve the
interconnection capacity problems are not sufficient to cope with a substantial increase in data traffic.
The separate data network set up by KPN, which runs via local exchanges, is not yet being used, as
it is has not (yet) been made sufficiently attractive.

In October and November 1999, OPTA launched a consultation on the incumbent’s new reference
interconnection offer (RIO). However, this RIO did not enter into force on 1 July 2000 (in The
Netherlands, the period for interconnection tariffs and the RIO is always July-June, as liberalisation
took off on 1 July 1997); it has not been fully approved by OPTA. In a final decision adopted on
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28 July, OPTA concluded that KPN’s initial offer was liable to seriously hinder competition (because
the proposed procedures would not be able to cope with a dynamic market) and increase the
shortage of points of interconnection, and required KPN to present a new RIO taking account of 42
points by 1 September. On 5 September KPN published a new RIO on its web site. OPTA will assess
whether this offer covers all the observations made in its decision of 28 July. Some new entrants say
that extensive discussions in the Forum for Interconnection and Special Access (FIST) have done
nothing to speed up the process.

Because OPTA is in the process of changing the interconnection cost-accounting system for
terminating access (from an embedded direct costs (EDC) top-down model to a long-run average
incremental costs (LRAIC) bottom-up model), the interconnection rates for 2000-2001 had not been
set by 1 July 2000. OPTA therefore introduced provisional tariffs, which will remain in force until a
new cost-accounting system is in place and a decision on interconnection tariffs can be made on the
basis of the new system.

The Fifth Report noted that OPTA had overruled an attempt by the incumbent to apply the principle
of reciprocity. KPN had said that if it did not obtain reciprocity, it would reveal the different
interconnection rates charged by other operators (who, unlike the incumbent, are not obliged to
apply cost orientation). Alternative operators have since stated that the problem is not differentiation,
but the fact that the interconnection offer put forward by KPN was unfair, as it offered only to pay
the lowest possible termination rate, the local rate. New entrants say that for more than a year KPN
has refused to pay the interconnection tariffs of operators who charge more than KPN's cost-
oriented local interconnection rate.

The preliminary interconnection charges for the period July 1999 - July 2000 for single transit and
double transit interconnection fall within the “best current practice” of the European Commission for
2000.

The situation regarding the designation of operators with significant market power is little changed
since the Fifth Report. In October 1999 KPN-Mobile and another mobile operator were designated
as having significant market power in the mobile market. However, the other mobile operator
successfully appealed against this decision. A new decision from OPTA is expected shortly.
Although OPTA announced more than a year ago that it was preparing a decision on the designation
of an operator/operators with significant market power on the national market for interconnection,
no designation has yet been made. OPTA is currently examining the mobile termination market, with
a view to deciding whether or not to designate an operator as having significant market power: a
decision is expected before the end of 2000; however, the considerable reduction in the charges for
fixed-to-mobile calls reduces the probability that OPTA will designate an SMP operator. Following a
decision by OPTA, the retention rate for fixed-to-mobile calls has fallen by 50%.

LOCAL ACCESS

OPTA decided at the end of 1997 to make full local loop unbundling mandatory, and organised a
consultation on how this should be implemented. In the course of 1999 and 2000 new entrants and
KPN agreed on a timetable for the introduction of the service. OPTA has given a price indication and
will be launching a consultation on collocation shortly.

Fully unbundled access became available in June 2000. The gradual roll-out has a target of 200 main
distribution frame (MDF) sites by the end of 2000. New entrants say it is difficult to obtain
collocation, especially in cities, where KPN is not making many sites available: the incumbent is said
to be deliberately limiting the number of collocation sites, and for certain “popular” MDF switches
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has proposed a lottery system. Details of a particular collocation site are not given until the site is
available for delivery. The incumbent says that physical space is not always available, but that it is
examining options such as mobile collocation and virtual collocation. New entrants say that the mere
threat of an independent investigation of collocation possibilities has led to the sudden disappearance
of certain problems previously reported by the incumbent. Discussions between market players are
continuing, and there are also disputes before OPTA on the delivery of collocation and line sharing.
New entrants complain that substantial upfront payments for collocation hinder market access for
smaller companies.

KPN appealed against the decision to mandate full local loop unbundling, on the grounds that there
was no legal base in the legislation which was in force at the time.

KPN launched a retail ADSL product in July 2000. KPN is discussing with interested market players
their requests for shared access, but this not yet on offer in The Netherlands.

Licences for wireless local loop (WLL) have not yet been issued, although the Fifth Report indicated
that they were to be issued in 2000. The new timetable for the licensing procedure has not yet been
set, but no licence will be awarded this year.

The larger CATV operators are now also offering voice telephony services, following the initiatives
reported last year. It is estimated that by mid-2000 there were around 200 000 subscribers.

UNIVERSAL SERVICE/CONSUMERS/USERS

Although OPTA deals with some consumer complaints, especially where regulatory intervention
might be necessary, as was the case for number portability and carrier pre-selection, consumers can
also address their complaints to a separate dispute body (Geschillencommissie), with which all
market players have to register. It is this body and the companies themselves who are responsible for
dealing with complaints, not OPTA or the Ministry. The obligation for KPN (and potentially for
other market players) to report annually on complaints has been withdrawn, on the grounds that end
users now have a choice and, if not satisfied, can choose another operator.

MOBILE SERVICES, INCLUDING THIRD-GENERATION AND ROAMING

The procedure for the auction of third-generation (3G) mobile telephony licences, which was
completed on 24 July 2000, has been the subject of much comment in The Netherlands, particularly
in the light of the fact that the number of 3G licences granted (five) was the same as the number of
2G operators on the Dutch market. The Government has chosen not to increase the number of
licences or put in place special conditions for newcomers.

Initially the Government decided to issue only four 3G licences, of 2 × 15 + 5 MHz each. Later, in
response to a request from market players and other interested parties, it decided to increase the
number of licences to five, with some licences having less spectrum (2 × 10 + 5 MHz) than others.
Some interested parties asked for up to six smaller licences to be issued, with preferential rights to
future spectrum. The Government claimed that it was not technically feasible to issue six licences
complying with the recommendations of the UMTS forum (an international industry body). The
reservation of future spectrum was rejected on the grounds that it was not a transparent procedure.
Reserving one of the five potential licences for a newcomer would have meant excluding one of the
existing operators. The Government did not follow OPTA’s advice to grant new entrant roaming
rights, to ease market entry. Roaming between 2G and 3G will be left to commercial negotiations.
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Roaming between the current 2G operators is also left to commercial negotiations: one commercially
negotiated national roaming agreement has been in place since May 1999.

All 155 MHz of spectrum has been available since 1 January 2000 in accordance with the relevant
ERC decision.

The auction came to an end when one of the six participants withdrew in circumstances which led it
to challenge the result of the procedure. In addition to an internal Government investigation,
Parliament has asked for an independent investigation.

Currently no mobile virtual network operator (MVNOs) have been registered with OPTA, but some
potential MVNOs are said to be talking to the incumbent operator.

TARIFFS

OPTA approves the incumbent’s retail tariffs before they are implemented, but new entrants would
like to see a longer period between approval by OPTA and implementation (normally two weeks).
Changes in the retail tariffs are implemented too soon after publication. Some operators also
complain that the process of approval and publication is not sufficiently transparent, and that it is not
possible to obtain an injunction before the tariffs enter into force. New entrants also say that it is
difficult to discuss actual costs with KPN. Some new entrants claim that tariffs change too
frequently, and that many different schemes are introduced at the same time. KPN is of the opinion
that there is no longer any need for regulation of retail tariffs, but OPTA does not share this view.

New entrants say that there is a price squeeze, especially for local calls. Some years ago the
incumbent extended the area in which its local (retail) tariff applies from the caller’s own local area
(numbers with the same area code) to that area plus all adjacent areas. As a result, the incumbent
now has only two domestic retail tariffs (instead of three), a regional one (local rate) and an
interregional one. However, interconnection tariffs are based on a different, unbundled system (based
on local, regional and national usage of KPN’s network). For a new entrant the interconnection tariff
to be paid to KPN to offer a comparable retail service is higher than the regional retail tariff in some
regions, making it impossible for new entrants to match the local rates offered by the incumbent
without losing money (price squeeze). While OPTA has approved these new retail tariffs, it does
recognise that there is a problem, and has announced that it is investigating the price squeeze. A
consultation started in October 2000, and OPTA intends to design a formula for assessing possible
price squeezes. Several operators have lodged a complaint with OPTA and the NMa about the
current price squeeze in relation to the offering of CPS for local calls.

Mobile termination charges are considered to be very high, and OPTA is looking into this. It is said
that KPN has reduced its retention rate by 30%.

COST ACCOUNTING

OPTA is in the process of changing the cost accounting system for terminating access from the (top-
down) embedded direct costs (EDC) model currently used to a (bottom-up) long-run average
incremental costs (LRAIC) model. Over the period mid-1998 - mid-1999, interconnection charges
actually increased. OPTA has therefore imposed provisional tariffs for the period July 2000 - July
2001, pending the introduction of a new cost accounting system. The new system is scheduled to be
in place by 1 July 2001.
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The verification of compliance for interconnection, leased lines and voice telephony, in accordance
with the relevant obligations in the European Directives, has been made for the year 1998;
verification for 1999 is under way.

LEASED LINES

According to new entrants (national and pan-European operators), the delivery conditions (delivery
period and price) of leased lines have deteriorated since the Fifth Report. New entrants say that the
worst delivery time problems are encountered with narrowband circuits, for which the incumbent
faces little or no competition. In particular, the delivery of 2 Mbit/s digitally structured leased lines
suffer from long delays. According to OPTA, there is no deterioration for prices, because KPN’s
prices have not changed since October 1998.

New entrants consider the behaviour of the incumbent to be seriously anti-competitive, as the prices
for leased lines are still very high, especially the last mile, which is the most expensive. The
incumbent has set up a special group to examine the problem of leased line delivery times: while it
admits there is still scarcity, it claims that maximum attention is being devoted to the problem. The
incumbent claims that problems sometimes occur because requesting operators have problems with
the delivery of equipment from suppliers. New entrants point out that the incumbent is not penalised
if it fails to meet a delivery deadline, whereas new entrants go to the bottom of the list if they miss
one.

OPTA is now focusing on this problem, having first dealt with the interconnection capacity
problems. It says that KPN is dominant on the market for 2 Mbits/s lines, and that KPN has started
investing too late in new technologies. A problem for OPTA is that there is no clear definition of a
“reasonable” delivery time. OPTA is talking to KPN to find a solution to this problem. OPTA notes
that despite the apparent lack of competition in the leased lines market, few operators have taken
advantage of the opportunity to roll out competing network infrastructure. KPN reports on a regular
basis to OPTA on a priority delivery list. OPTA says that the delays in delivery clearly affect KPN’s
own clients as well as the clients of its competitors.

A cost-accounting system has been approved and put in place, but OPTA needs to readdress this
issue as the approval period expires in 2000.

NUMBERING

According to new entrants and OPTA, the current support system for carrier pre-selection (CPS),
which was introduced after the European introduction date of 1 January 2000, does not work as
expected. There are also problems with the administrative procedures. In short, new entrants claim
that KPN has made the system too complex, especially for the end user. An operators’ forum (FIST)
is currently studying these problems, but the knowledge is largely with KPN, and for this reason it
will always have an advantage in negotiations with new entrants, who feel that OPTA should
intervene. OPTA has fined KPN for a failure of the voice response system, but this has not had the
desired result. KPN has indicated that it is doing its utmost to improve the situation, and that fines
will not speed up developments that are already proceeding at top speed.

CPS for local calls is available. However, as the trigger for CPS is dialling a zero, there is currently a
requirement to dial the local area code to route a call to a (local) number via the pre-selected
operator; if the area code is not dialled, the local call will automatically be handled by the incumbent.
In addition, the price squeeze referred to above currently makes it unprofitable for new entrants to
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handle local calls. When the price squeeze problem is settled, alternative operators will probably fully
support the inclusion of CPS for local calls. OPTA has indicated that the price squeeze is under
examination, but that it is a very complicated matter to address.

There are two CPS options in The Netherlands, national and international. Calls to mobile are
covered.

There are few remaining problems with number portability, which was introduced in April 1999. All
operators apply the standards, which were agreed in an operators’ forum (FIST). The incumbent and
OPTA are currently discussing the costs of number portability. Mobile number portability is available
in The Netherlands, and operators would like to see it also in other Member States.

RIGHTS OF WAY

Last year’s report mentioned many problems regarding rights of way. As regards infrastructure for
fixed telephony, it appears that an increasing number of local authorities now see their powers in this
area (on the basis of the Telecommunications Act) primarily as an additional source of revenue. In
addition, their knowledge of telecommunications, rights of way, and the related procedures is
insufficient. The national association of local authorities and the Ministry are trying to raise
awareness, and a national common policy framework for the licensing of (all) antennas is being set
up and has high priority. It is expected to be tabled in Parliament by the end of the year.

All operators, especially those installing a mobile network, complain that local authorities are
increasingly obstructing the roll-out of networks. Building permits are increasingly required for
mobile telephony infrastructure, not just costing money but also delaying the roll-out of the network.
Last year a court ruled that local authorities can require a building permit for an antenna, and this
ruling was confirmed on appeal. Every antenna, no matter how large or small, now requires a
building permit (although not all local authorities have included this in their by-laws yet). The
Government is considering what action it should take, but for now the future common national
policy framework will take the building permit as a starting point; OPTA regrets that there is
currently no consistent antenna policy.

Additional problems are expected with the roll-out of the 3G networks, as this will lead to an
increase in the number of antennas, and also with the placing of broadcasting antennas. The Ministry
did not address site-sharing as such in the 3G licensing procedure, because there is a general site-
sharing obligation in the Telecommunications Act and it expects this to be settled (indirectly) via
special access arrangements. OPTA doubts whether the current site-sharing provisions will provide
enough opportunities for the roll-out of 3G networks. An additional problem is that the court has
ruled that a rooftop cannot be considered as a site, which is what OPTA had said. An appeal is
pending.

Last year there was a health scare in The Netherlands regarding the effect of mobile telephony
antennas. The National Health Council has issued advice (coming to the tentative conclusion that
there are no significant health risks), and the Government is currently preparing a policy response.

DATA PROTECTION

The Data Protection Directive has been partially transposed through the Telecommunications Act
(chapter 11) and related secondary legislation, such as the Regeling nummeridentificatie. The
legislation transposing the Directive is still not in conformity, and some important secondary
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legislation, for instance on the length of the period for which the storage of traffic data is allowed for
the purpose of subscriber billing and interconnection payments, is still missing. Operators are not
sure what it will contain, especially regarding itemised billing or the storage of traffic data, matters
which the Telecommunications Act leaves entirely to the secondary legislation. Proposals are
expected before the end of the year. The Commission has initiated an infringement proceeding
relating to the General Data Protection Directive (95/46/EC).

National provisions are in place to ensure that providers of telecommunications networks and
services take the necessary measures to safeguard network security.

Many new entrants are uncertain what they are supposed to do to facilitate the legal tapping of
networks, and what costs will be involved.

The Netherlands Data Protection Authority (Registratiekamer) monitors the application of the
national legislation concerning the processing of personal data. It advises the Government, provides
information to the general public, checks on possible breaches of the legislation, approves codes of
conduct, and also has investigative powers. Enforcement of the provisions regarding the protection
of personal data is left to the responsible Ministers.

INTERNET

Internet penetration has increased significantly over the past year, due to “free” Internet access
schemes. According to a study carried out in July 2000, Internet penetration was 40%.

KPN has established a dedicated network to carry Internet/data traffic, thus taking this traffic out of
the normal PSTN to solve structural scarcity problems. The data network can be accessed efficiently
by using a special numbering range (with the 06760 prefix), which is not yet implemented; trials
started in September. This network will operate at the local exchange level, but only in certain parts
of the country. Roll-out will start mid-2001, and use of the network will be optional. No agreement
has yet been reached on rates. Internet rates are not regulated (and are therefore beyond OPTA’s
control), whereas normal local rates are regulated (by OPTA). KPN has said that the IP network
uses different down-links and therefore normal interconnection rates do not apply. According to a
new entrant, KPN refuses to provide an originating model for “06760 Internet dial-up”. KPN
proposed a model which allows it to retain control of the retail charges. In terms of the number of
subscribers, the three ISPs linked to the incumbent have a market share of about 50%.

In May OPTA ruled that a new entrant’s request for a flat-rate Internet access call origination
(FRIACO) product was reasonable, and required KPN to make an offer within six weeks. KPN has
reviewed the traffic forecast and has come to the conclusion that it does not have the network
capacity to meet this request, which is expected to lead to an increase in traffic (local exchanges will
be overloaded). It has accordingly told OPTA that it can only offer FRIACO following a planned
network upgrading scheme. KPN says that it currently offers only a metered product to itself.
Response from OPTA to this scheme is imminent.
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AUSTRIA

OVERVIEW

While there were still lacunas in transposition at the time of the Fifth Report, the status of
transposition has now substantially improved.

On 1 June 2000 an amendment of the Telecommunications Act entered into force, completing the
time limits for issuing/modifying a licence, establishing the Administrative Court’s jurisdiction for
complaints against decisions of the NRA, strengthening the powers of the NRA, and providing the
basis for the forthcoming 3G licensing procedure. Secondary legislation, in particular on universal
service and electronic signatures, has been adopted.

Further major legislative measures are expected within the next months, concerning in particular a
new framework for social tariff schemes, a further revision of the Telecommunications Act, which is
the subject of an open consultation until 30 October 2000, and a complete reorganisation of the
regulatory authorities, establishing a “Communications Commission” and introducing a new appeal
mechanism.

The pace of liberalisation of telecommunications in Austria was already evidenced by various market
data at the time of the Fifth Report.

In 1999 the telecommunications market grew by more than 19%. With the number of users
increasing by a further 63% within one year, the mobile penetration rate reached 66% by August
2000, which is the second highest penetration rate in the EU. Since May 2000 there have been four
mobile operators on the market. The entire population now has the choice of more than five
operators providing local, long-distance and international calls. In Vienna, for instance, 26% of users
within the industrial sector exclusively and 27% of private users partially used alternative operators
in May 2000. The incumbent’s share of the voice telephony market, in terms of retail revenues, fell
from 97% at the end of 1998 to 85% at the end of 1999. Internet penetration reached 32% in August
2000.

Tariffs continued to fall. Interconnection fees have fallen by an average of about 30%.

A further step of the incumbent’s privatisation is planned before the end of 2000.

NATIONAL REGULATORY AUTHORITY AND APPEALS

Since the last report, the Austrian NRA, has continued to adopt decisions on important issues such
as new interconnection fees, the introduction of number portability and carrier pre-selection, and the
identification of operators with significant market power (SMP). Despite isolated criticisms of its
policy, both operators and user groups attest that the NRA, in its present form, enjoys a high degree
of credibility. Constitutional Court case law appears to confirm the constitutionality of the NRA’s
organisation.
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The powers of the NRA (in particular with regard to the approval of general terms and conditions
and the enforcement of the quality of universal service) and the concentration of tasks (concerning
the allocation of frequencies) have again been increased by the latest amendment to the
Telecommunications Act or are covered by the pending amendment (e.g. in the field of rights of
way).

However, market players continue to question the NRA’s ability to enforce its decisions, particularly
in the context of measures taken by the Telekom-Control GmbH (TKC) against discrimination by the
incumbent against other operators.

New concerns have been expressed by alternative operators about the time taken to settle
interconnection disputes (for which the nationally imposed time limit is six to ten weeks), a
disproportionate request for data by the NRA, and the lack of proactivity of the Ministry as the
highest telecommunications authority (in particular with regard to numbering issues).

Operators are still concerned about complaints against NRA decisions. Although the Administrative
Court has explicitly had jurisdiction to deal with such complaints since the latest amendment of the
Telecommunications Act entered into force on 1 June 2000, no decision of substance has been taken
so far. It remains unclear whether the Court has jurisdiction for the numerous complaints which were
already pending at the time of entry into force of the amendment, some since early 1999. Market
players therefore widely express concern about a general lack of legal certainty.

LICENSING

Licensing procedures continue to be relatively light and do not constitute a barrier to market entry.
The latest amendment of the Telecommunications Act has completed transposition of the time limits
relating to the licensing procedure. At 4 weeks, the average time for granting individual licences for
public voice telephony and public networks is the second lowest in the European Union.

There were 51 licensees for the provision of public fixed voice telephony and/or public network
services by 1 August 2000, 23 of which were actually offering services. No new matters of concern
have been reported with regard to licensing.

INTERCONNECTION

Since the last report, the powers of the NRA to request the modification of the reference
interconnection offer (RIO) have been strengthened by the latest amendment to the
Telecommunications Act.

Although a total of 185 interconnection agreements (fixed-to-fixed: 124; mobile-to-fixed: 54;
mobile-to-mobile: 7) were in place at 1 August 2000, operators generally complain about the
unwillingness of the incumbent to negotiate interconnection agreements. In their view, without the
NRA’s intervention there would be no improvements in the interconnection market. The NRA has
dealt with about 50 dispute settlement proceedings in 1999; about 40 decisions have been
challenged, and the complaints are pending before the Administrative and/or the Constitutional
Court.

The NRA has determined that Telekom Austria AG (the incumbent) and Mobilkom Austria AG (the
incumbent’s mobile subsidiary) have SMP in the interconnection market (both decisions have been
notified to the Commission).
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On 27 March 2000, the NRA decided, within a dispute settlement, on the fees to be applied for
interconnection (including interconnection at the local level) for 2000. Charges have fallen by an
average of about 30%, but are still slightly higher than the current benchmarks issued by the
Commission on 20 March 2000. For the first time tariffs distinguish between peak and off-peak
periods. Operators expressed general satisfaction with this decision of the NRA.

On 31 July 2000 the NRA also fixed, within five dispute settlements, interconnection fees of all four
mobile operators, including fees for fixed-to-mobile call termination. As a result, two non-SMP
operators are obliged to gradually reduce their fees to an “appropriate” level, which has been fixed at
ATS 1.90, i.e. the same level as the cost-oriented fee which Mobilkom, as SMP operator, is obliged
to apply. The third non-SMP operator is allowed to charge ATS 2.70 till the end of 2000. These
decisions, however, have been challenged before the Courts.

The new RIO of April 2000 appears to take account of the decisions taken by the NRA so far, and
the interconnection services now offered by the incumbent appear to be sufficient. It is available on
the NRA’s web site. However, the NRA rejected the incumbent’s application for approval of the
RIO for formal reasons. On 17 August 2000 the incumbent communicated new terms for
interconnection, and these are still being analysed by the NRA.

No more concerns have been raised about the availability of points of interconnection.

LOCAL ACCESS

Despite a decision of principle on the obligation to provide full unbundled access to the local loop,
such access was not available at the time of the Fifth Report. Since then, the NRA has taken
decisions in three cases concerning local loop unbundling (LLU), and it launched a public
consultation on LLU at the end of July 2000. The incumbent made a new Reference Unbundling
Offer (RUO) on 26 June 2000, including xDSL access. According to the incumbent, ten LLU
agreements have so far been concluded with network operators and three with Internet service
providers (ISPs). Unbundling pilot projects are currently being carried out, and three operators are
preparing to offer commercial LLU.

However, operators have expressed concern that the RUO may not be in conformity with the
Telecommunications Act. Neither unbundling of parts of the local loop nor shared access is offered
by the incumbent. New entrants complain that the incumbent refuses to negotiate with operators
unless they have a licence or are registered as an ISP; that the incumbent discriminates between
operators with regard to the provision of collocation facilities (in particular rooms for collocation);
and that the monthly fee for LLU fixed by the NRA would create a price squeeze for alternative
providers. Dispute settlement proceedings are pending.

An auction procedure for spectrum assignment for WLL started early this year. Following the
Telecommunications Office’s (Fernmeldebüro) refusal to allow the incumbent to participate in the
auction, and the incumbent’s appeal against this decision, the procedure was abandoned in mid-May.
Appeals against this decision are still pending. On 7 June 2000 the Administrative Court ruled that
the exclusion of the incumbent was unlawful.

Since the entry into force of the latest amendment of the Telecommunications Act on 1 June 2000,
the NRA is now responsible for the assignment of frequency for WLL. A public consultation
launched by the NRA ended on 3 August 2000. On 15 September 2000 the NRA published the
requirements for the assignment procedure. The auction is not expected to resume before January
2001.
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Alternative providers are concerned that the incumbent succeeded in delaying the introduction of
WLL for such a long time, thus discouraging potentially interested operators, and complain that the
national authorities are not going to comply with the eight-month time limit laid down by the
Licensing Directive with regard to the auctioning of frequencies for WLL.

According to the NRA, the obligation for legal separation of cable TV and telecommunications
networks pursuant to Directive 99/64/EC does not apply to any cable TV operator in Austria. Only
one local cable TV operator is currently offering voice telephony.

UNIVERSAL SERVICE/CONSUMERS/USERS

According to the Telecommunications Act, the incumbent is still obliged to provide the universal
service; however, the incumbent is not entitled to request compensation unless its share of the voice
telephony market falls to 80% or less. The incumbent is concerned about financing the costs of
universal service. There are no plans, however, to set up a universal service fund to involve other
operators in financing this obligation at the moment, as a request to that effect has not been made by
the incumbent operator.

The Fifth Report noted concerns that the NRA had insufficient powers to enforce quality standards.
The latest amendment to the Telecommunications Act increased the powers of the NRA, and the
Ordinance on Universal Service was modified at the end of June 2000. Since then, no major concerns
with regard to quality of service have been raised by consumer organisations.

There is now a common directory of subscribers. Consumers complain about the new tariffs for the
telephone directory enquiry service (ATS 15) approved by the NRA on 19 June 2000 and applied by
the incumbent since September 2000.

Consumers have also expressed concerns about the lack of a basic level of itemised billing which,
according to the New Voice Telephony Directive, must be available at no extra charge to the user.
They are also concerned about the incumbent’s continuing inability to introduce per-second call
charging and its failure to comply with the minimum requirements for contracts laid down in
Article 10 of the New Voice Telephony Directive. Since the latest amendment of the
Telecommunications Act, the NRA may, on its own initiative, require the alteration of the conditions
of user contracts.

Unsolicited commercial electronic mail continues to be prohibited. New entrants are still concerned
about the costs of measures for law enforcement purposes, although no secondary legislation has so
far been put in place.

MOBILE SERVICES INCLUDING THIRD-GENERATION AND ROAMING

The mobile penetration rate had reached 66% by August 2000. Since May 2000 there have been four
mobile operators on the market. According to its own information, the incumbent’s mobile
subsidiary (Mobilkom Austria) had a 51.5% share of the mobile communications market at the end
of June 2000. Mobilkom Austria and max.mobil are notified as having SMP in the market for public
mobile telephony. Mobilkom started to provide GPRS in August 2000.

Since the number of users of the incumbent’s analogue D-net (currently about 200 000) is still
increasing slightly, alternative operators still express concern about the slow phasing-out of the
analogue system (which is not expected before the end of 2004).
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Remaining regional DCS-1800 frequencies are intended to be auctioned before summer next year. A
public mobile radio licence (TETRA) was awarded in February 2000.

The latest amendment of the Telecommunications Act concentrated the assignment of frequency in
the hands of the NRA, and provided the basis for the forthcoming 3G licensing procedure. This law
envisages a two-stage auction procedure, permitting the auctioning of frequency packages in parallel
bidding. In the first stage interested parties have to demonstrate their technical skills and the
economic feasibility of the planned service; in the second stage frequencies are assigned (and
individual licences granted) to the highest bidders. On 5 June 2000, the NRA decided on the
principles for 3G licensing: it is intended to implement an open simultaneous multiple round auction
starting with 12 packages of 2x5 MHz, thus allowing for 4 to 6 licences. All IMT-2000 standards are
admitted. The licences will be national, and will be valid for 20 years. The NRA published the
auction conditions on 7 July; the deadline for bids was 13 September 2000; six operators applied for
a 3G licence. Pursuant to the NRA’s decision of 25 September 2000, all six operators were admitted
to the auction, which is scheduled to start on 2 November 2000.

According to the Telecommunications Act, the assignment of frequencies for 3G mobiles may
involve ancillary provisions, in particular obligations, which serve to ensure that the objectives and
provisions of the Act and the relevant EC provisions are fulfilled in the best possible way. These
include regulations governing cooperation with other service providers, and might be used with a
view to permitting transnational roaming in the Community. If an existing 2G mobile operator is also
granted a 3G mobile licence, the NRA may impose an obligation of national roaming with other
3G operators which are not in possession of a 2G mobile licence for no longer than 4 years.

TARIFFS

Competition had already led to a significant fall in all kinds of tariffs, with the exception of the
incumbent’s monthly basic rate, at the time of the Fifth Report. Most tariffs continued to fall;
following the NRA’s latest interconnection decision, an increase for mobile tariffs was announced,
but has not yet been implemented. Residential users’ average monthly bill for national PSTN calls fell
by 13.9% from 1999 to 2000. Comparative information on all operators’ tariff schemes is offered on
the NRA’s web site.

The NRA has determined that Telekom Austria (for fixed voice telephony) and Mobilkom Austria
and max.mobil (for mobile services) are SMP operators, and approved most of the incumbent’s tariff
schemes for fixed voice telephony services. The latest amendment of the Telecommunications Act
reduced the time limit for approval of tariffs by the NRA to eight weeks, thus ensuring greater
flexibility.

However, new entrants continue to express concerns about cost orientation and cross-subsidies. In
particular, new entrants complain about the incumbent’s discount schemes, approved by the NRA in
January 1999; the fact that the latest modification of the incumbent’s tariffs (on 1 July 2000) was not
subject to approval by the NRA; and the tariffs for access to private networks.

COST ACCOUNTING

According to the Telecommunications Act, suppliers of public telecommunications services who
have significant market power on the telecommunication market are obliged to operate a cost-
accounting system in compliance with ONP Directives that assigns costs and cost elements to all the
services and service elements and permits subsequent auditing. With regard to interconnection,
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secondary legislation (Zusammenschaltungsverordnung) provides for further details and requires
forward-looking LRAIC.

The incumbent uses the fully distributed current costs top-down model. A description of the cost-
accounting system currently used by the incumbent is available to third parties. However, no
verification of its compliance by a competent and independent body has taken place so far.

The Fifth Report stated that a new cost-accounting system had still to be established by the
incumbent, and approval by the NRA was expected in 2000. Negotiations between the incumbent
and the NRA are continuing. The NRA requests the forward-looking LRAIC bottom-up model, but
the incumbent challenges its approach.

The latest amendment of the Telecommunications Act introduced the obligation for the NRA to
publish an annual statement of compliance with the regulatory framework by 1 June 2000. However,
the NRA has not yet published such a statement, which is envisaged for early 2001. Thus the
incumbent’s cost-accounting system still lacks transparency.

LEASED LINES

The Fifth Report noted that new entrants’ main complaint was that although Datakom was 100%
owned by the incumbent and virtually enjoyed SMP on the leased lines market, it was not obliged to
apply the principle of cost orientation.

Only Telekom Austria, according to its own information having a 55% share of the market for data
communications at the end of June 2000, is notified as an SMP operator on the leased lines market.
Although the incumbent’s leased lines tariffs have been approved by the NRA (most recently on
3 April 2000), new entrants have again expressed concern that these tariffs are not cost-oriented.

Latest comparative cost data for leased lines indicate that retail rental prices for national leased lines
in Austria were below the EU average for 2Mbit/s lines but above the EU average for 64kbit/s lines;
retail rental prices for international leased lines were generally higher than the EU average, in
particular for lines to the US.

NUMBERING

The numbering plan of December 1997 has still not been implemented.

At the time of the Fifth Report concerns had been raised that the availability of full number
portability and carrier pre-selection, due to be introduced by 1 January 2000, might be delayed,
although the Austrian authorities asserted that number portability and carrier pre-selection would be
implemented on time.

In the meanwhile the NRA has taken three important decisions in this respect, all of them resulting
from dispute settlements:

On 9 March 2000 the NRA obliged the incumbent to immediately provide carrier pre-selection for
long-distance, international and local calls; however carrier pre-selection for local calls without
dialling the regional code does not have to be provided until 31 December 2000. Fifteen operators
are currently using carrier pre-selection to provide public voice telephony to residential users.
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On 27 March 2000 the NRA obliged the incumbent to provide operator number portability for
geographic numbers within two weeks. On 9 May 2000 the NRA finally obliged the incumbent to
provide operator number portability for non-geographic numbers; however, numbers which are not
in conformity with the numbering plan are not covered by this decision.

RIGHTS OF WAY

At the time of the Fifth Report concerns about ambiguities arising from provisions of both the
Telecommunications Act and the Telecommunications Route Law had still not been addressed. The
draft revision of the Telecommunications Act, which is at present submitted to public consultation, is
intended to clarify the ambiguities by completely integrating the provisions of the
Telecommunications Route Law into the Telecommunications Law.

No further concerns have been raised with regard to one-off payments to landlords.

However new entrants are concerned about increasing problems with local authorities (regarding
delays for digging permits and digging restrictions) and problems with regard to the establishment of
facilities for mobile networks, the population being increasingly afraid of the potential negative
physical impact of radiation.

DATA PROTECTION

The provisions of the Telecommunications Data Protection Directive have been substantially
transposed by the Telecommunications Act, which also contains specific criminal law sanctions with
regard to confidentiality of communications which, in general, is ensured by the constitution and the
penal (procedure) code. A revised general Data Protection Act entered into force on 1 January 2000
containing complementary provisions. The draft revision of the Telecommunications Act, which is at
present submitted to public consultation, includes provisions intended to ensure full compliance with
the new national legislation on data protection and the Telecommunications Data Protection
Directive (e.g. further restrictions with regard to persons entitled to process data).

Under these provisions, providers of publicly available telecommunications services must take
appropriate measures to safeguard security of their services. In case of a particular risk that
confidentiality will be violated, operators must inform the subscribers of this risk and any possible
remedies, including the costs involved. Traffic data must not be stored but must be erased or made
anonymous by the operator upon termination of the call. If required for billing purposes, the operator
may store traffic data up to the end of the period during which the bill may lawfully be challenged or
payment may be pursued.

The surveillance authority is the independent Data Protection Commission within the Federal
Chancellery. Anybody may complain to this authority about alleged breaches of confidentiality of
communications. The Data Protection Commission may investigate and deliver recommendations on
how to achieve conformity with the law. Action against providers breaching the users’ right of
confidentiality may be brought before the ordinary civil courts, where damages can also be claimed.

Consumer organisations have expressed concerns about network security and the lack of
transparency in relation to data protection. It remains unclear how long billing data may be stored
according to the Telecommunications Act.
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INTERNET

There are more than 200 Internet service providers (ISPs). Market penetration for online services
reached 40% in April 2000. According to its own information, the incumbent’s share of the Internet
services market was 26% at the end of June 2000. The incumbent recently set up a new Internet
subsidiary (“jet2web”) in which it has a 97.5% stake (the remaining 2.5% stake is held by the
Austrian Broadcasting Company ORF), to which the affairs of the company Highway 194 have also
been transferred.

The incumbent reduced its special flat-rate online tariffs on 1 July 2000, and now provides retail
ADSL for users and an ADSL wholesale product for other operators and ISPs.

Alternative providers are concerned that the numbers used by the incumbent for Internet access are
not in compliance with the numbering plan and that number portability is therefore not provided for
Internet services. They also complain that the incumbent has a virtual monopoly as regards Internet
access services.
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PORTUGAL

OVERVIEW

In conformity with Commission Decision 97/310/EC of 12 February 1997, Portugal deferred the full
liberalisation of telecommunications services until 1 January 2000.

Prior to the date of liberalisation and during this year, the Portuguese authorities have adopted
important legislative measures to complete the transposition of the Community telecommunications
framework: Decree-Law 474/99 of 8 November 1999, which transposes the New Voice Telephony
Directive; Decree-Law 458/99 of 5 November 1999, which lays down the principles for the
provision and financing of the universal service; and the provisions governing the granting of licences
for wireless local loop and third generation mobile. The market regards all these measures as having
had a positive impact on competition, by clarifying market conditions. A major consultation was
launched to identify the best means of promoting competition in local access in accordance with the
Commission Recommendation on Unbundled Access to the Local Loop. The Portuguese authorities
are currently analysing contributions, which had to be submitted by September.

The Portuguese authorities have granted eleven wireless local loop licences in order to increase local
access competition; Portugal was among the first EU countries to do so.

The Portuguese authorities have adopted the legislation needed to launch the last stage of the full
privatisation of Portugal Telecom, involving the sale of the last 11.11% of the company’s capital,
which remains in State ownership.

Since liberalisation, the Portuguese authorities have granted 19 voice telephony licences. New
operators accounted for 10.4% of long-distance traffic and 15% of international traffic in the first
half of 2000. Twenty-eight operators hold a licence to operate a public network. Three licences have
been granted for the provision of mobile telephony. The three licensees have access to both GSM
and DCS-1800 bands.

The Portuguese telecommunications services market represents some €4.8bn. The contribution of
the telecommunications sector to gross national product (GNP) has been estimated at 4.5%.

The entry of new operators in the fixed communications market from 1 January 2000 has led to a fall
in prices and the availability of a diversified offer. The average monthly residential bill for national
calls has come down by 16% since August 1999, and the average monthly business bill for the same
calls by 27%; the average price of an international call (residential and business) has come down by
7%. Three alternative operators are currently providing voice telephony services through direct
access.

NATIONAL REGULATORY AUTHORITY AND APPEALS

The Telecommunications Act lays down that the Government is to be assisted in its responsibilities in
the field of telecommunications by the Instituto das Comunicações de Portugal (ICP). ICP has some
400 staff. The Portuguese authorities consider that the previously reported links between a number
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of ICP staff and Portugal Telecom have never constituted a threat to its independence. The four staff
involved are now civil servants, and in any case exercise neither management nor regulatory
functions.

In accordance with the provisions of Decree-Laws 283/89, 100/98 and 129/2000, ICP is a financially
autonomous body which reports to the Ministro do Equipamento Social (Minister for Social
Infrastructure). Article 22 of Decree-Law 129/2000 of 13 July provides that, without prejudice to
the powers of the Council of Ministers and the Minister for Finance, the Minister for Social
Infrastructure exercises his powers within the framework of the State’s holding in various
companies, including Portugal Telecom.

According to the Portuguese authorities, the effective separation between the Portuguese regulator
and the incumbent (the Ministry of Social Infrastructure is responsible for ICP and is also involved in
the appointment of State representatives to the management of Portugal Telecom) is not a problem.
The authorities stress in particular that the incumbent’s management is appointed by the assembly of
shareholders, on the proposal, as regards the State holding of11.11%, of the Minister of Finance in
coordination with the Minister of Social Infrastructure, while ICP’s management team is appointed
by the Council of Ministers on the proposal of the Minister for Social Infrastructure. The Portuguese
authorities also stress that ICP is autonomous, and is not required to submit its decisions to the
Ministry of Social Infrastructure for ex ante or ex post approval. ICP decisions are subject to appeal
only to the courts in accordance with the general appeals provisions of Portuguese law, except in
cases of refusal to grant a licence in the context of a public tender, in which case appeal lies with the
Minister. Decree-Law No 227-A/2000 of 9 September 2000 provides for the final stage of the
privatisation of Portugal Telecom, which will take the form of a public offer for sale, institutional
sale (targeted at domestic and foreign financial institutions) and strategic direct sale, and will permit
the privatisation of all but 500 of Portugal Telecom’s shares, which are to remain in the hands of the
Portuguese State. According to ICP, relations with the competition authority (Directorate General
for Trade and Competition) are based on the principles of cooperation and mutual assistance, which
it is intended to develop further, in particular in relation to universal service tariffs, mergers between
licensed entities (where ICP’s advice is necessary pursuant to the relevant legislation) and SMP
determinations (where the Directorate General for Trade and Competition’s advice is necessary
pursuant to the relevant legislation).

According to new entrants, the NRA should be much more proactive, particularly as regards dispute
settlement procedures. However, ICP points out that no formal cases have been brought on the basis
of the relevant legislation, and that it intervenes on a broader basis to promote competition and
prevent disputes; in this context it has adopted decisions on fixed to mobile termination rates, access
to special services, international outgoing traffic, pre-selection (specification and maximum price)
and delays in the provision of 64 kbit/s leased lines.

LICENSING

In accordance with Article 4 of Decree-Law 381-A/97 of 30 December 1997, an individual licence
must be obtained to provide public voice telephony services, to set up and operate public
telecommunications networks and to provide services using radio frequencies.

The conditions imposed on operators concern, inter alia, network security and integrity;
interoperability; efficient use of the radio spectrum; and compliance with the principle of non-
discrimination (Decree-Law 381-A/97 together with secondary legislation on networks, services and
voice telephony). The licensing system established by these provisions does not appear to the market
to constitute a barrier to market entry. No complaints have been received about the time taken to
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grant licences. Nineteen operators have so far obtained a licence to provide the fixed telephony
service. Twenty-eight licences have been issued to set up and operate public telecommunications
networks. Eleven wireless local loop (WLL) licences have been granted to new entrants; Portugal
Telecom has not received a licence for this service in the context of the public tender.

Portugal Telecom stresses that the interconnection conditions and the obligations imposed on
operators who obtain licences to operate networks and provide voice telephony services are virtually
identical: the distinction between the different types of licence is little more than a formality, and
does not lead to discriminatory treatment between the operators involved.

The Portuguese authorities have informed the Commission that there is no need for legislation to
adapt Portugal Telecom’s concession, since its scope has been amended by the relevant measures
implementing liberalisation in Portugal. ICP has stressed that the incumbent can continue to use the
basic telecommunications network, which belongs to the Portuguese State, in accordance with the
concession contract, to ensure also that the universal service is provided. Under Law 91/97, the basic
telecommunications network should cover the communications needs of the public and of social and
economic activities within the national territory and ensure international connections, bearing in mind
the requirements of harmonious and balanced social and economic development. It should also work
as a network that supports the transmission of services in general and is open to all
telecommunications operators under fair competitive conditions.

INTERCONNECTION

The arrangements for interconnection between public telecommunications networks, the general
principles applicable to the national numbering plan, and the powers of ICP as regards
interconnection are laid down by Decree-Law 415/98. This Decree-Law also lays down operators’
obligations as regards interconnection and the definition and publication of the reference
interconnection offer (RIO).

By decision of 16 April 1999, updated on 3 August 2000, ICP notified Portugal Telecom as an
organisation with significant market power on the market for interconnection, the leased lines
market, and as operator of the fixed telephony service and the fixed telephone network. The
Portuguese authorities have determined that TMN (part of the Portugal Telecom group) and Telecel
have significant market power in the mobile telephony market, but not in the national interconnection
market.

Following a public hearing, interconnection prices for 2000 were set by ICP on 20 September 1999
and the RIO was published in November 1999. According to ICP, the price squeeze problem
reported by new entrants concerns the interconnection charge for outgoing international traffic. ICP
has concluded that the prices for international traffic in the RIO were too high and must be reduced
to reflect cost reductions. The Portuguese authorities have pointed out that interconnection prices
have fallen by 37% compared with the RIO for 1999. The regulatory accounts for 1998 have been
audited, and the audit for 1999 has begun. The statement of compliance for 1998 has also been
prepared. Interconnection prices for 2000 were established in 1999 on the basis of the 1998
accounting system and interconnection prices for 2001 will be established in 2000 on the basis of
1999 data, taking into account changes in productivity and traffic levels, and of a comparative study
between Member States. The interconnection prices in the RIO for 2000 are €0.99 for local
interconnection, €1.63 for single transit and €2.58 for double transit. These prices (in particular the
price for double transit) are above the Commission’s benchmark prices.

New entrants consider that the present interconnection structure comprises an excessively large
number of points of interconnection (51) for national traffic, which obliges other operators to
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reproduce the incumbent’s network, thus constituting a barrier to market entry. However, the
Portuguese authorities point out that this is a problem arising from the way in which Portugal
Telecom’s network has evolved, and that in any case some new entrants are satisfied with the
arrangements in place. The draft list of minimum elements to be included in the RIO 2001 at any
event offers interested parties the possibility of proposing alternatives.

New entrants believe that the RIO for 2000 is incomplete, particularly as regards tariffs for special
services (phone cards), interconnection with ISPs, collocation and pre-selection. They stress that, in
general, operators had not signed interconnection agreements with Portugal Telecom until ICP
intervened on 3 August 2000 to define the conditions which operators must include in their
interconnection agreements and to oblige Portugal Telecom to conclude agreements within 30 days.

Until recently the system for fixed-to-mobile calls gave mobile operators the right to set prices, in
accordance with the Order (“Despacho”) of February 1991. This system was changed on 1 October
2000 pursuant to an ICP Decision, of 23 December 1999, which questioned the ownership of fixed-
to-mobile calls. From 1 October 2000 the fixed network operators have the right to set the prices of
fixed-to-mobile calls. An ICP Decision of 3 August 2000 imposed a price ceiling on mobile
termination, entailing a reduction of around 8% on retail tariffs.

A consultation on the minimum elements to be included in the RIO 2001 has been launched, so that
interested parties can say what elements the RIO should include and which elements need to be
corrected. ICP’s conclusions are being forwarded to operators in October 2000 and published on its
web site. Portugal Telecom has announced that it will present its proposal for the RIO 2001 in
October 2000, which will provide new entrants with the information they need to adopt their price
structures before January 2001.

LOCAL ACCESS

On 10 July 2000 the Portuguese authorities launched a public consultation on competition in the
access network with the aim of studying ways of promoting competition.

According to Portugal Telecom, ICP has not adopted technical specifications for local loop
unbundling (LLU). The incumbent considers that LLU should be postponed until 2002 because, by
providing full network access, it might discourage investment in infrastructure. New entrants have
stated that the liberalisation and opening-up of the local loop to competition will not occur until June
2001. ICP points out that the latter date was announced before the Commission’s proposal for a
Regulation was adopted, and that a Reference Offer will be published from 1 January 2001. New
entrants stress that Portugal Telecom controls the only two networks providing access to the final
user (cable and PSTN). Portugal Telecom points out that the basic telecommunications network
belongs to the Portuguese State, and that its exploitation has been granted to it under the concession
contract. In order to foster competition in access to the final user, ICP has granted 11 WLL licences:
three narrowband (voice) and eight broadband. There are, furthermore, no restrictions on
competition in the cable TV market. The incumbent has not obtained WLL licences in the context of
the public tender. The dominant operator has carried out a number of ADSL trials since 1997, and
has recently announced a service offering. The Internet initiative launched by Resolution
No 110/2000 of the Council of Ministers of 22 August 2000 identifies the accelerated introduction of
ADSL services as one of the priorities for the development of the information society. ICP has
indicated that Portugal Telecom’s offering will be scrutinised carefully to ensure full arrangements,
such as collocation, are available to allow competitors to enter the market.
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UNIVERSAL SERVICE/CONSUMERS/USERS

Portugal Telecom is responsible for providing the universal service. Article 9 of the
Telecommunications Act lays down in general terms the possibility of universal service being
financed by telecommunications operators.

Decree-Law No 458/99 of 5 November 1999, which builds on this provision, lays down the
principles of the provision and financing of the universal service. It provides for the possibility of
setting up a fund, to which operators who provide a public telecommunications network and
providers of the fixed and mobile telephone service would have to contribute. The Decree-Law also
contains provisions on the calculation of the net cost of the universal service and pricing. The
principles for financing the universal service set out in Decree-Law 458/99 are in accordance with a
competitive market and lay down a number of rules for the calculation of the net cost of the universal
service: the calculation must be based on objective and transparent procedures and criteria; it must
take account of certain specific features of peripheral regions; and it must take account of revenues
and other tangible and intangible benefits deriving from the provision of the universal service.

Portugal Telecom (PT) estimates the net cost of providing the universal service at €150 million. ICP
has informed the Commission that it is currently analysing PT’s estimate, but will in any case not
countenance cost sharing for the period prior to 1 January 2000. The method of calculating the net
cost of providing the universal service will be established on the basis of the principles laid down in
Decree-Law 458/99.

New entrants add that an effect of the lack of effective control of PT’s cost accounting is that PT
uses its obligation to provide the universal service to justify high tariffs for leased lines and
interconnection. ICP points out that the regulatory audit process is in hand, and that PT’s cost
accounting system includes separate accounts for interconnection, leased lines and voice telephony,
and undue cross-subsidisation between these services is not allowed.

Portugal Telecom has special price schemes for certain categories of consumers (the elderly,
unemployed and handicapped, and those living in remote areas).

ICP has signed a cooperation agreement with the Portuguese Consumer Protection Association
(DECO) to carry out a series of public surveys of the impact of liberalisation and electronic services
on consumers. ICP has also signed similar agreements with the Ministry of Employment (Ministério
do Emprego), the National Institute for Statistics (Instituto Nacional de Estatística) and the Science
and Technology Observatory (Observatório de Ciência e Tecnologia).

The Instituto do Consumidor (Consumers’ Institute), the body responsible for Portuguese consumer
protection legislation, has powers of arbitration and mediation, without prejudice to the competences
of ICP.

MOBILE SERVICES INCLUDING THIRD GENERATION AND ROAMING

No problems have been raised in connection with the management of the national frequency plan.

GSM and DCS-1800 licences have been granted to each of three operators: TMN (a subsidiary of
Portugal Telecom), Telecel and Optimus.

By means of an Order (“Despacho”) of the Ministry of Social Infrastructure of 1 August 2000, the
Portuguese authorities launched the procedure for the award of four licences for the third-generation
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mobile telephone system, covering the national territory, valid for fifteen years and renewable. The
Order lays down the conditions for participation in the award procedure. Third-generation mobile
licences will be awarded by the end of 2000 through a comparative bidding procedure. Each licensee
will be required to pay a fee of approximately €100 million, which takes into account the economic
value of the spectrum granted. The deadline for the presentation of bids was 29 September and
licences are expected to be granted by end 2000. It is anticipated that third-generation mobile
services will be available not later than January 2002.

Two 15 MHz twin bands in the 1920-1980 MHz and 2110-2170 MHz ranges and a single 5 MHz
band in the 1900-1920 MHz range are to be awarded for each licence.

The licence conditions include minimum coverage obligations intended to ensure that 20% of the
national population is covered in the first year of the licence or at the date the operator begins its
activity, whichever is the later, 40% in the third year and 60% in the fifth year, although a more rapid
roll-out is expected in practice.

The main criterion (50%) for the evaluation of bids is the projected contribution to the Information
Society, with sub-criteria relating to coverage and pricing policy. The second criterion (20%)
relating to effective competition includes roaming between third-and second-generation systems
(GSM and DCS-1800) in accordance with the principles laid down in Decree-Law 415/98 of
31 December 1998. In principle, roaming must be offered for at least five years. ICP will be
responsible for resolving disputes in this area and will also re-examine the roaming conditions two
years after the third-generation mobile licences are granted.

The use of frequencies for the third-generation mobile service is in accordance with the ERC
Decisions on frequency harmonisation.

TARIFFS

The Directorate-General for Trade and Competition (DGCC), ICP and Portugal Telecom have
concluded a price agreement for the voice telephony service. The latest price agreement - which was
signed in September 1997, entered into force on 1 January 1998, and runs until 31 December 2000 -
requires Portugal Telecom to continue to rebalance its tariffs for the fixed telephony service in
accordance with the principle of cost-orientation. ICP has not yet adopted the price system which
will replace the price agreements between ICP, DGCC and Portugal Telecom.

New entrants complain of possible distortions of competition and market foreclosure as a result of
cross-subsidisation within Portugal Telecom’s tariffs. The Portuguese authorities have stated that the
window for Portugal Telecom to rebalance tariffs will be closed by 31.12.2000, although some
discrepancies in the tariff structure might remain.

COST ACCOUNTING

The Portuguese authorities have notified the national measures transposing the relevant Articles of
the Leased Lines Directive, the Interconnection Directive, and the New Voice Telephony Directive.
The Portuguese provisions require operators who have been designated as having significant market
power in certain markets to implement an adequate cost accounting system for the relevant price
systems. This obligation currently applies to Portugal Telecom.
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Portugal Telecom’s cost accounting system covers all services directly provided by Portugal
Telecom, including interconnection, voice telephony and leased lines.

The regulatory accounts for 1997 were audited by an independent international audit and
consultancy firm, and ICP notified the statement of compliance of these accounts with the applicable
provisions of Portuguese law to the Commission. The accounts for 1998 have also been audited.
Portugal Telecom’s cost accounting for 1998 is mainly based on historic costs. New entrants
complain that the NRA has failed to define in advance the criteria for the incumbent’s cost
accounting system. However, ICP points out that the criteria were set in 1995, imposing an
obligation on Portugal Telecomto use current costs in a first phase and to move to long-run
incremental costs. A description of Portugal Telecom’s cost accounting system is available.

LEASED LINES

In its decision of 6 April 2000, ICP defined the offer of a minimum set of leased lines in accordance
with the Leased Lines Directives, thus resolving one of the problems arising from the long delay in
transposition, which has now been carried out by Decree-Law 290/A/99. New entrants continue to
complain about the high prices and long delivery times for leased lines. They consider that the cost
accounting system for leased lines is inadequate because it is based only on historical data. ICP
points out that the prices for leased lines were reduced by 37% between 1997 and 2000, and are in
fact below the EU average for short distance 64 kbit/s and 2 Mbit/s lines. Quality of service is also
regulated in Portugal. ICP is concerned about the delivery periods for leased lines, although they
compare favourably with European best practice; one case has been presented for arbitration.
However, no barriers to entry into this market have existed since 1999, with licences capable of
being issued within 10 days, but competition has not yet evolved in any meaningful way.

NUMBERING

On 2 June 1999 ICP fixed the main components of the new national numbering plan, which was
introduced in a single operation (“big bang”) on 31 October 1999.

New entrants complain about the unavailability of carrier selection for local and regional calls, and
consider that indirect access should also be extended to calls to Internet service providers (ISPs).
They say that this has a negative impact on their businesses, as customers do not understand why
they provide only a partial service. Carrier selection for fixed-to-mobile calls is due from 1 October
2000, and for all calls from 1 January 2001. Carrier selection for ISPs is being studied.

As regards number portability and carrier pre-selection, Articles 31 and 32 of Decree-Law 415/98
transpose Directive 98/61/EC, which sets 1 January 2002 as the date on which Portugal must apply
full number portability and carrier pre-selection. However, the Portuguese authorities have stated
that they will bring forward the introduction of these services. A public consultation on number
portability was launched in February 2000. In accordance with Order (Despacho) 12809/2000,
number portability will be available from 1 July 2001 for fixed networks and from January 2002 for
mobile networks. The number portability database will be managed by a consortium of ICP, Portugal
Telecom and the main representative association of operators. Carrier pre-selection was required to
be available from 1 July 2000 (see below).

New entrants consider the introduction of carrier pre-selection (CPS) to be a fundamental part of
liberalisation, but Portugal Telecom says that it is not yet technically prepared and that there is a lack
of agreement as to how the costs of pre-selection are to be shared out. According to new entrants,
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ICP should be much more active in defining the rules for CPS. ICP has issued a specification for
carrier pre-selection in cooperation with the operators. The operational aspects are to be dealt with
in the context of a code of conduct to be developed by the operators. Autodiallers have provided a
temporary solution, enabling the 1 July deadline to be complied with, but Portugal Telecom
complains of the low costs for autodiallers (the costs are split 50/50 between Portugal Telecom and
the alternative operators).

ICP points out that CPS has been available for international and interurban calls since July 2000, and
will be available for all calls from 1 January 2001. Carrier pre-selection for calls from the fixed
network in Lisbon and Porto to mobile networks has been brought forward to 1 October and for
fixed-to-mobile calls in the rest of the country to 15 October. ICP has fixed the fee for CPS on the
basis of international comparisons at PTE 1 600. Portugal Telecom has announced a fee of
PTE 1 586.

RIGHTS OF WAY

Decree-Law No 381-A/97 of 30 December 1997 establishes the right of access to public land by
operators who have obtained a licence for the establishment and operation of public
telecommunications networks. This Decree-Law and Decree-Law 290-A/99 lay down the rules on
facility sharing and collocation. These provisions impose arrangements for facility sharing and
collocation when it is not possible to build new infrastructure for reasons of environmental
protection, cultural heritage, town and country planning, or the conservation of urban and rural
landscapes. Decree-Laws 381-A/97 and 151-A/2000 also encourage operators to conclude
agreements on infrastructure sharing. ICP can intervene to resolve conflicts between operators. The
public tender for the provision of IMT2000/UMTS includes criteria relating to facility sharing.

Infrastructure such as antennas and ducts is subject to the issue of the appropriate licences by the
local authorities concerned.

Decree-Law 59/2000 of 19 April 2000 lays down the rules on the installation and use of shared
telecommunications infrastructure in buildings. However, new entrants complain of a lack of
adequate rules on shared antennas in buildings, which obliges them to conclude individual
agreements with each owner.

New entrants complain about the de facto monopoly for the undersea cable, as a consequence of the
lack of free access to undersea cables and to backhaul services. According to ICP, Portugal Telecom
has adopted measures to address this situation. ICP is monitoring the results.

DATA PROTECTION

The general and telecom-specific Directives were transposed into Portuguese law by Law 67/98 of
26 October 1998 on the protection of personal data and by Law 69/98. Law 69/98 applies to the
processing of personal data in the telecommunications sector, and builds on the provisions of Law
67/98 on the protection of personal data.

Law 69/98 guarantees the confidentiality of communications and obliges operators to take
appropriate measures to safeguard network security and to inform the subscribers if there is a
particular risk of a breach of the security of the network and any possible remedies.
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The incumbent says that it has received no complaints relating to data protection. In general, no
complaints have been received relating to data trading.

ICP points out that the Portuguese provisions transposing the Telecommunications Data Protection
Directive contain all the guarantees provided for in the Directive.

There is an independent body in charge of data protection, the Comissão Nacional de Protecção de
Dados (CNPD).

INTERNET

The Portuguese authorities have adopted several measures relating to the information society: in
particular Resolution No 94/99 of the Council of Ministers adopted the Guidelines for the national e-
commerce initiative. Resolution No 110/2000 of the Council of Ministers of 22 August 2000
launched the “Internet initiative”, to be implemented by the Minister for Science and Technology.
This initiative sets a number of objectives to be reached in the coming years: an increase in the
Internet penetration rate in households, businesses and public administration; the introduction of flat-
rate Internet access tariffs; and a greatly increased volume of e-commerce.

Internet access has grown rapidly during the last year. The number of subscribers rose to 474 000 at
the end of 1999. Between 1998 and 1999 the number of subscribers grew by 175%. There are now
13 Internet service providers (ISPs). Portugal Telecom handles 79% of Internet traffic, according to
data published by ICP for 1999.
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FINLAND

OVERVIEW

Finland has a light regulatory regime and the hands-off approach generally followed by the Finnish
authorities places greater emphasis on market forces than on detailed regulation to ensure the
operation of an effective communications market. However, some new regulatory initiatives have
been launched since the 5th Report, notably proposed amendments to the Telecommunications
Market Act to provide for shared access to the local loop, collocation, and national roaming between
third and second generation mobile networks. Consideration is also being given to revising the
legislative framework for communications to reflect the process of convergence and to ensure
technological neutrality.

New entrants still argue, however, that the absence of detailed regulation in certain areas,
particularly in relation to cost accounting and pricing issues, perpetuates a lack of transparency and
accountability on the part of the incumbents and deters market entry, especially in the local market.

The Finnish telecommunications market has continued to show significant growth, with the overall
telecommunications market estimated to have grown by 8.7% in terms of revenue over the last year.
There are over 100 operators authorised to offer public voice telephony services in Finland, either at
a national or a local level, which is a high number in view of the size of the population.

The important role played by mobile networks in this ongoing growth is evidenced by the continuing
increase in the mobile penetration rate, which has now passed 70% and remains the highest in the
European Union. It can also be seen in the fact that in Finland (alone among EU Member States) the
revenues generated by mobile telephony networks already exceed those of the fixed voice telephony
network (including Internet dial-up, but excluding switched data networks and leased lines).
However, the market for the provision of mobile networks still remains dominated by the incumbent
Sonera, whose share of total mobile subscribers (both digital and analogue) is estimated at 63%, with
the third largest network operator accounting for only 2% of subscribers.

Although the Finnish market for local fixed telecommunications has historically been segmented,
with each area having their own local operator, a process of consolidation is under way, as can be
seen from the emergence of Elisa Communications Corporation (formerly the Helsinki Telephone
Corporation) as a major national operator, whose interests include nearly 100% ownership of the
second largest Finnish mobile operator, Radiolinja.

NATIONAL REGULATORY AUTHORITY AND APPEALS

Following a public consultation on the role of the Telecommunications Administration Centre (TAC)
in the first part of the year 2000, it is likely that its role and competences will grow over the coming
years, as the process of transferring day-to-day regulatory responsibilities from the Ministry of
Transport and Communications (MINTC) to the TAC continues.

Some of the concerns identified in the 5th Report relating to the overlapping powers of the TAC and
the Finnish Competition Authority (FCA) continue to subsist. Because of the allocation of legal
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responsibilities between the two institutions, operators believe that in some cases they need to apply
to both bodies for redress in order to safeguard their interests. This gives rise to additional expense
and uncertainty for operators. The possibility of inconsistent decisions by the two authorities also
exists (although this has not yet happened in practice). Furthermore, different appeal procedures
apply, with decisions of the TAC being appealed to the Lower Administrative Court and then the
Supreme Administrative Court, while decisions of the FCA are appealed to the Competition Council
and then the Supreme Administrative Court. The Finnish authorities contend, however, that co-
operation between the two authorities works well, with consultation taking place on a regular basis.

New entrants also claim that the lengthy appeal procedures contribute to an excessive time frame for
the resolution of disputes. They claim that major pricing disputes are taking one and a half years or
more to resolve. One example cited is the case concerning the pricing methodology for local loop
unbundling, where the complaint was originally raised in November 1997, a decision was made by
the TAC in October 1999, an appeal is still pending before the Helsinki Administrative Court, and a
further appeal to the Supreme Administrative Court is still possible after that.

New entrants continue to argue that there is insufficient co-ordination between the TAC and the
MINTC, particularly as regards the establishment of detailed principles and rules regarding cost
orientation and pricing issues. The unwillingness of the MINTC to adopt more detailed regulation in
this area is alleged to have contributed to delays and lack of effective enforcement on the part of the
TAC in the handling of individual complaints. The Finnish authorities, however, argue strongly in
favour of their approach to these issues, which requires operators with significant market power to
prove on demand that their prices are cost oriented, but allows them a large measure of freedom in
determining the methodology to be used. They argue that to impose a single common methodology
on the large number of designated SMP operators in Finland would be impracticable.

The TAC has recently increased its staffing in the dispute resolution area. However, there is likely to
be a need for increased resources at the TAC as a result of the forthcoming new legislation
governing shared access to the local loop and national roaming. Staff turnover remains a problem, as
in other Member States.

Any remaining concerns over the separation of regulatory and ownership functions should be
resolved with the expected sale of the Government’s remaining 52.9% stake in Sonera Oy. On 21
June 2000 the Finnish Parliament authorised the reduction of the Finnish State’s ownership in Sonera
to zero.

LICENSING

No new concerns have been raised by operators in relation to the light Finnish licensing regime in
general, under which individual licences are required only for provision of services on public mobile
networks.

Some concerns have been expressed over the time taken since the original grant of the third
generation mobile licences to establish the legal obligations of the licensed operators, particularly in
relation to national roaming between second and third generation networks. An amendment to the
Telecommunications Market Act that will establish this obligation is currently before the Finnish
Parliament (for more detail see “Mobile Services… ” below).

Currently the licensing of telecommunications and broadcasting operators both fall within the
responsibilities of the MINTC. In the future the converged legislative framework currently under
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consideration by the Ministry is likely to subject these different network operators to the same legal
principles, as and when it is adopted (though this is not expected before 2002).

INTERCONNECTION

The 5th Report noted the increased importance of interconnection issues as competition has
developed. It also identified the lack of transparency and of detailed rules on cost accounting as one
of the main problems seen by new entrants.

The environment for interconnection in Finland differs from that in other Member States because of
the practice by which charges have been traditionally treated as end-user prices (charged to the user)
rather than charged to the operator seeking interconnection.

Some new entrants argue that the absence of an obligation for SMP mobile operators to offer fixed
operators an interconnection tariff for call termination on mobile networks (as opposed to charging
an end-user price) is one of the major barriers to competition, particularly in view of the high mobile
penetration rate.

The TAC is currently studying the level of mobile call termination charges, with a view to
establishing the degree of cost orientation achieved, following a complaint concerning the
termination charges of a mobile operator. Sonera Oy, the largest Finnish mobile network operator,
and Radiolinja Oy, the second largest operator, have been designated, in accordance with the
Interconnection Directive, as having significant market power on the national market for
interconnection.

New entrants argue that the high price charged for call origination on the fixed network has hindered
the introduction by independent ISPs of indirect access via transit operators and has limited the
development of competition for dial-up Internet traffic. The TAC is currently investigating the access
and termination charges on the fixed network and a decision is expected in autumn 2000.

The Ministry Decision of February 1999 that end-user prices for communications originating on an
operator’s local telecommunications network and directed to another telecommunications area
should not exceed 60% of the end-user price for a local call of the equivalent duration expired on 30
June 2000. The level of these charges has not changed significantly, however, since the expiry of the
restriction.

While the TAC has only one formal complaint on interconnection currently pending before it, a
number of complaints relating to interconnection issues are outstanding before the Finnish
Competition Authority (FCA), notably in relation to the pricing of data (Internet) access, which falls
outside the scope of the Telecommunications Market Act. On 2 May 2000 the FCA ruled that it was
an abuse of the Helsinki Telephone Corporation’s (HTC’s) dominant position to refuse local
interconnection to competitive ISPs and required HTC to provide a statement of interconnection
terms by 31 August 2000. Subsequent to this ruling, a further complaint has been made to the FCA
in relation to the terms for local interconnection.

There are more than 180 interconnection agreements currently in place in Finland. Each SMP
operator (including each of the 46 local fixed network operators which are members of the Finnet
Group) maintains its own reference interconnection offer (RIO). These are updated on an ongoing
basis as terms and charges develop, rather than being subject to a regular annual review.
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LOCAL ACCESS

The 5th Report referred to the fact that full unbundling of the local loop (LLU) has been available as
a matter of law since June 1997, but that a number of disputes over pricing were pending before the
TAC and the Competition Authority.

No precise statistics are available as to the extent of LLU at the present time. It would appear that
some thousands of subscribers have made use of the facility to date, but that these are mainly large
corporate users with high data transmission requirements and situated in the main cities.

New entrants continue to argue that the price of leasing the local loop is one of the main factors
impeding the development of competition in the local telecommunications market. A decision of the
TAC in October 1999 on the Helsinki Telephone Corporation’s (HTC’s) prices for the lease of its
local loop and their cost orientation was appealed to the Helsinki Administrative Court and a
definitive decision is still pending. The Competition Authority also found in December 1999 that
HTC’s pricing for local loop unbundling and its tying of services had prevented competitors from
entering the market and constituted an abuse. This decision is also subject to appeal. The final
determination of this issue is therefore likely to be further delayed for some months, particularly
given the possibility that the cases may be appealed to the Supreme Administrative Court.

There is currently no legal requirement for shared access to the local loop. However, proposed
amendments to the Telecommunications Market Act currently before the Finnish Parliament will
provide for the regulation of shared access and the right to collocation. It is anticipated that this new
legislation will come into force at the beginning of 2001. The proposals provide that the price for
shared access should not normally be more than 50% of the price for full LLU (subject to appeal on
a case-by-case basis).

Some operators have expressed concern that the right under the proposed law for the incumbent to
refuse access on the grounds that it requires the transmission capacity for its own use or its
reasonable future needs may hinder the development of this market. However, this is a matter that
will be subject to the ongoing supervision of the TAC.

There is no specific legislation mandating bitstream access in Finland. However, the general
obligation of non-discrimination should apply as between a notified operator’s own downstream arm
and competing operators.

New entrants argued that competition in the local telecommunications market in Finland is still not
effective, as a result of a combination of a lack of local level interconnection, the lack of effective
local loop unbundling, the high price of number portability and the lack of carrier pre-selection for
local calls (see Numbering section for more details).

The following frequency bands have been designated for wireless local loops (WLL): 3,410-3,600
MHz; 10,150-10,300 MHz / 10,500-10,650 MHz; 24.50-26.50 GHz. The two lowest frequency
bands are for WLL applications only, while traditional point-to-point fixed radio links can also be
deployed in the highest frequency band.

Licences for the use of frequencies for fixed access networks are granted in order of arrival of
applications. Each licence is granted for an initial period of six years. Operations for which the
licence was granted have to be initiated within one year from assignment of the frequency. To date
14 WLL licences have been granted on a local or city wide basis. Operators’ activities in this area are
however still at an early, largely experimental stage. Some ISPs offer their customers WLL services
by means of common frequencies not subject to licence.
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UNIVERSAL SERVICE/CONSUMER/USERS

There is no universal service funding mechanism currently in Finland and universal service provision
is covered by the service obligations of telecommunications operators under the general law.

Universal service issues are likely to become the subject of greater debate in Finland as a result of the
anticipated full privatisation of Sonera Oy. There have been some calls in the Finnish Parliament for
universal service to be guaranteed by law and to include broadband access. Official Government
policy remains that there should be no state funding for universal service as such, and favours the
provision of assistance where necessary to end-users (e.g. schools, universities, libraries etc.) rather
than to the operators themselves. In view of the absence of a universal service funding mechanism,
no exercise has been carried out to calculate or estimate the net cost of providing universal service.

Consumer price regulation is not applied by the authorities in Finland at the moment. However,
according to the Telecommunications Market Act retail prices for local voice telephony services
provided by SMP operators have to be cost oriented (see “Cost Accounting” below). The consumer
ombudsman has general responsibility for monitoring end-user prices and dealing with complaints,
but has no direct powers over tariff issues, which fall within the competence of the TAC.

MOBILE SERVICES INCLUDING THIRD GENERATION AND ROAMING

As noted in the 5th Report, Finland was the first country to issue third generation (3G) licences
(March 1999), by means of a beauty contest licensing procedure, with spectrum fees limited to
covering administrative costs.

The licence conditions provide for the launch of 3G services by 1 January 2002, in accordance with
the UMTS Decision. The full 155 MHz of spectrum to be allocated to 3G services in accordance
with ERC Decision 00/01 is not yet free, but is planned to be progressively cleared as necessary in
accordance with the envisaged timetable.

The proposed amendments to the Telecommunications Market Act currently before Parliament will
provide for mandatory national roaming between 3G and 2G networks, subject to certain conditions.
For example, mandatory roaming will arise only after 6 months of unsuccessful commercial
negotiations and once the network of the 3G operator requesting roaming covers at least 20% of the
inhabitants of its own licence area. Mandatory roaming will normally last for 8 years, except that the
statutory obligation to permit roaming will end two years after the date the relevant operator’s own
3G network covers 80% of its licence area. In sparsely populated areas (less than 5
inhabitants/square Km) the statutory roaming obligation will be unlimited in time.

There is no statutory obligation of national roaming between GSM 900 and DCS 1800 networks in
Finland. However, following a complaint to the Competition Authority by Telia Finland, the third
mobile network operator, regarding the alleged refusal of Sonera and Radiolinja to grant national
roaming on reasonable terms, and a preliminary finding in September 1999 upholding that complaint,
a solution was found which involved allowing Telia access to Radiolinja’s GSM 900 network on the
basis of a service provider agreement. A service provider arrangement has also been entered into
between RSL COM Finland Oy and Sonera, governing access to the latter’s mobile network.

Although no mobile virtual network operators (MVNOs) are currently active on the Finnish market,
the Finnish authorities have supported this model of mobile service provision in the past, which they
consider falls within the scope of the Finnish legislation governing the rights of service providers.
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On 27 January 2000 the Ministry granted a third national GSM 900 licence to Suomen 2G Oy, a
consortium of local fixed network operators (excluding HTC and its associated companies) which
had also been granted one of the four 3G licences. Suomen 2G Oy was originally required to begin
commercial operations by 1 September 2000, but this date has been put back to 1 February 2001.

The phasing out of NMT 900 analogue technology is due to be completed by the end of 2000. At the
end of March 2000 there were some 94,000 remaining NMT 900 analogue subscribers.

TARIFFS

Tariff rebalancing is less of an issue in Finland than in some other Member States, owing to the fact
that the market has historically been segmented between local network operators and long-distance
and international operators. The Finnish authorities consider that the process of tariff rebalancing has
been completed.

However, notwithstanding the above, the cost orientation of tariffs in general remains to be fully
demonstrated, given the lack of transparency in the cost accounting systems of the SMP operators
and the lack of detailed common rules on cost orientation.

The Ministry of Transport and Communications produced a report on 5 May 2000 on “Price Level
of Finnish Telecommunications Charges 1999”, presenting the situation at 1 January 2000. Its main
findings were that the prices of voice communications services had developed on average as follows
during 1999: GSM calls –6.8%; local services +4.7%; long-distance calls +0.6%; international calls –
9.5%, resulting in an overall average reduction in prices of 3.3% on a weighted basis (by reference to
turnover). It also found that as a result of the introduction of accounting separation between
networks and services, connection fees had decreased while monthly fees had increased.

The price increase in local services is partly due to the fact that certain price benefits traditionally
given by Finnet operators to their shareholders have now been abolished. The result is an apparent
increase in the price of local services.

The increase in long-distance prices reflects the incorporation of termination charges into long-
distance charges as from 1 May 1999. The significant decrease seen in the prices for international
calls is partly due to competitive pressure from the activities of ISPs, including the provision of voice
over IP.

There is no price-cap mechanism in operation in Finland.

COST ACCOUNTING

The concerns reported in the 5th Report regarding a lack of transparency and regulatory scrutiny of
SMP operators’ cost accounting systems remain. While descriptions of the cost accounting systems
adopted by SMP operators were approved in February 1998 and are available for inspection by all
telecommunications companies, these descriptions are not detailed and appear not to have been
updated since then.

Under the Finnish legislation SMP operators are free to determine for themselves the accounting
methodology to be adopted. The LRAIC cost accounting system is not being used systematically and
many local network operators with significant market power are still using historic cost methods.



229

The specific cost orientation requirements of Article 10 of the Leased Lines Directive and Article 17
of the New Voice Telephony Directive are not applied by national legislation as regards the activities
of SMP operators in the leased lines market and the markets for international and long-distance voice
telephony respectively, on the grounds that effective competition exists on those markets.
Consequently, the obligation on SMP operators to comply with the principle of cost orientation
when setting their tariffs only applies to end-user tariffs for local telecommunications services
provided via fixed public networks of less that 2 Mb/s, to the unbundled local loop and to
interconnection charges.

It would also appear that no systematic independent verification of compliance with the cost
accounting systems is conducted and that no annual certificate concerning compliance has been
published. The Finnish authorities argue that they rely instead on the obligations of SMP operators to
provide accounting information and demonstrate the cost-orientation of their tariffs on request, as
well as on the requirements in the Telecommunications Market Act (in line with Commission
Recommendation 98/322) for SMP operators to maintain separate accounts for different business
areas, under which they disaggregate their operating costs, capital employed and revenues into at
least “core network”, “local access network”, “retail network” and “other activities”. These separate
accounts are sent to the Ministry of Transport and Communications each year.

LEASED LINES

Latest comparative data indicate that national leased line tariffs remain low by comparative EU
standards.

Finnish telecommunications legislation does not impose an obligation of cost orientation on
operators with significant market power as regards the provision of leased lines, on the grounds that
effective competition already exists in this market (c.f. Article 10(4) of the Leased Lines Directive) –
see section on Cost Accounting above.

NUMBERING

Prices for carrier pre-selection are set by the originating operators themselves, subject to a general
obligation of cost-orientation. However, new entrants argue that regulators have been reluctant to
intervene in this area to verify compliance with the cost orientation principle.

New entrants continue to argue that the absence of carrier pre-selection for local calls and for calls to
mobile is restricting competition in the two largest segments of the market, local calls and mobile
calls, and thereby restricting the general development of competition in Finnish telecommunications.
The local incumbent operators contend, on the other hand, that tariffs for local calls are already cost
oriented and that there is therefore no incentive for new entry into this segment of the market. They
also argue that implementation of carrier pre-selection for local calls would require costly investment
in updating the network.

Call by call selection and carrier pre-selection is also available for international mobile calls, but
without any significant take-up of this facility.

The take-up of number portability of geographical numbers within a numbering area remains very
low, due to the costs involved, with only about 1,500 geographical numbers ported between
operators at 1 January 2000, representing about 20 (large) customers. Demand for nation-wide
number portability of non-geographical subscriber numbers is expected to grow rapidly over the
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coming year, although it is currently still at a low level. Number portability of non-geographical
service numbers (freephone and premium rate) was introduced on 1 January 2000 but is still at a low
level.

New entrants argue that the absence of conditions for effective number portability remains one of the
principle barriers to competition. Incumbents, on the other hand, argue that the technology required
for number portability is expensive. Operators have also suggested that the TAC has not been as
active as it could have been in investigating the cost orientation of number portability. However, the
cost-orientation of number portability charges is currently being investigated by the TAC.

RIGHTS OF WAY

No major problems with rights of way in Finland have been identified. Operators have indicated that
previous concerns regarding non-discriminatory access to facilities within the control of local
municipalities no longer exist.

However, although in principle under Finnish telecommunications law digging rights should be
granted free of charge, operators have expressed some concerns regarding certain claims for
compensation made by municipalities and other state bodies in relation to digging in public roads,
following an amendment to the construction law in 1999.

Co-operation on mast sharing is reported to function well in practice.

DATA PROTECTION

Directive 97/66/EC concerning the processing of personal data and the protection of privacy in the
telecommunications sector has been implemented in Finland by amendments to the
Telecommunications Market Act, by the Act on the Protection of Privacy and Data Security in
Telecommunications (565/1999) and by the TAC Regulations on the Information Security of
Telecommunications Operators and on the Physical Protection of Premises and Networks of
Telecommunications Operators (47/1999, 48/1999 and 49/1999). These contain, inter alia, detailed
requirements on telecommunications operators regarding the maintenance of network and data
security.

In June 2000 the TAC adopted a new revised regulation (THK 35 E/2000 M) on barring categories
in telecommunications, containing a new section concerning barring categories for SMS and WAP
services.

A Data Protection Ombudsman exists, whose role is to supervise the application of the data
protection legislation in Finland, and co-operation takes place between the Ombudsman and the TAC
on data protection issues in the telecommunications area, for which the TAC is primarily responsible.

Finnish legislation provides for traffic data for billing purposes to be stored for a minimum of 3
months after the maturity date of the phone bill and for a maximum period of 3 years after the bill has
been paid in full. No particular problems have been identified in relation to network security or
confidentiality of traffic data.
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INTERNET

According to “Telecommunications Statistics 2000”, a report prepared by the Ministry of Transport
and Communications, Finland had approximately 121 Internet-connected computers per thousand
inhabitants at the end of 1999, up from 107 a year earlier. According to the Statistics, the turnover of
Internet operations grew by 19 per cent in a year. It is estimated that at May 2000 approximately
33% of the Finnish population were Internet users (that is accessing the web at least once a week).

The incumbent operator Sonera provides ISP services directly and has a market share of
approximately 53%, with at least 50 ISPs offering services on a local or regional basis and some 10
or more offering their services nation-wide.

In May 2000 the Competition Authority found, following complaints by ISPs, that HTC was guilty
of abusing its dominant position when it did not offer other ISPs interconnection at local exchanges.
ISPs have the right to interconnection at the points of their choice, subject to reasonable, transparent
and non-discriminatory terms. The Authority required HTC to provide it with a statement of its
interconnection terms by 31 August 2000. HTC has given this statement and the Authority is
investigating the issue further.

On the other hand, the Competition Authority found that HTC’s system of discounted charges for IP
calls using a single operator’s network was not restrictive of competition. HTC had introduced a
special discounted rate in June 1999, at a price 20% lower than ordinary local calls, for Internet
connections using a single operator network.

Prices for ADSL connections are expected to decrease as the roll-out of these services continues and
as a result of competitive pressures from cable TV and local wireless access operators.

The TAC issues regulations governing the administration of domain names in Finland. A new TAC
regulation on domain names entered into force in the middle of June 2000. Under this regulation
registration of Finnish domain names, in other words domain names under the root “.fi”, has been
made easier and faster than before. At the same time applicants’ opportunities to obtain Finnish
domain names have been expanded and the regulations on granting domain names to companies have
been clarified.

The Ministry of Transport and Communications is preparing a new law on domain names. The new
law aims for example to define on what grounds a domain name can be granted to a private person.
The Government proposal is expected to be adopted by the Finnish Parliament in 2001.
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SWEDEN

OVERVIEW

In 1999/2000 PTS proposed amendments to the Telecommunications Act introducing an obligation
to provide unbundled access to the local loop; the proposal is still under discussion, as it is deemed
incompatible with the Constitution. However, the incumbent already offers unbundled access. In
order to enhance competition in the mobile market, PTS also proposed legislative amendments
introducing an obligation for mobile network operators to provide access to their mobile network
capacity on market terms if there is spare capacity, which entered into force in 2000. In addition,
PTS has adopted decisions regarding the incumbent’s rates for the termination of calls on its mobile
networks during 1999 and 2000 (whereby it was forced to reduce its mobile interconnection charges
to SEK 1.13/minute on average, which is considered by PTS to be a cost-oriented interconnection
charge). PTS also proposed an amendment to the Act regarding national roaming, whereby certain
mobile operators are obliged to give access to their network to a new mobile operator with a
network licence, where this operator does not have coverage, which entered into force in 2000. A
Government Bill introduced in spring 2000 proposes to construct a fibre broadband network capable
of reaching every Swedish municipal center, to be partly financed by the State. Government support
will also be provided to promote local/regional broadband infrastructure and access to broadband
networks in rural areas.

Competition on the fixed telephony market has developed since the introduction of carrier pre-
selection (CPS) in September 1999, with several new players entering the market and end-user tariffs
falling. The average monthly bill for national voice telephony (residential users) decreased by 2.1% in
1999/2000, and the charge for an average international call fell by 54%. A total of 117 operators are
now authorised to provide voice telephony, and 22 use CPS. The incumbent’s market share is still
very high for local calls (93% at the end of 1999/beginning of 2000), and relatively high for long-
distance calls (76%) and international calls (62%). Mobile penetration increased further, to 66% in
August 2000. The incumbent’s share of the GSM market fell to 50% by end 1999/beginning of 2000.
Internet usage has increased, and more than 50% of Swedish inhabitants used the Internet (at work
or at home) in the first months of 2000;well above the EU average of 30%.

NATIONAL REGULATORY AUTHORITY AND APPEALS

As described in the Fifth Report, the national regulatory authority (Post- och Telestyrelsen - PTS) is
a government agency reporting to the Ministry of Industry, Employment and Communications. It has
a staff of 175, and is financed by frequency and licence fees. The Government appoints the Director
General (for renewable six-year terms) and the Board.

The fact that PTS is governed by a board whose members include politicians appointed by the
Government may make it susceptible to Governmental influence. However, on the whole, PTS
appears to be sufficiently autonomous. As noted in the Fifth Report, the Ministry is responsible for
the State holding in the incumbent - which, following its flotation in June 2000, has been reduced to
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70% of the voting rights – but it is not directly involved in the incumbent’s management. The
Ministry is also responsible for regulatory affairs, although different Ministers perform the two tasks.
The independence of all State authorities – including PTS - is safeguarded by the Swedish
Constitution, which prohibits any interference by Ministries in the day-to-day activities of the
authorities. In addition, the Government’s influence on the activities of PTS or any other authorities
is brought to bear collectively by means of primary and secondary legislation. In other words, no
single Ministry is in a position to influence the work and agenda of PTS.

In the past, some new entrants have perceived PTS to be both inactive and slow to take decisions,
even though it has all the requisite powers under the EU Directives. PTS refutes the allegations
regarding lack of pro-activity, citing examples of recent initiatives taken. In September 1999 it
proposed amendments to the Telecommunications Act with regard to local loop unbundling. In
March 1999 it proposed legislative amendments with regard to the provision of network capacity in
mobile networks. In addition, it has adopted decisions regarding Telia’s rates for the termination of
calls on its mobile networks during 1999 and 2000.

Some new entrants are still concerned that PTS is at once slow and inactive for certain important
matters (such as dealing with interconnection disputes and certain complaints) and, in other
instances, too quick in making decisions and proposing legislation. They claim that PTS’s legislative
proposals and actions are not always based on a proper assessment of the facts; that often the
industry has not been properly consulted, if at all, before legislative proposals are made; and that the
consequences of legislative proposals are not always assessed before they are made. The legislation
on compulsory access for service providers to mobile networks is an example of legislation which
new entrants consider to have been proposed with undue haste before the facts and consequences
had been properly assessed. PTS acknowledges that its actions are sometimes perceived by some to
be too hasty and by some to be too slow. However, it regards its mission to be the promotion and
achievement of effective competition. Current examples of proposals in this direction are the ones
pertaining to local loop unbundling, remuneration in respect of number portability, mandatory
provision of network capacity in mobile networks, and roaming. Some of these proposals have been
enacted, but only following a consultation procedure.

As regards the perceived slowness of PTS in making decisions, there are examples of PTS failing to
respect the six-month deadline for resolving interconnection disputes. According to some new
entrants, every delay in resolving interconnection disputes is important, since even a one- or two-
month delay has financial consequences. PTS maintains that one reason for the delays is that
interconnection disputes are often complex, that there are often many disputes related to the same
issue, and that therefore one dispute cannot always be solved alone without also solving the others.
To ensure transparency PTS is obliged to communicate all facts of the case to the parties. This legal
obligation is time-consuming.

Some new entrants are also concerned about staff turnover at PTS, and PTS agrees that staff
retention could be better, with many leaving to work for the telecommunications industry. PTS has
recently launched a skills development program for new staff to alleviate this problem.

Operators have in the past criticised PTS for failing to set proper guidelines and to intervene in the
implementation of carrier pre-selection (CPS), resulting in a lack of clear rules right up to the day
when CPS entered into force. PTS has admitted that it should have given more detailed guidance. An
independent study criticised the way in which CPS was implemented, saying that PTS should have
been more active in the years leading up to the introduction of CPS, so that the industry would have
known what rules and guidelines to follow. The study also mentioned that some of the problems
were exacerbated by the fact that legislation regarding CPS only entered into force in July 2000 (two
months before implementation), which limited the scope for PTS to act. Some operators say that
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PTS was proactive in the final stages of the reform, mediating and adopting secondary legislation
relating to CPS, and that the problems have now been settled. The end result was positive, with 40%
of households having chosen an operator (half of them chose the incumbent) in November 1999, a
few months after the reform.

According to secondary legislation, PTS must cooperate with the Consumer and Competition
Authorities on consumer affairs and competition matters, and initiate a reciprocal and regular
exchange of information. Most new entrants claim that the Competition Authority is fairly
knowledgeable but very slow to make decisions, and many new entrants therefore hesitate to lodge
complaints with it.

LICENSING

The Fifth report concluded that Sweden’s licensing scheme is very light, with priority given to
general authorisations (declarations), individual licences being required only in certain specific cases.
No concerns have been expressed about Sweden’s licensing scheme.

The Fifth Report noted that licence fees, which are reviewed annually, have decreased in the last few
years (down from 1.52% of turnover in 1994), and licence fees are still not seen as a deterrent to
market entry. However, some operators have expressed concern about the unfairness of the current
situation in which relatively few operators hold licences and pay licence fees based on turnover,
whereas an increasing number of operators only declare (notify) their activities and therefore pay
only a small flat-rate fee. These operators consider that declared operators should also pay a fee
based on turnover.

Some operators have in the past mentioned the uncertainty created by the fact that if their businesses
grow, the notification requirement to which they are subject may, without their knowledge,
transmute into the requirement for an individual licence. However, new entrants no longer perceive
any uncertainty as to the licensing requirement: this may be because they have become more aware
of the possibility, which has existed for several years, of applying for an advance ruling as to whether
a notification is sufficient or a licence is needed. In addition to the advance ruling, PTS uses its
annual inspection to establish whether an operator’s business has reached the size where a licence
becomes necessary.

The licence conditions imposed are still relatively few, and they are listed both in the
Telecommunications Act and in each individual licence (itself a public document). No operator has
expressed concerns about the licence conditions.

Sweden has decided to award four licences for third-generation mobile telephony through a beauty
contest in November 2000.

INTERCONNECTION

The Reference Interconnection Offer (RIO) has been published, and was last updated on 1 July 2000.

Many operators still consider that, given the incumbent’s dominance, PTS does not intervene
sufficiently in interconnection negotiations and interconnection disputes, despite having the requisite
powers under EC law. This, it is suggested, makes it difficult for new entrants to conclude
interconnection agreements with the incumbent on reasonable terms. Many new entrants (some of
whom entered the market as long ago as 1993) have been negotiating interconnection with the
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incumbent for several years, but most have concluded only interim interconnection agreements, with
certain matters still outstanding. This problem appears to be worsening, with many operators
currently more concerned than before. However, also PTS is concerned that so few new entrants
have concluded final interconnection agreements, and that interconnection negotiations are so
protracted. PTS tries to facilitate the negotiations, and often becomes directly involved at some
stage. Increasingly PTS determines the conditions which are to prevail between disputing parties.

Some new entrants still criticise the incumbent for altering the preconditions for certain favourable
interconnection rates, thereby forcing new entrants to undertake substantial investment, as well as
creating uncertainty (by periodically varying the number of interconnection points to which new
entrants are required to interconnect to get the lower rate). In this respect PTS is still considered by
some new entrants to have failed to intervene actively.

A number of disputes concerning the incumbent’s interconnection charges have been brought before
PTS and the Competition Authority in the past few years, although some new entrants maintain that
it is pointless to make complaints to the latter since the process is so slow and the authority does not
always have the necessary specific knowledge. For example, in 1995 a new entrant complained to the
Competition Authority that the incumbent’s interconnection charges were so unreasonably high
(higher than the end-user tariffs) that it could not compete on national calls. After finding that the
incumbent was charging different rates for the same service, the Competition Authority made two
interim decisions prohibiting it from demanding the disputed interconnection charges. The
incumbent’s interconnection charges were lowered in November 1998, and the case was therefore
closed in 1999.

As the incumbent has significant market power (SMP) on the Swedish interconnection market, all its
interconnection charges should be cost-oriented (including calls to mobile). Many new entrants are
still concerned at the lack of transparency of the incumbent’s interconnection charges, and continue
to call for it to publish its cost allocation (allowing scrutiny as to whether interconnection charges
are based on costs, or whether cross-subsidisation occurs). PTS maintains that it obtains copies of all
interconnection agreements to which the incumbent is a party, and compares them and the RIO with
the relevant cost accounting information, inter alia to verify that interconnection charges are cost-
oriented.

Following an investigation of the incumbent’s costs, in May 1999 PTS asked it to lower its average
mobile interconnection charges by around 20% from 15 June 1999 (the interconnection charges had
been unchanged for several years). As a result, both the incumbent and a new entrant lowered the
retail prices for calls to mobiles by 20%. After further examination of the cost-accounting
information, in May 2000 PTS required the incumbent to lower the mobile interconnection charges
further from 1 July 2000 (down to SEK 1.13/minute on average, which PTS considers to be a cost-
oriented interconnection charge). The incumbent has appealed against this decision, and the court
case is still pending.

There were a number of disputes between operators with regard to tromboning in 1999, and PTS has
mediated on a number of occasions. In October 1999 PTS made a Statement on the tromboning of
calls to mobile numbers via foreign networks. According to PTS, tromboning does not infringe the
Act, and mobile operators should demand payment from the last operator that routes traffic into their
networks, and not from the operator which set up the call.

In August 2000 PTS made several Decisions on the principles for compensation between operators
for calls to mobile networks, and on the level of compensation for calls to the mobile network of a
new entrant. PTS decided that the operator that hands over the call to the terminating operator
should pay the terminating operator, irrespective of where the call originated and how it has been
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routed. Compensation for calls to the incumbent’s mobile network should be cost-oriented, since it
has significant market power (SMP) on the national market for interconnection. Calls to the new
entrant’s network do not have to follow the rules on cost orientation, since it does not have SMP,
and market prices apply instead. PTS does not set the market price, but assesses whether the level of
compensation demanded by the new entrant is reasonable. PTS found that the new entrant’s
compensation was unreasonable, and considered that a reasonable compensation would be 10%
higher than the cost-oriented price, which PTS has determined to be SEK 1.13 per minute (as
described above), i.e. SEK 1.24 per minute.

LOCAL ACCESS

Although 95% of all households are serviced by more than one network (including mobile, but not
yet including wireless local loop), there is still considered to be insufficient competition in the local
loop. In September 1999 PTS therefore proposed amendments to the Telecommunications Act,
whereby the licence conditions of SMP operators would oblige them to provide cost-based access to
their local loop on (reasonable) request. There are also provisions on facility sharing and collocation.
All types of requested access should be provided (not just, for example, leasing).

The proposal is currently being considered by the Ministry, but requires further consideration, since
the Swedish Government has deemed that it infringes the Constitution (in particular the Freedom of
Speech Act, according to which every Swedish person has the right to broadcast radio programs
over wire). A study of this matter is in progress. If the Constitution has to be amended, the earliest
adoption date would be in 2003, since a constitutional change requires two Parliamentary decisions,
with a general election between the first and the second. However, the proposed Regulation on LLU
requires Member States to introduce access to the local loop by 1 January 2001. At the
Telecommunications Ministers meeting on 3 October 2000 Sweden supported the proposal.

In connection with the notification of the proposed Telia/Telenor merger, Telia gave undertakings to
unbundle the local loop. Although the merger did not take place, in March 2000 Telia voluntarily
offered other operators access to the local loop. The incumbent also offers collocation at cost-
oriented prices, but does not offer line-sharing, for technical reasons. However, many new entrants
consider that the prices for access to the local loop are so high that it is not possible for them to
compete (operators have to pay SEK 1 500 per customer per year for access to the local loop,
compared to a line rental charge of only SEK 1 008 per customer per year). The incumbent agrees
that the line rental charge does not cover its costs, but it is subject to a price cap. There are currently
few agreements on local loop unbundling, due to the pricing problem, but PTS hopes that this barrier
to entry might be overcome if the price cap were eliminated by the end of the year. Some new
entrants claim that the undertakings given to the Commission in connection with the proposed
merger offered more far-reaching local loop unbundling than that currently offered by the incumbent.
Some are considering using the cable TV networks to provide telecommunications, although this will
not be possible until those networks have been upgraded. In Sweden 2 million households have cable
TV, and cable TV is being developed to become an alternative way to reach customers.

The incumbent offers ADSL access, but according to some new entrants the price is still so high that
no operator is able to compete effectively with Telia.

Wireless local loop licences have been awarded to those who applied, within the limits of the
available frequencies. However, new rules require these licences to be granted through a call for
tenders. PTS issued guidelines in September, and the licences are due to be awarded before the end
of 2000. There appears to be substantial interest in such licences, since many operators consider this
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type of access to be an alternative to access to the fixed network, and a number of operators have
been carrying out trials for the last two years.

UNIVERSAL SERVICE/CONSUMERS/USERS

Currently the incumbent does not receive any contributions from other operators towards the cost of
providing universal service, due to the low cost of universal service provision. Sweden at present has
no plans to introduce a financing scheme, although the situation might change, for example if the
competitive situation changes or the cost of providing universal service increases.

Consumers have the possibility of complaining about, for example, phone bills to the Consumer
Authority and to PTS. Although PTS does not have any formal obligation to deal with complaints
from the public, it accepts such complaints since they are an important source of information and can
cause PTS to take action in the context of its general supervisory tasks. PTS can order an operator
to take certain measures, and also has the right to impose fines.

The number of complaints received by PTS increased significantly in 1999 compared to 1998. Most
complaints concern the introduction of CPS, in particular the administrative procedures, and a few
concern PTS’s role. The Consumer Authority also received a number of complaints regarding CPS in
1999.

The Consumer Authority, in cooperation with PTS and the Competition Authority, has carried out a
study of the Swedish mobile telephony market from a consumer perspective. The report concluded
that there is insufficient information about conditions and prices for mobile telephony, and that prices
are too high. It also found that it is difficult for users to change operator, one reason being that some
operators retain money paid in advance for future calls when the user decides to change operator.
The Consumer Authority has ruled that conditions resulting in the retention of advance payments
when the user changes operator are unreasonable, and applied to the Court for these conditions to be
prohibited. The Court indeed prohibited these conditions, as far as the incumbent is concerned, in
October 2000.

Competition in the field of directory services and directory enquiry services is considered
unsatisfactory. According to the Act, operators must provide information about their subscribers for
numbering information and directory purposes. There are, however, several points which are not
clear with regard to the form in which the information should be provided, the degree of value
added, pricing etc. EC legislation requires operators to provide the information in a fair, cost-
oriented and non-discriminatory manner, but there do not appear to be any corresponding provisions
in Swedish legislation. A number of operators are concerned about the conditions for access to
relevant information in order to provide directory services and directory enquiry services, and a
number of complaints have been lodged with the relevant authorities in this area. Complaints have
been lodged with PTS regarding the conditions of access to the incumbent’s subscriber information,
which were considered unreasonable. PTS mediated unsuccessfully during 1999 and is now
considering the possibility of issuing guidelines in this area. In September 1999 the Government
asked PTS to investigate the lack of a common directory and directory enquiry service for fixed and
mobile subscribers, which is a requirement under EC law, but which does not exist in Sweden. The
results of the study were finalised in September 2000.
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MOBILE SERVICES INCLUDING THIRD-GENERATION AND ROAMING

The Fifth Report noted that PTS is responsible for frequency assignment. In the past some new
entrants were concerned that the analogue NMT 900 system (where the incumbent is at present the
only player - but there are currently only around 100 000 subscribers) continued to occupy part of
the 900 MHz band, although the GSM Directive requires this band to be reserved exclusively for
GSM according to commercial demand. However, these concerns have not been mentioned again. It
is indeed planned to allocate the 900 MHz band exclusively to GSM by 2010, and frequencies are
gradually being transferred from analogue to GSM. More importantly, following a decision by the
incumbent, the whole analogue NMT 900 system will cease to occupy the 900 MHz band by the end
of 2000. This has implications for the ongoing process of issuing UMTS licences, since up to two
new licences may be combined GSM/UMTS licences.

PTS originally proposed to award five licences for the provision of network capacity for mobile
services according to the UMTS/IMT 2000 standard, but existing mobile operators protested that
there would not be enough frequency spectrum for so many licences, since each of the UMTS
licensees would only get 2 × 10 MHz, which they claimed was not sufficient. Sweden eventually
decided to award four licences for third-generation mobile telephony through a beauty contest. Up to
two new third generation licensees will also get licences for GSM. The tender procedure started in
May 2000, with licence applications to be received by September and licences to be granted in
November 2000. The criteria for selecting operators relate to financial strength, technical plans,
business, market and investment plans, mobile telecommunications know-how, and plans for
coverage of the UMTS network. The UMTS licensees will each get 2 × 15 MHz + 5 MHz.

PTS has expressed concern with regard to the competitive situation in the mobile market, and
considers that there is an oligopoly situation (with the incumbent holding more or less 50% of the
market, and two new entrants holding approximately 25% each, and with the prices being more or
less the same). This is considered to be particularly clear in the pre-paid card market, where all three
operators have exactly the same prices. PTS has therefore taken steps to increase competition in the
mobile market, inter alia by forcing the incumbent to lower its interconnection charges for calls to
mobile and by making several proposals for amendments to the Act with regard to national roaming
and access to mobile networks. PTS, together with the Competition Authority and the Consumer
Authority, has also presented a report on the competitive situation on the mobile market, according
to which mobile prices were quite high. According to PTS, operators responded by lowering their
prices. Finally, the forthcoming closure of the incumbent’s analogue NMT 900 system in the
900 MHz band will liberate frequencies allowing PTS to award two more GSM licences that can be
combined with UMTS licences, as described above.

In 1999 PTS considered that there was insufficient competition on the mobile market - mobile tariffs
remain high and handsets are subsidised. In order to enhance competition, in March 1999 it proposed
an amendment to the Telecommunications Act whereby licence conditions would incorporate an
obligation for mobile network operators to provide access to their mobile network capacity on
market terms (but non-discriminatory with regard to the conditions applied to their own businesses),
if there is spare capacity. The amendment entered into force in May 2000. Many operators consider
that the law has not yet had any effect on the market, and that it is too weak to have more than a
limited effect. There are five service providers present on the Swedish market, but some of them had
started their activities before the amendment entered into force. However, PTS maintains that the
recent legislation played a role even before it was enacted, in that it helped open a debate about the
lack of dynamics of the mobile market, and in that operators saw in which direction the legislation
was heading, and therefore agreed to sign agreements with service providers. PTS is currently
looking into the issue of “spare capacity”, since some operators claim that there is limited capacity
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available, in which case the operator would not be obliged to provide access to its network for
service providers.

In January 2000 PTS proposed an amendment to the Act regarding national roaming, whereby
certain mobile operators would be obliged to give access to their networks to a new mobile operator
with a network licence, where this operator does not have coverage. Access should be on market
terms, but the right to roaming is limited to seven years after establishment. Parliament adopted the
amendment in June 2000, and it entered into force in the summer. Some operators consider that this
amendment is also too weak to have any real effect on the market, since the rules only favour a new
mobile operator which does not have any network of its own.

TARIFFS

A price cap prevents the incumbent from increasing fixed fees such as installation and line rental
charges more than the change in the retail price index. The current price cap regime applies until the
end of 2000. The incumbent would like the price cap to be lifted, enabling it to set its prices freely,
since the price cap currently prevents it from setting cost-oriented fixed charges, and the current
charges do not cover the costs. PTS recently proposed that the price cap be lifted, but the
Government has yet to decide.

The tariffs for calls to mobile were stable for several years, then started to fall in 1999. Prices fell
when certain operators bypassed the high interconnection fees (SEK 2.75/minute) by routing calls
abroad (“tromboning”). The calls were then charged as international calls (for SEK 0.30/minute),
and although other costs of SEK 0.30-0.40 were added, prices could be reduced quite substantially.
The operators who resorted to tromboning made higher margins on these calls, which enabled them
to compete more strongly on other calls. Other mobile operators disapproved of tromboning, since
they lost a lot of interconnection revenues.

COST ACCOUNTING

Many new entrants have repeated their concerns about the lack of transparency of accounting
information (required for verifying accounting separation, cost orientation of end-user tariffs, and
non-discriminatory pricing), which they consider makes it difficult to assess the cost structure and
the degree to which end-user tariffs have been re-balanced. In relation to non-discriminatory pricing,
many operators are still calling for the incumbent to be required to provide and publish relevant
accounting information, with, as a minimum, its cost allocation and cost allocation principles, to
show that cross-subsidisation does not occur. PTS requires the incumbent to provide relevant
economic information regularly, which it then uses for its own ongoing surveillance duties. Based on
the findings of its regular monitoring of the incumbent’s accounting information, PTS publishes an
annual report on the deficiencies in the incumbent’s accounting system and the proposed remedies. It
also draws up a more comprehensive report, which is not published since it contains commercially
sensitive information. PTS also verifies the incumbent’s internal transfer prices in order to verify that
the non-discrimination principle is followed, and that no cross-subsidisation occurs. PTS maintains
that a description of the incumbent’s cost-accounting system including the main categories under
which costs are grouped and the rules for cost allocation is publicly available, although not in a single
document.
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LEASED LINES

Previously some new entrants expressed concern about the high price of ‘Digital X-line’ (a high-
capacity end line out to the customers) which is leased out by the incumbent, but these concerns
have not been repeated, and no formal complaints have been lodged. The Fifth Report showed that
the prices for national leased lines (analogue, 64 Kbit/s and 2 Mbit/s) were among the lowest in
Europe. However, prices for international leased lines (analogue and 64 Kbit/s to a distant EU
country, analogue and 64 Kbit/s to the US, 2 Mbit/s to a distant EU country and 2 Mbit/s to the US)
are high, and sometimes among the highest in Europe. This is, however, not a matter of priority for
PTS, since there are very few leased lines disputes in general, and no disputes at all regarding the
prices for international leased lines.

NUMBERING

PTS is responsible for the allocation of numbers, and all operators are granted number capacity on
equal terms and conditions. Two numbering plans have been created and published by PTS since
1993, one each for the telephony and public data networks.

Previously, the main concern of most operators in respect of numbering was the implementation of
carrier pre-selection (CPS), where PTS’s failure to set guidelines or intervene in a timely manner was
considered to have created considerable uncertainty. There were problems between operators,
between operators and their customers, and between PTS and operators.

PTS has admitted that it might have overestimated the capacity of the industry to solve various
practical problems, and that as a result it might have regulated this field insufficiently. It therefore
decided to commission an independent assessment of CPS implementation. The study concluded that
PTS should have been more active, and that the problems were aggravated by the fact that the
relevant legislation only entered into force on 1 July 1999, two months before CPS was introduced,
which limited the scope for PTS to act. However, most operators now agree that the implementation
of CPS is no longer a problem, partly due to subsequent PTS intervention, including further
secondary legislation and mediation in disputes between operators.

It is too early to fully gauge the effects of the introduction of CPS, since it was only introduced in
September 1999, but it would appear that there has been a massive take-up of the service, and it is
thought to have contributed to lower retail tariffs and an increased number of operators. In
December 1999, 91% of the Swedish population knew that they could choose another operator
through CPS. In December 1999, 41% of the population stated that they had chosen an operator
(roughly half of them had chosen to stay with the incumbent, and half had chosen another operator),
while 33% stated that they would not choose (which means that they will stay with the incumbent).
By the end of December 1999, 1.4 million subscribers were indirectly connected to an operator other
than the incumbent: half had chosen another operator through CPS, and half had chosen another
operator by dialling a prefix (compared with 750 000 having chosen another operator by the end of
1998). In 1999, 28% of households used an operator other than the incumbent (up from 14% in
1998).

CPS is available for long-distance national calls, international calls and calls to mobile. It is also
available for local calls, but only if the area code is dialled, otherwise the call is routed via the
incumbent’s network. This solution, which was chosen due to technical constraints in the network
switches, leads to the pre-selected operator losing a certain amount of calls within the same area
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code, and also causes confusion for the users. PTS will take action in the autumn of 2000 to
overcome the problem.

As regards costs for CPS, the Act requires operators to base the fees that they charge each other on
costs related to the day-to-day operation of CPS, and not on the costs of the investments necessary
to make CPS technically possible. In practice this rule applies only to the incumbent. The fee for CPS
was SEK 35 for national or international calls, and SEK 67 for both types of call. In May 2000 PTS
required the incumbent to reduce the CPS fee to SEK 9.25 for either national or international calls
and SEK 15.20 for both types of call. The incumbent has the right to compensation for operational
costs only (the costs of processing orders), but PTS considered that it tried to recover other general
costs as well. The incumbent appealed against the PTS decision in June 2000.

There was previously concern on the part of some operators that number portability would not be in
place by the stated date, and that PTS did not have the necessary powers for controlling its practical
implementation. The introduction of number portability for fixed telephony services (including
ISDN), premium-rate calls and free-phone services began on 1 July 1999 and was completed in
December 1999, using onward-routing technology. There has been very little take-up of the service:
only 600 numbers have been ported.

Many operators claim that the low take-up is partly related to the fee for porting numbers, which
they consider to be very high. The operator from which the number is ported has the right to
compensation for current costs related to the handover of the number, and to compensation for
increased traffic costs. Operators have had difficulties in reaching agreement about the economic
conditions, and PTS is currently proposing an amendment to the Act regarding the principles of
compensation for number portability.

Currently the donor operator (often the incumbent) can recover additional traffic-related costs, but
PTS considers that this provides no incentive for cost-efficient routing solutions. In June 2000 PTS
therefore proposed to amend the Act so that the donor operator and the call originating operator
should divide the additional traffic costs equally. The incumbent currently charges an initial fee of
between SEK 740 and SEK 1 340, and an additional fee of SEK 0.11 per call for traffic to
geographic numbers and SEK 0.05 for traffic to free-phone numbers. There is currently a dispute
between a new entrant and the incumbent relating to remuneration for number portability. The
incumbent has, as part of the dispute, requested that PTS make a decision regarding the level of
compensation for administrative costs for handling orders for number portability.

Mobile number portability is to be introduced in September 2001, but there are a number of practical
problems still outstanding which cause concern to some operators. Operators have been unable to
agree on a common database, and at present numbers are ported manually. Operators are particularly
concerned that a manually supported system, like that for fixed telephony, will not be feasible, since
it is expected that many mobile numbers will be ported and it is feared that there will be severe
disruption when mobile number portability becomes operational. The industry is cooperating with
PTS on the setting-up of a common database, but has not yet been able to reach agreement, despite
the fact that some operators believe that a common database is essential if mobile number portability
is to become operational in September 2001.

RIGHTS OF WAY

Facility sharing is not compulsory, but rights of way/access to property may be granted through
individual agreements or under the Right of Way Act (applicable to both public and private entities).
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The incumbent also provides collocation, although not at its main switching facility, for technical
reasons.

In Stockholm, Stokab (owned by Stockholm municipality) is the sole company authorised to dig new
tunnels and lay fibre in the ground, through an agreement with the City of Stockholm. Certain
operators have had the impression that this restricts competition. However, the Competition
Authority has looked at the competitive situation and not found any reasons to interfere, and Stokab
is required to give access to anyone requesting it on non-discriminatory terms.

DATA PROTECTION

PTS is the authority responsible for the enforcement of data protection in the telecommunications
sector, and follows developments in the security of electronic information handling.

Sweden has transposed the Telecommunications Data Protection Directive (Directive 97/66/EC),
including Article 5, for which the deadline for transposition is 24 October 2000. The Swedish
legislation states that anyone who provides, within a publicly available network, telecommunications
services or network capacity, must ensure that their activities fulfill reasonable requirements on
reliability and technical security. In case of a particular risk of a breach of the security of the
network, subscribers must be informed concerning such risk and any possible remedies, including the
costs involved.

As regards data processing, the Swedish legislation states that anyone who has access to data
regarding a particular telecommunications message must erase or make anonymous such data at the
end of the call or when the message has reached its destination. Data which are necessary for
subscriber billing or payment of interconnection charges may be processed until the outstanding
payment is made or until the end of the period during which the bill may be lawfully challenged or
payment may be pursued. Data may be used for marketing the service provider’s own
telecommunications services if the subscriber has given his consent.

Most operators state that they have no concerns with respect to data protection. EC rules on, for
example, storage of traffic data, deletion of certain data etc., are considered fair and not too far-
reaching, and are easy to follow.

INTERNET

By the end of 1999 there were 2 million dial-up accesses to the Internet, which represents an
increase of 30% since 1998. There were around 100 ISPs operating on the Swedish market, ten of
which have large-scale operations. At the beginning of 2000, 45% of Swedish households had access
to the Internet from their homes (30% the previous year). More than 50 % of the Swedish
population used Internet (at home or at work) in the first months of the year 2000, which is well
above the EU average of 30 %. In 1999 the incumbent had a market share of 34% (by value).

One development in 1999 which has received a lot of attention in Sweden is the provision of
broadband access to residential customers. A number of market players currently offer to install local
area fibre networks that give households permanent, high-capacity connection to the Internet. The
different operators are now competing fiercely to conclude installation and content agreements with
the main owners of residential housing (blocks of flats). Cable TV operators have also started to
offer households broadband connections over their existing networks. In most cases ownership of
the local area networks will be transferred to the housing associations, although operators normally
maintain the right to deliver content services through the network for a certain period (normally 3-5
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years). In a number of new apartment blocks, networks have been installed that could carry both
telephony and broadband services. This situation might create a de facto monopoly where the users
are tied to one particular service provider/operator, and where it is difficult for other operators to
provide their services. The Government ordered PTS to investigate and propose measures that
would prevent the risk of monopolies in the rapid development of broadband networks in apartment
buildings. PTS recently concluded this study, and proposes to further investigate whether to amend
the Act so that interconnection also covers Internet access. The study also proposes to monitor
developments in this area, to set up a reference group, and to spread information to increase the
knowledge of what types of broadband access and content are on offer.

There has been a very lively debate in Sweden about the construction and financing of a fibre
broadband network capable of reaching every Swedish municipal center at an acceptable cost for the
users, and the promotion of local/regional and access broadband networks to every Swedish home.
The Government will also support local broadband infrastructure and access to broadband networks
in rural areas. The recent Government Bill on IT policy sets out plans to extend the Swedish
National Grid backbone to all municipal centres in Sweden on strictly commercial terms, and to add
fibre to the grid. The whole fibre network has to be open to any operator who wishes to purchase
capacity. The backbone should be up and running within two years at an estimated cost of
SEK 2.5bn. Government funding will be provided for the establishment of regional networks
between municipal centres and access networks, with priority given for regional and policy reasons
where the market cannot be expected to meet the need for such links within the next five years. The
Government will grant SEK 2.625m for the construction of the regional network. The Government
has also reserved SEK 3.2bn for the construction of local loops. This money will be used partly for
municipalities supporting the construction of local loops where there is no market provision, and
partly for tax relief for subscribers who install broadband access, in order to encourage access to
high-capacity networks.

PTS recently determined that under certain circumstances Internet traffic falls under the
Telecommunications Act. Voice over IP will under certain circumstances be considered as voice
telephony, and ISPs that fulfil the criteria for telephony service are required to register (declare) with
PTS and will have the same rights and obligations as other registered operators. Also, ISPs that
provide network capacity or mobile access will have to register with PTS. The rules on
interconnection in the Act also apply to ISPs under certain circumstances. An ISP with an activity of
significant scope (roughly 5-15% market share) has an obligation to interconnect on market terms
with other registered operators.

Until autumn 1999 the price for dial-up Internet access corresponded to the price for a local call, but
in autumn 1999 several ISPs introduced a special tariff for dial-up access to the Internet. A number
of recently established Internet operators apply a new business strategy: their revenues do not
necessarily have to come from subscription fees and traffic charges, but could instead come from
advertisers and service providers which use the customer base built up by attractive subscription
arrangements. Internet access is thereby no longer necessarily a service that generates an income
directly, but a means to generate income from other sources. These operators are therefore prepared
to accept losses on the provision of Internet access (in practice subsidising the Internet access) in
exchange for future revenues from advertising, content and services. This has resulted in massive
price cuts on Internet subscription fees, and revenue from Internet access has been reduced. It has
also resulted in a greater variety of Internet access services, with some operators offering free
subscriptions to relatively low-quality services, and other operators offering higher-quality services
and access to a great number of value added services.
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UNITED KINGDOM

OVERVIEW

In the last year the UK authorities have taken action in a number of areas. They have introduced an
obligation for BT to provide unbundled access to its local loop and facility sharing, and a national
roaming licence condition to help level the playing field for the third-generation new entrant to the
mobile market. OFTEL has also made an important Determination concerning the provision of a flat-
rate Internet access call origination product (FRIACO), in order to allow other operators and ISPs to
compete with the incumbent in providing flat-rate packages for Internet access. In addition, the UK
authorities undertook Europe’s first auction of third-generation mobile spectrum. OFTEL has also
started a series of major reviews of key sectors of the telecommunications market, investigating
whether competition is effective and the level of regulation appropriate.

170 operators now offer public voice telephony. The incumbent’s market share (by revenue) has
continued to decline: to 68.4% for all calls in 1999/2000 (down from 71.2% in 1998/99); 73.4% for
local calls at end 1999/beginning of 2000; 65.0% for long-distance calls in 1999/2000; 49.4% for
international calls in 1999/2000; and 36.1% for mobile telephony at end 1999/beginning of 2000.
Fixed tariffs have fallen since last year. The average monthly bill for national voice telephony
(residential users) had decreased by 4.8% in 1999/2000. In the same period the average cost of an
international call fell by 36%. Mobile penetration has increased substantially during the past year, and
in August 2000 reached 54%. Slightly more than 30% of UK inhabitants used Internet (at work or at
home) in the first months of 2000, which is around the EU average.

NATIONAL REGULATORY AUTHORITY AND APPEALS

OFTEL is regarded by many other NRAs as the benchmark for an independent, efficient, competent
and proactive regulatory authority. In general, new entrants are satisfied with OFTEL’s current
performance and consider that it carries out its tasks in an efficient and fair manner. Some, however,
claim that it has inadequate resources, both in terms of manpower and access to expertise, in
particular in relation to new services and Internet, and a high staff turnover.

Conversely, OFTEL claims that it has adequate resources, although it admits that staff turnover is
high, and that it has no difficulty recruiting high-quality staff, obtaining expert advice, or undertaking
research. It acknowledges that 1999 was a year of high turnover (45%), but claims that in 2000 the
situation has improved somewhat. Many members of staff currently on short-term contracts are in
the process of being offered permanent contracts. In the past year, OFTEL has further improved its
staff training programme and has also undertaken an in-house study of pay and grading, the results of
which will be available shortly. This is being complemented by a wider-ranging study of the options
available to OFTEL under the existing UK public-sector pay policy and whether greater freedom is
needed to align pay more closely with market rates. OFTEL is prepared to seek in-year budget
increases where necessary, and welcomes a more flexible funding regime for UK regulators.

OFTEL has also improved the way it manages the development of regulatory policy and the
monitoring of compliance by clarifying its management structure and introducing project planning. It
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has greatly expanded its work programme and increased the number of staff working on Internet
issues - as regards both policy development and compliance monitoring - with a view to acquiring
the knowledge it needs of the latest technologies to respond to market developments.

Some new entrants claim that OFTEL is slow in making decisions and does not always comply with
the six-month limit set by EC legislation for the resolution of interconnection disputes, and a formal
complaint has been lodged in respect of one such case. OFTEL, however, considers that its track
record in keeping to deadlines is reasonable. In particular, it notes that very few determinations
(none in relation to Internet issues) have been challenged in court. It is making further improvements,
inter alia by better informing complainants about the information they need to provide when lodging
complaints. It stresses that the FRIACO case (see Internet chapter) was concluded within six
months, before BT had implemented its retail offer. It further points out that in 1999 it received 118
new allegations of breaches of telecommunications licences or other substantive issues, and that by
August 2000 all but one had been resolved.

OFTEL currently has the powers prescribed under the EC Telecommunications Directives, and since
new competition legislation came into force in March 2000, it has had important powers in the
competition field (OFTEL then became the competition authority for telecommunications,
concurrently with the Office of Fair Trading (OFT)).

Some new entrants are concerned that OFTEL is not always sufficiently proactive. However,
OFTEL maintains that it acts proportionately, focusing on the most important problems, and that it
has a clear strategy in the context of rapidly evolving regulation and markets. It considers that
regulation in an increasingly competitive market should leave space for negotiation between the
parties, with rapid and authoritative intervention in the event of disagreements, and sees the FRIACO
Determination as exemplary in this regard. It further considers that regulation should be adjusted to
reflect the state of the market, and therefore aims at rolling back formal regulation where
competition is effective. However, its public statements and actions have repeatedly shown that it
will not hesitate to take formal action where it is justified, for example where a co-regulatory
approach fails.

OFTEL has started a series of major reviews of key sectors of the telecommunications market,
investigating whether competition is effective and the level of regulation appropriate, and
establishing international benchmarks. It has already reviewed and liberalised the international voice
telephony market for a number of key routes. It has also reviewed the leased lines market and,
subject to consultation, will implement its conclusions by the end of 2000. The mobile and dial-up
Internet access sectors are currently under review.

In the last year OFTEL has taken action in a number of other important areas: obliging BT to
provide unbundled access to its local loop; introducing a national roaming licence condition; and
issuing a Determination concerning flat-rate Internet access call origination (FRIACO). In addition,
the Radiocommunications Agency (RA), with input from OFTEL on competition and general
regulatory issues including national roaming, undertook Europe’s first auction of third-generation
mobile spectrum (see section 6 of the Report).

OFTEL decisions under the Competition Act 1998 are subject to appeal to the Competition
Commission. A decision of the Competition Commission is in turn subject to appeal, on a point of
law, to the Court of Appeal, and from there to the House of Lords. Other OFTEL decisions are
subject to judicial review on usual UK administrative law grounds. A wider form of judicial review
which allows appeals against the procedure by which, and the findings of fact on which, the decision
was based has recently been introduced for matters covered by the Licensing Directive and the
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Interconnection Directive. The appeals mechanism (in Section 46B of the Telecommunications Act)
also allows an appeal by a third party. One operator has already made such an appeal (against the
Director General’s Determination relating to Interim Carrier Pre-selection).

LICENSING

The UK licensing scheme is relatively light with many general authorisations (class licences) and
licence conditions in compliance with EC law. Some new entrants have, however, minor concerns
that many licences are now more detailed than before. The Department of Trade and Industry (DTI)
explains that although licences are now longer, many conditions apply only to operators with market
power, and therefore do not apply to the majority of operators. Further, longer licences increase
transparency by consolidating all relevant regulatory texts in a single document, making it easier for
licensees and their legal advisers to assess their rights and obligations. The additional conditions were
incorporated into licences in order to implement European requirements, and the UK authorities
intend to propose changes to the licensing system in the Communications White Paper later this year
in the light of the adoption of the new EC Directive covering licensing. Furthermore, the most
important class licences have a set of guidance notes.

Since the Fifth Report, the Telecommunications Act has been amended and a simplified licence
modification procedure introduced. In very limited circumstances, the Director General of
Telecommunications can modify licences without reference to the Competition Commission. Any
individual licensee can object to the proposed modification, thereby automatically triggering a
referral to the Competition Commission, unless the Director General decides to abandon the
proposed modification. What has changed is that each and every licensee is no longer required to
consent (it must make an objection to trigger the referral). The intention was to make the licence
modification procedure smoother. Under the new procedure, any licensee who does not object after
receiving two separate notices can have its licence modified. One modification has already been made
under this new deregulatory procedure.

There are no fees for general authorisations, and new entrants do not perceive the fees for individual
licences (based on costs) to be an obstacle.

A matter of concern for some new entrants is the introduction into all public telecommunication
operator (PTO) licences in 1999 of a “market influence” trigger, which triggers a set of ex ante
obligations (inter alia an obligation for mobile operators to offer mobile air-time to service
providers). Some new entrants feel that this gives OFTEL excessive discretion to deal with operators
having “market influence”, and are particularly concerned that OFTEL can define much narrower
markets for the purposes of its market analysis. The UK authorities point out that the criteria are
published, and that operators have the opportunity to challenge the decision. OFTEL maintains that
the “market influence” trigger complements the SMP rules and obligations, allowing more precisely
targeted and therefore proportionate regulatory action than the SMP rules.

Some new entrants have concerns about the time it takes to obtain a licence, claiming that it can
sometimes take anything between four and eight months to get a PTO licence. DTI, as the
responsible regulatory authority, maintains, however, that the average time taken to issue individual
licences for public voice telephony and public networks (including both PTO licences and other
individual licences) is just over five weeks. The granting of some licences was, however, delayed by
the statutory process of implementing changes to licences pursuant to various EC Directives. DTI
and OFTEL are currently looking at how they might streamline their procedures, and considering
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changes to the licensing guidance notes to ensure that applicants understand what information they
are expected to submit.

A minor problem raised by some new entrants concerns the incumbent’s refusal to enter into any
wholesale agreements with organisations not identified on OFTEL’s web site as organisations
authorised to provide public telecommunications services in accordance with Annex II to the
Interconnection Directive. This causes problems when Annex II status has indeed been granted, but
the updating of OFTEL’s web site has been delayed. OFTEL is taking steps to tighten internal
procedures, but has also asked BT on several occasions to contact it directly to establish whether a
company is covered by Annex II, instead of waiting for the web site to be updated.

INTERCONNECTION

The Fifth Report concluded that, in general, operators considered that the incumbent’s
interconnection charges complied with the cost-orientation requirement, and that its cost accounting
system was in accordance with Community law. Reciprocal interconnection charges apply for call
termination. Many operators still agree with these general conclusions, although some new entrants
find that the calculations underlying the incumbent’s interconnection charges are not very
transparent, and that it is not always clear that all interconnection charges are cost-oriented.
However, its regulatory accounts are independently audited and published annually. It is for the
incumbent to demonstrate both that interconnection charges are cost-oriented, and that regulatory
accounts include detailed cost information. Those accounts are supported by publicly available
policy, procedure and methodology documents.

Interconnection charges for calls to Vodafone and BT Cellnet are now subject to price control in
accordance with the findings of the Monopolies and Mergers Commission (“the MMC”, now the
Competition Commission) that the charges were excessive and not subject to sufficient competitive
constraint. Similarly, the MMC considered the level of BT’s retention —  added to termination
charges in reaching the retail price —  and found it excessive in relation to cost. OFTEL has required
BT to reduce the retention to cost-oriented levels. OFTEL has started the process of reviewing these
controls, which expire in 2002, with a view to reaching firm conclusions by June 2001.

Some new entrants are concerned that interconnection negotiations for both new products and new
pricing, in particular in the area of Internet-related products, are often protracted and generally result
in determination requests. Whilst a determination eventually concludes a dispute, the failure to reach
agreement within a reasonable period and the subsequent need to make such a determination request
can be viewed as a delaying tactic by the incumbent. Operators should make representations to
OFTEL whenever they consider that negotiations are not progressing quickly enough.

Another concern raised by some new entrants is interconnection with IP networks. New entrants
claim that it is not possible to choose the level at which interconnection will take place, and that BT
requires interconnection at the local exchange level. The alleged effect of this is that new entrants
have to either replicate BT’s network and interconnect at each local exchange, or use BT’s network
and hand over the traffic at a single interconnection point, but then it is not possible to compete. The
FRIACO Determination has, however, addressed this issue by allowing traffic to be carried to
operators’ points of interconnection via interconnection extension circuits. OFTEL is seeking to
identify a medium-term solution in the context of following up the FRIACO Determination. It has to
take a view on the reasonableness of the requests from new entrants and balance that against the
need to ensure that service on BT’s network is not jeopardised by unsustainable traffic volumes. A
further draft determination which addresses this and operators’ original requirement for
interconnection at the tandem switch will be published for consultation at the end of October.
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LOCAL ACCESS

The incumbent’s share of the local telephony market continued to decline last year from an already
low level, compared to other Member States (down from 80.9% in 1998 to 74.9% in 1999).
Competition on the local market is increasing, inter alia from cable TV operators who also provide
telecommunications services over their networks.

On 8 August 2000 OFTEL brought into force a condition in BT’s licence requiring it to provide
other operators with unbundled access to local loops, and collocation facilities. It also gives the
Director General of Telecommunications the power to resolve any issues on which BT and the other
operators are unable to agree. BT has published a reference offer, and started to accept orders for
collocation in September 2000. Once operators’ equipment has been installed, OFTEL expects BT to
provide unbundled local loops from January 2001. The delivery of local loops will initially be carried
out using manual processes, which is likely to restrict the volumes supplied, but more widespread
availability of collocation and local loops is expected from April 2001, once BT has installed its
automated processing system. In September 2000 OFTEL published guidelines on the application of
the unbundling condition in BT’s licence, to ensure that BT provides service to other operators on
fair and non-discriminatory terms. They include the provision of space in its exchanges for
collocation. BT will have to provide collocation within a maximum of four months (except for
circumstances outside its control), and once equipment has been installed, unbundled local loops
must be provided within three to five days. OFTEL is preparing a draft Determination to be adopted
in November 2000 regarding the allocation of space to operators in BT sites. OFTEL issued a
consultation document on line sharing in October 2000.

In August 2000 OFTEL published its conclusions on charging principles for local loop unbundling.
OFTEL intends to publish a draft Determination setting out starting charges for unbundled access to
the local loop at the beginning of November 2000, and a final Determination in December 2000.
OFTEL does not at present expect to set starting charges for collocation, which should be
commercially negotiated, but in case of dispute it will determine a reasonable price (which will be
cost-oriented, unless market valuation is lower).

Most new entrants view the fact that BT is required to provide unbundled access to local loops very
positively. However, there is widespread concern about the criteria used by BT for assessing
availability of collocation space and whether BT will adhere to the time-scales set out in the
guidelines, and many new entrants expect delays in actual availability. Many new entrants are also
concerned about the pricing and other conditions for collocation. OFTEL has appointed independent
consultants to give it expert advice in the event of a dispute on the availability of space and proposes
to appoint other independent consultants as necessary.

The Fifth Report noted that OFTEL intended to ensure that, when BT upgraded its access network
to provide asymmetric digital subscriber lines (ADSL), wholesale products would be made available
to other operators and service providers so that they could offer similar services over BT’s network.
BT is currently upgrading its network to offer ADSL services. BT has now launched four wholesale
ADSL products, all available to other operators and service providers on the same terms and
conditions. OFTEL has been monitoring BT’s ADSL trials and roll-out since it announced its plans
in July 1999, in order to ensure that BT meets its legal obligations, such as not unduly discriminating
between its own service providers and other operators and service providers, and that wholesale
products are made available to other operators and service providers on non-discriminatory terms
and conditions.

In April 2000 OFTEL published an international benchmarking study, which showed that UK prices
for ADSL services aimed at residential customers were broadly in line with European and US prices.
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However, industry groups have lodged a number of complaints about BT’s wholesale ADSL service
(regarding pricing; other terms and conditions; and various other aspects). Many operators are also
concerned about the time it takes to receive wholesale ADSL, partly due to the slow processing of
orders, at a time when it is asserted that BT is able to take first mover advantage by offering its own
retail service. There are also concerns that there is no mandated cost basis for ADSL, despite the fact
that BT is currently the sole provider. However, under its licence BT must offer wholesale access
products to competing service providers on the same terms as it offers to its own service provider
business, and OFTEL maintains that there is no evidence that BT has been favouring its own ADSL
retail service. OFTEL is currently investigating the complaints lodged with regard to ADSL, but is
not currently considering price-setting for ADSL. OFTEL’s view remains that as it wants to
encourage ADSL roll-out to as wide a coverage as possible, it would be inappropriate to impose
price controls on BT’s own ADSL roll-out. However, OFTEL would be able to take enforcement
action if there were any evidence that BT were in breach of its licence conditions or of the
Competition Act.

The UK authorities are currently preparing an auction for 28 GHz broadband wireless local loop
licences. The UK will be one of the few Member States to issue licences for use of the 28 GHz band
for broadband WLL. The UK will award three equal-sized licences (each of 2 × 112 MHz) in each of
14 regions, with a 28 MHz guard band between each licence. The UK auction will be a simultaneous
multiple round auction. Twelve applications were submitted on 5 September, and the auction is
expected to start by the end of October 2000.

UNIVERSAL SERVICE/CONSUMERS/USERS

BT and Kingston currently have a universal service obligation (USO) under the terms of their
licences. OFTEL’s position is that the costs and benefits of providing universal service are closely
matched. Since costs are currently in the range of £55-70 million and the benefits around £61 million,
the net cost is not considered to be an undue burden and thus does not warrant a funding mechanism.
A detailed consultation document issued in September 2000 recommended no change to the basic
arrangements for universal access and support of uneconomic payphones, but did recommend a
broadening of schemes to support telephony access for those on low incomes and an increase in the
minimum data speed required to ensure that all users have the potential for workable and reliable
Internet connection. The document also debated the issues which would need to be considered in any
future move to expand the USO to broadband access.

The quality of service in the UK is illustrated by the following data: 96-97% (for BT) and 99% (for
Kingston) of all orders for initial connection are completed by the contractual date, which is broadly
similar to the performance in 1998. There are 4.0-4.6 faults per 100 customer lines per quarter for
BT, and 3.4 for Kingston, which is similar to 1998. Around 79-83% of all faults are cleared within
target time for BT, and 98-99% for Kingston. There are only 0.2-0.6 complaints per 1 000 bills for
Kingston, and 1.7-2.3 for BT, which is very similar to l998.

As described in the Fifth Report, the Director General has a statutory duty under the
Telecommunications Act to consider all representations (including consumer complaints about bills)
that do not appear to be frivolous. OFTEL’s Consumer Representation Section and the Advisory
Committees on Telecommunications in Scotland, Wales and Northern Ireland perform this duty on
the Director General’s behalf. OFTEL dealt with 78 000 complaints in 1999, an increase of 55% on
1998. OFTEL maintains that action has been taken to increase staffing and improve systems to deal
with complaints, and the majority of the complaints were dealt with within ten days. Some new
entrants are, however, concerned about the way OFTEL deals with complaints, and consider that
before sending complaints back to operators, OFTEL does not record sufficient information about
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the client to verify that it really is a client of the operator concerned, or about the nature of the
complaint, which means that the operator concerned does not have sufficient information to
investigate the complaint or offer compensation. In a few instances OFTEL has, for example, sent
operators complaints from clients of other operators. OFTEL accepts that when dealing with a
substantial number of consumers, some of whom are confused by the profusion of companies and
service providers, mistakes will occasionally occur. However, it maintains that instances of incorrect
submission to operators are extremely rare. All complaints to OFTEL are recorded with personal
details and categorised by issue.

OFTEL has set up a working group comprising itself, the industry and consumer groups, to explore
the practicalities of introducing an Ombudsman, which it considers would aid the Director General in
resolving disputes brought to him under the New Voice Telephony Directive. The plan is for the
Ombudsman to be operational by the summer of 2001. OFTEL has challenged the industry to devise
an industry-wide scheme to cover broader disputes about contractual issues, not just issues that fall
within the scope of the New Voice Telephony Directive.

In addition, OFTEL has launched a number of consumer initiatives, inter alia the Phonebills web site,
to enable residential price comparison; the TelecomsAdvice web site, which informs small businesses
about the range of opportunities available in the UK telecommunications market; and Comparable
Performance Indicators (CPIs), which provide comparable quality-of-service information on a wide
range of telecommunications operators in the UK. OFTEL has also initiated quality-of-service
surveys for the four mobile networks in the UK, which provide information on a national and
regional basis on successful call set-ups, dropped calls and successfully connected and held calls.

MOBILE SERVICES, INCLUDING THIRD-GENERATION AND ROAMING

New service providers have begun to enter the UK mobile market, and consumers now have the
choice of four GSM networks and a range of service providers (both tied to network operators and
independent).

The Fifth Report concluded that although there are some bottlenecks related to spectrum availability,
the Radiocommunications Agency seeks to manage spectrum in such a way as to ensure that
sufficient spectrum is available for new and existing services, and the UK authorities believe that
spectrum pricing and auctions have an important role to play in ensuring that operators have an
incentive to optimise the use of spectrum.

The Fifth Report noted that part of the 900 MHz band, which the GSM Directive specifies should be
exclusively occupied by GSM according to commercial demand, was still occupied by an analogue
system, but that the analogue system was due to be phased out by 2005 at the latest. However, given
the decreasing number of customers using the analogue system, these networks are now expected to
close in 2001, and all the GSM spectrum will then be utilised.

The UK has allocated five third-generation mobile licences under the Wireless Telegraphy Act by
means of an auction, which ended on 27 April 2000 with licences being granted to the four
incumbents and a new entrant. The auctioned licences cover the 1900-1980 MHz and 2110-
2170 MHz bands.

The third-generation licences contain an obligation to roll out a third-generation network covering an
area where at least 80% of the UK population lives by 31 December 2007. OFTEL expects that
competition will ensure a rapid roll-out of third-generation mobile networks, but should an operator
fail to roll out a network, the roll-out obligation provides a backstop legal mechanism for revoking
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the licence. Two existing second-generation mobile operators, Vodafone and BT Cellnet, agreed to a
modification to their Telecommunications Act licences to incorporate a roaming condition which was
triggered when they won a third-generation licence. The condition provides for the Director General
of Telecommunications to determine a roaming agreement if the parties cannot reach agreement
through commercial negotiation. The UK Government believes that mandating roaming will promote
competition to the benefit of consumers and imposes the minimum degree of regulation necessary to
achieve this. Before the roaming condition is triggered, a new entrant must build out its network to
cover 20% of the UK population, and any mandated roaming agreement will last only until 2009.
The decision to require roaming reflects earlier consultation with the industry, and was seen by
prospective new entrants as an essential measure to help them compete on a more nearly equal basis.
A new entrant is potentially at a considerable competitive disadvantage to existing operators who
have established customer bases and nationwide networks. A new entrant would initially be able to
offer third-generation services only in the area in which its own network had been built. However,
customers will also want at least basic voice services nationwide. Roaming will enable new entrants
to offer third generation services on a comparable basis to incumbent operators while they roll out
their own networks. There is, at present, no mandatory national roaming between second-generation
mobile operators.

Some new entrants are concerned that third-generation mobile operators will try to recover the high
licence fees through increased end-user tariffs. However, the UK authorities believe that operators
will have to set tariffs by reference to a competitive market and not by reference to a one-off sunk
cost such as the third-generation licence fee. The UK authorities believe that auctions are a
transparent and efficient means of allocating scarce spectrum, and allow the spectrum to be valued
by market participants, not by the regulator or the government.

TARIFFS

The Fifth Report noted that tariff re-balancing had been completed, but OFTEL currently states that
line rental income is not yet sufficient to cover fully allocated costs. However, OFTEL believes that
BT’s residential line rental charge now covers the incremental cost of providing the line.

OFTEL’s latest consultation on price control, due to begin in October 2000, will ask whether
competition is sufficiently developed to enable any of the price controls currently placed on BT’s
basic telecommunications services to be relaxed. At the network level, some new entrants consider
that BT is able to squeeze margins, due to the flexibility given to it by the setting-up of multi-element
baskets. OFTEL remains convinced that an ex-ante control based on individual baskets, backed up
by powers to investigate allegations of unfair margin squeezes, provides the best balance between the
legitimate interests of new entrants and the incumbent.

COST ACCOUNTING

BT has implemented accounting separation (between interconnection and other activities), and its
cost accounting system is generally seen as complying with Community law. All BT’s accounts are
subject to an independent auditor’s report and are published in accordance with accounting policies
and procedures agreed with OFTEL. OFTEL has explained that BT’s regulatory accounts are based
on historic data and may not include relevant cost data for new services. Where it is necessary to
examine the costs of a new service, OFTEL would typically require a business plan and cash-flow
forecast to enable it to assess whether there is anti-competitive behaviour. OFTEL deems new
network services to be competitive in principle (and therefore not requiring regulatory intervention)
unless they are governed by the general provisions on interoperability. Other operators can appeal
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against this classification if they can make a case to OFTEL that the services are not, in fact,
competitive.

LEASED LINES

New entrants have again expressed concern about the high price of “last mile circuits”, and consider
local ends to be very expensive. Some new entrants are also concerned that the delivery of leased
lines is slow, and some even say that getting the leased line delivered on time is more important than
its price.

In November 1999 OFTEL launched a review of the state of competition in the market for national
leased lines, prompted by concern about the lack of competition, particularly in the wholesale market
for leased lines. International comparisons had shown that while BT’s leased line prices were
comparable with the leased lines prices in other EU countries, the UK’s competitive position relative
to the rest of the EU had eroded since the mid 1990s, and in most cases prices were higher than in
the cheapest countries. US leased line prices were in many cases also below those in the UK. The
conclusions of the review, published in August 2000, largely confirmed the findings of November
1999: the market for wholesale terminating segments (lines linking a customer’s premises to an
operators’ trunk network) was not and would not become effectively competitive in the foreseeable
future. The market for retail leased lines was also considered not to be effectively competitive, and
OFTEL did not expect it to become effectively competitive until the lack of effective competition in
the market for wholesale terminating segments was remedied. The review identified three possible
solutions to the lack of competition, one of which was identification of a new wholesale product
covering the terminating segment, the price of which would be controlled by OFTEL, with additional
safeguard caps on retail prices for analogue leased lines. OFTEL will reach its final determination in
the light of consultation by the end of 2000.

NUMBERING

As stated in the Fifth Report, OFTEL has been responsible for managing and allocating numbers
since 1994. Any operator, including service providers operating under class licences, may apply to
OFTEL for numbers, and operators may also obtain numbers by way of sub-allocation from an
individually licensed operator. OFTEL has traditionally allocated numbers to operators in blocks of
10 000 (or 100 000), a system that has generally worked well, according to new entrants. However,
some new entrants are concerned that OFTEL has recently argued for the introduction of individual
number allocation for number translation services. According to new entrants, this would require an
intelligent network database for looking up the entire string of digits of a particular telephone
number in order to route the call to the network on which the user of the number resides.
Conversely, when numbers are allocated in blocks, the routing of the call only requires the first four
digits to be checked in order to identify the block of numbers to which the number belongs (and
consequently to which operator’s network the call should be routed). OFTEL has argued that
individual number allocation would be more competitive and provide customers with a greater
choice of numbers than block allocation, where customers are limited to the numbers allocated to
their preferred operator.

There is no fee for granting/using numbers, but OFTEL has consulted on plans to start charging for
number allocation in response to perceived inefficiencies of use, is in favour of charging, and has
asked the Government for the necessary primary legislation. The numbering plan has been published.
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OFTEL is currently implementing a new national numbering plan, which should be fully in place by
October 2000.

The UK implemented geographic fixed-line number portability in 1996, and non-geographic fixed-
line number portability in 1997. More than a million geographic numbers have been ported since
1996, and more than 91 000 non-geographic numbers since 1997. Mobile number portability has
been offered since January 1999, and since then over half a million customers have ported their
number when changing operator, and the trend is increasing. Subscriber-driven fixed-line number
portability has been offered since January 2000.

Some operators are, however, concerned about the way OFTEL intends to enforce fixed-line number
portability in the case of numbers that have been sub-allocated to systemless (non-licensed) service
providers. According to some operators, OFTEL has in the past taken the view that it is for the
network operators who sub-allocate numbers to service providers to ensure via their contracts that
the service providers implement number portability, as contractual mechanisms provide a more rapid
enforcement mechanism for the benefit of consumers than free-standing regulations. Since the
industry has not provided a workable alternative proposal, OFTEL has tabled a compromise
proposal, whereby the network operators would be responsible for policing the initial port, and
OFTEL for all subsequent ports.

The Fifth Report noted that OFTEL had accepted that porting customers might incur a charge from
the donor service provider, since mobile network operators had agreed not to seek to recover per-
number set-up charges from each other. OFTEL generally considers that these charges should be
determined by the market. Some mobile network operators are, however, concerned that some
mobile service providers are levying administrative charges on customers porting their numbers (up
to £50 per port), since this is considered to distort competition. OFTEL is currently looking into this
practice, whilst also encouraging the mobile industry to introduce a more efficient system for
handling port requests (OFTEL considers that the relatively high administrative charges are a result
of the industry’s inefficient transaction system). OFTEL has also made determinations of BT’s costs
and charges for geographic and non-geographic number portability based on fully allocated costs,
and is currently considering portability costs and charges based on an incremental cost basis.

BT has offered carrier selection, on a call-by-call basis, since 1986. As noted in the Fifth Report,
many operators saw the lack of carrier pre-selection (CPS) as a barrier to market entry, and many
operators now have even stronger concerns, and a number have lodged complaints. Kingston
Communications made CPS available from 1 January 2000. The European Commission granted the
UK a deferment of its obligation to require BT to introduce CPS until 1 April 2000. The intention
was that by 1 April interim CPS using autodiallers would be available. In March 2000 OFTEL made
a Determination on the cost recovery of interim CPS, splitting the costs equally between BT and
other operators, to ensure that this deadline was met and to provide sufficient incentive to provide
interim CPS. BT appealed against the Determination to the High Court. In August 2000 the High
Court ruled in favour of OFTEL on four of the five counts put forward by BT, but ruled that the
March Determination should have been based on the costs of “dumb diallers” rather than remotely
reprogrammable autodiallers. OFTEL has revised its Determination accordingly, whilst ensuring that
a significant margin remains to encourage take-up of interim CPS. According to OFTEL, some
operators are now placing autodiallers. OFTEL is working with all sections of the industry to ensure
that permanent (or switch-based) CPS will be available to BT subscribers from the end of 2000 for
national and international calls, and by the end of December 2001 for all calls.



255

RIGHTS OF WAY

The Fifth Report concluded that the legislation on access to public and private land did not appear to
pose any major problems; that the Code Powers (which give operators the right to install facilities
with the owner’s agreement) appeared to be working well; and that OFTEL actively encouraged the
sharing of facilities, including ducts and (in particular) masts.

The UK Government is considering the introduction of empowering legislation to allow for charging
for occupation of the highway (certain highways under certain conditions) under a lane rental
scheme. Some new entrants consider that the proposal would discourage the construction and
upgrading of network infrastructure, and would distort competition, since new entrants who do not
have a network comparable to BT’s would be hit harder. The Government is also currently
consulting on the procedures to be introduced for charging for prolonged occupation of the highway
(where street-works take longer than agreed between the operator and the local authority). Under
the proposals, such charging would become operational in April 2001.

Some new entrants are also concerned about problems they have encountered when they have
sought to collocate their equipment with that owned by the incumbent. Such resistance by the
incumbent has arisen in specific geographical areas (a bridge or a specific street), and the reason
given by BT for its refusal to accommodate the request for collocation is that it is not dominant in
that particular geographical area. OFTEL, however, notes that no formal disputes have been put to it
in relation to this issue.

DATA PROTECTION

The Data Protection Commissioner has responsibility for enforcement of both general data
protection enactments and those specific to the telecommunications sector. OFTEL also has certain
responsibilities in relation to data protection in the telecommunications sector.

The UK transposed the Telecommunications Data Protection Directive (Directive 97/66/EC) in a
number of stages. The final stage of transposition related to Article 5, which was transposed by the
Lawful Business Practice Regulations, which come into effect on 24 October 2000. As regards
security, the UK legislation provides that a telecommunications service provider shall take measures,
if necessary in conjunction with the provider of the relevant telecommunications network, to secure
the security of the service he provides. Measures shall only be taken if, taking into account the state
of technological development and the cost of implementing the measures, they are proportionate to
the risks against which they would afford safeguards. As regards processing of data, the UK
legislation provides that personal data in respect of traffic handled by the telecommunications
network provider/service provider, which is processed to secure the connection of a call, should be
erased upon termination of the call. For the purposes of subscriber billing and interconnection
payments, data may be processed until the expiry of the period during which legal proceedings may
be brought in respect of payments due. Data may be processed by the telecommunications service
provider for the purposes of marketing its own services only if the subscriber has given his consent.

Some new entrants are concerned about OFTEL’s proposed implementation of Article 8(3) of
Directive 97/66/EC, which provides that where presentation of calling line identification (CLI) is
offered and where CLI is presented prior to the call being established, the called subscriber must
have the possibility via a simple means to reject incoming calls where the presentation of CLI has
been eliminated by the calling user. New entrants consider that this facility can be given to users via
truly simple means, e.g. by not answering a call if the presentation of CLI has been eliminated, or
through call barring. OFTEL’s view, supported by the Office of the Data Protection Commissioner,
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is that this is not a correct interpretation of the Directive. The fact that Article 8(3) rights are
available only to subscribers, not users, and that there is no requirement to make this service
available free of charge points towards a network solution. It is also questionable whether the full
machinery of European legislation is required to empower customers not to answer a ringing phone.
OFTEL further considers that a network-based solution is not particularly onerous or technically
difficult to implement in an analogue environment. OFTEL strongly believes that UK customers
should be able to enjoy the data protection and privacy rights offered by the Telecommunications
Data Protection Directive.

INTERNET

Internet penetration is relatively high, with 28% of households having an Internet connection.
Slightly more than 30% of UK inhabitants used Internet (at home or at work) in the first months of
2000, which is around the EU average. There are currently more than 400 Internet service providers
(ISPs). The incumbent offers Internet services via BT Click and BT Internet. However, unlike in
most other Member States, the ISPs related to the incumbent do not have a particularly strong
market position, with only 9% of the overall market, and 7% of the residential market, in terms of
subscribers. OFTEL considers that competition has led to the evolution of subscription-free (pay-as-
you-go) services and, more recently, unlimited usage (or flat-rate) packages, which has led to rapid
growth in the number of Internet users. In November 1999 OFTEL removed the link between the
price of Internet access calls and the price of voice calls to enable ISPs to price more freely.
Packages offering subscription-free access at rates below the price of local-rate voice calls are now
on offer.

In March 2000 BT presented an unmetered tariff package, SurfTime, which it intended to offer to
the public from 1 June 2000, and in spring 2000 a similar offering came from NTL. Both packages
include unmetered access options for a fixed monthly fee, alongside cheaper pay-as-you-go prices.
OFTEL was concerned that similar products should be rapidly offered on the wholesale market to
ensure customer benefit and effective competition. Following a complaint, in May 2000 OFTEL
made a Determination requiring BT to make available a wholesale unmetered Internet access service
(Flat-Rate Internet Access Call Origination - FRIACO) to enable other operators to offer their own
unmetered Internet access products and compete effectively with SurfTime. BT is currently required
to provide FRIACO at the local exchange level, with traffic carried from the digital main switching
unit (DMSU) level by interconnection extension circuits. The Determination was made in response
to a complaint from an operator who had approached BT with a proposal for a wholesale unmetered
interconnection product. BT has complied with the Direction and has offered the FRIACO product
from the local exchange since June, although some new entrants consider it quite expensive. OFTEL
continues to monitor the market, and will review the price of FRIACO at the end of 2000 when it
has gained more experience with it. The issue of interconnection for FRIACO at the trunk exchange
level (DMSU) is also being reviewed. A further determination which addresses this and operators’
original requirement for interconnection at the tandem switch will be published for consultation at
the end of October.

OFTEL is currently carrying out a general review of the Internet market, defining the issues and
gathering material. It will produce proposals for consultation by the end of the year and a final
statement in early summer 2001. OFTEL has also examined a number of complaints about SurfTime.
Operators were concerned that BT had launched its retail product without at the same time offering
a wholesale interconnection product, thereby precluding other operators from offering equivalent
retail products (and leaving them no time to devise competing products). Moreover, SurfTime only
offered connection to the local exchange, and interconnection was charged at pence per minute rates.
OFTEL considers that the Determination of May 2000, requiring BT to provide FRIACO, has



257

solved the short-term issues related to SurfTime, ensuring that there was no material effect on
competition, but a number of potential longer-term issues will be kept under review.


