This response is on behalf of SCONUL (the Society of College, National and University Libraries), a professional association representing the heads of library and information services in nearly all the institutions of higher education both in the UK and in Ireland.  We also represent the directors of the national libraries on both sides of the Irish Sea.

Question:  According to you, what are the main technological, economic, and societal developments that public authorities have to take into account while preparing the Information Society policy initiative for the next five years?

Answer:  In SCONUL's opinion, one main development has not been sufficiently considered.  It is the legislative and regulatory framework established by the recent Directives related to copyright.  These have regarded copyright purely as an element in the internal market, without a realistic assessment of their potential impact in wider society.   Their effect on education, research, and e-inclusiveness is decidedly negative.  

Though they purport to safeguard a fair balance of rights between rightholders and users of protected material, they have in practice increased rightholders' control of material by technical means - inevitably at the expense of the society that has accorded them their rights. 

Copyright is a kind of social contract, whereby society grants rights to authors but reserves certain limitations to those rights for the public good.  This contract has become unbalanced   - in our view  -  because of the new degree of control afforded by the Directives to rightholders of electronic material.   

In an effort to improve market conditions for commerce and industry, the legislation has weakened the positions of education, research, and consumers  - especially those consumers at risk of being excluded from the information society.  In the long term, this imbalance of rights is bad even for commercial and industrial interests, because it obstructs the demand for information.

Copyright in electronic material is now virtually an absolute right.  Its only significant limitation is its temporal term, which, at 70 years from the death of the author, guarantees that most works will be of little value when they come out of copyright.  It is not surprising that the development of eEurope is slow now that additional constraints have been placed on citizens' access to e-content.

One of the most serious changes to the detriment of society is contained in Article 6 of Directive 2001/29/EC.  This allows rightholders to use technology to frustrate access to copyright material by citizens *even when they are entitled by law to consult the material, by virtue of an exception to copyright*.  The safeguard supposedly provided by Article 6(4) is vague, cumbersome, difficult for an individual to invoke, and in any case is largely nullified by the proviso in its fourth paragraph.

As a result, much electronic content is unavailable to citizens, even in commercially insignificant quantities.   (Unless, of course, there is a commercial advantage in making it available free - for example, airline timetables.) People with visual disabilities are not allowed to circumvent technical obstructions in order to gain access to material, even when (for example, as library users) access to the material has already been paid for on their behalf.  Scientific researchers, too, find it difficult to make use of the exception to copyright for the purposes of illustration for scientific research.

These are matters of detail, but public authorities need to consider carefully how technical details in the regulation of copyright can have very wide impacts on society.  This is especially true when trying to advance the information society. In the European Union, once material is in electronic form, society has in effect relinquished virtually all the benefits traditionally available to citizens under the social contract of copyright.  It is no wonder that eSociety is more highly developed in the USA where the 'fair use' of copyright material by citizens is an unshaken tradition.

The situation could be remedied in Europe by amending the existing Directives to give citizens an unrestricted right to have access to, and to copy, material in those limited cases where an exception to copyright is established by law.
