
EUROPEAN COMMISSION PROPOSAL FOR ROAMING REGULATION 
 

USE OF ARTICLE 95  
 

VODAFONE LEGAL ANALYSIS 
 
1. Introduction and summary 
 
1.1 Following the announcement of Mrs Viviane Reding, the Information Society and 

Media Commissioner, that the European Commission (the “Commission”) intends to 
propose a regulation governing the charges of mobile operators for international 
roaming services pursuant to Article 95 of the EC Treaty, this paper considers: 

 
(i) the purpose behind Article 95; 
 
(ii) the circumstances in which Article 95 may be used by the Commission to 

propose legislation; and 
 

(iii) whether it is legitimate for the Commission to invoke this provision to bring 
forward legislation to regulate international roaming charges. 

 
1.2 An examination of the wording of Article 95, combined with an overview of the 

pronouncements of the European courts on this particular provision of the treaty make 
it clear that Article 95 is to be used to harmonise laws of EU Member States where 
those laws or rules are giving rise to obstacles or distortions in competition that are 
disrupting the operation of the internal market.  Whilst the Commission does possess 
the power to put forward legislation that anticipates national laws that will disrupt the 
operation of the internal market, the emergence of such national laws that may cause 
such disruption must be likely.  For the Commission to try to legislate on grounds 
other than those cited above would provide it with a general power of market 
regulation that was not provided to it by the Member States at the time of the 
enactment of Article 95.  

 
1.3 Accordingly, in this instance, there does not appear to be any justification for bringing 

forward a regulation under Article 95 to govern the charges for international roaming 
services: 

 
(i) at present, there are no national laws governing international roaming services 

that give rise to an obstacle or a distortion of competition that would disrupt the 
operation of the internal market in the EU and that require regulatory 
intervention by the Commission;  

 
(ii) even if Article 95 can be used to regulate the conduct of individual firms (a 

theory to which Vodafone does not subscribe and that has not been sanctioned 
by the case law of the EU courts) there is no distortion of competition or 
obstacle arising out of international roaming charges that is hindering the 
functioning of the internal market.  The Commission’s proposed legislation 
amounts to the regulation of the pricing practices of private parties and is 
therefore outside the scope of Article 95; and 
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(iii) the Regulatory Framework for the telecommunications industry that was 
enacted pursuant to Article 95 contains specific provision for the regulation of 
the roaming markets should these markets be shown to be uncompetitive.   
Article 2(2) of the Consolidated Services Directive 2002/77/EC states that 
Member States are prohibited from regulating electronic communications 
services except in compliance with the framework.  So far, the only review to 
be completed has concluded that the wholesale market is competitive (in 
Finland).  A draft decision of the Italian National Regulatory Authority reveals 
that it has also reached the preliminary conclusion that the roaming market is 
competitive after investigating the market.  Through the existing Regulatory 
Framework, the Community institutions have expressed their view that ex ante 
regulation should only be applied where it appears that a market is 
uncompetitive.  The Commission’s proposed measures would clearly be 
inconsistent with the principles underpinning this regulatory framework.  In the 
event that the proposed regulation purports to reform the regulatory framework 
without any clear justification for such a course of action, such action would be 
wholly disproportionate given the intrusive nature of any such regulation.    

 
Absent clear grounds for  such regulatory intervention, Vodafone considers that any 
legislation under Article 95 would be wholly disproportionate and outside the scope of 
the powers granted to it by the EU Member States at the time of the signing of the 
Single European Act in 1986 which provided for the introduction of Article 95 
(Article 100a at the time) in the EC Treaty. 

 
2. Commission proposal to regulate roaming charges 
 
2.1 In a speech on February 8 2006 to the European Regulators’ Group, Mrs Viviane 

Reding, the European Commissioner responsible for Information Society and Media, 
indicated her dissatisfaction with the charges that end users must pay when making 
calls on their mobile phones from abroad. She has therefore instructed her staff to 
begin preparing a draft regulation on the basis of Article 95 of the EC Treaty for 
submission to the Council of Ministers (“the Council”) and the European Parliament 
by the summer of 2006, with the prospect of it taking effect by the latter half of 2007.  
At the moment, the details of any proposed regulation are unclear, but the Commission 
has thus far proposed the idea that international roaming charges “are not higher than 
national roaming charges”, although this may change.  

 
2.2 Since Mrs Reding’s speech, DG Information Society has issued a very brief 

consultation paper seeking views from interested parties as to what form of regulation 
of international roaming charges should take, although at the time of writing there are 
still no details from the Commission as to what form the regulation will take.  This 
paper therefore just deals with fundamental principles of what can or cannot be done 
under Article 95. 

 
3. Article 95: background, purpose and wording 
 
3.1 Article 14 of the EC Treaty enshrines the concept of an internal market in which 

goods, persons, services and capital can move unencumbered by internal frontiers.  
Prior to 1986, the Commission was able to achieve its objective of a single market in 
by invoking Article 94 (formerly Article 100) of the EC Treaty.  This provision 
enables it to put forward directives that harmonise national laws, but such directives 
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can only be issued with the unanimous support of the Council.  To facilitate the 
operation of the internal market, Article 95 was introduced under the Single European 
Act in 1986, enabling measures to be passed that harmonised national laws but that do 
not require unanimous approval from the Council.   The highlights of Article 95 are: 

 
• there is no requirement for unanimity amongst the Council for the legislation to 

be adopted, measures can be passed under the qualified majority voting 
procedure; 
 

• measures other than directives can be used to harmonise the laws of EU 
Member States (e.g. regulations); and 

 
• the European Parliament has a greater influence over the form of the legislation 

being proposed than under Article 94 (where it is merely consulted). 
 
3.2 The wording of Article 95 indicates that it is to be used to address national laws, 

regulations or rules that are currently in existence (or, at the most, that may be 
pending) and that are disrupting the operation of the internal market by creating 
barriers between Member States or significant distortions in competition, as opposed 
to the commercial behaviour of market participants.  The relevant text pointing to the 
limited nature of the powers granted by EU Member States to the EU and its 
institutions is set out below: 

 
 “The Council shall, acting in accordance with the procedure referred to in Article 251 

and after consulting the Economic and Social Committee, adopt the measures for the 
approximation of the provisions laid down by law, regulation or administrative 
action in Member States [emphasis added] which have as their object the establishing 
and functioning of the internal market.”1

 Firstly, the wording of the provision explicitly specifies that any EU measures are 
designed to harmonise laws enacted by EU Member States with a view to 
promoting the establishment and functioning of the internal market; there is no 
reference to regulating the commercial behaviour of market participants that the 
Commission may consider to be objectionable or simply inefficient.  Indeed, as will 
become apparent, it is revealing that the cases relating to Article 95 that have been the 
subject of litigation before the European courts relate to the harmonisation of national 
laws that have (or have not as the case may be) obstructed  the operation of the internal 
market.   

Secondly, and equally significantly, Article 95 provides for a derogation from Article 
94 that enables EU institutions to enact legislation with greater ease, since only a 
majority vote is required to secure its passage.  Indeed, at the time of its enactment, 
commentators recognised that it was “probably more far-reaching in its implications 
than any other provision in the entire Act.”2  Given the implications of this procedure 
for the rights and powers of EU Member States, it is extremely unlikely that at the 
time of the enactment of Article 95, EU Member States would have granted the EU 
and its institutions the wide-ranging power to enact any measure that it considered to 
be in the interest of the smooth functioning of the single market without making its 

                                                 
1 Article 95(1), EC Treaty 
2 C.D. Ehlermann, ‘The Internal Market following the Single European Act’ CMLR (1987), 361 (at p.381) 
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intention explicitly clear on the face of the provision.  Such a view is borne out by 
comparing the proposed working versions of what would become Article 95 originally 
submitted by the Commission in 1985 and the final version agreed upon by the EU 
Member States: 

 
 “The Council, acting by a qualified majority on a proposal from the Commission and 

after consulting the European Parliament and the Economic and Social Committee, 
shall adopt all [emphasis added] necessary measures for the establishment and 
functioning of the internal market…” [Commission Working Paper, 16 September 
1985] 

 
 “By way of derogation from Articles 100 and 235, the measures necessary to ensure 

the establishment and functioning of the internal market in respect of goods and 
services shall be adopted by the Council acting by a qualified majority.” [Commission 
Working Paper, 5 October 1985] 

 
 The Commission’s wide ranging proposal was not accepted by the EU Member States 

at the time.  The version agreed upon by the Member States at the Luxembourg 
European Council in December 1985 explicitly limited the powers of the Community 
institutions, adopting the current version of Article 95 which specifically refers only to 
measures for the harmonisation of Member States’ rules and laws.3   Had the Member 
States wished to have ensured that the Community institutions were granted a more 
wide-ranging power in the future, they would have acquiesced to the Commission’s 
proposed draft and simply adopted the wording put forward by the Commission in 
October 1985 and subsequently submitted to the European Council at Luxembourg in 
December 1985 without amendment.  Whilst the doctrine of implied power has been 
accepted on occasion by the European courts as a principle of Community law4, in this 
instance, there would be no justifiable reason for so doing.  Given the background to 
the enactment of Article 95 (which is discussed in further detail below), it would be 
erroneous for the Commission to claim that it was granted an implied and 
untrammelled power to legislate at will.  This view has received approval at a judicial 
level, with Advocate General Kokott recently criticising the Commission’s 
understanding of Article 95 as being “a formula for the appropriate elimination of 
obstacles to the internal market”.  Such a view, according to the Advocate General: 
 
“would deprive of all function the element of the approximation of laws in Article 
95(1) EC. That is compatible neither with the wording of that legal basis nor with its 
legislative history.  In the negotiations on the Single European Act, the Member States 
did not accept the Commission’s proposal for a legal basis for the adoption of all legal 
acts that serve to realise the internal market.  Instead they agreed on the version of 
Article 95(1) EC that is essentially in force today”.5
 
Investigating the Advocate General’s reference to the legislative history of Article 95, 
it is even questionable as to whether the Commission in 1985 was actually seeking to 
secure powers from the Member States that it would permit to regulate the working of 
markets and the behaviour of individual participants.  Instead, the focus of the 

                                                 
3 “Conclusions of the Luxembourg European Council”, Bulletin of the European Communities (November 1985) 
No.11, pp.9-17 
4 For example in Cases 281, 283-285, 287/85, Germany v Commission [1987] ECR 3203 
5 Case C-217/04, UK v Parliament and Council, Opinion of Advocate General Kokott, 22 September 2005, 
paragraph 41 
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Commission at the time appeared to be on the damaging effect of divergent national 
rules on the operation of the internal market, stating in its White Paper prepared for the 
Milan European Council in June 1985: 

 
 “barriers created by different national product regulations and standards have a 

double-edged effect: they not only add extra costs, but they also distort production 
patterns; increase unit costs; increase stock holding costs; discourage business co-
operation, and fundamentally frustrate the creation of a common market for industrial 
products.”6

 
Nor did there appear to be any intention on the part of the Commission to extend its 
harmonisation power to regulate the conduct of business in its section of the White 
Paper on the measures that would promote free movement of goods within the 
Community.  Following the seminal judgement of the European Court of Justice in the 
Cassis de Dijon case in 1979, the Commission was more concerned with establishing 
the circumstances in which harmonisation of national legislation by Community 
institutions was actually possible: 
 
“a clear distinction needs to be drawn in future internal market initiatives between 
what it is essential to harmonise, and what may be left to mutual recognition of 
national regulations and standards…legislative harmonisation (Council Directives 
based on Article 100) will in future be restricted to laying down essential health and 
safety requirements which will be obligatory in all Member States.  Conformity with 
this will entitle a product to free movement.”7

 
Indeed, from the perspective of those at the political level charged with the 
responsibility of securing agreement on how to make the internal market in the 
European Community a working reality, there was a recognition that Article 95 was to 
be the tool that would assist in the removal of nationally erected barriers (other than 
formal tariffs): 
 
“What remained were the so-called ‘non-tariff barriers’…different national standards 
on matters ranging from safety to health, regulations discriminating against foreign 
products, public procurement policies, delays and overelaborate procedures at 
customs posts – all these and many others served to frustrate the existence of a real 
Common Market…the price we would have to pay to achieve a Single Market with all 
its economic benefits, though, was more majority voting in the Community.”8

 
For the Commission to claim that Article 95 can be the legislative basis for the 
regulation of commercial market behaviour and, more specifically, for its proposed 
regulation of international roaming charges is at odds both with the objectives of its 
harmonisation strategy at the time of the passage of Article 95 and the reasons behind 
the decision of EU Member States to accede to further qualified majority voting in this 
area.  It is therefore clear that Article 95 can only be used for the approximation of 
pre-existing and inconsistent national laws or regulations. 
 

                                                 
6 “Completing the Internal Market”, White Paper from the Commission to the European Council, Milan, 28-29 
June 1985, COM(85) 310 final, 14 June 1985, p.17 
7 “Completing the Internal Market”, White Paper from the Commission to the European Council, Milan, 28-29 
June 1985, COM(85) 310 final, 14 June 1985, p.19 
8 Margaret Thatcher, The Downing Street Years (London; HarperCollins, 1993)p.553 
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Market regulation under Article 95 is contrary to Article 5 of the EC Treaty 

 
3.3 Since the wording of Article 95 and the circumstances in which it was enacted do not 

confer any power upon the Council to bring forward legislation under Article 95 to 
regulate the commercial behaviour of individual firms (rather than approximating 
laws), any measure that purported to do so would be in breach of Article 5 of the EC 
Treaty.  Article 5 of the Treaty, which enshrines the principles of subsidiarity and 
proportionality, stipulates: 
 
“The Community shall act within the limits of the powers conferred upon it by this 
Treaty and of the objectives assigned to it therein.” 

 
The scope of Article 95 cannot therefore be unilaterally extended by the Commission 
to legislate at will.  

 
Market regulation contrary to Article 4 of the EC Treaty 

 
3.4 An attempt by the Commission to submit legislation that stipulated the charges of 

mobile operators for roaming services (be it at wholesale or retail level) or otherwise 
restricted the freedom of market participants to determine their prices would also 
constitute a degree of interference in the operation of the market that is at odds with 
the market economy to which the Community is committed and which is enshrined in 
the EC Treaty: 
 
 “…the activities of the Member States and the Community shall include, as provided 
in this Treaty…the adoption of an economic policy which is based on the close 
coordination of Member States' economic policies, on the internal market and on the 
definition of common objectives, and conducted in accordance with the principle of an 
open market economy with free competition.” 
 
Given the above-mentioned wording, any regulation that stipulated prices or mandated 
a pricing structure would impose a level of control over the conduct of business that is 
incompatible with an economy in which firms determine their prices without state 
interference and in response to competitive pressures in the market.  Such an 
intervention on the part of the Commission would have to be exceptional and justified 
on grounds that the market as it stands is not functioning due to the presence of 
obstacles and barriers.  If this is truly the case (something that the Commission has 
failed to demonstrate and that no National Regulatory Authority has yet shown), then 
the Commission and national regulators should be able to deal with it through the 
Regulatory Framework for the telecommunications industry, rather than an 
independent regulation that does not appear to have been based on any legitimate legal 
basis in the EC Treaty or on any proven facts.  

 
4. Application of Article 95 by the European courts 
 

Approximation of existing national laws or rules creating distortions or obstacles 
 
4.1 The European courts have thus far interpreted the wording of Article 95 to be confined 

simply to national legislation or regulations that give rise to obstacles or distortions in 
competition that disrupt the functioning of the internal market.  In one of its earliest 
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judgements, the Titanium Dioxide case, the European Court of Justice (the “ECJ”) 
stated emphatically: 

 
 “harmonising measures are necessary to deal with disparities between the laws of the 

Member States in areas where such disparities are liable to create or maintain 
distorted conditions of competition…Article 100a [now Article 95] empowers the 
Community to adopt measures for the approximation of the provisions laid down by 
law, regulation or administrative action in Member States and lays down the 
procedure to be followed for that purpose.”9

 
The approach of the ECJ in the Titanium Dioxide case has been endorsed in a number 
of subsequent ECJ rulings.10  In its most recent judgement involving the basis for 
invoking Article 95 for the passage of a Directive governing the use of smoke 
flavourings in food products, the ECJ found that the use of Article 95 was justified 
because: 
 
“there were differences in national laws, regulations and administrative provisions 
concerning the evaluation and authorisation of smoke flavourings which could hinder 
their free movement, creating conditions of unfair and unequal competition.”11  

 
In another recent case brought by the UK government before the ECJ where 
judgement is still awaited, the Advocate General has issued an opinion that provides 
useful guidance as to when the use of Article 95 may or may not be justified: 
 
“…mentioning ‘approximation’ calls for a reference by the (harmonisation) measures 
taken to national law…purely Community measures which take effect alongside the 
law of a Member State without altering its normative content, on the other hand, do 
not in fact effect any approximation of the laws of the Member States.”12

 
The excerpts above are very instructive.  The ECJ has confirmed that the purpose of 
Article 95 is to remove discrepancies between national rules – as opposed to regulating 
the commercial conduct of individual firms.  It cannot be extended to apply to where 
there are no national laws or rules in place that give rise to the disruption of the 
operation of the internal market.  Given that there are currently no national rules, 
either within or outside the ambit of the regulatory framework for the 
telecommunications industry, in place in any EU Member State governing roaming 
charges, it is outside the scope of the Commission’s jurisdiction for it to bring forward 
legislation that seeks to regulate the pricing practices of market participants.  Such a 
view has also found support amongst leading academics who have questioned the 
Commission’s previous attempts to construe Article 95 widely: 
 
“…it is less clear that Article 95 really can be stretched so far as to impose such 
obligations on private parties in the absence of any demonstrated disparity between 
national laws.”13

                                                 
9 Case C-300/89, Commission v Council [1991] ECR I-2867, paragraph 15 
10 See for example, Case C-350/92, Spain v Council [1995] ECR I-1985, paragraph 32; Case C-434/02 Andre 
Arnold v Landrat des Kreises Herford [2004] paragraph 30  
11 Case C-66/04 United Kingdom v Parliament and Council [2005], paragraph 42 
12 Case C-217/04, United Kingdom v Parliament and Council, Opinion of Advocate General Kokott, paragraph 
22 
13 Stephen Wetherill, ‘The Commission’s Options for Developing EC Consumer Protection and Contract Law: 
Assessing the Constitutional Basis’ European Business Law Review (2002) 13 no.6, 497 at 511 
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The Commission’s proposal would therefore constitute market regulation which, as 
has been discussed earlier, was not a power that EU Member States explicitly, or even 
implicitly, granted to the Community’s institutions under Article 95. 

 
Approximation of future national laws or rules that may create distortions or 
obstacles 

 
4.2 Some discretion has been awarded by the European Courts to Community institutions 

to bring forward harmonising legislation where this legislation seeks to address future 
obstacles to trade or distortions to competition that result from proposed diverging 
national laws.  Whilst it would be open to the Commission to argue that its measure 
would address future regulations governing roaming, the ECJ has held that the 
emergence of such obstacles must be likely.14  The ECJ has found this condition to be 
fulfilled where EU Member States had proposed or were in the process of proposing 
legislation that would lead to obstacles or distortions in competition that hinder the 
operation of the internal market.15  Once again, the emphasis of the ECJ has been on 
the harmonisation of expected national measures as opposed to the behavioural 
practices of market participants.16  Accordingly, unless the Commission can 
convincingly demonstrate that any national laws or regulations are being contemplated 
in respect of the provision of international roaming services that would give rise to 
such significant distortions of competition so as to disrupt the operation of the internal 
market, there remains no justification for the Commission to use Article 95 for its 
current objectives.  To Vodafone’s knowledge, there are no such measures being 
proposed by any EU Member State that could be said to constitute an obstacle to the 
operation of the internal market.  Indeed, none are possible since the only regulation of 
international roaming that is possible would be under the Regulatory Framework for 
the telecommunications industry (discussed further below), where any measures would 
be adopted only after extensive consultation with the Commission. 

 
 Use of Article 95 for consumer protection 
 
4.3 Vodafone notes that the Commission is entitled to adopt harmonisation measures 

under Article 95(3) of the EC Treaty where such measures are designed to promote 
harmonised levels of consumer protection.  Yet, once again, this provision appears to 
be directed at national regulations or standards that provide for different levels of 
protection (be it for public health, environmental or consumer protection) and hinder 
the free movement of goods or services in the Community.  The ECJ’s previous 
rulings in cases involving Article 95(3) provides guidance as to when this particular 
provision should be invoked: 

 
 “where there are obstacles to trade or it is likely that such obstacles will emerge in 

future because the Member States have taken or are about to take divergent measures 
with respect to a product or a class of products such as to ensure different levels of 

                                                 
14 Case C-376/98, Germany v Council and Parliament [2000], paragraph 86 
15 See for example Case 350/92  Spain v Council [1995] ECR I-1985, paragraphs 34-35; Case C-491/01; British 
American Tobacco (Investments) Ltd and Imperial Tobacco Ltd [2002], paragraph 70 
16 In a case where judgement is still pending, Advocate General Kokott noted that new harmonisation provisions 
“for which there is as yet no equivalent in the Member States” could be justified where this was on the basis of 
“preventative approximation in anticipation of expected national [emphasis added] measures”.  See Case 
217/04, United Kingdom v Parliament and Council, Opinion of Advocate General Kokott, 22 September 2005, 
paragraph 24. 
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protection and thereby prevent the product or products concerned from moving freely 
within the Community, Article 95 authorises the Community legislature to intervene by 
adopting appropriate measures, in compliance with Article 95(3) EC and with the 
legal principles mentioned in the Treaty or identified in the case-law, in particular the 
principle of proportionality.”17

 
 The excerpt cited above shows that the European Courts will seek to determine 

whether the measure that protects consumers actually promotes the establishment or 
the functioning of the internal market (i.e. by removing barriers created by different 
levels of consumer protection).  Adopting measures that merely increase consumer 
confidence or protection rather than harmonise divergent national laws should not be 
enacted under the aegis of Article 95.   

 
Appreciable distortions in competition are necessary to justify intervention 

 
4.4 Even if diverging national laws and regulations are giving or have the potential to give 

rise to distortions in competition that frustrate the operation of the internal market, the 
Commission must still satisfy itself that the distortions in competition are appreciable 
before seeking to harmonise national legislation.  The ECJ has rejected the theory that 
Article 95 should be used to cure minor distortions in competition, stating: 

 
 “In the absence of such a requirement [to determine that distortions in competition are 

appreciable], the powers of the Community would be practically unlimited…to 
interpret Articles 100a [now 95], 57(2) and 66 of the Treaty as meaning that the 
Community legislature may rely on those articles with a view to eliminating the 
smallest distortions of competition would be incompatible with the principle…that the 
powers of the Community are those specifically conferred upon it.”18

  
 As stated earlier, there are no national laws or regulations in respect of international 

roaming services creating distortions in competition that could justify intervention on 
the part of the Commission under Article 95.  However, even if the conduct of 
individual firms can constitute the barriers or distortions in competition that affect the 
operation of the internal market and that requires harmonisation (a theory that 
Vodafone rejects and which thus far has not been sanctioned by the European courts), 
the Commission has thus far not produced any evidence of its case that there is such a 
distortion in competition resulting from mobile operators’ charges (whether at retail or 
wholesale) that they effectively prevent the operation of the internal market.  The 
Commission has merely stated that it considers the prices paid by users for 
international roaming services to be unsatisfactory.19  On this basis, the Commission 
has put forward its, as yet unsubstantiated, view that there is “a clear indication that 
the market does not work”.20  This unsubstantiated statement alone is insufficient to 
justify intervention on the part of the Commission under Article 95.  It should be 
remembered that measures enacted under Article 95 should be for the furtherance of 
Article 3(1)(c) and Article 14 of the EC Treaty.  These provisions state: 

                                                 
17 Case C-434/02, Arnold Andre GmbH & Co. AG v Landrat des Kreises Herford [2004], paragraph 34; followed 
in Case C-66/04, United Kingdom v Parliament and Council [2005], paragraph 41 
18 Case C-376/98, Germany v Parliament and Council [2000] paragraphs 106-107 
19 Speech by Viviane Reding to the European Regulators’ Group, Paris, 8 February 2006 
20 Speech by Viviane Reding to the European Regulators’ Group, Paris, 8 February 2006 
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“For the purposes set out in Article 2, the activities of the Community shall include, as 
provided in this Treaty and in accordance with the timetable set out therein… an 
internal market characterised by the abolition, as between Member States, of obstacles 
to the free movement of goods, persons, services and capital…” [Article 3(1)(c)] 

“The internal market shall comprise an area without internal frontiers in which the 
free movement of goods, persons, services and capital is ensured in accordance with 
the provisions of this Treaty…” [Article 14(2)] 

As the Commission is aware from its previous decisions relating to this sector21, the 
markets for international roaming services are national.  Given that competition is 
confined to national markets, it is for the Commission to demonstrate that the pricing 
of roaming services in these national markets is somehow creating an obstacle or 
distortion of such magnitude that roaming services cannot be provided cross border in 
the EU and that consumers are unable to make and receive phone calls freely when 
travelling throughout the EU.  There is no evidence that this is the case.  Indeed the 
opposite appears to be true, with the National Regulatory Authorities thus far deciding 
that these markets are competitive.  As it stands, the proposed regulatory action on the 
part of the Commission would not have any legal foundation. 

 
Object of the Commission’s legislation must be for the furtherance of the internal 
market 

 
4.5 In essence, the implication of the judicial reasoning of the European Courts is that a   

measure enacted pursuant to Article 95 “must genuinely have as its object the 
improvement of the conditions for the establishment and functioning of the internal 
market”.22  Accordingly, where the incidental effect of a measure is the promotion of 
the internal market, the Commission cannot seek recourse to Article 95.23  Moreover, 
judicial opinion is of the view that the purpose of a measure “can be understood only 
by reference to its content and effects, simply in order to avoid the danger (and the 
blame) that the assessment is based on a subjective criterion (that is to say, the view of 
an institution regarding the objectives pursued by a measure)”.24  Accordingly, unless 
the Commission can point to the existence of an appreciable distortion in competition 
or some other obstacle that constitutes a barrier to the provision (and the receipt) of 
cross-border roaming services (and national laws that cause such obstacles or 
distortions) that its proposed legislation will be addressing, then its actions cannot be 
founded on the basis of Article 95 even though its measures may arguably benefit or 
provide greater protection to mobile phone users.  Action driven purely by 
dissatisfaction with the current level of international roaming prices is therefore 
market regulation and outside the scope of Article 95. 
 
 
 
 

                                                 
21 Commission Recommendation 2003/311/EC on relevant product and service markets within the electronic 
communications sector OJ L 114/45 
22 Case C-376/98, Germany v Parliament and Council [2000], paragraph 84 
23 Case C-155/91, Commission v Council [1993] ECR I-939, paragraph 19 
24 Case C-491/01, British American Tobacco (Investments) Ltd [2002], Opinion of Advocate General Gelhoed, 
paragraph 96 
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No general right conferred upon Community institutions to regulate the market 
under Article 95 
 

4.6 In the absence of clear evidence to the effect that the charges set by mobile operators 
for international roaming are leading to a distortion in competition that frustrates the 
operation of the internal market, the Commission is therefore proposing pan-European 
price regulation whose objective is not to remove obstacles or to address distortions in 
competition, a measure that is therefore outside the scope of Article 95.  The ECJ has 
previously expressed its opposition to measures that represent attempts by Community 
institutions to introduce legislation under Article 95 that provides those institutions 
with the ability to regulate the market: 

 
“To construe that article [Article 95] as meaning that it vests in the Community 
legislature a general power to regulate the internal market would not only be contrary 
to the express provisions cited above [Article 3 and Article 14] but would also be 
incompatible with the principle embodied in Article [5] of the EC Treaty that the 
powers of the Community are limited to those specifically conferred upon it.”25

  
Previous harmonisation of laws under Article 95 in the telecommunications 
industry 

 
4.7 Vodafone is aware that the current regulatory harmonised framework governing the 

activities of operators in the telecommunications industry has been enacted pursuant to 
Article 95.26  This regulatory framework is the successor to a harmonised framework 
that facilitated the liberalisation of the telecommunications industry in the late 1980s 
and 1990s, some of which was enacted pursuant to Article 95.27  Accordingly, these 
early directives providing for the harmonisation of Member States’ laws and 
regulations in respect of telecommunications networks and services were designed to 
ensure that discrepancies between national regulatory regimes and special rights 
previously granted by Member State governments to incumbents could no longer 
restrict “the freedom to provide telecommunications services within and between the 
Member States…”28  This principle remains enshrined in the current Services 
Directive.29  Whilst Vodafone acknowledges the right of the Commission to amend 
existing harmonised legislation under the aegis of Article 95, it notes that the ECJ has 
expressed its approval for such action where Community institutions take “account of 
any change in perceptions or circumstances”.30   Given that the existing telecoms 
framework has sought and continues to seek to remove the exclusive rights and 
privileges enjoyed by former monopolists so they can no longer disrupt the operation 
of the market economy, it is for the Commission to demonstrate that either such 
exclusive rights and privileges exist (or have emerged since the introduction of the 
Regulatory Framework) or that further discrepancies between national laws remain in 
the sphere of international roaming, in spite of the introduction of the Regulatory 
Framework, that are inimical to the operation of the internal market. 

 
                                                 
25 Case C-376/98, Germany v Parliament and Council [2000] paragraph 83 
26 Directive 2002/21/EC on a common regulatory framework for electronic communications OJ L108 
27 Council Directive 90/387/EC, Open Network Provision Framework Directive 
28 Case C-302/94 British Telecommunications II [1996] ECR I-6417, paragraph 30 
29 Commission Directive 2002/77/EC on competition in the markets for electronic communications networks and 
services [2002] OJ L 249/21, Recital 8 
30 Case C-491/01 British American Tobacco and Imperial Tobacco [2002], paragraph 77, approving the opinion 
of Advocate General Gelhoed 
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Importantly, the approach of the Commission in past years has been to promote a 
regulatory framework that is based on competition law principles.  Ex ante regulation, 
within the scope of the regulatory framework, is only justified where “there is not 
effective competition, i.e. in markets where there are one or more undertakings with 
significant market power…”31  Under the existing framework for electronic 
communications networks and services, the Commission has identified markets that 
could be susceptible to the imposition of regulatory conditions if competition within 
those markets is ineffective.  National markets for the provision of international 
roaming services on public mobile telephone networks is one of the specified markets 
in the current framework.32   
 
No National Regulatory Authority has yet found that the market for international 
roaming services is uncompetitive, although the possibility nonetheless exists within 
the Regulatory Framework for the National Regulatory Authorities to take action 
within the scope of this existing framework should they have concerns about the 
effectiveness of competition in this market.  However, what is being proposed by the 
Commission represents an attempt to fundamentally restructure the regulatory 
framework governing the provision of international roaming services without having 
carried out a thorough investigation into functioning of the market.  The brevity of the 
Commission’s call for comments from interested parties, in combination with the 
absence of any prior review of the international roaming market, is at odds with the 
rigorous economics-based analysis linked to a well-established competition-law based 
threshold that is mandated under the existing regulatory framework.  By contrast, the 
Commission has carried out no investigation and provided no convincing evidence that 
suggests that the competitive nature of the roaming market has changed so 
dramatically since the introduction of the harmonised regulatory framework as to 
justify a new independent regulation that would essentially re-draft the provisions of 
the current framework.  Indeed, the Commission expressed approval, as recently as a 
month ago, for the basis on which markets in the telecommunications industry are 
regulated: 
 
“The system of market reviews has ensured that regulation is based on a thorough 
economic analysis and is strictly limited to markets in which there is a persistent 
market failure.  This has resulted in better regulation.”33

 
As is considered in further detail in section 5, such a course of action would be 
disproportionate unless the Commission can provide clear and convincing evidence to 
show that there is no justification for continuing to operate a competition-law based 
framework.  In light of the Commission’s own positive assessment of this framework, 
the need for an explanation on the part of the Commission of the rationale for 
deviating dramatically from the basic principles underpinning its regulatory regime 
becomes even more compelling. 

 
  
 
 
 

                                                 
31 Directive 2002/21/EC on a common regulatory framework for electronic communications OJ L108, Recitals 
paragraph 27 
32 Directive 2002/21/EC on a common regulatory framework for electronic communications OJ L108, Annex I 
33 Commission Communication on Market Reviews under the EU Regulatory Framework (2006) 28 final, p.9 
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Precedent value of the Council Regulation governing cross-border payments of 
euro 

 
4.8 The Commission has cited a previous Council Regulation governing the charges 

imposed by banks for cross-border payments in euro34 as being the basis on which it 
will be proposing legislation for the regulation of international roaming charges.  That 
regulation, enacted by the Council and Parliament pursuant to Article 95, stipulates 
that charges for cross-border payments of euro up to a set amount (currently €50,000) 
will be the same as for domestic bank transfers.   The Commission sees parallels in the 
current situation with that of banks whose charges for cross-border payments were 
significantly higher than for domestic money transfers prior to the enactment of the 
cross-border payments regulation.   
 
In the case of the cross-border payments regulation, the Commission cited the different 
minimum information obligations imposed on banks by EU Member States for the 
purpose of national balance of payments statistics as being one of the reasons for its 
intervention under Article 95.35  This statement contains an implicit recognition on the 
part of the Commission that it must be able to demonstrate some divergent national 
laws, regulations or administrative rules before it can take action under Article 95.  
Thus, the cross-border payments regulation can be distinguished from the situation at 
hand, in so far as there is no divergence in national laws governing international 
roaming services that the Commission can point to as a justification for its 
intervention.  However, analysing the cross-border payments regulation in greater 
depth, the Commission’s main purpose at the time of the cross-border payments 
regulation was clearly to promote confidence in the euro: 

 
“…the level of charges for internal payments is hampering cross-border trade and 
therefore constitutes an obstacle to the proper functioning of the internal market.  This 
is also likely to affect confidence in the euro…it is necessary to ensure that charges for 
cross-border payments made in euro are the same as charges for payments made in 
euro within a Member State, which will also bolster confidence in the euro.”36

 
Thus, following the approach of the ECJ in cases involving the harmonisation of 
national laws, the cross-border payments regulation should not have been enacted 
under Article 95.  The Commission’s primary purpose was to inspire consumer 
confidence in the new single currency, rather than to address diverging national 
information requirements.  Accordingly, as in this instance, the Commission was 
seeking to regulate the conduct of private parties, a measure that was outside the ambit 
of Article 95, to achieve its objectives.   
 

4.9 Vodafone does not, therefore, consider that this regulation provides the Commission 
with the authority to intervene in the roaming market.  To Vodafone’s knowledge, no 
action was brought challenging the validity of this piece of legislation.  Whilst the 
validity of this measure remains untested in the European courts, the Commission 
cannot seek to extend its powers on the basis of a precedent whose legal validity 
remains uncertain.  Given the legislative history behind Article 95 and the principles 

                                                 
34 Council Regulation (EC) 2560/2001 OJ L 344 
35 Proposal for a Regulation of the European Parliament and of the Council on cross-border payments in euro, 
COM (2001) 439 final, Explanatory Memorandum, Article 6 
36 Regulation (EC) No 2560/2001 of the European Parliament and of the Council on cross-border payments in 
euro, OJ L 344, Recital 6 
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and pronouncements of the European courts in respect of legislation proposed by 
Community institutions under the aegis of Article 95, Vodafone considers that the 
cross-border payments regulation was probably illegally enacted.   Support for such a 
view has been expressed by leading academics who have cast similar doubts on the 
legality of the cross-border banking regulation at the time: 

 
“It [the regulation] is adopted on the basis of Article 95, but there is no suggestion that 
any public measures are the subject of harmonisation.  It is in truth, directed at 
suppressing competition between private parties, largely against a background 
perception that competition among financial institutions is flawed because of market 
intransparency.”37

 
5. Principles governing the conduct of Community institutions 
 
 Proportionality of the Commission’s proposed measures 
 
5.1 As noted above, the Commission’s proposed regulation will represent a fundamental 

reform of the principles upon which the Regulatory Framework is based.  In 
accordance with Community law, the Commission’s course of action must be 
proportionate to the objectives that it pursues.  The concept of proportionality is 
enshrined in the EC Treaty: 

 
 “Any action by the Community shall not go beyond what is necessary to achieve the 

objectives of this Treaty.” 
 
 The European courts have persistently given effect to this principle, establishing that 

in order for Community measures to comply with the principle of proportionality, the 
following criteria should be met: 

  
• The measures should not exceed the limits of what is appropriate or suitable; 
 
• The measures should not go beyond what is necessary to achieve the objective 

being pursued; and 
 

• When there is a choice of between different courses of action, recourse should 
be had to the least onerous one and any disadvantages should not be 
disproportionate to the objectives pursued.38 

 
In this situation, the Commission’s objective to correct what it perceives to be a failure 
of the market and to promote consumer welfare is to be achieved through a proposal 
that runs completely contrary to the principles of the EU Regulatory Framework of the 
telecommunications industry that is currently in existence.  Vodafone recognises the 
view of the European courts that where Community institutions are required to make 
complex legal assessments, these institutions should be allowed considerable 

                                                 
37 Stephen Wetherill, ‘The Commission’s Options for Developing EC Consumer Protection and Contract Law: 
Assessing the Constitutional Basis’ European Business Law Review (2002) 13 no.6, 497 at 510-511 
38 Case C-157/96 R v Ministry of Agriculture, Commissioners of Customs and Excise, ex parte National 
Farmers’ Union and others [1998] ECR I-2211, paragraph 60, citing Case C-331/88 Fedesa and Others [1990] 
ECR I-4023, paragraph 13 and Joined Cases C-133/93, C-300/93 and C-362/93 Crispoltoni [1994] ECR I-4863, 
paragraph 41. 
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discretion in the measures that they wish to adopt.39  Nevertheless, Vodafone considers 
the Commission’s proposal to be manifestly inappropriate at this time.  As has been 
noted earlier, provision clearly exists within the current framework for remedies to be 
put in place where the market does not appear to be functioning efficiently.  Moreover, 
the Regulatory Framework is to be reviewed before July 2006.  Given that the 
Commission’s proposal may well lead to an extremely intrusive, heavy-handed and 
statist remedy that is at odds with the both the Commission’s policy objectives in the 
telecoms sector and the concept of an open market economy, it is for the Commission 
to demonstrate to stakeholders in the telecommunications industry firstly that there is a 
distortion of competition that warrants further action and secondly that the provisions 
of the regulatory framework (including the ongoing review of the framework) are 
insufficient to address the Commission’s concerns before implementing any drastic 
changes that impose a considerably heavier regulatory burden on market participants 
(thus stifling competition rather than encouraging it).   
 

6. Conclusion 
 
6.1 Vodafone is accordingly of the view that any measure brought forward by the 

Commission following Mrs Reding’s announcement in February 2006 is likely to be 
flawed: 

 
(i) A standalone regulation that seeks to interfere in the pricing practices of 

individual operators is not a measure that could be enacted pursuant to Article 
95 of the EC Treaty.  Firstly, the Commission will have to produce evidence of 
disparities between national laws governing international roaming (something 
it has failed to do).  Secondly, it will need to demonstrate how these national 
laws are either creating an obstacle or distorting competition to the extent that 
the operation of the internal market is being hindered (which it has also failed 
to do).  Any failure to satisfy these criteria casts serious doubts as to whether 
the Commission’s proposed measures are truly contributing to the functioning 
of the internal market.  Action that is not based on these grounds essentially 
represents an attempt to harmonise the pricing practices of private parties in the 
market; and 

 
(ii) A regulation that purports to amend the existing regulatory framework for the 

telecommunications industry raises issues of proportionality under EC law 
given the existence of mechanisms under the current framework that provide 
for remedies where markets are not working effectively. 

 
In the circumstances, any action adopted to give effect to the Commission’s concerns 
about the prices of international roaming charges are outside the scope of the powers 
that were conferred upon the Community institutions by the EU Member States.    

 
 

                                                 
39 Case C-491/01, British American Tobacco (Investments) Ltd [2002], paragraph 123 
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