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Introduction  

mobilkom austria group welcomes the initiative of the European Commission to seek the views from 
interested parties on international roaming and is pleased to provide a constructive contribution to the 
European Commission’s “Call for Comments on an EU regulation on international roaming charges”.  

As a competitive provider of mobile services in Austria, Liechtenstein, Slovenia, Croatia and Bulgaria, 
mobilkom austria group has an intimate knowledge of the international roaming market. 
Unfortunately, due to the short period of time given by the Commission for providing comments we 
have limited ourselves to key issues at stake. International roaming is a complex service delivered by 
mobile operators to their customers calling abroad with many technical implications and ramifications 
for industry.  

This contribution based on our knowledge and experience is intended to help the Commission to 
choose the most appropriate way forward. Any option, including status quo, co-regulation and self-
regulation, needs to be dispassionately assessed by the Commission to achieve fair roaming conditions 
and to avoid unintended effects on all parties involved, such as customer choice and industrial 
competitiveness, affecting consumers, mobile operators and manufacturers.  

Therefore, in accordance to its own internal procedures, the Commission should make, prior to any 
proposed measure, a Regulatory Impact Assessment1. This impact assessment should also be based 
on real market conditions and assess any direct or indirect effects of measures under consideration. 
Any measure to be proposed thereafter by the Commission, should be in line with the EU's key 
objectives, including internal market and competitiveness. 

mobilkom austria group is confining its comments to clarify the market dynamics regarding 
international roaming. These comments are substantiated by a report by Charles River Associates 
International, which evaluates the case for regulation of international roaming prices. Furthermore, 
mobilkom austria group assesses the legal basis of the proposed regulation and finally presents viable 
alternatives to a price regulation which facilitate to further increase the competitiveness of prices for 
international roaming. 

The European Regulators Group paper about international roaming contends that there is no single 
market in the European on roaming but a series of national markets with different characteristics. This 
raises the question whether a one size fits all regulation is in fact the correct basis for European 
action. The proposal will – in mobilkom’s opinion – severely disrupt competitive markets and lock-in 
the competition across Europe. This drastic measure should not be considered unless there is no other 
ways to attain the objectives desired by the Commission. Mobilkom feels that the Commission has not 
sufficiently considered alternatives. 

                                                

1 COM(2005) 97 Communication on Better Regulation for Growth and Jobs in the European Union 16 March 2005 and 
SEC(2005) 791 Impact Assessment Guidelines, 15 June 2005 
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1 Is there a need for regulation of international roaming prices which is 
economically justifiable? 

1.1 Does market evidence support a need for regulation? 

The main motivation put forward by the European Commission for regulating roaming charges was 
the view that even tough wholesale roaming prices may have been falling, retail roaming prices 
appeared unchanged. The reliability of this observation seems questionable particularly as a basis for 
a major EU-wide regulatory intervention. 

Retail prices 

The Commission’s beliefs seem to be based on limited observation over a short period of time (6 
month time frame from the introduction of the web site on roaming prices until today). Not only 
analysis of longer-term movements does show substantial falls in retail roaming prices (see table 1 of 
the report by CRA International), but also Commissioner Reding herself put forward in her Speech to 
the ERG on 8th February 2006 an example that shows what competitive retail prices there already are 
being offered in European countries (20 cents for a four minute peak-time call made on a Finnish 
mobile contract while roaming in Sweden). 

However, it has to be noted that any analysis of changes in retail roaming prices based on standard 
tariffs is likely to understate the actual price reductions as the retail prices actually paid by customers 
is affected by increasingly common specific roaming tariffs for frequent travellers and special 
promotions for less frequent travellers, particularly over the summer vacation period. 

Wholesale prices 

The Finnish regulator recently found that the wholesale IOT roaming prices charged by Finnish 
operators had on average over 2002 to 2005 rather increased than decreased, although it also noted 
that not all price reductions related to discounting agreements have been realised and had therefore 
not been taken into account in its analysis. The French regulator noted that wholesale IOT roaming 
prices had been more or less stable over 2000 to 2004, although it did not report more recent 
numbers. 
Mobilkom’s own experience has been that competition for wholesale roaming traffic in Austria is 
strong. 

[business secret]. 

This suggests that national circumstances do vary across the EU in relation to the setting of wholesale 
roaming prices supporting the assumption that there is no homogenous European market which 
leaves no room for a European harmonised approach treating unequal equally. 

1.2 Does the level of retail roaming prices justify a regulation? 

International roaming services are part of a bundle of services 

Apart from the fact that retail prices are falling as put forward above, looking at retail roaming prices 
in isolation can be misleading. Customers buy retail international roaming services as part of a bundle 
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of services that also includes access to the network and other retail mobile call and data services. In 
particular, retail international roaming services are supplied as part of the cluster of services in the 
retail mobile access and origination market which is the view of the European Commission itself2. 
Firms in competitive markets that offer bundles of services will tend to recover different contributions 
from the services supplied because of differences in customers’ price sensitivities. By focusing on the 
key price sensitivities within the bundle of services, firms can maximize not only the overall demand 
for their services but also overall welfare. As the demand for international roaming service appears to 
be relatively inelastic3 diverging retail prices for mobile roaming services do not suggest a 
market failure but are in fact consistent with competition. 

Roaming prices are affected by the costs and demand for the entire bundle 

Recognizing that international roaming services are sold as a bundle with other mobile services has 
implications not only for analyzing the mark-ups on different services at a certain point in time but 
also for drawing conclusions based on how prices have varied over time. In particular, the pricing of 
services sold as part of a bundle will be affected by the overall cost of supplying the bundle. The 
general pricing of mobile retail services has been affected by  a number of key recent developments: 

• Little potential to realize further economies of scale due to the lack of growth in penetration and 
the growth of new entrants, 

• Significant extra costs arising from the migration to 3G (including the costs of running dual 
networks and the costs to achieve high penetration of 3G handsets), 

• Sharp regulated reductions in termination charges. 

These developments shift cost recovery onto services sold to subscribers, including roaming services 
(the so called “waterbed effect”)4. 

The evidence on the general pricing of mobile services over the last few years is consistent with 
overall demand and supply conditions preventing price reductions in many markets. The European 
Commission’s Eleventh Implementation Report suggests that general mobile prices (excluding 

                                                

2 As regards retail services of international roaming, the Commission has generally considered that they are part of a package of 
mobile services. As a consequence, they should not be considered as a separate product market. Concerning their significance 
as part of a package of mobile services, it should be noted that, according to the investigation, the ability to provide them 
becomes an increasingly important factor of competition. This is true with respect to all types of customers, including residential 
ones. Case No. COMP/M.3920 – FRANCE TELECOM / AMENA, 24/10/2005, para. 18. 

3 This view is shared by regulators, e.g. FICORA noted that “on the basis of the survey results, the demand for international 
roaming services seems rather inelastic. FICORA, Decision on significant market power in wholesale market for international 
roaming in Finland, 29 December 2005, p.7. 

4 The experience with the regulation of cross-border banking payments is also instructive: A report for the European 
Commission shows that other banking charges increased after the regulation came into force, suggesting that a form of 
waterbed effect has been operating in response to the banking payments regulation (Retail Banking Research Ltd, 2005, Study 
of the impact of regulation 2560/2001 on bank charges and national payments, Final report, Prepared for the European 
Commission Internal Market and Servcies Directorate-General, September, p.ii.). For the analytical foundation of the waterbed 
effect see the report by CRA International, Annex A. 
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roaming) have not fallen between 2004 and 2005 in many Member States5. Accordingly, a finding of 
little recent change in retail roaming prices does not suggest anything exceptional about roaming 
services.  Rather, the pricing of roaming services needs to be considered with regard to the general 
demand and supply conditions impacting mobile prices. 

Given the general factors impacting mobile pricing, making simple inferences about the state of 
competition based on retail pricing observations is likely to be highly misleading. Therefore, also 
simply benchmarking prices for international roaming services to domestic charges or national 
roaming can not be used to infer a competition problem let alone the need for an EU-wide regulation. 

Domestic charges are an inappropriate benchmark for prices for international roaming services 

There is a range of reasons why domestic and international services differ, and hence why domestic 
charges do not serve as appropriate benchmarks for international roaming charges:  

• Domestic call tariffs vary significantly depending on the price plans, i.e. the extent to which costs 
are recovered upfront or on a call-by-call basis and the extent to which customers commit to a 
certain amount of minutes each month.    

• Most roaming calls are transmitted to the home country (~80%) and are therefore closest to 
international calls and involve additional costs including purchasing of a service from a foreign 
network operator (visitor roaming) billing (clearing house) and administration costs.  

• International roaming customers obtain a higher quality of service as generally their operator has 
agreements with a number of operators in the visited country enabling the customer to enjoy the 
benefits of the combined coverage of local operators and thus avoid local gaps in coverage, 
networks with temporary full capacity and differences in rural coverage. 

Inappropriateness of benchmarking international roaming prices to national roaming prices 

Due to various reasons also national roaming prices are not a suitable benchmark for international 
mobile roaming calls: 

• National roaming and service provider rates involve the commitment to acquire large volume of 
minutes over a particular period.  International roaming often involves small volumes and little or 
no commitment.  

• National roaming tends to be in rural areas with large spare capacity (for coverage), whereas 
international roaming is often in urban areas where incremental costs are much higher. 

• Some national roaming arrangements have been negotiated commercially whereas others are the 
result of regulatory processes.  The pricing of national roaming is likely to differ on this basis so 
that the effects of setting a national roaming benchmark will vary between operators and between 
countries. 

• National roaming rates are wholesale rates and so would carry a significant risk if imposed at the 
retail level of leaving insufficient margins to cover the retail costs.  Such retail costs are likely to 
vary across the EU so that applying a uniform mark-up is likely to be inadequate. 

                                                

5 The European Commission, 11th Report on the Implementation of the Telecommunications Regulatory Package, Annex 2, 
section 4.5. 
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Benchmarking regulation also carries the risk of significant distortion. Operators will need to price the 
service that is benchmarked with regard not only to the supply and demand conditions for that service 
but also taking into account the implications for their roaming revenues. Benchmarking across mobile 
services also imposes more uniform pricing when economic theory demonstrates that differential 
pricing to recover fixed and common costs is likely to lead to higher overall demand and consumer 
benefits. 

2 Assessing the impacts that regulation of international roaming charges could 
have 

2.1 Impact on competition 

Operators are not affected equally by a regulation whether it is wholesale or retail. 

There is a range of reasons why and how operators across Europe will be affected differently by a 
regulation of international roaming prices: 

• Operators with a high share of customers who use international roaming services rather 
frequently (= a high share of business customers) will be affected by a regulation more than 
operators whose customers use international roaming services less frequently. 

• Operators will not be affected equally by the roaming regulation. Some have a pan-European 
presence and are able to drive traffic internally thereby compensating for the new situation. 
Others have only local or regional presence and are less able to do so. In particular operators with 
a strong presence in middle and southern Europe will be affected far more strongly than operators 
with a presence in both regions or only a network in the north. The measure would therefore lead 
to a substantial distortion of competition within the European Union. 

• In the wake of the Regulation also retail prices for roaming outside the EU will decrease as 
customers will not accept higher prices for (at least) neighbouring countries outside the EU than 
for neighbouring countries within the EU. Therefore, EU operators are discriminated against non 
EU operators in general but those with a high share of customers roaming outside of the EU will 
lose an even higher share of revenues (e.g. Slovenia, Poland).  

Impacts of a retail regulation on different operators 

• The level of competition on the national retail markets is not the same in all EU Member States. 
Accordingly, the price level for national mobile services is lower in countries with fierce 
competition (e.g. Denmark, Austria) than in countries with a moderate level of competition. If 
regulation links prices for international roaming to domestic charges, operators in countries with a 
high level of competition will be affected most. 

• The linkage of retail roaming prices to domestic charges creates incentives for “unfair or distorting 
business practices”: 

o on the wholesale level: if a national retail tariff (= regulated retail roaming tariff) is lower 
than the respective wholesale roaming tariff, it would create an incentive for the foreign 
MNOs (e.g. Germany) to buy SIM cards of the national MNO (Austria) and make an 
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infinite number of calls in their own network as the retail cost of these calls would be 
lower than the wholesale revenues (“cash machine”). 

o on the retail level: national tariff models are not profitable for every destination (e.g. on-
net calls are sold below costs while calls to other networks are sold above costs rendering 
the tariff as a whole profitable). Therefore these tariff models assume a certain “traffic 
mix”. If those national tariff models were resold in other countries to certain user groups 
who have a different traffic pattern (e.g. almost just on-net calls) the national MNO would 
incur higher wholesale charges as retail revenues. This would necessitate a change of 
national tariffs in such a way that no retail tariff destination was lower priced than the 
relevant wholesale roaming tariff. 

• Mobile virtual network operators are unaffected by the changes in roaming and therefore obtain a 
competitive advantage on the national market against MNO’s who are forced to accept roaming 
activity. 

Impacts of a wholesale regulation on different operators 

Basically there are three forms a wholesale regulation could take: Retail Minus, cost based prices and 
a benchmarking approach. However, all three severely risk to distort competition: 

• Retail Minus: if regulation was based on retail minus it could incite operators to increase their 
retail prices to counteract a possible loss of revenues from regulation. 

• Cost based: in order to create a level playing field for all European operators the Commission 
would have to define a methodology which ensures consistency in all Member States as NRAs 
could have an incentive to safeguard “their” operators. However, even if consistency was ensured 
mobile operators in countries with a high level of competition, i.e. more efficient operators, would 
be affected more than operators in other countries leading to a cross subsidization of less efficient 
operators by more efficient operators. A look at mobile termination rates clarifies this: (regulated) 
mobile termination charges vary significantly across the EU even though the legal basis for 
regulation is equal within the EU.  

• Benchmarking: if wholesale prices were set at a uniform European level, the incentive to compete 
on wholesale prices would be reduced. Such a regulation could also distort competition within the 
Internal Market as: 

o Operators in larger countries are expected to have lower costs than operators in smaller 
countries due to economies of scale; 

o Pan-European operator groups with a large “footprint” within the EU 25 keep the traffic 
internal and would therefore not be negatively affected by the wholesale regulation; 

o Net traffic importers (such as the alpine and Mediterranean countries) would possibly 
have to accept a strong decrease in revenues while net traffic exporters are affected less 
strongly. 
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Conclusion 

Analysing the impacts on competition shows clearly that any form of regulation whether retail or 
wholesale would affect operators in different Member States very differently. This suggests an 
economic market segmentation which leaves no room for an European harmonized approach as 
proposed by the European Commission. 

2.2 Impact on consumers 

Price regulation of roaming services is likely to generate little benefit to mobile consumers overall as 
lowering roaming prices will force up the price of other mobile services (waterbed effect). Although it 
is difficult to predict how the recovery would occur, in the long run prices will need to re-adjust, and 
when they do so there is unlikely to be any net benefit to consumers from the intervention. Indeed, if 
current prices and mark-ups on individual services reflect an efficient market response to the relative 
sensitivities of consumer demand to different service prices, then it is likely that consumers will be 
worse off in the longer term from the rebalancing. 

However, this does not imply that there would be no impacts on particular groups of consumers. 
There is likely to be some transfer from those customers who roam infrequently (who will experience 
higher prices for other services) to those that roam frequently and will benefit from lower roaming 
prices. As it is the case that those who frequently use international roaming services are also the 
relatively richer group, this would represent an undesirable wealth transfer. International business 
travellers are likely to be a major direct beneficiary although the extent to which this benefit flows 
through into consumer prices will depend on the competitiveness of their industries. 

From an overall efficiency perspective, the key issue is whether the relatively lower prices to frequent 
travellers results in much change in calling patterns compared with the change in usage by the 
subscribers that face higher prices for domestic services. As the majority of customers do not use 
international roaming services in abundance [business secret] the gain in roaming volumes is most 
likely less than the loss of usage on the other services, leading to a net loss for customers. This holds 
true especially in the Southern and Eastern Member States as there are even more low income users 
who are not using international roaming services while the loss of revenues especially in Southern 
European countries is higher than in other countries making the effects of the re-adjustments even 
more severe. 

The proposed measure is attractive only to a limited number of consumers. Market research has 
shown that private consumers do not rate roaming costs as a very important issue when deciding 
which subscription bundle or MNO they will choose.  Other criteria (e.g. low access fees and national 
charges (in particular low on-net charges) and cheap replace handsets) are more important. Users 
from large corporations have a different contract with their MNO generally involving a flat fee for all 
usage including roaming. Such contracts are very competitively bid for and margins are very slim. In 
fact only a consumer not part of a larger organisation who travels a lot is affected by roaming in such 
a way as to be sensitive (i.e. price elastic) to offers on roaming. There are less intrusive ways of 
ensuring that such consumers get a fair deal than a price regulation affecting the whole of the EU 
market. Furthermore insofar as profits are generated by roaming today and these would disappear in 
future the MNO has no choice but to increase the overall price for all its services. In effect the 
majority would be subsidising a service for the minority of consumers. 
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2.3 Impact on industry 

While it seems very unlikely that the majority of consumers will benefit overall from a regulation of 
international roaming services it will certainly have negative impacts on the ICT sector. In particular, a 
significant reduction of revenues by the regulation could cause a delay in network investments or 
even stop it completely, especially for mobile broadband (UMTS/EDGE). It will influence the roll-out of 
advanced seamless networks and multiplatform access and puts at risk the achievement of the Lisbon 
goals (as further developed in the Commission’s i2010 initiative), which holds true especially for 
countries with a relatively low fixed line penetration.  Thus the link between EU policies (e.g. i2010, 
the renewed Lisbon agenda and the alleged proposal on an EU Regulation of international roaming 
services) would be far from obvious. 

Furthermore, the regulation would not affect mobile operators only but also neighbouring industries, 
such as network suppliers, manufacturers and retailers as mobile operators might reduce investment 
as well as handset subsidies causing a reduction in revenues in these industries as well leading to 
higher unemployment and an overall reduction in GDP. 

Last but not least, the proposed regulation is one more in an accelerating row of regulations the 
Commission issued over the last years. After the regulation of cross-border banking charges the 
Commission put forward a regulation of the airline industry (flight delays). While there might have 
been good reasons for these regulations the proposed regulation on international roaming charges is 
not well founded and is very likely to distort competition within the Internal Market. This development 
of ever more regulations will do nothing to create incentives for investment within the European 
Union. In particular, investors will increasingly be discouraged from investing in the EU as their 
business could be the next one being affected by arbitrarily regulation. 

To date Mobilkom is unaware of any impact assessment made by the European Commission under its 
own better regulation rules. This is surprising as a pricing measure as envisaged by the Commission is 
one of the most intrusive and competition stifling measures that can enacted. Mobilkom calls on the 
Commission to withhold the proposal of any measures until the time that such an impact assessment 
can be made and its conclusions analysed. At this time the ERG members are returning with quite 
distinct answers on their own review of the functioning of roaming markets. This is more consistent 
with Mobilkom’s own experience which is that competition is working well in some places and not so 
well in others.  

3 No single market in roaming 

The proposal of a Commission regulation presumes the existence of a single market in roaming. In 
fact the regulators tasked with an examination of the market do not arrive at this conclusion. 
Wholesale price differences also indicate there is a lack of a single united market for roaming services. 
The most conclusive  evidence however is provided by the current market realities. The problems 
have in part been noted above: 

• Northern Europeans roam more in the south than the reverse; 

• Some operators by luck or design are able to compensate for this disparity internally, others are 
unable to do so; 
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• Some markets are very competitive and good roaming prices can be obtained already perhaps 
even better than the level which the Commission might set them at in its regulation; 

• The composition of the client base of the operator – currently a competitive asset for the MNO if 
well managed – will either mean the MNO benefits or suffers from the regulation. 

The regulation is therefore bound to have very diverging effects on national markets, MNO’s and 
consumers. State regulated competition is always second best to real competition, rather than killing 
all competition by a price regulation the Commission should envisage other opportunities to improve 
competition where there is a market failure. Any form of detailed wholesale or retail price regulation 
will cause substantial distortions of competition between operators on their national markets.  

4 Is there a legal basis for a regulation of international roaming services? 

The instrument currently envisaged by the European Commission, a regulation setting the retail 
and/or wholesale price level of international roaming charges at the same level as national roaming 
charges ("the Regulation"), triggers significant legal concerns. It is at variance with fundamental 
principles of the EU Treaty: 

• The proposed Regulation has a shaky legal basis, if any. The powers of the Community are 
limited to those specifically conferred on it by the Treaty. There is no overarching power vested 
upon the Commission which would allow it to enact measures to regulate the internal market.  

The Commission intends to base the Regulation on Article 95 of the EU Treaty. The scope of this 
article relates to the harmonisation of legal provisions pertaining to administrative law of the 
Member States that govern the creation and operation of the internal market. Art 95 however 
does not give a carte blanche to the Community legislator for general economic governance. In 
particular the scope of the provision does not include authority to prescribe the level of prices 
charged by economic actors. As the ECJ held in the Tobacco Products-case (Case C-376/98, 
judgment of 5 October 2000): 

"To construe [Art 95 EC] as meaning that it vests in the Community legislature a general power to 
regulate the internal market would not only be contrary to the express wording but would also be 
incompatible with the principle embodied in Article [5] EC that the powers of the Community are 
limited to those specifically conferred on it." 

• More specifically, Art 95 EC is concerned with the harmonization of national laws. Where no 
actual or potential divergence of national laws exists, there is no room to invoke this article 
as a legal basis for Community measures. As the ECJ held in Tobacco Products: 

"It is true that recourse to [Article 95 EC] as a legal basis is possible if the aim is to prevent the 
emergence of future obstacles to trade resulting from multifarious development of national laws. 
However, the emergence of such obstacles must be likely and the measure in question must be 
designed to prevent them." 

There are currently no diverging national legal provisions in the Community relating to the pricing 
for international roaming services, neither is there a multifarious development of national laws 
emerging.  
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• Further, a measure adopted on the basis of Article 95 EC must genuinely have as its object the 
improvement of the conditions for the establishment and functioning of the internal 
market. The intended Regulation falls foul of these settings. There is no market failure at first 
place. The wholesale prices for international roaming are steadily declining. More importantly, the 
Regulation is not apt to contribute to the establishment of a functioning internal market. In 
contrary, it will create an unlevel playing field in the telecommunication markets by bringing about 
severe distortions of competition within the Common Market. 

• Article 95 EC only gives jurisdiction to the Commission inasmuch the objective of the proposed 
action can be better achieved at Community level than on national level (Principle of 
Subsidiarity). As in all Community legislation, the principle of subsidiarity is an important 
consideration in the EC regulatory framework in telecommunication. The regulatory framework at 
Community level establishes a set of minimum requirements which Member States are obliged to 
implement and enforce. But the means of implementation is left to each Member State to decide 
according to its own requirements and national legal system. Day to day management and 
enforcement of the regulatory framework is the responsibility of the NRAs of each Member State. 
The proposed Regulation disregards this requirement: The intended Regulation encroaches on the 
ongoing market appraisal carried out by the national telecom regulators in the area of 
international roaming. Moreover regulatory measures on national level are better apt to 
accomplish the objective of the legislator. Not only are the retail and wholesale markets mostly 
national in scope, but also the price finding is decisively dependant upon the local market 
environment. The local telecom regulators are therefore better placed to enact regulatory 
measures which are fine-tuned to the local market settings. 

• The Principle of Proportionality, which is one of the general principles of Community law, 
requires that measures implemented through Community provisions are appropriate for attaining 
the objective pursued and must not go beyond what is necessary to achieve it. The proposed 
measure falls foul of these criteria: The Regulation is incapable of contributing to obtain a level 
playing field (see above). It is also overshooting the mark. The EC-Treaty recognizes that it is 
preferable that market forces and the commercial process should set prices rather than 
regulators. The intended Regulation would not meet the proportionality criteria, since it intends to 
directly regulate the retail and/or the wholesale prices for international roaming services. 

• Finally, the proposed Regulation is at variance with the Principle of Equal Treatment or Non-
discrimination which requires that comparable situations must not be treated differently and 
that different situations must not be treated in the same way unless such treatment is objectively 
justified. The intended measure will implicitly lead to an arbitrary discrimination, since national 
markets for retail mobile and wholesale roaming services are quite different and the consequences 
of any uniform retail and/or wholesale regulation would impact national operators/markets 
fundamentally different (see the enclosed report by Charles River Association International) . 
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