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GENERAL REMARKS
It is important that European culture is present on the Internet and that the European cultural heritage is available for the citizens of the EU Member states. It is important for the development of the EU as such, for Europe’s information infrastructure and for the European knowledge economy. It is a prerequisite that the making available of and access to content is provided legally to works agreed to by authors and creators of visual works.
The current legislation on Community level is sufficient to solve the issues that arise with the digitisation of the cultural heritage. Proposal to change the legislation on Community level can lead to lengthy debates and in practise result in a situation where solutions are not found and digitisations comes to a standstill. Instead we need to find flexibility and workable solutions to the actual problems and problems ahead. The legislation on Community level is balanced between different interest and should not be changed. Results can be reached by general international (including Community-wide) principles, leaving implementation to the Member States and the parties concerned. The European Commission (EC) should encourage the use of existing instruments which can bring partners to flexible solutions, with the ability to change over time.
Question 6-10
the use of the tools developed jointly by rightholders and cultural institutions for the EC i2010 digital libraries
to assisting in the facilitation of online accessibility to copyright works which are orphan or out-of-print, a set of tools, including criteria for diligent search for rightholders to works and two model licensing agreements for the digitisation and making available of out-of-print works, has been developed by the copyright subgroup of the i2010 High Level Expert Group (HLEG). 
We request that the Commission finds means to encourage further the use of the recommendations of the HLEG, including the diligent search criteria and the model licences drafted by the copyright subgroup for the i2010 digital libraries initiative, which clearly demonstrate that trust and understanding between stakeholders can bring partners to flexible solutions, also across borders.
The HLEG did not deal comprehensively with the challenge of enabling a cross-border and European-wide solution. It is necessary to establish a mechanism that provides relief from civil and criminal liability in respect of licensing of uses of orphan works, both within national borders and cross-border, when a diligent search has been conducted and documented, both for the licensee and the rights clearer. Legal certainty to the rights clearer should, as a minimum, be ensured through a system of authorisation of rights clearers to administrate the rights of orphan works. It may also be appropriate to examine whether to establish, at Community level, a set of criteria that national solutions shall comply with, in addition to observing the due diligent search criteria, in order to be recognisable in other Member States, and this needs to take into account the requirement that the diligent search is conducted, inter alia, in the country of publication of the work.
We would welcome an initiative from the Commission to enhance its encouragement to make use of the instruments developed in conjunction with the EC i2010 HLEG and which are already available. The Commission is further requested to sustain test-bases, by, on the one hand, maintaining a stable and predictable legal framework, and, on the other hand, giving financial support to the digitisation process and rights clearance in Member States itself.
FINANCING OF EUROPEANA (QUESTION 11)
The financing of Europeana also raises questions related to the conditions of access to cultural heritage. Consequently, related questions should be addressed in the framework of a defined public policy, in which the risk of allowing a monopoly for the management of cultural heritage, the interest of developing a digitisation strategy based on options selected by rightholders in cooperation with libraries and other cultural institutions, and specific quality requirements for particular categories of documents, are being considered.

REPRESENTATION OF RIGHTHOLDERS (QUESTION 13)
Irrespective of the financing model, the governing structure for Europeana – which would best serve its aims – should include representatives of rightholders, with a link from rightholders to one or more advisory committees, as appropriate, which should also include rightholder representatives. 

It is fundamental to emphasise that copyright is not an obstacle to the creation of digital libraries or to the free circulation of knowledge: it is the precondition for the expression of creativity online in a sustainable way. As a consequence, it is strongly recommended that rightholders be represented in the governing structure of Europeana. 
We thank the European Commission for the opportunity to comment on the Commission Communication “Europeana – next steps” and appreciate your consideration of our views.  If required, we will be pleased to provide further information or answer any questions about this submission.
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