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GLOSSARY OF TERMS AND
ABBREVIATIONS

: The administrative and information costs that businesses incur in order
to comply with legal obligations.

: The Commission’s annual policy strategy lays down, early in year
n -1, political priorities and key initiatives for year n. At the same time, it allocates the correspond-
ing financial and human resources to these priority initiatives. It serves as a basis for a political ex-
change of views on the Commission’s programme with the European Parliament and the Council.

: Under the co-decision procedure, the Council shares legislative power with the Euro-
pean Parliament. Both institutions can, however, only act on a proposal by the Commission (which
has the sole right of initiative).

: Committee system which oversees the delegated acts implemented by the European
Commission. The committees are composed of representatives of the Member States and have the
mandate to regulate certain delegated aspects of the secondary legislation adopted by the Council
and, where co-decision applies, the European Parliament. The Commission chairs these meetings
and provides the secretariat.

:In this document, published in November
of each year, the Commission presents its planned legislative and other initiatives for the following
year. The CLWP does not contain all initiatives to be brought forward in a given year, but identi-
fies policy initiatives of major importance. It thereby operationalises the political priorities and
initiatives specified in the APS.

: A working group specialised in a given policy field at the Council of
Ministers consisting of delegations of all Member States. It prepares the legal act to be adopted
by the relevant Council of Ministers.

: Expert group consisting of officials in charge
of better regulation in the EU Member States and other European countries. DEBR meets twice
per year and is chaired by the delegation of the incoming Council presidency. The mandate of this
group is to exchange ideas and to further develop existing initiatives by the EU and its Member
States to reduce bureaucracy and improve legislation.

This group advises the Commission with regard to the action programme for reducing administra-
tive burden. Dr Edmund Stoiber, former Prime Minister of Bavaria, is chairman of this group. The
other members represent important stakeholder organisations. Its mandate expires in 2010.
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: Impact assessment

: A body attached to the Commission’s Secretariat-General that
assesses the quality of each impact assessment report and publishes its opinion thereon. The
Board consists of four directors from different DGs and the deputy Secretary-General of the Com-
mission.

: Intervention logic is the conceptual link between an intervention’s inputs and
the production of its outputs and, subsequently, its impact in terms of results and outcomes.

: High level advisory group that consisted of regulatory experts from the Mem-
ber States and the European Commission. This group was established by the Public Administra-
tion Ministers of the Member States in November 2000 and chaired by the Frenchman Dieudonné
Mandelkern, a former Member of the Conseil d’Etat. Among other proposals, the group recom-
mended in 2001 that the Commission should develop a tool for assessing the social, economic and
environmental impacts of proposed legislation.

: Member of European Parliament

: Term used in the European Parliament to describe the MEP(s) who is (are) in charge
of a given proposal or report. MEPs in charge of a proposal belonging to political groups different
from the group of the official European Parliament rapporteur in charge of the same proposal are
called shadow-rapporteurs.

: A short document that gives an initial description of a planned Commission initiative,
including an indication of the main areas to be assessed in the IA and the planning of IA work. These
roadmaps have two functions: they provide an estimated timetable for the proposal and set out
how the impact assessment will be taken forward. Roadmaps are published when the Commission
legislative and work programme (CLWP) is adopted.

: Method to assess costs incurred to meet information obligations
created by legislation. Calculates cost on the basis of the average unit cost of the required admin-

istrative activity multiplied by the total number of activities performed per year.

:In European Union law, a process by which the Member States give force to an EU
directive in national law by adopting appropriate implementing legislation.
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l.

Impact assessment is one of the corner-
stones of the Commission’s better regu-
lation policy for the improvement and
simplification of new and existing legis-
lation. Its purpose is to contribute to the
decision-making processes by systemat-
ically collecting and analysing informa-
tion on planned interventions and esti-
mating their likely impact. This should
provide the bodies involved in legislative
decision-making with a basis on which to
decide on the most appropriate way to
address the problem identified.

I1.

The audit analysed whether impact
assessments supported decision-making
in the EU institutions. In particular, it
examined the extent to which:

— impact assessments were prepared by
the Commission when formulating its
proposals and the European Parlia-
ment and the Council consulted them
during the legislative process;

— the Commission’s procedures for im-
pact assessment appropriately sup-
ported the Commission’s development
of its initiatives; and

— the content of the Commission’s im-
pact assessment reports was appropri-
ate and the presentation of findings
was conducive to being taken into ac-
count for decision-making.

EXECUTIVE
SUMMARY

.

The period under examination was 2003-
08 and the audit involved inter alia an
international comparison of impact assess-
ment systems, an analysis of a sample of
Commission impact assessments, inter-
views and surveys with people involved
in performing, reviewing and using the
Commission’s impact assessments, both
within and outside the Commission. The
findings were examined against the rel-
evant interinstitutional agreements, the
Commission’s guidelines and a set of good
practices observed in policy documents
and established by the OECD. Throughout
the audit, expert groups provided advice
and supported the audit work.

V.

Better regulation is a responsibility of all
EU institutions involved in the legisla-
tive process. On balance, particularly in
recent years, the audit has shown that
impact assessment has been effective in
supporting decision-making within the
EU institutions. In particular, it was found
that the Commission had put in place a
comprehensive impact assessment sys-
tem since 2002. Impact assessment has
become an integral element of the Com-
mission’s policy development and has
been used by the Commission to design
its initiatives better. The Commission’s
impact assessments are systematically
transmitted to the European Parliament
and Council to support legislative decision-
making and users in both institutions
find them helpful when considering the
Commission’s proposals. However, the
Commission’s impact assessments were
not updated as the legislative procedure
progressed and the European Parliament
and Council rarely performed impact
assessments on their own amendments.
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V.

The audit identified areas for improve-
ment related to the impact assessment
procedures followed by the Commission
and the content and presentation of
impact assessment reports:

(i) the Commission did not publish a
comprehensive overview of the legis-
lative initiatives outside the Commis-
sion legislative and work programme
(CLWP) selected to undergo an impact
assessment or explain why certain in-
itiatives rather than others were se-
lected. Consultation with stakehold-
ers was used widely for initial input
but not carried out on draft |A reports.
Recent improvements were noted re-
garding the Commission’s internal
quality control of impact assessment
work, but the timeliness of the Impact
Assessment Board (IAB) intervention
could be improved; and

(ii) the Commission’s impact assessment
reports generally provided a sound
description of the problem at stake
and specified the objectives pursued.
These and other mandatory sections
of impact assessment reports were
found to comply with the Commis-
sion’s guidelines. However, the main
results and messages of A reports are
not always easy to gather and compar-
ing the impacts of the various policy
options presented in an IA report is
sometimes difficult. Problems with
quantifying and monetising impacts
can be traced back to the availability
of data. Finally, implementation and
enforcement costs and the potential
administrative burden of proposed
legislation were not always sufficiently
analysed or quantified.
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VI.

The Court considers that the Commis-
sion should give due consideration to
the principles of clarity of objectives,
simplification, realism, transparency
and accountability when designing new
interventions and revising existing ones.
The European Parliament, the Council
and the Commission may wish to con-
sider the findings and recommendations
set out in this report when revising their
interinstitutional agreements on ‘better
law-making’ and a ‘common approach to
impact assessment’.



INTRODUCTION

‘BETTER REGULATION’ IN THE EU CONTEXT

1. The Commission’s ‘better regulation’ policy aims at designing ! European Commission, ‘White
new legislation better and simplifying existing legislation’. The Paper on European governance,
‘better regulation’ initiative was a response to the need ex- COM(2001) 428 final.
pressed at the Gothenburg and the Laeken European Councils
in 2001 to:

— simplify and improve the European Union’s regulatory en-
vironment; and

— consider the effects of proposals in their economic, social
and environmental dimensions.

2. Since then the European Commission has introduced several
measures, including impact assessment (IA), to improve the
way it designs interventions (see Box 1).

BETTER REGULATION POLICY INSTRUMENTS

- simplifying existing legislation;

- screening and, where applicable, withdrawing pending proposals;
- monitoring and reducing ‘administrative burdens’;

- consulting interested parties? and

- impact assessment (IA).

2 Commission communication, General principles and minimum standards for consultation of interested parties by the Commission,
COM(2002) 704 (hereinafter ‘minimum standards’).
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IMPACT ASSESSMENT AS A TOOL FOR BETTER REGULATION

COVERAGE OF THE COMMISSION’S IMPACT ASSESSMENT SYSTEM

IAs are carried out for legislative proposals and other Commis-
sion initiatives. All major legislative, budgetary and policy-
defining initiatives with significant impact must undergo an
IA. Major policy initiatives are defined as all those presented
in the annual policy strategy (APS) or, later, in the Commis-
sion’s legislative work programme (CLWP), with some clearly
defined exceptions. In addition, other significant initiatives
can be covered on a case-by-case basis?.

The Commission’s |A system also applies to existing EU legis-
lation when there is a revision or an update of the acquis
communautaire, for example under the ‘Simplification rolling
programme’. Finally, in 2009, the scope of the Commission’s
IA system was extended to implementing rules (or ‘comitol-
ogy'decisions). These implementing measures are a significant
source of EU legislation, as around 250 comitology committees
adopt around 2 600 such measures every year. Approximately
1 000 of them are based on legislation adopted under the co-
decision procedure®.

CoOMMISSION’S IMPACT ASSESSMENT SYSTEM COVERAGE IS WIDER
THAN THAT OF COMPARABLE NATIONAL SYSTEMS

Fully operational IA systems are in place in only a few Member
States®. Moreover, the Commission’s IA system has a different
and, to some extent, wider scope than other systems in OECD
countries (see Annex I):

— firstly, other IA systems (such as in the USA) address only
implementing rules (i.e. regulatory measures which further
specify legislation previously adopted by Congress; in the
EU context, such measures are comparable to ‘comitology
decisions’); and

— secondly, some European countries (such as the Nether-
lands and Germany) focus their analysis of forthcoming
regulation on the assessment of administrative burden.
In the case of the Commission, this is only one of several
aspects analysed within an IA.
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3 European Commission,
‘Impact assessment guidelines;
SEC(2005) 791, p. 6.

4 See European Commission,
‘Report from the Commission

on the working of Committees
during 2006, COM(2007) 842, 2007;
European Parliament, Working
Party on Parliamentary Reform,
‘Second interim report on legislative
activities and interinstitutional
relations; 15 May 2008,

PE 406.309/CPG/GT (internal
European Parliament document),
Part B, Chapter 4, p. 41).

> OECD, Indicators of regulatory
management systems, Regulatory
Policy Committee, 2009 report;
Evaluating integrated |As (EVIA),
Final report, March 2008.



CONTENT OF THE COMMISSION’S IMPACT ASSESSMENT REPORTS

The reports resulting from these IAs are expected to identify
and assess the problem at stake and the objectives pursued,
develop the main options for achieving the policy objective,
and analyse their likely economic, environmental and social
impacts. They should also analyse potential administrative
burdens resulting from the proposed options, assess possible
implementation and enforcement problems and specify ap-
propriate monitoring and evaluation arrangements for the in-
tervention or programme proposeds.

ORGANISATIONAL RESPONSIBILITY, PROCEDURAL ASPECTS AND COST
oF THE COMMISSION’S IMPACT ASSESSMENT SYSTEM

Within the Commission, each Directorate-General (DG) is re-
sponsible for preparing its IAs in line with the Commission’s
guidelines. Following the first version in 2002, this guidance
material has been updated on three occasions, with the latest
update taking place in January 20097. IAs are carried out by
the staff responsible for the policy initiative, supported by
dedicated 'IA support units’. Since 2007, an Impact Assessment
Board (IAB) has provided quality support and control for all |As
within the Commission?.

A preliminary draft A report must accompany the proposal
when going through interdepartmental consultation. A final
draft IA report will accompany the legislative proposal when it
is sent to the College of Commissioners for its final adoption.
The final IA report is also sent to the European Parliament and
the Council along with the definite proposal and is made avail-
able on the Europa website®.
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6 European Commission,
‘Impact assessment guidelines;
SEC(2005) 791.

European Commission,
‘Impact assessment guidelines;
SEC(2005) 791, 15.6.2005, as
amended on 15.3.2006;
European Commission,
‘Impact assessment guidelines;
SEC(2009) 92, 15.1.2009.

Information note from the
President to the Commission,
Enhancing quality support and
control for Commission |As,

The IA Board, 14 November 2006.

? http://ec.europa.eu/governance/
impact/ia_carried_out/ia_carried_
out_en.htm



10.

11.

INTERINSTITUTIONAL AGREEMENTS BETWEEN THE EUROPEAN
PARLIAMENT, THE CounciL AND THE COMMISSION

In the interinstitutional agreement on better law-making in
2003, the European Parliament, the Council and the Commis-
sion agreed “.. on the positive contribution of IAs in improv-
ing the quality of Community legislation, with particular regard
to the scope and substance thereof’'°. In 2005, a further
interinstitutional agreement was signed between the European
Parliament (EP), the Council and the Commission on a‘Common
approach to A",

In 2005 the European Parliament, the Council and the Commis-
sion had agreed that the interinstitutional agreement was to
be reconsidered by the end of 20072 This review is still out-
standing. As a preparatory step, in 2008, the European Parlia-
ment, the Council and the Commission produced ‘stocktaking
reports’ which set out their views on the ‘common approach to
IA" since 2005".

On several occasions, the European Parliament has adopted
resolutions on better regulation and the use of IA, which,
in general, viewed IA as helpful in informing EU decision-
making'™. Similarly, the Council committed itself, in its recent
conclusions on better regulation, towards continuing to use
the Commission’s |A reports and the accompanying IAB opinions
throughout the negotiating process’™. The European Parliament
and the Council have communicated to the Court their views
on topics covered in this report (letters from the Presidents
of the European Parliament and the Council are attached to
this report).

19 Interinstitutional agreement
on better law-making
(0JC321,31.12.2003), paragraph 28.

" Interinstitutional agreementon a
common approach to IA (14901/05
JUR, adopted on 29.11.2005).

12 |nterinstitutional agreementon a
common approach to IA (14901/05
JUR, adopted on 29.11.2005),

point 19.

13 EP: The Conference of Committee
Chairs, IA: The European Parliament’s
experience, A stocktaking report

of the common approach to IA.
Council: Note from the Director of
the General Secretariat Directorate-
General, Directorate |,'Review of

the interinstitutional common
approach to IA — State of play of
the handling of IA in the Council,
Brussels, 3.11.2008. Commission:
Review of the interinstitutional
common approach to IA (IA) —
Implementation of the Common
approach by the Commission. A
working document of the Secretariat
General SG.C.2 D(2008) 9524.

14 Resolution of 24 March 2004 on the assessment of the impact of Community legislation and the consultation procedures (2003/2079(INI);

Resolution of 10 July 2005 on minimising administrative costs imposed by legislation (2005/2140(INI)); Resolution of 16 May 2006 on the

implementation, consequences and impact of the internal market legislation in force (2004/2224(INI)); Resolution of 16 May 2006 on better

law-making 2004: application of the principle of subsidiarity — 12th annual report (2005/2055(INI)); Resolution of 4 September 2007 on

better law-making 2005: application of the principle of subsidiarity and proportionality — 13th annual report (2006/2279(INI)); Resolution of

4 September 2007 on the single market review (2007/2024(INI)); Resolution of 4 September 2007 on better regulation in the European Union

(2007/2095(INI)); Resolution of 21 October 2008 on better law-making 2006: application of the principle of subsidiarity and proportionality —
14th annual report (2008/2045(INI)); European Parliament, Committee on Legal Affairs, 'Report on better regulation in the EU' (2007/2095(INI));

A6-0273/2007 final, 2.7.2007: see explanatory statement and points 5 to 15, 21, 26, 30, 42 to 43.

15 Council of the European Union, Competitiveness Council conclusions on ‘better regulation; 17076/09, 4.12.2009, point 6.
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12. Figure 1 provides an overview of the role of impact assessment
in developing and deciding on the Commission’s initiatives and
legislative proposals.

_I

THE ROLE OF IMPACT ASSESSMENT IN DEVELOPING AND DECIDING
ON THE COMMISSION’S INITIATIVES AND LEGISLATIVE PROPOSALS

IA provides support Final legislation
for decision-making ...

*

... in the European
Parliament and
Council

IA report ]

Commission legislative
proposal/initiative

*

...inthe
Commission

Procedures
for IAin the
Commission

Content and
presentation of
the Commission’s
IAreports

A\ 4 A\ 4
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13.

14.

15.

16.

The audit assessed whether the Commission’s |As supported
decision-making in the EU institutions. In particular, it exam-
ined the extent to which:

— |As were prepared by the Commission when formulating
its proposals and the European Parliament and the Council
consulted them during the legislative process;

— the Commission’s procedures for IA appropriately support-
ed the Commission’s development of its initiatives; and

— the content of the Commission’s IA reports was appropriate
and the presentation of findings was conducive to being
taken into account for decision-making.

The period under review was 2003 to 2008. The audit involved
inter alia:

— acomparison of specific elements of the Commission’s sys-
tem with IA systems elsewhere;

— an analysis of IA production statistics and of a sample of
IA reports (scorecard analysis related to five DGs and cor-
responding to around a quarter of all IAs produced during
the period audited); and

— enquiries and surveys with people involved in performing,
reviewing and using the Commission’s |As both within and
outside the Commission.

Annex Il contains a more detailed description of the method-
ology used for the audit.

The findings were examined against the relevant interinstitu-
tional agreements’®, the Commission’s guidelines' and a set of
good practices observed in policy documents' and established
by the OECD'™. Expert groups composed of practitioners in the
field of IA and better regulation were invited by the Court to
provide support and advice throughout the audit.

The analysis of the quality of individual pieces of legislation or
the process of law-making as such were not within the scope
of the audit.
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AUDIT SCOPE AND APPROACH

16 Interinstitutional agreement on
better law-making; Interinstitutional
common approach to IA (IA), 2005.

v European Commission,
Communication on impact
assessment, COM(2002) 276

final; European Commission,
Communication on ‘Towards a
reinforced culture of consultation
and dialogue — General principles
and minimum standards for
consultation of interested parties
by the Commission; COM(2002)
704 final; Information note from
the President to the Commission,
Enhancing quality support and
control for Commission |As, The

IA Board, 14 November 2006,
European Commission, 2005/2006
‘Impact assessment guidelines;
SEC(2005) 791.

'8 Mandelkern Group on Better
Regulation, Final report,
13 November 2001.

19 OECD, Regulatory impact analysis
— Best practices in OECD countries,
1997; OECD, APEC-OECD integrated
checklist on regulatory reform:

Final draft, 2005; OECD, Indicators
of regulatory management systems,
2009.



OBSERVATIONS

USE OF IMPACT ASSESSMENTS FOR DECISION-
MAKING AT THE COMMISSION, THE EUROPEAN
PARLIAMENT AND THE COUNCIL

17. 1As contribute to the decision-making processes by system- %0 European Commission,
atically collecting and analysing information on planned in- ‘Communication from the
terventions and estimating their likely impact?°. The relevant Commission on |1A; COM(2002) 276
interinstitutional agreements between the European Parlia- final of 2.6.2002, paragraph 1.2.:
ment, the Council and the Commission define that |As should IAis".. the process of [the] systematic
first of all help the Commission to develop its policy initiatives analysis of the likely impacts of
and legislative proposals. Subsequently, during the legislative intervention by public authorities.

procedure, |As presented by the Commission and, where ap-
propriate, those prepared by the European Parliament and the
Council, should provide the information based on which the
legislators can decide on the most appropriate way to address
the problem identified.

18. Forthis purpose, the audit examined:

— the extent to which the Commission has carried out |As for
its legislative proposals and other initiatives and whether
IAs were actively used in the Commission’s policy develop-
ment and its preparation of legislative proposals;

— whether the Commission’s |As were perceived by users at
the European Parliament and the Council as contributing
to the legislative decision-making process and whether
IAs affected the way in which legislative proposals were
discussed in the relevant committees and working parties;
and

— the extent to which the legislators carried out |As of their
own substantive amendments or requested the Commission
to present updates of its I1As in the light of such amend-
ments and whether national bodies provided additional
information to inform legislative decision-making at the
EU level.
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IMPACT ASSESSMENT HELPS THE COMMISSION TO
FORMULATE ITS PROPOSALS

SIGNIFICANT INCREASE IN THE NUMBER OF IMPACT ASSESSMENTS
CARRIED OUT SINCE 2003

During the period audited IAs had strong institutional backing 21 José Manuel Barroso — President
and were increasingly used to provide input to the Commis- of the European Commission:
sion’s development of policy initiatives and legislative propos- Response to UK Presidency

als?'. Overall, 404 IA reports were published by the Commis- Programme, European Parliament —
sion during the period audited. Since 2003, the number of IAs Plenary Session, Brussels, 23 June
carried out annually has increased to 121 reports in 2008 (see 2005;Uniting in peace: the role of
Figure 2). Law in the European Union, Jean

Monnet lecture, EUI Florence,

31 March 2006;‘Qualité de la
|égislation européenne: le

temps des résultats, European
Parliament, Strasbourg, 4 April 2006;
Presentation of the European
Commission’s 2007 work
programme, European Parliament,
Strasbourg, 14 November 2006;
‘Alive and kicking: the renewed
Lisbon strategy is starting to pay
off’ Brussels, 5 March 2007;'We are
all new Europeans now; Lithuanian
Parliament (Seimas), Vilnius,

29 March 2007. Giinther Verheugen,
‘Better regulation’ Conference of
the Slovenian Presidency, Lubljana,
17 April 2008.

NUMBER OF IMPACT ASSESSMENTS PERFORMED EACH YEAR

140 r

120 + Total of 404 IA reports 2]

100 9
80 72 67
60

40 30
21

20 F
s B B | | | |

2003 2004 2005 2006 2007 2008

Source: European Commission.
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CommissioN’s oBJECTIVE OF CLWP COVERAGE ATTAINED...

20. The selection of initiatives to undergo an |A is a significant de-
cision, in terms of political implications and resources needed.
During the period audited the main condition for selection was
the inclusion of the initiative in the CLWP, which contains the
Commission’s major policy initiatives as set out in the Annual
Policy Strategy (APS; see Box 2).

21. From 2003 to 2008, IAs were carried out for 69 % of all CLWP
initiatives. Since 2005, in accordance with the criteria specified
by the Commission at the time, |As were undertaken for all
relevant items on its CLWP, i.e. those initiatives that were con-
sidered to have significant impact.

In 2003, the first year of the implementation of the |IA system, the Commission decided to select a certain
number of proposals that should undergo IA. The Commission based its selection on the importance
of the proposals selected in relation to the political priorities, the feasibility for its departments to per-
form the assessments in the short term, and the need to maintain a balance between different types of
proposal and the involvement of a broad range of departments. 2004 was the first year in which the IA
procedure was fully integrated into the programming cycle and the use of IAs was extended to cover a set
of proposals listed in the CLWP which were considered to have significant impacts?2. Since 2005, IAs have
been required for all initiatives set out in the CLWP?, with some types of initiatives being exempted?*.

22 See APS 2005; COM(2004) 133 final, 25.2.2004. CLWP 2004, COM(2003) 645 final, Annex 2: these initiatives included major policy-defining,
pre-legislative and legislative proposals.

2 European Commission, Impact assessment guidelines; SEC(2005) 791, 15.6.2005, as amended on 15.3.2006, Procedural rules (I1.1).

24 'Green Papers, proposals for consultation with‘social partners, periodic Commission decisions and reports, proposals following international

obligations and COM measures deriving from it's power to oversee the correct implementation of EC law and executive decisions are

exempted.
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«ee AND INCREASING TREND TO ALSO CARRY OUT IMPACT
ASSESSMENTS FOR INITIATIVES oUTSIDE THE CLWP

22. In line with its rules and based on a case-by-case assessment, 2 These initiatives (which are to
the Commission has also produced IAs for initiatives not in- have potentially significant impacts,
cluded in the CLWP?>. In 2008, such IAs accounted for a majority address novel or sensitive issues or
of IAs carried out in that year (see Figure 3). affect stakeholders particularly and

for which an IA should therefore
be carried out) are determined
on a basis of a screening by the

CONDUCTING IMPACT ASSESSMENTS IS BECOMING STANDARD Secretariat-General, with the
PRACTICE IN THE COMMISSION’S POLICY DEVELOPMENT support of the Impact Assessment
Board (IAB).

23. IAis increasingly becoming part of the policy development %6 European Commission,
culture at the Commission. Over the past few years the Com- ‘Impact assessment guidelines,
mission has provided extensive training in IA methodology. The SEC(2005) 791, 15.6.2005, as
way in which IAs are to be produced is set out in Commission amended on 15.3.2006; European
IA guidelines issued by the Secretariat-General that are appli- Commission, Impact assessment
cable in all departments and services. Since 2002, this material guidelines, SEC(2009) 92, 15.1.2009.

has been updated on three occasions, with the latest update
taking place in January 20092.

BREAKDOWN OF IMPACT ASSESSMENTS BETWEEN 2005 AND 2008 —
CLWP VS NON-CLWP

2005 2006 2007 2008

1 Commission's legislative and work programme Non-Commission's legislative and work programme

Source: ECA analysis of Commission data.
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24. Since 2007, an Impact Assessment Board (IAB) supported by ' European Commission,

the Commission’s Secretariat-General (SG) reviews the quality ‘Impact assessment guidelines,
of the IAs carried out by the directorates-general. In addition, SEC(2009) 92.

the IA guidelines have recently specified that directors-general
must assume responsibility for the methodological soundness
of the IA documents by signing the draft IA report submitted
for the IAB quality check?”. The guidelines also prescribe the
use of IA steering groups which aim to ensure consistency
between policy areas in the |IA exercise.

IMPACT ASSESSMENTS PRIMARILY HELP TO SHAPE COMMISSION
PROPOSALS

25. The audit found that IAs were not used by the Commission
to decide whether to go ahead with a proposal. The decision
whether to launch an initiative is generally taken before an
impact assessment report is finalised. The Commission rather
uses |IA to gather and analyse evidence that, during the policy
development process, is used to improve its proposed initiative
(see Box 3 for an example).

In the ‘Roaming I’ case?®, the decision to legislate by means of a regulation?® (rather than through a
directive or not to legislate at all) was upheld, but the legislative proposal was adjusted throughout
the IA process. In its second phase consultation, the Commission had proposed a regulatory approach
called the ‘"Home Pricing Principle’as a possible means to address the problems in the roaming market.
In the IA, which followed the public consultation process, the Commission took on board the view of
the majority of respondents, and ultimately proposed an alternative approach (i.e. the European Home
Market approach) which provided a better solution to the problems in the roaming market.

28 COM(2006) 382.

2% Commissioner Reding speech before the European Regulators Group on 8 February 2006.
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26.

The audit also showed that, in particular for recent years, 1A is %% European Commission, 2009
becoming broader in terms of the number of alternative op- ‘Impact assessment guidelines;
tions analysed and that resources are targeted to the assess- SEC(2009) 92, Chapter 3, pp. 12-16.

ment of initiatives according to their importance:

— analysis of an increasingly wide range of policy alternatives:
Commission staff in charge of drafting legislative proposals
and the related IAs reported that the IA process required
them to consider more alternatives than previously when
preparing a policy initiative. It was found that, through-
out the period audited, the number of alternative options
presented in the IA reports increased. In particular, for IAs
produced in 2007 and 2008, the Court’s analysis showed
that the Commission increasingly analysed several feasible
regulatory alternatives during its IAs; and

— prioritisation of resources on legislative proposals and CLWP
initiatives: The Commission considers that more resources
should be devoted to the analysis of the most significant
initiatives than to the less significant initiatives. In the
Commission guidelines this is called the principle of pro-
portionate analysis®®. Based on estimates provided by the
Commission, it can be shown that more time is devoted to
those IAs which are undertaken for legislative proposals
(as compared to non-legislative initiatives) and which are
included in the CLWP (as compared to those which are not)
(see Figure 4). This indicates that the Commission focuses
its resources in accordance with the pre-defined priori-
ties.

AVERAGE STAFF RESOURCES USED FOR THE PRODUCTION OF
IMPACT ASSESSMENT REPORTS

Legislative

Non-legislative

CLWP item

Non-CLWP item

0 2 4 6 8 10

Average staff resources per A in person-months

Note: 52 |A reports.
Source: ECA analysis of Commission data (2009).
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IMPACT ASSESSMENTS ARE ACTIVELY USED FOR DECISION-MAKING
AT THE LEVEL OF THE COLLEGE OF COMMISSIONERS

27. At the Commission, initiatives are designed and impact as- 31 Interinstitutional agreement on
sessments are prepared within the directorates-general under better law-making: in particular
the authority of the Commissioner in charge of a given policy points 25 and 29; Interinstitutional
field. Subsequently, Commission proposals are adopted by the agreement on a common approach
College of Commissioners and these decisions are generally to 1A (14901/05 JUR, adopted on
prepared at weekly meetings of their Private Office staff. Ac- 29.11.2005): in particular points 5, 6
cording to Commission Private Office staff who were inter- and 13.

viewed, |IA reports provide a valuable source of information
about proposals put forward by Commissioners other than their
own and IAs (and the related IAB opinions) are regularly dis-
cussed at the weekly preparatory meetings.

THE COMMISSION’S IMPACT ASSESSMENT
REPORTS ARE CONSIDERED BY MOST USERS AT
THE EUROPEAN PARLIAMENT AND COUNCIL AS
RELEVANT INFORMATION IN THE LEGISLATIVE
DECISION-MAKING PROCESS

COMMISSION IMPACT ASSESSMENT REPORTS ARE TRANSMITTED TO
THE EUROPEAN PARLIAMENT AND COUNCIL TOGETHER WITH THE
POLICY INITIATIVE

28. IAreports should be made available to the European Parliament
and the Council ‘fully and freely’ so that the legislators can
obtain a comprehensive view of the evidence base provided
in the IA report®'. During the period audited, all IA reports
accompanying legislative proposals were forwarded to both
institutions.

At the Internal Market and Consumer Protection Committee, a working group meeting was dedicated to
the presentation and discussion of the IA on the proposed directive on consumer rights32. After a short
presentation of the IA by a representative of the Commission, several MEPs commented on the substance
of the IA report and made suggestions as to what aspects would merit further attention by the Commis-
sion. This example demonstrates that IAs can play a role in informing legislators and discussing IA reports
with MEPs can provide relevant feedback to the Commission with regard to the legislative proposal.

32 COM(2008) 614.
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29.

THE COMMISSION’S IMPACT ASSESSMENTS RARELY DISCUSSED AT
MEETINGS OF EUROPEAN PARLIAMENT COMMITTEES AND
COUNCIL WORKING PARTIES

In the European Parliament and Council, it is recommended
practice to discuss the Commission’s |A whenever a proposal
is submitted?®:. However, current practice observed in both the
Parliament and Council falls significantly short of this recom-
mended approach:

at the European Parliament, the Commission’s |A reports are
not systematically presented and discussed at committee
meetings. The audit found that the Commission was only
invited to present its IAs in exceptional cases (see Box 4
for a‘good practice’ example). An analysis of over 12 000
public European Parliament Committee documents of the
2004-09 parliamentary term revealed that only one docu-
ment made explicit reference to a Commission IA3% and

internal Council guidance suggests discussion of the Com-
mission’s |As at Working Party (WP) level®®. According to
interviews carried out with Council officials, a formal dis-
cussion of the IA and where appropriate a Commission
presentation is decided on a case-by-case basis (see Box 5
for a ‘good practice’ example). An analysis of the Council
public register for the 2004-2009 period showed that only
four documents made explicit reference to a Commission
IA.

21

33 EP Conference of Committee
Chairmen, 1A handbook; 17 July
2008; Council of the European
Union, General Secretariat,
‘Handling IAs in Council — Indicative
guidance for working party chairs;
Luxembourg, 2007.

34 European Parliament, Committee
on Industry, Research and Energy,
ITRE(2008)0123_1; 23 January

2008, Meeting 17:00-18:00; Letter
of Commissioner Piebalgs on the
Commission’s |A, Continuation of the
exchange of views on the Energy
Package Electricity and Gas.

35 Council of the EU, General
Secretariat,‘Handling IAs in Council
— Indicative guidance for working
party chairs; 2007.

‘GOOD PRACTICE' EXAMPLES OF IMPACT ASSESSMENTS BEING
DISCUSSED IN COUNCIL WORKING PARTY

During the period audited, two IAs in the energy policy field were presented in the Council working
party: the legislative package on the internal market for electricity and gas®*® and the package of imple-
mentation measures for the EU’s objectives on climate change and renewable energy for 2020°’. In both
cases the discussion took place at the Commission’s suggestion. It was not limited to one WP meeting
but informed the debate at the Council throughout the legislative decision-making process.

36 COM(2007) 528, COM(2007) 529, COM(2007) 530, COM(2007) 531 and COM(2007) 532.

37 COM(2008) 16, COM(2008) 17 and COM(2008) 19.
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COMMISSION IMPACT ASSESSMENTS PROVIDE RELEVANT AND
INFORMATIVE DOCUMENTATION SUPPORTING THE PROPOSAL TO

THE EUROPEAN PARLIAMENT AND COUNCIL

30. Although the Commission’s |As are in almost all cases not for-
mally referenced in European Parliament and Council official
documents, users of the Commission’s IA reports at both in-
stitutions stated that the reports are perceived as providing
relevant additional information in support of the Commission’s

proposal (see Figure 5).

The Commission’s IA plays an important role in

0
informing decision-making within the Council 23%
IA has informed decisions or positions taken by the
. 50 %
delegation
Delegations comment on the substance of the IA during
. 38%
the WP meetings
Delegations ask the Commission for further details on its
35%

assessment

Source: ECA Council working party survey (2009).
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USERS BELIEVE THAT IMPACT ASSESSMENTS HAD A POSITIVE EFFECT
ON THE QUALITY OF EU LEGISLATION

During the audit, users interviewed at the European Parlia-
ment and the Council generally indicated their support for
IA. A large majority of respondents to the Council WP survey
(68 %) felt that the IA reports they had reviewed had a positive
effect on the quality of the final legal act. This positive view of
the Commission’s IA system was also corroborated by national
experts on better regulation surveyed at the DEBR meeting
in June 2009. More than 8 out of 10 respondents (85 %) saw
IA as a contribution towards the EU policy objective of better
regulation (see Figure 6).

Directors and experts for ‘better Delegates in Council WP surveyed:
regulation’ surveyed: For those IA reports | have personally analysed, I consider
Isthe Commission’s A system effectively that they have positively contributed to the quality of the
leading to ‘better requlation’? final legislative act.
100% -
85%
75% 7 68%
50% -
25% - . 20%
15% 12%
0%
yes/ratheryes no/ratherno stronglyagree/agree  strongly don'tknow

disagree/disagree

Note: 26 /90 responses.
Source: ECA Council working party survey/ Directors and Experts for Better Regulation survey (2009).
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INTEREST GROUPS AND CIVIL SOCIETY ORGANISATIONS TAKE
IMPACT ASSESSMENTS INTO ACCOUNT WHEN CONTRIBUTING TO
THE DISCUSSION OF LEGISLATIVE PROPOSALS

32. Public scrutiny of legislative proposals is of the utmost import- 38 Business Europe, Eurochambers,
ance in relation to the policy objective of better regulation. European Consumers’ Organisation,
The Commission’s final IA reports are public documents avail- European Environmental Bureau,
able online to all interested parties once the related policy ini- European Federations for Transport
tiative has been proposed. This is international good practice and Environment, European Trade
(see AnnexI). Union Federation, Social Forum,

World Wide Fund for Nature (WWF).

33. Interviews with stakeholder organisations representing inter-
est groups and civil society®® showed that their representatives
systematically took IAs into account. However, some indicated
that they saw the IA reports as a policy justification of the
Commission’s proposal rather than an independent assessment
of its possible impacts. This criticism was more pronounced
with regard to IAs undertaken in the early years of the system’s
operation and has since become less of a concern.

AMENDMENTS TO THE INITIAL COMMISSION
PROPOSAL ARE NOT SUBJECT TO ADDITIONAL
ASSESSMENTS OF POTENTIAL IMPACTS

THE PARLIAMENT AND COUNCIL CARRIED OUT EIGHT IMPACT
ASSESSMENTS OF AMENDMENTS TO THE COMMISSION PROPOSAL

34. The institutional set-up of the European Union means that
legislative decision-making differs from that in most Member
States. According to the Treaty, while the European Parliament
and the Council act as legislators, the Commission has the
sole right of initiative. Under the Lisbon Treaty co-decision has
been extended to more policy areas.
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35.

36.

37.

In practice, nearly all Commission proposals are modified
(sometimes to a significant extent) by the legislator during the
legislative procedure. Therefore, the European Parliament and
the Council have agreed that, where the co-decision procedure
applies, they may, ... on the basis of jointly defined criteria
and procedures, have |IAs carried out prior to the adoption of
any substantive amendment, either at first reading or at the
conciliation stage’®. This commitment was reaffirmed in the
2005 Inter-institutional agreement on a‘Common approach to
IA’49,

However, this aspect of the interinstitutional agreement has
only been partially implemented by the European Parliament
and the Council. Between 2005 and 2008, the European Parlia-
ment adopted 377 acts of secondary legislation and the Coun-
cil 1946%'". The audit found that during this period:

— the European Parliament had carried out IAs for amend-
ments on seven proposals*?, and

— the Council had carried out one 1A%,

The European Parliament** and Council*® have recently recon-
firmed their commitment to carrying out IAs on their own
substantive amendments. However, whereas the European
Parliament has created the conditions for producing its own
IA studies by putting a framework contract for the related pro-
cedures in place, this is not yet the case at the Council*s.

39 Interinstitutional agreement on
better law-making (2003/C 321/01,
Article 30).

40 |nterinstitutional agreement
on a common approach to 1A
(14901/05 JUR, adopted on
29.11.2005).

41 See http://eur-lex.europa.eu/
RECH_menu.do?ihmlang=en last
viewed on 15 June 2009.

42 | A:'The European Parliament’s
experience — A stocktaking report
of the common approach to IA;

The Conference of Committee
Chairs, December 2008 (IAs on
amendments: (1) priority substances
in water (February 2008);

(2) certain aspects of the working
time directive (July 2007);

(3) The ‘Interoperability of the
Community railway system II’

(April 2007); (4) Proposed air quality
directive (September 2006);

(5) Nominal Quantities for
Pre-packed Products

(November 2005); (6) IA of recycling
targets in the waste framework
directive (May 2008);

(7) Directive 2006/66/EC on batteries
and accumulators and waste
batteries and accumulators and
repealing Directive 91/157/EEC
(November 2005).

43 Directive 2006/66/EC of the European Parliament and of the Council of 6 September 2006 on batteries and accumulators and waste

batteries and accumulators and repealing Directive 91/157/EEC (OJ L 266, 26.9.2006, p. 1).

a4 European Parliament, Committee on Legal Affairs, Rapporteur Katalin Lévai,‘Report on better regulation in the EU’ (2007/2095(INI));

A6-0280/2007 final, 2.7.2007: in particular, see explanatory statement and paragraphs 5-15, 21, 26, 30 and 42-43; European Parliament,

Working Party on Parliamentary Reform, ‘Second interim report on legislative activities and interinstitutional relations; 21 May 2008,

PE 406.309/CPG/GT (Internal European Parliament document), Part A, paragraph 1.3, pp. 13-14).

45 Council, General Secretariat, Competitiveness Council conclusions on ‘Better regulation; 9663/09 COMPET 264, 13.5.2009; paragraph 13.

46 Note from the Director of General Secretariat, Directorate-General C, Directorate |, Review of the interinstitutional common approach to IA —

State of play of the handling of IA in the Council, Brussels, 3.11.2008.
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IMPACT ASSESSMENTS RELEASED BY THE COMMISSION ARE NOT
UPDATED DURING THE LEGISLATIVE PROCEDURE

38. In addition to IAs carried out by the European Parliament or 47 Interinstitutional agreement on
the Council, the interinstitutional agreements provide that the a common approach to IA
legislators can invite the Commission to update its initial IA in (14901/05 JUR, adopted on
light of the amendments adopted by the European Parliament 29.11.2005), point 12.

or the Council*’.

48 |nter-Institutional agreement on

better law-making (2003/C 321/01):

in particular point 30.

39. Updating the Commission’s IA report would be most relevant
for significant pieces of legislation or in those cases where
significant changes to the initial Commission proposal (for in-
stance with regard to the intervention logic or instruments
used) had been proposed for adoption*“s.

40. However, the audit found that IAs carried out by the Commis-
sion have not been updated during the period audited. This
was not even the case for the ‘Services Directive’, which was
substantially altered during the legislative procedure (see
Box 6).

With its legislative proposal, the Commission aimed at reducing barriers to cross-border trade in services
within the EU. The initial Commission proposal was presented in March 2004°°, and the related IA report in
January 2004%. On 22 March 2005 the European Council considered that the Commission needed to carry
out a far reaching revision of its initial proposal to better preserve the European social model. On 5 April
2006 the Commission presented a modified proposal to the Council, including most of the modifications
voted by the European Parliament, in accordance to the co-decision procedure in the first reading. On
29 May 2006 the Council approved the amended text*'. However, no revised |A was presented to reflect
the impacts of the changes made to the initial proposal. The revised proposal was finally adopted on
12 December 2006 by the European Parliament and Council, as Directive 2006/123/EC.

4% European Commission, ‘Proposal for a directive of the European Parliament and of the Council on services in the internal market;,
COM(2004) 2 final/3, 5.3.2004.
>0 SEC(2004) 21.

el Opinion of the European Parliament of 16 February 2006, Council common position of 24 July 2006 (OJ C 270 E, 7.11.2006, p. 1) and Position
of the European Parliament of 15 November 2006. Council decision of 11 December 2006.
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USE OF NATIONAL IMPACT ASSESSMENTS BY MEMBER STATES
DURING THE LEGISLATIVE PROCEDURE: UNITED KINnGDOM
‘GOoOD PRACTICE’

In addition, IAs of Commission proposals could also be per-
formed by national administrations to build their government’s
negotiating position at the Council. The audit found, however,
that in practice only the United Kingdom seeks systematically
to use its national IA system for this purpose (see Box 7).

The United Kingdom carries out national IAs on significant Commission initiatives to support the nego-
tiating position of its Permanent Representation®2. It carries out its own IA, generally using data related
to the United Kingdom, and thereby challenges the analysis provided in the Commission’s IA. In Germany,
the Bundestag has introduced a requirement to assess the implications of proposed EU legislation, but
in actual fact this has not yet been implemented?3. In Poland, the authorities also have the mandate to
prepare a national IA in the event of a significant legislative proposal, but this has not yet resulted in
a formal IA.

52 UK Better Regulation Executive, IA guidance, http://www.berr.gov.uk/files/file44544.pdf.

33 Agreement between the German Bundestag and the federal government on cooperation in matters concerning the EU in implementation of
Section 6 of the Act on cooperation between the federal government and the German Bundestag in matters concerning the EU (Vereinbarung
zwischen dem Deutschen Bundestag und der Bundesregierung tiber die Zusammenarbeit in Angelegenheiten der Europdischen Union in Ausfiihrung
des § 6 des Gesetzes (iber die Zusammenarbeit von Bundesregierung und Deutschem Bundestag in Angelegenheiten der Europdischen Union);
Paragraph 1.5.; Bundesgesetzblatt 2006 Part | No 44 Bonn, 30 September 2006.
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42.

43.

44,

THE COMMISSION’S PROCEDURES FOR THE
PREPARATION OF IMPACT ASSESSMENTS

The Commission’s procedures for |A determine the way in which
IAs provide support for the Commission’s internal decision-
making. For this purpose, the audit examined whether the
Commission’s approach ensured:

— selection of those initiatives to undergo IA which have the
most significant impact or are politically the most sensi-
tive;

— consultation with stakeholders for the most important
stages of the IA process; and

— quality review of its IA work.

NEED FOR MORE TRANSPARENCY IN THE
SELECTION PROCEDURE AND TARGETING OF
IMPACT ASSESSMENT WORK

The Commission specifies, in its guidance material, the criteria
according to which its departments (together with the Secre-
tariat-General) should determine the initiatives that require
an IA. In particular, IAs should be targeted at those initiatives
that have the most significant impacts on citizens, businesses
and administrations or that are politically sensitive.

THE COMMISSION’S SELECTION OF INITIATIVES FOR WHICH IMPACT
ASSESSMENTS ARE UNDERTAKEN IS BASED ON A CASE-BY-CASE
ANALYSIS

The decision on whether to carry out an IA is based on a case-
by-case analysis. The Commission does not use quantifiable
indicators (such as estimated monetised impact) to establish
thresholds above which |As need to be carried out. An approach
using such thresholds is followed in some OECD countries (see
Annex I). For IAs relating to legislative proposals outside the
CLWP, the reasons for the selection of initiatives to be analysed
are not made public.
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45.

46.

47.

48.

COMMISSION’S MONTHLY REPORTING ON LEGISLATIVE ACTIVITY
DOES NOT INDICATE PLANNED IMPACT ASSESSMENT WORK

An overview of all legislative proposals under development
within the Commission (forward planning report) is submitted
each month to the European Parliament and the Council and
is made public on the Europa website. However, this monthly
report does not indicate the initiatives for which an IA is to be
undertaken. This situation differs from the US system, where
such initiatives are clearly highlighted in the overall catalogue
of forthcoming regulatory activity®*. Similarly, in the United
Kingdom, government departments are required to publish
a list of all planned regulatory proposals for the next three years
which are to be accompanied by an |A (see Annex I).

In the audited period, the roadmaps attached to the CLWP
were the only documents that provided an indication for which
initiatives IAs are to be carried out. IAs that were not related
to initiatives included in the CLWP (i.e. the majority of IAs in
2008) were not visible beforehand outside the Commission.

CONSULTATION IS WIDELY USED AS INPUT FOR
IMPACT ASSESSMENTS, BUT NOT ON DRAFT
REPORTS

The IA process should be transparent and draw on the expertise
and views of others. Public scrutiny is as an effective verifica-
tion mechanism to ensure that |As address the most relevant
issues, include all feasible policy options and provide a bal-
anced view. Consultations enable the Commission to gather
the opinions of interested parties and to take into account
various points of view. These consultations should be carried
out in accordance with the Commission’s own standards in this
matter>®.

Consultations with stakeholders are widely used by the Com-
mission, and the contributions submitted are increasingly
made public on the Europa website. The audit found that the
minimum consultation periods were generally respected.
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4 Planning and monitoring
regulatory activity in the USA:
Every six months, the Office for
Information and Regulatory Affairs
(OIRA) at the President’s Office for
Management and Budget (OMB)
prepares a‘Regulatory agenda and
plan; compiling information on
forthcoming regulatory activity
from all federal agencies and its
anticipated gross impact in terms
of costs and/or benefits. This plan
identifies for which implementing
rules proposed by agencies IAs are
to be carried out. The plan is made
public.

% European Commission,
Communication on ‘Towards a
reinforced culture of consultation
and dialogue — General principles
and minimum standards for
consultation of interested parties
by the Commission;

COM(2002) 704 final.
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49, Consulting on draft IA reports is useful in ensuring that the %6 Council of Australian
analysis is complete, consistent and accurate. In particular, it Governments: ‘Best practice
provides a basis for identifying and quantifying potential costs regulation — A guide for ministerial
and benefits, administrative burdens and problems with im- councils and national standards
plementation and enforcement. However, the Court’s analysis setting bodies; October 2007.
indicated that the Commission never consulted on draft A re-
ports. Whereas consultations were sometimes used to identify 57 0"Connor Close, C.; Mancini D. J.:
possible policy options early in the process (21 % of cases of ‘Comparison of US and European
IAs reviewed), they virtually never concerned the Commission’s Commission guidelines on
preliminary assessment of alternative policy options. In the regulatory IA/analysis, Industrial
survey with Council WPs, 72 % of respondents said that an in- Policy and Economic Reforms Papers
terim draft report should be made available some time before No 3, April 2007.

the Commission proposal was published (see Figure 7).

58 United Kingdom Cabinet Office,

Better Regulation Executive,

‘|A guidance; London, May 2007.

50. The Court notes that in some OECD countries like Australia°®,
the USA*” and the United Kingdom?8 draft IA reports are sys-
tematically published for information and comment or draft
versions of a proposed legal act are discussed with stakeholder
organisations (see Annex I).

COUNCIL WORKING PARTY SURVEY: AN INTERIM IMPACT
ASSESSMENT REPORT SHOULD BE MADE AVAILABLE SOME TIME

BEFORE THE PROPOSAL

‘don’t know’
16%

‘strongly agree’
26%

‘disagree’ or
‘strongly disagree’
1%

‘agree’
47%

Note: 91 responses.
Source: ECA Council working party survey (2009).
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51.

52.

53.

RECENT IMPROVEMENTS IN THE COMMISSION'S
QUALITY REVIEW OF ITS IMPACT ASSESSMENT
REPORTS

IMPACT ASSESSMENT BOARD REVIEWS QUALITY OF IMPACT
ASSESSMENTS WITHIN THE COMMISSION

Since 2008, the IAB has reviewed practically all draft IA reports.
Its quality control covers all aspects dealt with in an |A and all
stages of the process, starting with a preliminary review of the
roadmap. In cases where the IAB considers the IA report to be
of insufficient quality, it can request resubmission. In 2008, this
happened in 43 out of 135 cases. Four of these 43 resubmitted
reports even had to be revised and resubmitted a third time.

According to the Commission staff interviewed in connection
with the in-depth case studies, the creation of the IAB as an
internal quality review body has put pressure on the DGs to
present good quality draft reports. It has also added transpar-
ency to the system since all IAB opinions are published on the
Europa website.

EFFECTIVENESS OF QUALITY REVIEW SUBJECT TO TIMELY
AVAILABILITY oF |lAB oPINION

Considering that the Commission initiative has to go through
interdepartmental consultation, decision-making by the Mem-
bers of the Commission and translation, the IAB opinion can
only have a substantive effect on the final version of the under-
lying initiative if the IAB review takes place early enough in the
process. IAB recommendations are in many cases substantial
and, if followed, would imply significant additional IA work and
potential changes to the initiative. This in 2007 and 2008 rep-
resented a challenge, since in one third of the cases analysed
the time between the final IAB opinion and the adoption of the
proposal was less than 6 weeks. Nevertheless, as indicated in
the IAB reports examined, the Board’s recommendations were
followed up at least to some extent in the final IA report.
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THE IAB DOES NOT HAVE A MANDATE TO REQUIRE THAT IAs ARE
CARRIED OUT BUT ADVISES THE SG AND THE DGs IN SELECTING
INITIATIVES FOR IMPACT ASSESSMENT

54. TheIAB does not have a mandate to require DGs to initiate IA 59 Information note from the
work in respect of a particular proposal (see Annex I). Never- President to the Commission,
theless, the IAB advises the SG and the DGs in identifying ini- Enhancing quality support and
tiatives that should undergo IA%°. On this basis, in 2008, the control for Commission |As,
SG initially saw a need for 55 additional IAs. After consulting The Impact Assessment Board,
with the DGs, the SG agreed that an |IA was necessary in 21 of 14 November 2006.

these cases.

55. Moreover, the IAB cannot put the IA report (and the related
legislative proposal) on hold: instead, the Secretariat-General
may intervene at the interdepartmental consultation stage in
relation to either document. However, no intervention specif-
ically addressing the final IA report had been observed in the
audited period.
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57.

CONTENT AND PRESENTATION OF THE
COMMISSION’S IMPACT ASSESSMENT REPORTS

The results of the IA process are summarised in IA reports which
should provide information based on which the legislators can
decide on the most appropriate way to address the problem
identified. Therefore, the Commission’s IA reports are expect-
ed to provide a comprehensive and comparative assessment
of the different feasible policy options. The audit examined
whether:

— the IA reports provided a description of the issue to be
addressed and explained how the benefits of a planned
intervention would be attained;

— the information provided in the IA reports was presented
in a user-friendly way and allowed a comparison of the
alternative options analysed; and

— |As provided the content that is relevant to policy-makers
(such as information on potential implementation prob-
lems, enforcement issues and administrative burdens).

In this context the Court recognises that any analysis of po-
tential future impacts is necessarily uncertain, incomplete and
simplified.

NEED TO IMPROVE FURTHER THE PRESENTATION OF
HOW THE INTERVENTION PROPOSED IS TO ACHIEVE
BEST THE INTENDED OUTCOMES

IA reports should provide a description of the problem at stake,
specify relevant policy objectives and set out a range of ap-
propriate options to address the problem identified. Further,
they should illustrate how the intended outcomes and results
can be achieved with the proposed delivery mechanism.
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58.

59.

60.

IMPACT ASSESSMENT REPORTS PROVIDE A SOUND DESCRIPTION OF
THE PROBLEM AND SPECIFY POLICY OBJECTIVES

Since 2003, the Commission’s guidelines have required IAs to
identify the problem to be addressed and establish policy ob-
jectives corresponding to the problem and its causes. All IA
reports reviewed in the Court’s analysis contained sections
on problem identification and policy objectives. As far as the
in-depth cases are concerned, these sections provided an ad-
equate overview of the problem and specified a set of reason-
able policy objectives.

This was corroborated by the enquiries with users of IA reports
in the other institutions, Member States and stakeholder or-
ganisations. They reported that these sections of the IA reports
often enabled them to understand better the Commission’s
reasons for initiating a proposal. According to the interview-
ees, these sections were the most read parts of the |A reports.
Also, 84 % of respondents to the Council WP survey ‘agreed’ or
‘strongly agreed’ that the problem description enabled them
to have a better understanding of the reasoning behind the
proposal.

INTERVENTION LOGIC NOT USED TO ILLUSTRATE HOW EXPECTED
BENEFITS ARE TO BE ATTAINED

In none of the cases reviewed in the Court’s analysis did the
IA provide an explicit illustration of the intervention logic un-
derlying the initiative. As a consequence, the IA reports do
not provide a standardised presentation of how the objectives
and expected outcomes of the proposed intervention can be
achieved with the intended delivery mechanisms and, with re-
gard to expenditure programmes, the estimated budget®°.
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THERE IS ROOM FOR IMPROVEMENT IN THE
ANALYSIS OF IMPACTS AND THE PRESENTATION

THEREOF

IAs must be easily accessible and understandable to non-expert 67 European Commission,
readers in order to be used in policy-making. They should help 2005/2006 ‘Impact assessment
to identify the policy option and delivery mechanisms which guidelines; SEC(2005) 791.

best address the problem, by providing a comparative analysis
of the options. This can often be facilitated by providing infor-
mation in quantitative and monetary terms. IAs should there-
fore specify the costs and benefits of proposals, how they occur
and who is affected. According to the Commission’s guidelines,
all impacts should be quantified and monetised where pos-
sible and appropriate, based on robust methods and reliable
data“’.

MAIN RESULTS AND MESSAGES OF IMPACT ASSESSMENT REPORTS
NOT ALWAYS EASY TO GATHER

Although the presentation of IA reports follows a common
structure set out in the IA guidelines, it is not always easy to
gather their main results and messages. According to the sur-
vey carried out as part of the audit, this is mainly explained
by their length and technical nature, the complexity of the
language used (see Figure 8) and by the other weaknesses
described below.

COUNCIL WORKING PARTY SURVEY: MAIN OBSTACLES TO AN
EFFECTIVE USE OF COMMISSION IMPACT ASSESSMENTS

Lack of summary _ 33%
Language availability _ 35%
Use of technical language _ 37%
Length of the document _ 48%

Note: 93 responses.
Source: ECA Council working party survey (2009).
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ANALYSING ALL ECONOMIC, SOCIAL AND ENVIRONMENTAL IMPACTS
IS A CHALLENGE

63. The Commission’s self-imposed requirement to assess all sig- 62 National Audit Office, Delivering
nificant economic, social and environmental impacts (the ‘three high quality impact assessments,
pillars’) is ambitious. The international comparison identified 30.1.2009, p. 14.

no other system where a similarly comprehensive approach was
followed (see Annex I).

64. The Court’s analysis showed that, in practice, the Commission’s
IA work was asymmetric between the three pillars and between
costs and benefits (see Figure 9). This reflects the fact that not
all types of impacts are equally relevant for any particular ini-
tiative. According to the survey of the Council WPs, a majority
of respondents thought that there was an appropriate balance
between the economic, environmental and social impacts of
the different policy options (see Figure 10).

DIRECT COMPARISON BETWEEN ALTERNATIVE OPTIONS IS SOMETIMES
DIFFICULT

65. 1A should provide a basis for comparison of alternative op-
tions. The Court’s analysis found that this was the case for two
thirds of the IA reports examined. In the remaining IA reports it
was difficult to compare alternative options because of a lack
of quantified impact analysis, insufficient use of methods to
compare and present qualitative evidence and an asymmetry
in the depth of analysis between different options.

66. Firstly, impacts are often not quantified and monetised to fa-
cilitate a comparison of options (see Figure 11). This is also
what respondents to the survey reported: nearly half (48 %)
‘disagreed’ or ‘strongly disagreed’ that an appropriate quan-
tification and monetisation of the costs and benefits of the
impacts of the different policy options had been achieved (see
Figure 12). Some OECD countries have a stricter requirement to
quantify costs and benefits (see Annex I), although quantifica-
tion is not always achieved (such as for example in the United
Kingdom?®2).
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_ WHAT IMPACTS WERE ASSESSED — ECONOMIC, ENVIRONMENTAL OR
SOCIAL (SELECTED DGS; PERIOD 2003-08)?

100% -
86% 84% 84%
80% -
63% 62 %
60% A
45%

% of 1As

40% -

20% -

0% J
Economic Environmental Social

Type of impact

= Cost Benefit

Source: ECA'Scorecard analysis’ (2003-2008).

_ COUNCIL WORKING PARTY SURVEY: IN THE COMMISSION’S IMPACT
ASSESSMENT REPORTS THERE IS AN APPROPRIATE BALANCE
BETWEEN ECONOMIC, SOCIAL AND ENVIRONMENTAL IMPACTS

60% - s
509 -
0%
309% - 25%

20% - 17%

10% -
0% 0%

0%

strongly agree agree disagree strongly disagree don’tknow

Note: 74 responses.
Source: ECA Council working party survey (2009).
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FIGURE 11
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Note: 71 responses.
Source: ECA Council working party survey (2009).
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69.

In those cases where quantification and monetisation is dif-
ficult, a robust analysis of qualitative aspects can help to com-
pare alternative options. A qualitative comparison of options
is done in all impact assessments. However, in terms of the
methods used, the Court’s analysis showed that ‘multi-criteria
analysis’was used in 44 % of |IA reports, ‘sensitivity analysis’in
12 % and ‘risk analysis’in 11 %. All these three methods feature
in the IA guidelines as methods for comparing impacts®.

Finally, a consistent depth of analysis facilitates comparison be-
tween options. However, the Court’s analysis revealed that, in
approximately half of the cases reviewed, the depth of analysis
for the different options was not balanced. Significantly more
information was presented for a subgroup of the options and
often only for the specific option that was later retained for
the Commission proposal.

AVAILABILITY OF DATA FOR IMPACT ASSESSMENTS REMAINS
A PROBLEM

Many of the challenges with the analysis of impacts can be
traced back to the problem of data availability. According
to interviews with Commission staff, the timely collection of
standardised and comparable data poses a particular problem.
Differences in the availability and reliability of data between
Member States compound this issue, as illustrated in the ex-
ample below (see Box 8).

In the case of ‘Equal Opportunities’ the IA, report acknowledges a ‘lack of reliable data on discrimination

63 Annexes to ‘Impact assessment
guidelines, SEC(2005) 791,
pp. 58-59.

l

and points to the fact that ‘collecting data on certain grounds of discrimination [...] is not undertaken
systematically by the Member States’®*. In order to mitigate these problems the Commission comple-
mented existing data with opinion surveys on people’s perception and experience of discrimination.

%4 European Commission, A for the proposal for a Council directive on implementing the principle of equal treatment between persons

irrespective of religion or belief, disability, age or sexual orientation, SEC(2008) 2180, p. 11.
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70. During the period audited, increasing use was made of external 6 European Commission, 2009

studies to gather data and this is further encouraged in the ‘Impact assessment guidelines,
2009 revision of the Commission guidelines®. On the other SEC(2009) 92, p. 17.

hand, the audit found that internal sources such as the Com-

mission’s Joint Research Centre (JRC) or Eurostat (the Commis- %6 Council, General Secretariat,
sion’s statistics department) are not actively used to determine Competitiveness Council

the availability of Member State specific data for |A purposes conclusions on ‘better regulation;
and to provide such data (for example in cooperation with 9663/09 COMPET 264, 13.5.2009;
national statistics offices). The network of bodies like the Com- point 18.

mittee of Regions, the European Economic and Social Commit-
tee or the High Level Group for Better Regulation are also not
used to that end.

71. Initsrecent conclusions on better regulation, the Competi-
tiveness Council invited the Commission to cooperate with
Member States at an early stage when gathering data for the
preparation of |As in order to take into account Member State
specificities in its subsequent preparatory work®s.

INFORMATION ON IMPLEMENTATION ASPECTS,
ENFORCEMENT COSTS AND ADMINISTRATIVE
BURDEN CAN BE FURTHER IMPROVED

72. The effectiveness of an intervention and its costs are influ-
enced by the way in which it is implemented and enforced by
the Commission, and ultimately by the Member States. Missing
information on implementation problems encountered with
existing legislation is problematic since knowledge of such
aspects is relevant to prevent similar problems after a review.
This is why implementation aspects should be analysed in an
IA, and information on the transposition and implementation
of existing regulatory measures needs to be collected. This in-
formation can be provided inter alia through the ex post evalu-
ation of existing policies and programmes.
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IMPLEMENTATION ASPECTS ARE NOT ALWAYS SUFFICIENTLY
ANALYSED IN IMPACT ASSESSMENTS

While implementation aspects are addressed in the Commission
IAs, the audit found that they do not, in all cases, give suffi-
cient emphasis to implementation arrangements. The Court’s
analysis indicates that at least a reference to an implementa-
tion plan was provided in no more than approximately half of
all reports reviewed. Several cases were found where important
implementation aspects had not been adequately analysed in
the IA reports. Once the legislative proposal is submitted to
the European Parliament and the Council, a more detailed as-
sessment of these aspects is summarised in specific implemen-
tation plans. Furthermore, correlation tables are used by the
Commission to monitor legal acts through which specific EU
provisions have been transposed into national legislation.

Enquiries with users of IA reports outside the Commission
(MEPs, Member State representatives and officials of the
European Parliament and Council) indicated that the implications
of transposition and implementation were of great relevance
during the legislative decision-making process. This is also
corroborated by the work of national audit bodies in Member
States®”. The example in Box 9 illustrates possible consequences
of an inadequate analysis of implementation aspects during the
legislative decision-making process.

57 Algemene Rekenkamer,
‘European legislation:

The implementation of European
directives and the enforcement
of European regulations in the
Netherlands;, 17 June 2008.

The IA on‘consumer rights'®® did not contain a robust analysis of the European harmonisation effect that
would ensue in the different Member States from the proposed directive®. In particular, the IA lacked an
analysis of the differences between the existing national legislation and the new proposed harmonised
rules on consumer rights legislation. This was also noted by the Consumer Protection Working Group
composed of MEPs from the European Parliament’s Committee on the Internal Market’. As a conse-
quence, the initial Commission proposal is expected to be significantly modified during the legislative

procedure to better take the specific situation of Member States into account.

s European Commission, IA on ‘Consumer rights; SEC(2008) 2544.

%9 European Commission, Proposal for a directive on consumer rights, COM(2008) 614.

70 The presentation of the Commission’s IA and the subsequent discussion during the Consumer Protection Working Group meeting on

4 February 2009 was observed as part of the audit evidence collection procedures.

Special Report No 3/2010 - Impact assessments in the EU institutions: do they support decision-making?



75.

76.

77.

Commission staff in charge of IAs indicated difficulties in as-
sessing such specific aspects for a European Union in which
legislation is incorporated into 27 legal systems and imple-
mented and enforced by an even higher number of national and
regional bodies. They also pointed to the absence of national
IAs for EU initiatives, which could provide a valuable source of
information on potential obstacles to effective implementation
resulting from specific national contexts and reliable estimates
for the potential enforcement costs of a legislative proposal
(see paragraph 41).

EXx POST EVALUATIONS OF EXISTING POLICIES AND PROGRAMMES ARE
NOT CARRIED OUT SYSTEMATICALLY ACROSS ALL LEGISLATIVE AREAS

A publicintervention (and its actual impact) should be assessed
through ongoing monitoring and ex post evaluation to improve
further development of interventions. To enable learning and
feedback for future initiatives, ex post evaluations would need
to collect relevant information on compliance with legislation
and the effectiveness of the rules as compared with the envis-
aged results initially set out in the IA7".

An understanding of how effectively EU legislation has been
transposed and implemented is a significant element to be
considered by the Commission whenever putting forward
proposals for revised legislation. The audit showed that, dur-
ing the period audited, the focus of the Commission’s ex post
evaluations differed significantly from that of IA. An analysis
of the Commission’s overview of its 2007 evaluations’? shows
that only 24 % of ex post evaluations addressed issues related
to the review of existing (sectoral or cross-cutting) legislation.
This fact was also noted in a recent study”’3.
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SEC(2005) 791, p. 45 and European
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72 European Commission,
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evaluation review 2007 —
Conclusions and findings from
evaluations in the Commission,
COM(2008) 300, May 2008;
Annexes | and Il.
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79.

ENFORCEMENT COSTS AND ADMINISTRATIVE BURDENS NOT
SUFFICIENTLY QUANTIFIED

ENFORCEMENT COSTS

Drafting enforcement-friendly legislation is the most effective
way to prevent excessive enforcement costs’. The Commission
quantifies enforcement costs in the IA reports in the cases
where they deem them relevant and significant. The Court ob-
served that, in practice, whilst enforcement costs are referred
to in many IA reports, quantified estimates of such costs were
thoroughly analysed in only few cases. For EU expenditure pro-
grammes, such costs are either incurred at the Commission
itself (in the case of direct management) or jointly with the
Member States (in the case of shared or decentralised manage-
ment). The in-depth review of the |As related to two major EU
expenditure programmes (i.e. the IAs on cohesion and the
seventh RTD framework programme (FP7)7°) showed that in
these cases enforcement costs had not been quantified in
detail.

ADMINISTRATIVE BURDEN OF EXISTING LEGISLATION: REDUCTION
ACTION PROGRAMME

In March 2007, under the EU ‘better regulation’ initiative, the
Commission and the Heads of State or Government of all the
Member States agreed to reduce the administrative burden re-
sulting from existing EU law by 25 % by 2012. The Commission
subsequently initiated a systematic measurement of informa-
tion costs for businesses resulting from EU legislation’® (see
Box 10). In August 2007, a High Level Group of Independent
Stakeholders on Administrative Burdens was set up to provide
advice to the Commission in this area.
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respectively.
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SCM RARELY USED TO QUANTIFY POTENTIAL ADMINISTRATIVE
BURDENS OF NEW LEGISLATION

80. In the context of an IA for new legislation, the Commission’s 77 European Commission,
guidelines require that the Standard Cost Model (SCM) is used 2005/2006 ‘Impact assessment
to quantify administrative burden, where this is expected to be guidelines; SEC(2005) 791, Annex 20.

significant””. The SCM is a relatively simple and standardised
methodology that is applied in many countries (see Annex I).
The assessment of such costs is less complex than determining
all economic, social and environmental impacts.

81. oOut of the 39 IA reports in 2008 examined by the Court, the
Commission considered assessing administrative burdens in
35 cases. In 14 of these 35 cases the administrative burden
was also quantified. However, the SCM was used in only four
of these.

In October 2009, the Commission finalised its measurement of the administrative burdens’® that busi-
nesses incur in meeting EU legal obligations to provide information on their products or activities, either
to public authorities or to private parties’. This study estimated the costs imposed by the 72 acts covered
by the action programme and its 13 priority areas at 123,8 billion euro in 2005%°. The Commission has
identified a total of 486 EU information obligations, and more than 10 000 national obligations which
transpose or implement these EU obligations (of which more than 700 go beyond EU legal requirements).
Based on this analysis, and in addition to measures that are under its own responsibility, the Commission
has initiated a number of legislative proposals to remove or reduce administrative burdens: so far, the
European Parliament and the Council have adopted 33 acts (with an estimated reduction of 5,7 billion
euro) proposed by the Commission. A further 18 measures that could bring an estimated reduction of
30,7 billion euro are still pending.

78 European Commission: Communication from the Commission to the Council and the European Parliament‘Action programme for reducing
administrative burdens in the EU — Sectoral reduction plans and 2009 actions; COM(2009) 544 final, 22.10.2009.

79 Information costs include labelling, reporting, registration, monitoring and assessment needed to provide the information. In some cases,
the information has to be transferred to public authorities or private parties. In others, it only has to be available for inspection or supply on

request.
£ Agriculture and agricultural subsidies, annual accounts and company law, cohesion policy, environment, financial services, fisheries, food

safety, pharmaceutical legislation, public procurement, statistics, taxation and customs, transport, working environment and employment

relations.
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CONCLUSIONS AND
RECOMMENDATIONS

USE OF IMPACT ASSESSMENTS FOR DECISION-MAKING AT THE
CommissioN, THE EUROPEAN PARLIAMENT AND THE COUNCIL

Since 2002, the Commission has put in place a comprehensive
impact assessment system, which, for several of the aspects
reviewed by the Court, can be considered as good practice
within the EU. The Court also noted improvements in the Com-
mission’s impact assessments during the period audited. Par-
ticularly in recent years, impact assessments have helped to
improve the Commission’s ability to formulate its proposals.
The audit found evidence that the IA procedures have become
an integral element of the policy development process and
that IA reports are actively used by decision-makers within the
Commission.

Regulatory quality is the responsibility of all three EU institu-
tions involved in the legislative process. The Commission’s IAs
are systematically forwarded to the European Parliament and
Council and users within both institutions consider them help-
ful when considering the Commission’s legislative proposals.
However, I1As are not updated during the legislative procedure
as amendments are proposed. Once the initial Commission pro-
posal is amended, neither the Commission, nor the European
Parliament or the Council systematically analyse the impact
of those amendments. Therefore, the estimated impacts of the
final legislative act are not known if there have been substan-
tial amendments.
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THE CoMMISSION’S PROCEDURES FOR THE PREPARATION OF IMPACT
ASSESSMENTS

Transparency lends credibility, and the Commission’s approach
to impact assessment is strongest where it provides such trans-
parency. Examples are the publication of the CLWP, roadmaps,
full version of the final IA report and, since 2007, the IAB opin-
ions. However, this report identifies the following weaknesses
with regard to the Commission’s procedures for selecting ini-
tiatives to undergo IA, for consultation with interested parties
and for the quality review of draft IA reports:

— the Commission did not indicate in advance all the initia-
tives which were to undergo an IA and, for |As relating to
legislative proposals outside the CLWP, the reasons for the
selection of which initiatives were to be analysed were not
made public;

— consultations with stakeholders were not carried out on
draft IA reports. As a result, the potential benefits of public
scrutiny before the proposal is finalised (i.e. gathering the
views of all parties concerned at an early stage and the
increased acceptance of the resulting legislative proposal)
have not fully materialised; and

— the IAB was found to contribute to the quality of IAs. How-
ever, in some cases, quality review took place too late in
the process.

RECOMMENDATION 1

The Commission should enhance the impact assessment
process by:

— providing an overview of all legislative initiatives (includ-
ing the review of existing legislation) for which it intends
to undertake an IA. A reasoned justification should be
provided when an IA is not performed;

— publishing, for information and comment, interim docu-
ments (such as roadmaps and a draft version of the IA
report); and

— ensuring that the IAB’s quality review of IA work takes
place on a timely basis.
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CONTENT AND PRESENTATION OF THE COMMISSION’S IMPACT
ASSESSMENT REPORTS

The Commission has adopted an ambitious approach to IA by
aiming to analyse all significant economic, social and environ-
mental impacts in one single assessment. |A reports should
contain a description of the problem at stake, analyse all feas-
ible policy options in terms of costs and benefits and pro-
vide an assessment of implementation and enforcement issues
and an estimate of the administrative burden resulting from
proposed legislation. It also sets out a framework for future
monitoring and evaluation. This comprehensive assessment
compares favourably to other |A systems.

Overall, the IA reports were found to have complied with the
requirements specified in the Commission’s guidelines. How-
ever, the audit identified a number of weaknesses with regard
to content and presentation of IA reports:

— the main results and messages of |IA reports are not always
easy to gather, including how an intervention is expected
to attain its objectives. Comparing the impacts of the vari-
ous policy options presented in an IA report is sometimes
difficult;

— difficulties in quantifying and monetising impacts can be
traced back to the availability of data. This is an area in
which the Commission does not yet fully exploit either
internal capacities or those of Member States;

— implementation aspects are not always sufficiently ana-
lysed in impact assessments. Ex post evaluations that could
provide relevant information on existing policies and pro-
grammes for use in the context of an IA are often not avail-
able for legislative measures; and

— potential enforcement costs and administrative burden
resulting from European legislation are not always suffi-
ciently quantified. The SCM is rarely used to quantify po-
tential administrative burdens.
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RECOMMENDATION 2 81 See Court’s response to the

Commission’s communication

The Commission should enhance the presentation of impact ‘Reforming the budget, changing
assessment reports and its content by: Europe’; ECA opinion No 1/2010
‘Improving the financial
— preparing IA reports in a way that facilitates the compari- management of the European Union
son of alternative options in terms of their estimated im- budget: risks and challenges’

pacts by improving the quantification and monetisation
of impacts and the presentation of qualitative analysis;

— developing a strategy to improve the quality of data
available for IA, taking into account the specific situa-
tions in individual Member States;

— putting more emphasis on implementation aspects and
making more use of ex post evaluations of implemen-
tation of EU legislation as an input for the IA process;
and

— analysing the enforcement costs of its legislative pro-
posals in more detail and where administrative burdens
are quantified consistently using the Standard Cost
Model.

IMPACT ASSESSMENT IN THE EU INSTITUTIONS: AN EFFECTIVE
SUPPORT FOR DECISION-MAKING

87. The Court considers that the Commission should give due con-
sideration to the principles of clarity of objectives, simplifica-
tion, realism, transparency and accountability when designing
new and revising existing interventions®. On balance, the audit
has shown that, particularly in recent years, IA has been effec-
tive in supporting decision-making within the EU institutions.
The European Parliament, the Council and the Commission may
wish to consider the findings and recommendations set out in
this report when revising their interinstitutional agreements
on ‘better regulation’and a‘common approach to IA" This will
also provide an opportunity to take account of the changes
resulting from the Lisbon Treaty that came into force on 1 De-
cember 2009, such as the generalised right of initiative for a
group of Member States and the role of national parliaments
in EU decision-making.
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This report was adopted by the Court of Auditors in Luxembourg
at its meeting of 19 May 2010.

For the Court of Auditors

g

Vitor Manuel da SILVA CALDEIRA
President
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COMPARISON OF SPECIFIC ELEMENTS OF THE COMMISSION’S SYSTEM WITH

IA SYSTEMS ELSEWHERE

impacts of requlations®

European Germany France

Commission (federal level)
Scope of IA system
Legislative proposals® Always Always For major regulation
Implementing measures* For major regulation Always In some cases
Other non-regulatory initiatives Yes No No
(lear threshold for applying 1A to new regulatory No No No
proposals®
Analysis of impacts
Integrated approach to economic, social and Yes Yes No
environmental impacts
Cost: quantitative assessment* In some cases Always For major regulation
Benefits: quantitative assessment* In some cases In some cases For major regulation
Use of Standard Cost Model (SCM) for administrative Yes Yes Yes
burden*
Quality control body
External to the administration No Yes (only admin. burden) No
Can prompt IA work No No No
(an block regulatory proposals* No Yes No
Publication of IA work
List of forthcoming IAs No No No
Interim IA documents No In some cases No
Final IA reports Always Always No
Ex post comparisons of the actual vs predicted No Yes No

* Sources: OECD, ‘Indicators of regulatory management systems; Regulatory Policy Committee, 2009 report; additional ECA country

analysis.
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COMPARISON OF SPECIFIC ELEMENTS OF THE COMMISSION’S SYSTEM WITH

IA SYSTEMS ELSEWHERE

impacts of requlations*®

The Netherlands United Kingdom l:::;::lslggz)s
Scope of 1A system
Legislative proposals* For major regulation Always No
Implementing measures* For major regulation Always For major regulation
Other non-regulatory initiatives No Yes No
Clear threshold for applying A to new regulatory No Yes Yes
proposals*
Analysis of impacts
Integrated approach to economic, social and No No No
environmental impacts
Cost: quantitative assessment™ Always Always For major regulation
Benefits: quantitative assessment* Always Always For major regulation
Use of Standard Cost Model (SCM) for administrative Yes Yes No
burden*
Quality control body
External to the administration Yes (only admin. burden) | Yes (only admin. burden) No
Can prompt IA work No No Yes
(an block regulatory proposals* No Yes Yes
Publication of 1A work
List of forthcoming IAs No Always Always
Interim A documents No Always Always
Final IA reports In some cases Always Always
Ex post comparisons of the actual vs predicted No Yes Yes

* Sources: OECD, ‘Indicators of regulatory management systems; Regulatory Policy Committee, 2009 report; additional ECA country

analysis.
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AUDIT APPROACH AND EVIDENCE COLLECTION METHODS
IDENTIFYING THE AUDIT SUBJECT AND PLANNING THE AUDIT FIELDWORK

1. The European Court of Auditors identified in November 2007, in its annual work programme
for 2008, the ‘Better regulation’ programme and impact assessments as a relevant audit
subject’. In May and June 2008 a preliminary study was conducted which determined the
scope of this audit. The audit fieldwork was carried out between October 2008 and July
2009, based on a specific audit planning memorandum and evidence collection plan.

OVERVIEW OF EVIDENCE COLLECTION METHODS UTILISED DURING THE
AUDIT

2. First, the audit team reviewed relevant policy decisions, applicable guidelines of the
European institutions (Commission, EP, Council), the OECD, the Member States and coun-
tries outside the EU (USA, Australia), previous evaluations of the Commission’s |A system?,
studies and academic literature in the fields of ‘Better Regulation’and regulatory impact
analysis® and participated in conferences related to the subject®.

3. Moreover, the audit work comprised the following five work packages:

— a comparison of the Commission’s IA system with systems elsewhere (WP 1);

— aquantitative analysis of the extent to which Commission initiatives during the period
audited had been subject to IA, and how these IAs had been used by the European
Parliament and the Council during the legislative procedure (WP 2);

— a'scorecard’ analysis of a sample of IA reports to verify whether the Commission
had carried out its assessments in accordance with its own internal procedures and
methodological guidance, together with an‘in-depth’review of a sample of IA reports

(WP 3);

— enquiries with people involved in performing, reviewing and using the Commission’s
IAs both within and outside the Commission (WP 4); and

— surveys among members of Council working parties and the Directors and Experts of
Better Regulation (WP 5).

4. Detailed information on the content of the five work packages is provided hereafter.
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WP 1 — INTERNATIONAL COMPARISON

Specific aspects of the Commission’s IA system were compared to approaches followed
elsewhere on the basis of publicly available documentation (such as OECD documen-
tation®, academic literature and comparative studies by bodies responsible for ‘better
regulation’in the Member States® or cofunded by the European Commission’.
Corroborative evidence was gained through country visits to the USA and seven EU Mem-
ber States (Belgium, Germany, France, the Netherlands, Portugal, Sweden and the United
Kingdom).

WP 2 — QUANTITATIVE ANALYSIS

An analysis of the coverage of the Commission’s IA system as a whole to verify to what
extent impact assessments were applied to Commission initiatives published during the
period audited and the items contained in the CLWPs. For this purpose, a database of
almost 5 000 Commission initiatives was established and analysed.

The audit team also assessed the extent to which the EP and the Council used the Com-
mission’s [As, on the basis of the publicly available documentation of the two institutions
(such as meeting agendas, minutes, references in resolutions, etc.).

Moreover, the audit comprised a comparative analysis of the scope and number of IAs
and retrospective evaluations undertaken in 2008.

WP 3 — ‘SCORECARD’ ANALYSIS AND ‘IN-DEPTH’ REVIEW

The ‘scorecard analysis’ was carried out for all IA reports produced by five directorates-
general: Energy and Transport (DG TREN)®; Regional Policy (DG REGIO); Employment, Social
Affairs and Equal Opportunities (DG EMPL); Research (DG RTD); Information Society and
Media (DG INFSO). This corresponds to 115 (out of a total of 404) IA reports published
between 2003 and 2008.

The scorecard was established on the basis of the Commission’s IA guidelines, and took
account of the requirements applicable at the date of publication of the IA report®. The
checklists used by the United Kingdom NAO in a similar exercise related to the United
Kingdom impact assessment system' and those used by a previous evaluation of the
Commission’s |A system'" were taken into consideration for the preparation of the score-
card. Further questions such as certain aspects related to the Impact Assessment Board’s
quality control were added.

In addition, an in-depth review was carried out to observe the complete life-cycle from
the legislative proposal to the monitoring and evaluation of policies and programmes.
The sample included not only recent cases (in particular to assess the IAB’s role), but also
reports dating back two years or more. It included both reports for proposals with and
without budgetary implications and IAs related to directly applicable legislative proposals
(decisions and regulations) and those requiring transposition and implementation in the
Member States (directives)’.

Some additional cases from outside the remit of the five DGs in the sample were included
in this review to obtain a corroborative view on the situation across the Commission as
a whole.
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WP 4 — INTERVIEWS

During the audit, around 190 people were interviewed to obtain their views on the Com-
mission’s |A system.

These were producers (Commission staff in the policy units responsible, the IA support
units in the DGs, and the Secretariat General) and users within the EU Institutions (such
as staff from the Commissioners’ private offices, MEPs, EP and Council staff, and staff from
the Permanent Representations).

They also included representatives from international and national organisations involved
in ‘better regulation’ (such as the OECD and agencies in the Member States), other bodies
and groups (such as the ‘High Level Group of National Regulatory Experts’ and the ‘High
Level Expert Group on Administrative Burdens’).

In addition, interviews were carried out with representatives of stakeholder organisations:
Business Europe, Eurochambers, European Consumers’ Organisation, European Environ-
mental Bureau, European Federations for Transport and Environment, European Trade
Union Federation, Social Forum, World Wide Fund for Nature (WWF).

WP 5 — SuRVEYs

Two surveys were performed during this audit: the first, in May/June 2009, among the
members of seven Council working parties on social questions, information society, en-
ergy, transport (maritime transport; land transport; transport, intermodal questions and
networks), research, structural actions, and better regulation, concerning their perception
and use of the Commission’s impact assessments; the second, among the delegations of
25 Member States and Norway at the Directors and Experts of Better Regulation meeting
of 3-5 June 2009 in Sandhamn (Sweden).

INTERNATIONAL EXPERTS IN THE FIELD OF ‘BETTER REGULATION’
PROVIDED SUPPORT THROUGHOUT THE AUDIT

ADVISORY PANEL

5. An advisory panel of experts in the field of ‘better regulation’ and impact assessment in
November 2008 and March 2009 was set up to provide support throughout the audit'.
The experts’ main input was to contribute to the Court’s methodology and analysis and
endorse the overall structure for presenting the audit observations, conclusions and
recommendations set out in this report.
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In particular, the experts provided their input to the specification of robust audit stand-
ards against which the observations in this report are made. These standards were de-
veloped on the basis of a meta-analysis of documents issued by the Mandelkern Group'™,
the OECD™ and the Commission's and of agreements between the latter and the European
Parliament and the Council' to specify a set of conditions (or ‘good practices’) which
illustrate what should be expected from an effective impact assessment system's.

Focus Group

An important step in this audit was the review of the preliminary audit findings during
a series of facilitated focus groups from 8 to 10 July 2009 in Luxembourg with interna-
tional experts in the field of ‘better regulation’and IA. These focus groups constituted an
integral part of the audit process and were designed to provide a forum for the critical
review of the Court’s preliminary conclusions and possible recommendations. Experts
included representatives of the OECD, the World Bank, agencies in charge of IA work
(or quality control) in the USA and several EU Member States, national audit bodies,
but also academics, evaluators of IA systems and representatives of the ‘High Level Ex-
pert Group on Administrative Burdens’. Representatives of the Commission participated
as observers. More information on the purpose of focus groups is provided hereafter.

WHAT IS A FOCUS GROUP?

Focus groups bring together a group of individuals with a common interest in the form of
a collective interview or a structured discussion in which open-ended, but focused, ques-
tions are asked so as to trigger a debate amongst the participants. They are particularly
well-suited for obtaining a number of views on the same subject. The use of focus groups
is common in marketing and, increasingly, in politics and opinion polling in order to elicit
responses and reveal new perspectives from a group of people held to be representative
of consumers or target groups. The participants need to have an interest in the subject
and ideally there should be a mixture of backgrounds. During a focus group session it
can be expected that the discussion will stimulate views that, at first, are diverse and
even divergent. One key role of the facilitator is therefore to manage the discussion in
such a way that common ground can be found and views begin to converge, although
full consensus of views is not the aim of a focus group discussion.
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8. The experts were asked by external facilitators to scrutinise the audit work: the standards
that were applied, the facts and findings reported, the conclusions drawn from this and,
finally, whether the recommendations would help to mitigate the challenges observed by
the audit. Their review significantly contributed to the quality, relevance and legitimacy of
the overall outcome of the audit process. A report summarising the proceedings and the
outcome of the discussions by the external facilitators was submitted to all participants,
and the Commission, in August 2009'°.

T ECA, 2008 Annual Work Programme, p. 3; ECA, Annual Activity Report, p. 35.

2 The Evaluation Partnership, Evaluation of the Commission’s impact assessment system,
Contract SG-02/2006 on behalf of the European Commission, April 2007.

3 Radaelli, C., ‘What does regulatory impact assessment mean in Europe?; AEI-Brookings Joint
Center for Regulatory Studies, USA, January 2005; Rowe, G. C,, “Tools for the control of political and
administrative agents: impact assessment and administrative governance in the European Union’
in Hoffman, H. C. H. and Turk, A. H. (eds), EU administrative governance, Edward Elgar Publishing,
p. 452, 2006; Renda, A., Impact assessment in the EU — The state of the art and the art of the state,
CEPS Paperbacks, 2006; Mather, G. and Vibert, F., Evaluating better regulation: building the system, City
Research Series, European Policy Forum, London, 2006; Wiener, J. B., ‘Better regulation in Europe; in
Current Legal Problems, 2006, Vol. 56; Kirkpatrick, C., Parker, D. et al., ‘Regulatory impact assessment.
Towards better regulation?;, The CRC Series on Competition, Regulation and Development, Edward
Elgar Publishing, Inc., Massachusetts, USA, 2007; Meuwese, A. C. M., ‘Impact assessment in EU
lawmaking, Kluwer Law International BV, The Netherlands, 2008; Open Europe, ‘Out of control?
Measuring a decade of EU regulation;, 2009; Hertin, J. et al.,‘The production and use of knowledge
in regulatory impact assessment — An empirical analysis’ in Forest Policy and Economics, 2009;
Centre for European Policy Studies (CEPS); Policy-making in the EU — Achievements, challenges and
proposals for reform, 2009.

4 International Regulatory Reform Conference, Berlin, November 2008; Zwischenbilanz Nationaler
Normenkontrollrat (NKR), Berlin, May 2009.

> OECD, Regulatory impact analysis (RIA) inventory, April 2004; OECD, Regulatory impact analysis — Best
practices in EU countries, 1997; OECD,'APEC-OECD integrated checklist on regulatory reform: final draft,
2005; OECD, Indicators of Regulatory Management Systems, December 2009.

6 DEBR, Report to the ministers responsible for public administration in the EU Member States on the
progress of the implementation of the Mandelkern Report’s action plan on better regulation, Athens,
2003; EU Directors of Better Regulation Group, A comparative analysis of regulatory impact assessment
in 10 EU countries, May 2004.
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Notes continued ...

7 European Network for Better Regulation (ENBR) (see http://www.enbr.org/home.php); Evaluating
integrated impact assessments (EVIA) (see http://web.fu-berlin.de/ffu/evia/contact.htm). The EVIA
project was funded by the Commission under FP6. It was coordinated by the Freie Universitat Berlin and
the research partners were the Centre for European Economic Research (ZEW), the Institute for European
Environmental Policy (IEEP), Avanzi, the Institute for Prospective Technological Studies (JRC-IPTS), the
Centre for Regulatory Governance at the University of Exeter and the Institute for Environmental Studies
at the Vrije Universiteit Amsterdam.

8 This DG was split into the Energy DG (DG ENER) and the Mobility and Transport DG (DG MOVE) on
17 February 2010.

°  European Commission, Communication on‘Impact assessment’ — 2002 IA guidelines, COM(2002) 276
final; European Commission, ‘Impact assessment guidelines; SEC(2005) 791 (unless otherwise stated);

European Commission, lmpact assessment guidelines; SEC(2009) 92.
1% National Audit Office (NAO), ‘Delivering high quality impact assessments, 30.1.2009, pp. 22-23.

" Evaluation Partnership Ltd (TEP), ‘Evaluation of the Commission’s impact assessment system
April 2007.

12 Council regulation laying down general provisions on the European Regional Development Fund,
the European Social Fund and the Cohesion Fund (SEC(2004) 924); Decision of the European Parliament
and of the Council concerning the seventh framework programme of the European Community for
research, technological development and demonstration activities (2007-2013) (SEC(2005) 430);
Directive of the European Parliament and of the Council amending Directive 2002/59/EC establishing
a Community vessel traffic monitoring and information system (SEC(2005) 1514); Regulation on‘roaming’
(SEC(2006) 925); Decision on effort of Member States to reduce their greenhouse gas emissions to
meet the Community’s greenhouse gas emission reduction commitments up to 2020 (SEC(2008) 85/3);
Proposal for a directive on implementing the principle of equal treatment between persons irrespective
of religion or belief, disability, age or sexual orientation (SEC(2008) 2180 and SEC(2008) 2181/2).

13 The members of the advisory panel were Erwin de Pue (Director-General of Dienst voor de
Administratieve Vereenvoudiging), Gisela Farber (Member of the German ‘Normenkontrollrat’and
Professor at DHV Speyer), Klaus Jacob (EVIA Project Coordinator at FU Berlin), Claudio Radaelli (University
of Exeter), Alberto Alemanno (Law clerk at the European Court of Justice and Professor at HEC Paris) and
Jeroen Nijland (Director-General of the Regulatory Reform Group).

4 Mandelkern Group on Better Regulation, Final report, 13 November 2001.

15 OECD (1997) Regulatory impact analysis — Best practices in EU countries, Paris; OECD (2005) APEC-OECD
integrated checklist on regulatory reform: final draft, OECD, Paris.

16 European Commission, Communication on ‘Impact assessment, COM(2002) 276 final; European
Commission, Communication on ‘Towards a reinforced culture of consultation and dialogue —
General principles and minimum standards for consultation of interested parties by the Commission;
COM(2002) 704 final; Information note from the President to the Commission, Enhancing
quality support and control for Commission impact assessments, The Impact Assessment Board,
14 November 2006; European Commission, ‘Impact assessment guidelines, SEC(2005) 791; European
Commission, ‘Impact assessment guidelines, SEC(2009) 92.
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Notes continued ...

7 Interinstitutional agreement on better law-making (2003/C 321/01); Interinstitutional common

approach to impact assessment (IA), 2005.
'8 These ‘good practices’ were first discussed at the second meeting of the ‘Expert Advisory Panel’
on 27 March 2009 and subsequently reviewed by the participants of the ‘Focus Group’ meeting

from 8 to 10 July 20009.

19 CM International, Meirion Thomas, Report on the focus groups held in support of audit task 08TR2203,
August 2009.
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LETTER FROM THE PRESIDENT OF THE EUROPEAN PARLIAMENT

PRPOSEC R [ASEam oY EEAWIHTO PEROPED [VROMIET MABLEEANT  [UROR PRELANIETIT

LR e PR T omSee P dmjui BYFETLA LT DD T A DL il FANL AR

PARLUMINT (S0P N  PRELAISDNT R GEOARL  PRRLAMENTO EUSDRFD  USSDWLY PAELABUNTY

BLSEIACE FaR] s Wl WUEOPE] FREL LM ST LFABLEMENT EWRDFEW (Fe g LEN A M R

(R ES TR AT Ly B S e LR LU FENLAML S| ELSrE RS

The President

Mr Vieor CALDEIRA
President of the European Court of Auditors
I“fnu .AI;H.- de Gaspen 201640 21.04.2010

L-161% Laxembourg

Dear President,

Thask wow very muoch for your letier daied 5 March 2010 including o copy of the
preliminary obscrvalions concormang the Commission's inpel asseasmant aysiem. |
understand these observatioms have been considered by the Court of Auditoss s iis
meeting on 11 February 2010 with a view 1o esishlishing n special report based on
Article 287(4) 2nd subporngraph of the Treaty on the functioning of the Ewopean
Linson.

In vour letier, you invite the Furopean Parliament 1o comment on these preliminary
ohservations. In accordance with Article 144(1) fourth sub-paragraph of the Finamcial
Regulation, ns the Commisson is the main institution concemned, the European
Pardiament will give due consideration fo the observations of the Coun aller
gransmission of the definiiive version of the special repornt accompanied by ihe replies
given by the Eumapean Commizsion,

I take this opporiunity to inform you aboul ongeing parliamemary work concerning
impact assesments. The Members of the Commitics on Legal Affimirs have just stared
discussions with a view to drawing up a repost on “Guaranieeing independent impact
pascismcnts” [ruppoticur: M Angelikn MIEBLERL The same commitiee is also
currently considering a drafi repon on betier ywemakieg (rapporicur; Mrs Lidia Joanna
GERINGEE de OFDENBERDG) which includes a :pn.‘ilh [t dedicaled o impact
S BRI 5.

The Fuwopean Parfinment is indeed very imieresicd in the reflecimon on impact
EssEmenl & o way o improve quality and transpasency of the law-making in the
Eumopean Union. Therefon, | am leoking forward 1o receiving tbe Count's special nepon
on the Commission’s impact assessment syssem 50 thal Parlinnsent can give it the
apprapriate follow.up,

Yours :irmt];r,

Copy: M Klaus-Heiner LEHNE, Chairman of the Committee on Legal Affairs

| e e e il N Pty i, LR sl PiEdifal FISLLMINTT (LR LT TR ]
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LETTER FROM THE PRESIDENT OF THE COUNCIL OF THE EUROPEAN UNION

L )
COUNCIL OF
THE EUROPEAN UNION

The Presidens Hrusscls, I o -~ E[“ﬂ

SGS10 7101
Mr Viter Manucl da SILYV A CALDEIRA
President of the Court of Auwditors
ol ihe European Commumities
Rue Adckde do Gaspen, 12
L- 1615 LUXEMBOLURG

Subject  Preliminary ohservations (pursuant to Article 287(4), sccond subparngragh, TFELT}
“impact Atsetswsents in the EU institutions: do they support decision making?”

Bir,

1 wish to thank you for sharing the preliminary cbhservations an the “lmpoct Assessmenrs fn ithe EL
institutions: do they suppart decision makiag?". The preliminary observations of the Ceurt of
Auditors cantain a detailed analysis of the Commission's impact asssisment gystem on which you
can undersiand [ =m nat in & pesithon Lo comment,

However, further ko your query, [ wish to communicale to you some reflections from the Council's
perspoctive. Impact assessment is an area of crucial importance for our legislative role, as it was
stated most recently in the 3-4 December 2009 Council conchasions on “Better Regulation™. The
Council welcomed the work done by the Commission’s Impact Assessment Board and invited the
Commission o fufther enhance the use and guality of impact assessments. Ministers considered that
there was scope for improvenent as regands, infer afia, evaluation of altemative palicy options,
transparency and quartification of administrative burdens as well as other costs and benefits. They
aleo called for impact asscssments for all forthcoming significant proposals presented within the
frasmewark of the Actiom Programme fior Redocing Admimgtrative Burdens in the EL

et b 1 Lk |75
1Al NALKRACLS
Wal (Q3En1 &) 1
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LETTER FROM THE PRESIDENT OF THE COUNCIL OF THE EUROPEAN UNION

Furthermore, Ministers sressed that the wse of bmpact sssessments by EL institutions must be
improved and that the pressrtation and quality of assessmenis must be enhanced, 5o & to allow for
better evidence-based decision-making and high quality legisiation, The Council committed itself 1o
taking the Commission’s impact assessments, including the opiniors of the lmpact Assessment
Board, inio fiall sccount when examinkng legislative proposals.

Inn relation to the intemal Council procesdings and in sccordance with the guidelines 'Hm;h'ng:
impact Assessmenls in Council®, adopled in 2006, Commission impec] seessmenis on hﬁgmhnw
propesals are presented and discussed at Council working pasties. In the cass of substantive
amendments, the Presidency, any individual Member State and the Commission may provide
lements of their own impact znalvses during the negotiations which are carefully and tharoughly
considered by the Council preparatory bodies,

1 hope that the shove comments are helpful with regard to the fnalisation of the report of the Court
of Auditors. | look forward 1o receiving the fimal vernon of ihe report consdenng it &5 &n mmponia
conrtribiiion to the ongoing discussions on betier low-making.

Youis rtir.'l-..'l'ullr.
2&7/

M.A.MORATINOS
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REPLY OF THE
COMMISSION

EXECUTIVE SUMMARY

l.

Impact assessment (IA) is a key tool for
ensuring better regulation. In recent
years, the Commission’s aim has been to
ensure that impact assessment becomes
firmly embedded in the working culture
of the institution and is delivering the
expected results. The Court’s findings
encourage the Commission to continue
with its approach and its recommenda-
tions will help to strengthen further the
effectiveness of the impact assessment
system.

INTRODUCTION

5. Second indent

There are few national IA systems which
have the same level of ambition and
scope as the system that the Commission
has put in place.
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OBSERVATIONS

26. First indent

Analysis of an increasingly wide range of
policy alternatives: The Commission wel-
comes the finding that the number of
alternative options presented in the IA
reports increased and believes that the
particularly positive development in the
quality of the IAs prepared in 2007 and
2008 can be attributed to the successful
quality control and support function of
the Impact Assessment Board (IAB).

40.

The Commission recalls that in the
common approach to impact assessment,
the European Parliament and Council
have accepted the responsibility to carry
out impact assessments on substantive
amendments they make. They can also
invite the Commission to do so.

41.

The Commission agrees that national
impact assessments could effectively
complement the Commission’s impact
assessments. They could inform
discussions in Council on proposed
changes to Commission proposals, and
could also help Member States with
transposition and enforcement issues.
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44,

The Commission does not use quanti-
fiable indicators for a number of rea-
sons. First, the integrated approach to
IA requires that even when impacts can-
not be easily quantified, or are limited
in size, they should be analysed if they
have important repercussions for specific
groups, sectors or regions. Second, it
would be difficult to develop ex ante cri-
teria to reflect the diversity of initiatives,
both legislative and non-legislative, for
which IAs are carried out. Third, it would
be difficult to make quantitative thresh-
olds operational, because the necessary
data often only become available during
the process of doing the IA.

49,

The Commission is of the view that con-
sulting on the draft |A report is not the
only way of ensuring that the analysis
is complete, consistent and accurate.
Commission services consult and inform
stakeholders at different stages of |A
work using roadmaps, specific consulta-
tion documents/instruments (e.g. results
of external studies) or Green or White
Papers to ensure that this is the case.

50.

In the UK and USA (for the latter only for
implementing measures) draft IA reports
are published alongside a draft proposal.
This practice is comparable to the EU
situation where the Commission makes a
proposal (it does not adopt a law), and
the proposal and the IA report are pub-
lished and transmitted to the legislators
(Council and European Parliament). The
public is able to engage in the ongoing
debate given that both the proposal and
impact assessment analysis are public.



53.

The Commission is aware that further
efforts by the Commission services are
necessary to ensure proper planning and
sufficient time for the IAB scrutiny pro-
cess.

55.

The role of the IAB has been further
strengthened in the President’s commu-
nication on the working methods of the
Commission 2010-2014 (C(2010)1100
of 10.2.2010), which states that ‘in prin-
ciple, the positive assessment of the
Impact Assessment Board is required
before an inter-service consultation can
be launched".

60.

Impact assessments are a set of logical
steps from problem definition to iden-
tification of the most appropriate form
of policy action, and the guidelines
encourage services to present this logic
as clearly as possible using, for example,
problem trees, tables, maps and other
illustrative techniques.

61.

The Commission considers that it is not
always possible or proportionate to quan-
tify or monetise impacts.

62.

The Commission is aware that it can facili-
tate further the use of impact assessments
by ensuring that they are clearly pre-
sented and accessible. The measures it has
taken are described in the Commission’s
reply to recommendation 2, first indent).

63.

The Commission is convinced that an
integrated approach to impact assess-
ment, ensuring that all relevant eco-
nomic, social and environmental impacts
in terms of benefits and costs are ana-
lysed and presented together in one sin-
gle document, is the most appropriate
way of arriving at a balanced assessment
of any potential legislative or non-legis-
lative initiative.

64.

The Commission stresses that it does not
expect the depth of analysis of the three
pillars always to be the same in an impact
assessment. For example, where there is
no environmental impact, then no envir-
onmental analysis will be reported in the
IA report. The ‘asymmetry’ as the Court
terms it, is therefore normal.

68.

The principle of proportionate analy-
sis applies to the entire IA process. The
guidelines make clear that not all options
have to be assessed with the same level
of detail and that a screening process can
be applied. For example, in some cases
the scope of realistic/feasible (‘high
level’) options is limited because of limits
to EU competence, existing legislation,
results of case-law, or legal obligations.
Such “high level’ options can be elimin-
ated at an early stage of IA work as long
as this is done transparently.
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70.

Given the wide scope of Commission |As
and the fact that information needs are
often specific and one-off, it will often
remain the case that it is not possible to
use bodies such as Eurostat for ad hoc
solutions for data needs.

71.

The Commission would welcome more
active participation of Member States in
the Commission’s IA data collection con-
sultation processes, and more active IA
work by Member States to feed into and
complement the Commission’s own |A
reports.

72.

Commission impact assessments address
implementation and enforcement issues
at a general level during the IA process,
examining in particular what has worked
in the past, what failed or what requires
correction. The concrete operational
transposition and enforcement work can
only be based on the adopted proposal
itself, and not on the impact assessment.
The Commission has developed specific
instruments for this purpose.

73.

The Commission recalls that implementa-
tion plans are a separate instrument to
impact assessment and are not part of
the IA system. The IA guidelines do not
require impact assessments to include an
implementation plan.
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75.

The Commission believes that national
IAs for EU initiatives could provide a
valuable source of information on how
best to implement legislation in spe-
cific national contexts, and of reliable
estimates for the potential enforcement
costs of a legislative proposal. It thus
would welcome if Member States were to
prepare such impact assessments more
systematically.

77.

The Commission’s ex post evaluation sys-
tem has traditionally focused on spend-
ing programmes, and this is different
from the approach to impact assessment.
This situation has its origins in the fact
that there is a legal obligation to carry
out ex post evaluations only for spending
programme measures (see Art. 27 of the
Financial Regulation). The measures the
Commission has already taken to focus
its evaluation work increasingly on exist-
ing legislation are described in the Com-
mission comments to recommendation 2,
third indent.

78.

The principle of proportionate analysis
applies to the assessment of enforcement
costs. These need only be assessed if they
are relevant, and quantified only if they
are significant. A Commission analysis
of the 2008 IA cases shows that this was
done. As EU rules are in general imple-
mented and enforced by Member State
authorities, precise estimates of enforce-
ment costs depend on each national sys-
tem. Enforcement costs cannot therefore
always be assessed comprehensively in a
Commission IA.



CONCLUSIONS AND
RECOMMENDATIONS

83.

In the common approach to impact
assessment, the Council and European
Parliament accepted that it is their
responsibility to assess the impacts of
the substantive amendments they make.
The Commission confirmed in the sec-
ond and third strategic reviews of bet-
ter regulation, that it will respond con-
structively and on a case-by-case basis to
requests from Council and Parliament to
expand on aspects of its original impact
assessments.

The Commission underlines that its
impact assessments, even when not
updated by Council and European Par-
liament, cover essential elements of the
final legal act and therefore remain rele-
vant.

84. First indent

The Commission indicated in the road-
maps attached to its work programme
which initiatives would have an IA and
explained why for certain work pro-
gramme proposals no |A was carried out.

84. Second indent

The Commission is of the view that con-
sulting on the draft IA report is not the
only way of ensuring that the analysis
is complete, consistent and accurate.
Commission services consult and inform
stakeholders at different stages of |A
work using roadmaps, specific consulta-
tion documents/instruments (e.g. results
of external studies) or Green or White
Papers to ensure that this is the case.

The Commission has already identified
two ways of enhancing the transparency
of the IA planning process for the other
institutions, Member States and stake-
holders. First, in the 2009 |IA guidelines
the Commission has made a commitment
to prepare roadmaps for all proposals
likely to have significant impacts/policy
implications, and not only for the initia-
tives contained in its annual work pro-
gramme. If an impact assessment is con-
sidered not to be necessary, the roadmap
will explain why. As has always been the
case, these roadmaps will be published.
Second, following comments from the
European Parliament in its contribution
to the review of the common approach,
the Commission will publish shortly after
the work programme is adopted (nor-
mally at the beginning of each year) a
full list of upcoming initiatives for which
IAs are planned for that year. This will be
updated regularly.
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The Commission’s public consultation on
the draft IA guidelines in 2008 indicated
that this is an area where a large number
of stakeholders saw a need for improve-
ment. Consequently in the 2009 |A guide-
lines the guidance and requirements for
consultations have been strengthened. As
explained above, the Commission will not
produce roadmaps for all proposals likely
to have significant impacts/policy impli-
cations. The 2009 |IA guidelines stipulate
that Commission services should encour-
age stakeholders to examine roadmaps
and give early feedback on the plans for
impact assessments. The new guidelines
also introduced the requirement that
stakeholders should be able to comment
on a clear problem definition, subsidi-
arity analysis, description of the possi-
ble options and their impacts. The |AB
will continue to check systematically the
quality of the reporting of the results of
the stakeholder consultation. The pro-
active use of roadmaps available for all
important Commission initiatives and the
strengthened requirements for consulta-
tion together provide for improved trans-
parency and stakeholder involvement. A
consultation on a draft version of the IA
report is therefore superfluous.
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The Commission is aware that further
efforts by the Commission services are
necessary to ensure proper planning and
sufficient time for the IAB scrutiny pro-
cess. The 2009 |IA guidelines have intro-
duced new requirements on this. The
guidelines also make clear that sufficient
time needs to be foreseen in case the IAB
asks for further work or for the revised
impact assessment to be resubmitted. In
the communication on the working Meth-
ods of the Commission for 2010-14 it is
explicitly highlighted that the planning
of adoptions should take full account of
the need to complete the impact assess-
ment process in good time and that in
principle the positive assessment of the
IAB is required before an inter-service
consultation can be launched’.

86. First indent

The Commission is of the view that com-
parisons between options are possible
and that the idea of intervention logic
is intrinsic to the impact assessment
process. The Commission is nevertheless
aware of the need to continue to improve
the presentation of its reasoning, and
the 2009 Guidelines encourage services
to present the logic of the analysis as
clearly as possible using, for example,
problem trees, tables, maps and other
illustrative techniques.

! C(2010)1100 — Communication from the President — The
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86. Second indent

The Commission agrees that difficulties
in quantifying and monetising impacts
can be traced back to the availability of
data and that this is an issue which is a
challenge for all advanced |A systems. It
recalls that the often case-specific nature
of the information needed and the likely
administrative burdens limit the scope
for creating more permanent data collec-
tion structures.

The 2009 IA guidelines have further
strengthened the guidance on how to
compare options, in particular by pro-
viding more concrete guidance on cost-
benefit and multi-criteria analysis. How-
ever, quantification is not always feasible
or proportionate.

The Commission’s experience shows that
the kind of data needed for IAs is often
very specific, and is not readily available
from statistical offices or government
authorities. It will nevertheless consider
whether practical ways exist to improve
data availability and more generally how
to encourage Member State authorities
to be more active in providing necessary
information.

The Commission is already develop-
ing cooperation with the Committee of
Regions to use their network of consult-
ing local and regional authorities in the
framework of IA work.

The revised impact assessment guidelines
of January 2009 put increased empha-
sis on the need to take implementation
issues into account when preparing new
legislation, while recognising that impact
assessments can address implementation
and enforcement issues only at a rather
general level.

The Commission identified the need to do
ex post evaluation for legislation in the
communication on ‘Responding to strate-
gic needs: reinforcing the use of evalua-
tion’ (SEC(2007) 213 of 21 February 2007).
Since January 2009, the Commission’s
impact assessment system and evalua-
tion system have been placed together
in the Better Regulation Directorate of
the Secretariat-General to ensure that
the strategic and operational syner-
gies between the two systems are fully
exploited. President Barroso announced
his intention in the political guidelines
for the new Commission of September
2009 to intensify efforts on ex post evalu-
ation. The aim is to check whether the
Commission’s proposals deliver what they
promise and to enable the Commission
to revise and correct them where they
fail to work as expected. Links between
impact assessment and ex post evaluation
will be reinforced. The evaluation should
be a reality check for the previous impact
assessment.

Over time a full ex post evaluation will
become a requirement for the revision of
important legislative acts.
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To ensure further improvements in the
analysis of administrative burdens, the
Commission has placed the administra-
tive burden experts alongside the teams
dealing with impact assessment and ex
post evaluation. This will ensure that the
expertise which has been developed in
implementing the administrative bur-
den programme will be at the direct dis-
posal of the impact assessment system.
The Commission will provide a helpdesk
function advising on all questions/issues
relating to the assessment of administra-
tive burdens, including appropriate use
of the Standard Cost Model.

87.

The Commission welcomes the Court’s
finding that IA has been effective in sup-
porting decision-making within the EU
institutions particularly in recent years.

The European Parliament and Coun-
cil have acknowledged in the common
approach to impact assessment that it
is their responsibility to assess any sub-
stantive amendments they put forward.
The Commission launched the review
of the common approach at technical
level in April 2008 to identify concrete
ways in which implementation could be
approved.
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