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NUTRITION AND FUNCTIONAL CLAIMSNUTRITION AND FUNCTIONAL CLAIMSNUTRITION AND FUNCTIONAL CLAIMSNUTRITION AND FUNCTIONAL CLAIMS

I am writing following our recent meeting at Euro Commerce where you
provided an overview on the above discussion paper.

We very much welcome the opportunity to comment upon the paper, and
would like to offer the following contribution.

PreamblePreamblePreamblePreamble

Marks & Spencer is fully committed to the very highest standards of food
nutrition and therefore broadly supports the initiative, and moves towards
harmonisation of such claims in the EU.  It is our policy to offer a range of
wholesome foods from which customers are able to select to meet their
individual dietary requirements.

Harmonisation of nutritional and functional claims should enable consumers
to make an informed choice with their purchase decisions.  The criteria for
several nutrition claims in the UK are currently provided in the form of
official ‘guidance’; the establishment of appropriate criteria for such claims
in European legislation could therefore offer a greater degree of consumer
protection.

Furthermore, in our experience as a European retailer, harmonisation in this
area should lend itself to resolving practical difficulties in relation to free
movement of food products.

The discussion paper struck a balanced and open position, and we warmly
welcome the pragmatic approach expressed by the Commission. 
Nevertheless, we are disappointed that the paper did not address ‘disease
risk reduction claims’.  Whilst we can appreciate the regulatory difficulties of
resolving this complex issue, there is a pressing need that it is tackled
shortly.  Indeed, there is a moral obligation to ensure that it remains high on
the Commissions agenda given the incidence of dietary related disease in the
UK, and several other EU Member States.



There also remains a priority to educate consumers about nutritional matters
in order that they can make an informed and knowledgeable choice.  Such
responsibility primarily lies with the relevant authorities of the individual
Member States.  As a retailer we are very willing to work with the national
authorities on an appropriate nutrition strategy.  Nevertheless, we do not
consider it appropriate that the onus for nutrition education falls upon
retailers by default - a more comprehensive strategy is therefore required.

Finally, we would very much wish to see criteria for nutrition claims to be
based upon existing UK requirements – although this may initially appear as
a parochial approach (in terms of seeking to minimise confusion to British
consumers), it should not be too problematic given similarities with Codex
provisions. 

Where significant differences between Codex and UK standards exist, we
believe that the value of the current UK protein claim criteria is becoming of
decreasing importance in the British/European diet – therefore, a move to
the Codex standard should be acceptable.  Nevertheless, we feel reluctant to
give up the UK legislative conditions for mineral/vitamin claims, and in
particular the 50% RDA requirement for ‘rich’ claims.

With regard to the detailed issues raised by the paper, the following
comments are applicable and have adopted the numbering system used
within the discussion paper.

Paragraph 7 – Misleading ClaimsParagraph 7 – Misleading ClaimsParagraph 7 – Misleading ClaimsParagraph 7 – Misleading Claims

All nutrients (macro and micro) should be available in the right amounts in a
varied and adequate diet.  However, we know that the population as a whole
does not achieve these levels on a consistent basis e.g. the national average
daily salt intake is 9g per day against the recommended 6g per day.

Nevertheless, we very much welcome the recognition that such claims should
be discouraged given their potential to mislead consumers. 

The general provision of the labelling Directive (2000/13/EC) and similar
requirements in national legislation has not prevented the misuse of such
claims on the market; it may therefore be appropriate to consider the
introduction of specific legislative measures to address such concerns –
without being restrictive upon genuine claims.  However, it may be
problematic to develop a regulatory approach sufficiently robust to prevent
the over-emphasis of a food’s nutritional properties.

Paragraph 8 – Presentation/CommunicationParagraph 8 – Presentation/CommunicationParagraph 8 – Presentation/CommunicationParagraph 8 – Presentation/Communication

Whilst we agree that this is an important issue, Marks & Spencer strongly
believes that the format, wording or use of logo’s/images should not be
regulated.  A prescriptive approach does not lend itself to the flexibility and
response required to meet changing consumer demands.

If the Commission favours a prescriptive regulatory approach to the
communication of claims it should be considered within the context of all



the mandatory labelling requirements (rather than addressed in isolation), in
order that the subsequent effect upon label clarity can be fully assessed.

Paragraph 9 – ‘Nutritional Profile’Paragraph 9 – ‘Nutritional Profile’Paragraph 9 – ‘Nutritional Profile’Paragraph 9 – ‘Nutritional Profile’

We fully understand the concept of only allowing nutritional claims where the
product is nutritionally balanced and considered ‘acceptable’ – however, we
agree that it is extremely difficult to define what is generically ‘acceptable’,
and in practice it will have to be considered on a product by product basis. 

For example, the proportion of fat in bacon could be reduced by trimming
and an appropriate claim made – however, the product will still have a
relatively high sodium/salt content and is unlikely to meet a definition of
being nutritionally ‘acceptable’.  Yet to deny the provision of a fat claim in
this instance would not be in the consumers interest and allow them to make
an informed choice.  A similar situation exists for staple foods such as full
fat milk and its associated mineral/vitamin content.

It has once been argued that there is no such thing as ‘junk food’, but there
are ‘junk diets’ – clearly, a balanced diet should be sought and consumer
education can only fully address such concerns.  Retailers can offer further
support by the provision of meaningful nutritional claims and information.

Paragraph 10 – Bio availabilityParagraph 10 – Bio availabilityParagraph 10 – Bio availabilityParagraph 10 – Bio availability

We concur that nutrients should be present in a quantity to justify a claim
throughout its shelf life. Nutrients should be present in a bio-available
form, after all if they're not they're useless.

Paragraph 11 – Preparation InstructionsParagraph 11 – Preparation InstructionsParagraph 11 – Preparation InstructionsParagraph 11 – Preparation Instructions

In our opinion, nutrition claims should relate to the food as sold - or as
prepared, providing sufficiently detailed instructions are provided.  In the
case of the latter, clarification should be provided in direct association with
the claim.

This also raises the question of products such as breakfast cereals, should
the nutritional declaration include the amount of milk recommended, or
reflect just the cereal content?  If the nutritional declaration includes the
milk, a claim for the calcium level should not be permitted under such
circumstances.

Paragraph 16/17 – Definition of ‘Claim’Paragraph 16/17 – Definition of ‘Claim’Paragraph 16/17 – Definition of ‘Claim’Paragraph 16/17 – Definition of ‘Claim’

The definition of nutrition claim provided in Directive 90/496/EEC has, in
our opinion, worked sufficiently well over the past decade. 

Claims for non-nutrients, such as lactic acid bacteria and antioxidants, do
not appear to require specific regulatory control for the time being.  Indeed,
any attempt to regulate non-nutrients will inevitably lead to a delay for
nutrition/functional claim harmonisation, which in itself is long overdue.  By



default, such substances should fall outside the scope of any proposed
harmonised legislation on nutrition claims.

Paragraph 20 – ‘Without Added’ ClaimsParagraph 20 – ‘Without Added’ ClaimsParagraph 20 – ‘Without Added’ ClaimsParagraph 20 – ‘Without Added’ Claims

In a similar manner to the issue raised in paragraph 7, once again, we
strongly support measures to specifically prohibit such claims where the
non-addition of a nutrient or additive is not permitted.  Clearly, such an
approach is misleading to consumers.

Paragraph 21 – ‘Light’Paragraph 21 – ‘Light’Paragraph 21 – ‘Light’Paragraph 21 – ‘Light’

Given the ambiguous nature of the term, in our opinion it should be
immediately qualified by an indication of the product characteristics (such as
a reference to fat, sugar etc.).

Paragraph 22 – ‘Dietary’Paragraph 22 – ‘Dietary’Paragraph 22 – ‘Dietary’Paragraph 22 – ‘Dietary’

Whilst we concur that there is potential for confusion with the term ‘diet’, the
manner of marketing and labelling of dietary products will often provide
sufficient differentiation between the terms.

Paragraph 23 – Comparative ClaimsParagraph 23 – Comparative ClaimsParagraph 23 – Comparative ClaimsParagraph 23 – Comparative Claims

As discussed by the paper, ‘reduced’ claims require a reference point – in
our opinion, the reference product should not necessarily be restricted by
the limitations of a brand, and should be able to refer to products available
on the domestic market. 

Consumers are often not always entirely loyal to any one particular brand or
retailer; the use of a reference product outside an individual brand should
not pose any disadvantage to consumers – indeed, it is likely to offer
meaningful information, and thereby greater choice.

Paragraph 24/25 – Dietary Cholesterol ClaimsParagraph 24/25 – Dietary Cholesterol ClaimsParagraph 24/25 – Dietary Cholesterol ClaimsParagraph 24/25 – Dietary Cholesterol Claims

We concur that dietary cholesterol claims have a potential to be confused
with blood cholesterol levels and should therefore be discontinued. 

Nevertheless, the use of claims relating to reduction of blood cholesterol
should be encouraged (for public health reasons alone) - where supporting
scientific justification and substantiation can be provided.

Furthermore, this Commission discussion paper should not be considered in
isolation from the need to reform nutrition labelling.  Clearly, there is a need
to consider reformed nutrition labelling and consumer education as part of a
broader strategy to address saturated fat consumption (and associated
confusion with dietary cholesterol).

Paragraph 26 – SodiumParagraph 26 – SodiumParagraph 26 – SodiumParagraph 26 – Sodium



Marks and Spencer foods are made using the minimum amount of salt
consistent with good eating quality and where appropriate, safety.

We concur that there remains significant confusion between the term
‘sodium’ and ‘salt’.  Marks & Spencer therefore provides additional
information on ‘equivalent as salt’ as part of our standard nutritional
information – this has been our policy for over the past two years.

Furthermore, the large majority of our products provide full nutritional
information in the form of a nutritional panel with the inclusion of Guideline
Daily Amounts for Calories, Fat and Salt.

Paragraph 27 – CriteriaParagraph 27 – CriteriaParagraph 27 – CriteriaParagraph 27 – Criteria

We agree that nutrition claims should be applicable to all foods and not
restricted to any one particular commodity.

Paragraph 28 – ‘X% fat free’ etc.Paragraph 28 – ‘X% fat free’ etc.Paragraph 28 – ‘X% fat free’ etc.Paragraph 28 – ‘X% fat free’ etc.

We agree that such claims can be potentially misleading and our revised
policy now avoids ‘X % fat free’ statements.

However, we still believe that there are a number of products that can be less
than 5% fat, but can't be reduced to less than 3% fat.  We would wish to offer
such information on the front of the pack as a point of customer
information, not a claim.

Paragraph 29 – ‘Without Added’Paragraph 29 – ‘Without Added’Paragraph 29 – ‘Without Added’Paragraph 29 – ‘Without Added’

We concur – see previous comments for paragraphs 7 and 20.

Paragraph 30 – ‘Low’Paragraph 30 – ‘Low’Paragraph 30 – ‘Low’Paragraph 30 – ‘Low’

We concur – differentiation should be provided between foods that are
naturally low for a given nutrient.

Paragraph 31 – Vitamin/Mineral Paragraph 31 – Vitamin/Mineral Paragraph 31 – Vitamin/Mineral Paragraph 31 – Vitamin/Mineral RDA’sRDA’sRDA’sRDA’s

The RDA values are now well out of date and require revision.  Furthermore,
the list of vitamins and minerals also require re-consideration to take
account of other beneficial micro-nutrients – such as selenium.  The latter
example is particularly relevant where our dietary intake is deficient due to
changes in agricultural practice and sourcing of wheat grain from alternative
locations.

The current 15% RDA requirement for nutrition labelling purposes is
relatively high and disadvantages certain basic commodities, such as milk,
which can still offer a significant contribution to dietary requirements for
certain minerals and vitamins.

Marks & Spencer foods are processed minimally to preserve vitamins and
minerals where possible.  Vitamin and mineral fortification of Marks and



Spencer foods may occur to replace or boost vitamins and minerals naturally
present , although reduced through processing.  Fortification may also take
place when the following conditions are satisfied.
• There is a recognised deficiency of the relevant mineral/vitamin within

the target population.
• The target population will be the most probable consumer of the food

concerned.
• The fortification is safe.

• The consumption of the fortified product will not encourage the
consumption of other ingredients with an adverse nutritional effect.

Whilst we are not advocating our policy should become a regulatory
requirement, it demonstrates the initiative undertaken by a retailer in taking
a responsible attitude to fortification.

Paragraphs 32/36 - Comparative ClaimsParagraphs 32/36 - Comparative ClaimsParagraphs 32/36 - Comparative ClaimsParagraphs 32/36 - Comparative Claims

We support moves to base ‘increased’ or ‘reduced’ claims upon a 25%
increase/reduction in accordance with the latest Codex position.  The terms
‘more’ or ‘less’, and any other similar claim, should be based upon the 25%
criteria.

Paragraph 38/39 – Functional Claim DefinitionParagraph 38/39 – Functional Claim DefinitionParagraph 38/39 – Functional Claim DefinitionParagraph 38/39 – Functional Claim Definition

The Codex definition of a ‘nutrient function claim’ provides a sound basis
for an EC definition for future legislation.  We support the comments that
seeking an alternative definition could lead to potential trade disputes (and
also hinder the development of such harmonised legislation).

Paragraph 41 - ‘Balanced Diet’Paragraph 41 - ‘Balanced Diet’Paragraph 41 - ‘Balanced Diet’Paragraph 41 - ‘Balanced Diet’

We strongly support the views expressed, and the need to discourage over-
consumption of any one particular food product to the detriment of a varied
diet.

Nevertheless, such a message can be very difficult to convey solely by food
labelling – particularly given the relative emotion of such issues.  Again,
emphasis needs to be given to nutrition education in order to encourage a
balanced diet.  It is not the role of the retailer to educate consumers - food
labelling can support/re-enforce educational messages, but not act as a
substitute.

Paragraph 43 – Elimination/’Free’Paragraph 43 – Elimination/’Free’Paragraph 43 – Elimination/’Free’Paragraph 43 – Elimination/’Free’

Guidance on what level of elimination is required before a ‘Free’ claim is
made is required.  Furthermore, where a process removes the allergenic
component can this now be regarded as ‘free’? (e.g. refined nut oils).

Paragraph 46 – Scientific EvidenceParagraph 46 – Scientific EvidenceParagraph 46 – Scientific EvidenceParagraph 46 – Scientific Evidence

Any functional claim must be supported by appropriate, and independently
validated scientific data.  Furthermore, retailers/manufacturers have an



obligation to ensure that they keep of abreast of scientific developments,
and to amend any functional claims as necessary in the light of new scientific
evidence.

Nevertheless, it is problematic and unnecessary to regulate the frequency of
scientific review, and to specify by whom – this can be addressed by an
alternative procedure (see below).

Paragraph 48 – Approved ClaimsParagraph 48 – Approved ClaimsParagraph 48 – Approved ClaimsParagraph 48 – Approved Claims

We warmly support the suggestion for the compilation of a list of generic
functional claims – this offers a pragmatic approach and should provide
unequivocal clarification.  However, we remain unclear where innovative
functional claims fit into this structure?

In order to support harmonised legislation in this area, the initiative should
be undertaken by the European Food Authority in its proposed advisory
capacity. 

Paragraph 49 – Notification ProcedureParagraph 49 – Notification ProcedureParagraph 49 – Notification ProcedureParagraph 49 – Notification Procedure

The introduction of pre-marketing approval will undoubtedly lead to lengthy
and protracted procedures.  In our opinion, the use of a notification
procedure to the competent authorities of a Member State (where the
product is initially marketed) offers a far more attractive proposition.

The onus should therefore be placed upon retailers/manufacturers to
produce substantiating scientific evidence (in accordance with criteria
detailed in paragraph 47).  The competent authorities could therefore
monitor such claims, and also have an opportunity to take appropriate
enforcement action where the aforementioned criteria have not been
fulfilled.  The proposal outlined in paragraph 50 is not particularly helpful
from our perspective.

I hope that these comments are of assistance in the forthcoming debate on
this important subject, and we look forward to seeing further progress.

Yours sincerely,

Peter Wight
Regulatory Affairs

Cc R Kenningham, BRC
J Holden, FSA
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