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1 INTRODUCTION

1.1 Objective and scope of the study

The objective of this study is to support the preparation of a proposal on a new initiative on
investment protection and facilitation in the EU. It does so by providing input for the Impact
Assessment (1A) for the relevant European Commission services — DG FISMA to accompany such
proposal.

The main objective of this this study is to collect data and evidence on the problems related
to cross-border investments in the EU and on the impacts of options that can be considered to
tackle such problems.

The scope of this study covers investors of all sizes (large and SMEs) and sectors (e.g. financial
institutions and real economy sectors), and all types of investment with specific emphasis on
direct investment. The geographical scope covers the EU as a whole and a balanced
representation of Member States exporting and receiving capital was ensured to the extent
possible (see section 1.2). Data was collected for all Member States. One of the findings of this
exercise is that while the problems related to cross-border investments in the EU can concern any
MS, they do so to different degrees and frequencies.

1.2 Methodological considerations and limitations

The study is based on a comprehensive data collection methodology including: desk research,
interviews, targeted survey, six case studies, and a focus group. The caveatsto the collected data
are as follows:

e Specific literature on investment protection is scarce. The general driving factors of
cross border investment flows are well documented and the impact of foreign investments
on host countries are also well researched. However, the subset of the literature (academic
and policy reports) focusing specifically on the area of investment protection rights and
their relationship with investment levels is not particularly well developed.

e Survey results are not statistically representative of all existing investors in the EU.
Despite extensive outreach activities to mobilise participation (such as virtual session
organised with business associations to promote the survey among their members, follow
up calls with the business associations, circulation of survey link via DG FISMA newsletter
with 10 000 subscribers and to Member States in the Expert Group on intra-EU investment
environment), there were a total of 77 respondents. Almost all respondents (65) were
actively investing in another EU Member State.

A major challenge in interpreting results is a bias towards companies that have experienced
problems and therefore were more interested in responding to the survey. Discussions with
several investment promotion agencies showed a lack of awareness of any investment protection
related problems in their respective countries, particularly in Central and Eastern Europe, which
could however also be due to limitations of competencies of such agencies which are not always
dealing with dispute resolution and prevention. Therefore, a major challenge was either lack of
interest and engagement, which could have been exacerbated by the challenging situation that
the companies experience as a result of the Covid-19 pandemic, and lack of awareness or
understanding of the issue given the relative specialisation and complexity of survey. Itis also
likely that compared to SMEs larger companies have more resources and means to engage in
discussions related to investment protection and enforcement. While attempts have been made
to engage SMEs and the impact on SMEs is analysed separately, the findings should not be treated
as representative or a standalone conclusion.



Despite those limitations, the survey results provide an added value to the study, as they provide
direct insights from the investors on the key barriers to investment and examples of specific
challenges faced. In addition, the results were interpreted in conjunction with other data sources
(e.g. OPC results as well as literature) to ensure the robustness of findings.

As a result of the above-described data limitations:

e Problem size estimation proved difficult. While the focus of the study is on investment
protection and enforcement issues, these cannot be easily or fully separated from other
factors such as taxation, costs of investment and business environment challenges which
are all important divers of cross-border investment. Therefore, we carried out a qualitative
assessmentof the direct consequences of the problem along the investment proce ss (micro)
and we used results from peer reviewed publications and secondary data on property rights
to quantify the economic impact at EU level (macro).

¢ Quantification of impacts proved difficult. As for the problem size estimation, we
established the indirect benefits based on a set of assumptions regarding the potential
economic activity that could stem from additional cross-border investments. We focused on
these indirect benefits to value the scale of the policy options’ impacts. Assumptions were
required at different stages of the estimation process. While the assessment of the main
changes that would directly affect stakeholders can be reasonably established,
quantification of the resulting direct benefits would be speculative. This is because these
direct benefits mainly come from a potential for cost reduction (cost of investment
protection) and little data exists on the costs that can be unequivocally tied to investment
protection. Therefore, we carried out a qualitative assessment for this aspect.

Scope of the analysis and investment characteristics

As per the ToR, this study comprises “Investors of all sizes (large and SMEs) and sectors (e.g.
financial institutions and real economy sectors)”. While all types of investment are relevant, as
outlined in the ToR, specific “emphasis is placed on direct investment and establishment”. This
alone presents a broad spectrum of investors and type of investments. This is further complicated
by the fact that the EU investment characteristics are multi-faceted and cannot be analysed in
isolation. Therefore, the problem definitions and analysis should be read keeping in mind some
of the following elements:

e As per available data and literature, portfolio investment in the EU remains dominant
although there has been a growth in alternative forms of lending i.e. variety of financial
sector related investments. In addition, the volume investment made by the financial
industry is likely to be larger. The relevance of financial and insurance sector related
cross-border investment is further validated by the study survey, where the majority of the
companies and investors that responded to the survey are active in the financial and
insurance sector, as well as business services. In addition, the majority of the respondents
were engaged in direct and portfolio investment. Therefore, while we examine all types of
investments, considering the profile of survey respondents it is probable that some issues
are more pronounced and of relevance to specific sectors and types of investment.

e As illustrated by the level of diversity of investment in the EU, regional specificitiesin
the financial sector remain strong. This diversity is significantly higher than, for
example, in the U.S.—and there is substantial heterogeneity in European reliance on
banking!. Therefore, even though the scope covers “all types” of investments, the diversity

1 Adams-Kane, Jonathon & Lopez, Claude & Wilhelmus, Jakob. (2017). Cross-Border Investment in Europe: From Macro to

Financial Data. SSRN Electronic Joumal. 10.2139/ssm.2911899.
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of investments cannot be ignored when reading the analysis of the problems and assessing
the consequences.

¢ When studying the investment trends and patterns in the EU, it is probable that the core
euro-areacountries, are the mainactors in attracting investments and in making them.
Meanwhile, literature also points to the stark external imbalances in investment trends
which continue to persistfor Southern Europe and are worsening in case of Central
and Eastern Europe. However, itis also important to note that there are various internal
and external factors behind these trends which need to be studied further and are outside
the scope of this assignment.

The box below provides some definitions for the key types of investments.

Box 1 Types of investments

Foreign Direct investment: is the category of international investment that reflects the obje ctive of obtaining

a lasting interest by an investor in one economy in an enterprise resident in another economy. The lasting
interest implies that a long-term relationship exists between the investor and the enterprise, and that the
investor has a significant influence on the way the enterprise is managed. Such an interest is formally deemed
to exist when a direct investor owns 10% or more of the voting power on the board of directors (for an
incorporated enterprise) or the equivalent (for an unincorporated enterprise).?

Portfolio Investment: relates to cross border financial flows and positions between residents and non-

residents involving debt or equity securities and affects their assets and liabilities vis-a-vis each other. As
opposed to direct investment, portfolio investments do not involve active management and lasting interest of
the firm receiving the investment but entails passive ownership of assets.®

Otherinvestment: coversall investment flows not covered by directinvestment or portfolio investment (such

as financial derivatives, and reserve assets, etc).and mainly includes financial flows from cross border
transactions between residents and non-residents stemming from loans and deposits, equity other than
securities, as well as insurance, pension and standardized guarantees schemes.*

Additionally, investments can be distinguished into debt and equity instruments: Equity investments refer to

the issuing ofshares so thatinvestors own a positionin the company. Theyreferto securities linked to a‘claim’
on the earnings and assets of the corporation. The most common equity instrument is common stock. ®

Debt investments relate to the lending of money or corporate borrowing and specify fixed payments including

interest to pay back to the investor. Debt instruments are for example bonds and mortgages. ©

External shocks: Although this study specifically focuses on investment protection and related
enforcement issues, it is difficult to isolate consequences of the problems from other factors.
Empirical research on FDI highlights that different types of investments have different patterns of
positive and negative spill-overs. These include issues related to business environment, political
economy landscape, taxation, cost of doing business, and recently, impact of Brexit, amongst
others. Therefore, while the analysis focuses solely on protection and enforcement issues, the
drivers and consequences of the problems cannot be analysed in isolation.

Based on the above, the analysis of the identified problems is a complex exercise,
particularly when specific drivers could be more relevant or pronounced for specific groups and
investment protection and enforcement alone cannot address the overarching investment

https://ec.europa.eu/eurostat/web/structural-business-statistics/global -value-chains/fdi
http://datahelp.imf.org/knowledge base/articles /5057 31 -how-is-portfolio-investment-defined -in-the -coordin
https://www.imf.org/extemal/region/tim/rr/pdf/Jan12.pdf

https://www.blackrock com/us/individual/education/eguities

What are the differences between debt and equity markets?

o g AW N
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challenges. Therefore, our analysis draws on multiple literature sources, interviews, and a survey
carried out for this study and attempts have been made to focus on each issue and validate
findings through triangulation of the sources.

1.3 Outline of the report

The structure of the reportis as follows: Chapter 2 provides context, problem definition including
its drivers and consequences as well as estimates of the scale of the problem and it lays out the
EU's need to act. Chapter 3 presents policy objectives and policy options. Chapter 4 provides
an assessment of the impacts linked to policy options. Chapter 5 compares the options in terms
of their effectiveness and efficiency. Finally, Chapter 6 presents the monitoring framework. The
report also contains a number of Annexes: Annex | References; Annex Il: Case studies; Annex
I11: Survey results analysis; Annex IV: Stakeholder consultations; Annex V: Main areas screened

for impacts; Annex VI: Change projectionsin FDI and GDP impacts and Annex VII: Costmodelling
for Option Al, B1, B2, B3 and BA4.
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2 CONTEXT, PROBLEM DEFINITION AND SUBSIDIARITY
2.1 Context

Cross-border investments within the EU play a key role in mobilising additional funding and
making full use of the investment opportunities in the Single Market. The Achmea ruling of the
Court of Justice of the European Union (CJEU, Court, or Court of Justice) that intra-EU investment
arbitration is incompatible with EU law rendered clear that bilateral investment agreements (BITs)
cannot be applied in an intra-EU context. This has created concerns that the level of protection is
weakening at a time when intra-EU cross-border capital flows have not grown.” These concerns
relate to two areas: first, the adequacy of EU law in protecting investments and, second, the
adequacy of enforcement of the relevant EU rules. While there are many ultimate safeguards in
EU law, there is still some room for interpretative divergence among national administrations, and
enforcement can be difficult and time-consuming in certain EU Member States. Furthermore,
investor-State dispute settlement (ISDS) through arbitration had the added value, for instance,
of industry-specific expertise not always available to national courts of law throughout the EU.8

In July 2018, the Commission adopted a Communication on Protection of intra-EU investment?®,
recalling the most relevant substantive and procedural EU rules with the aim of increasing investor
confidence. Through the Communication the Commission wished to demonstrate that there are
adequate safeguardsin place and make it clear that EU law offers sufficient protection to all forms
of EU cross-border investments throughout their life cycle. It recalled the EU rules protecting
investment, including the obligation on Member States “to ensure that national measures they
may take to protect legitimate public interests do not unduly restrictinvestments.”

At the same time, the Communication emphasised that intra-EU BITs designed to provide investor
protection and redress, are incompatible with EU law. This was the Commission’s position already
earlier, subsequently confirmed by the Achmea judgement, a preliminary ruling rendered by the
Court of Justice in March 2018 in the context of an action brought before the German court for
the annulment of an arbitral award relating to an investment made by a Dutch insurer, Achmea,
in Slovakia.l® The Courtruled that I1SDS clauses in an international agreement applying between
Member States are incompatible with EU law. Member States subsequently committed to
terminate their intra-EU BITs either via a plurilateral agreement or bilaterallyl. An Agreement for
the Termination of Bilateral Investment Treaties between 23 Member States of the European
Union'2 was signed in May 2020, while the remaining Member States embarked on bilateral
terminations.

Nevertheless, the termination of these intra-EU BITs has highlighted a possible need for more
effective cross-border investment protection and enforcement at EU level, particularly at a time
of economic uncertainty which could undermine the Commission’s and Member States’ efforts to
spur an economic recovery through investment.

A nalysis of developments in EU capital flows in the global context, Bruegel report, November 2019

Building an efficientEU wide mechanism for investor-state dispute s ettlementwithin the EU

O vercoming negative consequences of the "Achmea" judgmentof the European Courtof Justice and the jointdeclaration

of Member States from 15 January 2019, March 2019, afep/Deutsches Aktieninstitut

®  https://eur-lex.europa.ew/legal-content/en/T XT/2uri=CELEX%3A52018DC0547, COM (2018) 547 final

10 https://eur-lex.europa.eu/legal-content/EN/TXT/2uri=CELEX%3A62016CJ0284

11 Declarations of the Member States on the legal consequences of the Achmea judgmentand on investment protection of
15 and 16 January 2019 https://ec.europa.eu/info/publications/190117-bilateral-investment-treaties_en

12 https://eur-lex.europa.eu/legal-content/EN/TXT/2uri=CELEX:22020A0529(01)
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In this context, based on the 2020 Commission Work Programme13, the Capital Markets Union
Action Plan4 put forward in September 2020 Action 15 to improve, modernise and harmonise as
much as possible the rules contributing to the protection of intra-EU cross-border investments,
and at the same time, to strengthen the investment protection and facilitation framework.

Lack of adequate investor protection could possibly even divert investment to non-EU countries
with which Member States might still have BITs in place to potentially benefit from the protection
provided in the frame of these BITs.

The European Commission has taken into account the concerns expressed in the context of the
termination of intra-EU BITs during the stakeholders’ workshops and engaged in Open Public
Consultation!® on investment protection and facilitation in the EU. The nature of the concerns
and the results of the consultation process led the Commission to start an impact assessment,
which this study supports.

The remaining part of this chapter is structured in the following parts: Section 2.2 presents the
problem tree, Section 2.3 includes the problem definition related to Specific Problem A -
insufficient investment protection and lack of investor confidence in rules protecting investment,
Section 2.4 includes the problem definition related to Specific Problem B - Difficulties in enforcing
investment protection rules and obtaining effective remedies for cross-border investments, and
Section 2.5 presents the overall consequences of these problems. Section 2.6 provides for
baseline quantification, whereas Section 2.7 lays out the EU’s need to act.

2.2 Problem tree

As per the Better Regulation Guidelines, “better regulation is about regulating only when
necessary and in a proportionate manner”, clearly defining the problem and its drivers is key. The
problem definition lays the groundwork for developmentof a baseline scenario (Option O or status
quo) in section 2.6 against which the policy options are compared in Chapter 4 and 5.

Figure 1 presents the problem tree, to illustrate causal relationships. The visual should be read
from bottom to top, starting with the drivers, which lead to problems and have as their expected
effects or consequences obstacles to the development of the EU Single Market and EU growth.
The drivers fall into two categories: (i) the investment protection rules and (ii) enforcement of
the rules.

13 Communication from the Commission to the European parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions - Communication from the Commission to the European Parliament, the
Council, the European Economic And Social Committee and the Committee of the Reqgions, A Capital M arkets Union for
peopleandbusinesses-new action plan

14 Communication from the Commission to the European Pariament, the Council, the European Economic And Social
Committee and the Committee of the Regions, A Capital Markets Unionfor people and businesses-new action plan

15 https://ec.europa.eu/info/law/better-requlation/have-your-say/initiatives/12403-Investment-protection-and-facilitation-
framework/public-consultation

12


https://eur-lex.europa.eu/resource.html?uri=cellar%3Af1ebd6bf-a0d3-11ea-9d2d-01aa75ed71a1.0006.02/DOC_1&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar%3Af1ebd6bf-a0d3-11ea-9d2d-01aa75ed71a1.0006.02/DOC_1&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar%3Af1ebd6bf-a0d3-11ea-9d2d-01aa75ed71a1.0006.02/DOC_1&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar%3Af1ebd6bf-a0d3-11ea-9d2d-01aa75ed71a1.0006.02/DOC_1&format=PDF
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2020:590:FIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2020:590:FIN
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12403-Investment-protection-and-facilitation-framework/public-consultation
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12403-Investment-protection-and-facilitation-framework/public-consultation

Figure 1 Problem tree
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Source: Ecorysand Deloitte, based on information from the European Commission
A number of important remarks should be made:

e The drivers are specifically focused on protection rules and their enforcement and therefore,
not on the overall business environment issues such as taxation, business enabling
environment, amongst others. As illustrated in the diagram above, in each problem cluster,
the drivers are interdependent;

e The drivers together lead to the specific ‘Problems’. These constitute the challenges to be
addressed by any policy initiative in order to alleviate the consequences;

e There are immediate consequences (on predictability and confidence).
The drivers fall into one of two clusters relating to:

e Substantive rules on protection of intra-EU investment;

e The enforcement system.

The problems that result from the drivers are:

e Insufficient investment protection and lack of investor confidence in rules protecting
investment, and

o Difficulties in enforcing investment protection rules and obtaining effective remedies for cross-
border investments.

While each problem has distinct drivers, they have common consequences, i.e. higher costs of
cross-border investment (including risks that can be monetised), which have a multitude of knock -
on effects on intra-EU foreign direct investment (FDI), jobs, growth and competitiveness and
unexploited potential of the Single Market.

The sections below analyse the evidence base for the drivers, elaborate on the problem and
discuss the consequences.
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2.3 Problem definition - Specific Problem A - insufficient investment
protection and lack of investor confidence in rules protecting
investment

2.3.1 Drivers

This section addresses the drivers deriving from Specific Problem A - the insufficient investment protection
and lack of investor confidence in rules protecting investment. Identifying the drivers that are obstacles
to cross-border investments within the EU is necessary for defining the broader problem. The drivers are

interdependent root issues that cause the specific problem.

Figure 2 Drivers of problem A - insufficient investment protection and lack of investor confidence
in rules protecting investment
SUBSTANTIVE RULES ON PROTECTION OF INTRA-EU INVESTMENT

Uneven/inadequate Investment protection rules in
different Member States Difficulties in finding information on

Differences in compensation for restrictions of investment protection rules
property and economic rights
+ Insufficient safeguards related to administrative \

Drivers

conduct

= Insufficient safeguards to ensure the predictability
and stability of the regulatory framework and lack
of clarity on legitimate expectations

Insufficient clarity in scope of
investment protection rights under
EU law

Source: Ecorysand Deloitte, based on information from the European Commission

As outlined in the figure above, extracted from the problem tree, the following drivers and sub-
drivers have been identified as the root cause of insufficient investment protection and lack of
investor confidence in rules protecting investment:

e Insufficient clarity in scope of investment protection rights under EU law.

e Uneven or inadequate investment protection rules in different Member States;
o Differences in compensation for restrictions of property and economic rights;
o Insufficient safeguards related to administrative conduct;

o Insufficient safeguards to ensure the predictability and stability of the regulatory
framework and lack of clarity on legitimate expectations;

e Difficulties in finding information on investment protection rules.

In particular, among the above-mentioned drivers, the predictability and stability of the regulatory
framework stood out as the overriding concern in the area of investment protection in a survey
for this study. When asked to choose between a range of potential obstacles to investment, 59%
of the respondents identified a lack of stability and predictability of the regulatory framework and
a lack of clarity about legitimate expectations as being most likely to have an adverse impact on
investment decisions (
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Figure 3).16

16 The results of this survey should be regarded as indicative as only 77 companies from 16 Member States responded and
more than half were from two sectors: finance and insurance (33 responses) and business services (12). 34 responses

came fromlarge companies, 37 from SMEs and 6 from individual investors. The results coverinvestments towards all EU
Member States. D etailed results of the survey are presented in Annex 1 11.
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Figure 3 Main investment protection factors for adverse investment decisions
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Source: Ecorys, EU Investor Survey Note: n=44; Selection of multiple factors possible.

When the answers in relation to six investment protection and enforcement factors are weighted
(Figure 4), a similar picture emerges except that the issue of compensation increases in
importance. Overall, respondents rated all factors as at least somewhat important with only on
average 5% of respondents choosing the answer “not important”.

Figure 4 Importance of investment protection and enforcement factors

Source: Ecorys, EU Investor Survey

Note: n=77; T he value ofimportance was calculated by assigning values to response categories and multiplyingit with the
amount of responses, e.g. the response “Not important” has the value 0, while the response “Key factor in investment
decision” has thevalueof 3.

Below, we provide an analysis of each driver in further detail.
Insufficient clarity in scope of investment protection rights under EU law

The first driver is that there is insufficient clarity in EU law on the scope of investment protection
rights. The limited literature sources on this driver show that there is lack of clarity in the scope
of investment protection rights under the EU law. “No clear body of norms protecting cross-border
investments” exists for intra EU investments and hence EU law does not provide for a clear scope
of investment protection. In addition, the analysis highlights that investment protection rights
granted under EU law are scattered and legal clarity needs to be improved to provide EU investors
with substantive protection and to develop a level playing field between investors from different
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Member States as well as between EU and foreign investors1’. Moreover, the minimum levels of
protection that individuals need to have to plan their investments in a stable and predictable
regulatory framework, the circumstances under which legitimate expectations arise and qualify
for protection, as well as the need to the right to good administration implies for an investor
investing in another Member State. Of particular interest is the summary of the investors’
responses (Figure 5), which shows that more than 80% of them agree with the need of further
specifying these substantive rights.

Figure 5 OPC Results, Summary of Investors’ responses to the question on the need to specify

selected substantive rights

Right to good administation

Legimate expectations
HYes

Right to regulate No

Don’t know/no opinion / not

Compensation relevant

Expropriation

0% 20% 40% 60% 80% 100%

Source: OPCResults, DG FISMA

The study team’s survey indicates that while insufficient clarity in scope of investment protection
rights under EU law is a barrier, it was flagged more frequently by large companies compared to
SMEs.

Uneven or inadequate investment protection rulesin different Member States

The second driver is that the investment protection rules in different Member States can be
uneven or inadequate. The following issues contribute to the uneven or inadequate investment
protection rules:

(a) Differences in compensation for restrictions of property and economic rights;
(b) Insufficient safeguards related to administrative conduct;

(c) Insufficient safeguards to ensure the predictability and stability of the regulatory
framework and lack of clarity on legitimate expectations.

(a) Differences in compensation for restrictions of property and economic rights

According to the European Commission, every investment protection regime should take into
account the fundamental right to property, covering the right to own, use and dispose of
possessions lawfully acquired. The right to property involves a right to compensation if the

17 http://arbitrationblog.kluwerarbitration.com/2020/11/07/the-future-of-intra-eu-investment-protection-an-urgent-call-
for-a-new-roof-and-a-level-playing-field/
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property is expropriated by way of direct expropriation or measures having equivalent effects,
even if the government pursues legitimate public interests.18 1°

When exercising their fundamental Single Market freedoms, investors benefit from the protection
granted by:%°

i Rules in the Treaty on European Union (TEU) and the Treaty on the Functioning of the
European Union (TFEU; collectively EU Treaties, or just Treaties), such as free movement
of capital or the freedom of establishment;

ii. The Charter of Fundamental Rights of the European Union ("Charter"), which includes the
right to property;

iii. General principles of Union law (such as proportionality and legal certainty);

iv. Extensive EU legislation, which may be sector-specific, covering areas such as financial
services, transport, energy, telecommunications, public procurement, professional
qualifications, or horizontal, e.g. (company law, services).

The importance of adequate protection of cross-border investments has been highlighted by the
authors of a legal working paper of the European Central Bank.?! In fact, claims seekingto remedy
an unlawful expropriation are the second most frequent set of claims in arbitrations relating to
the banking and financial sector, after claims that the investor has not received fair and equitable
treatment. “Banks or other financial institutions invoking such grounds would typically allege that
the state deprived them, directly or indirectly, of their investment, involving the total or near-
total deprivation of an investment without a formal transfer of title or outright seizure by the
State.”??

The scope of damages eligible for compensation can also lack clarity and may diverge across
Member States. In one Member State, the scope of the compensation seems, for example, unclear
in case of governmental interference with mining activities (see Box 2 below). Landowners are
required to hold a licence if they want to perform certain business activities, like mining, on their
land. If the land is seized by the government for public purpose, such as road construction,
compensation is generally provided for the land itself, but the situation of the licence and profits
foregone can be unclear. A lack of usability of the licence - although not formally expropriated —
must be compensated, as it generally results in substantial deprivation of the company’s property,
preventing its peaceful enjoyment?3. Also, in the case of usufruct - a right to use a certain
property, like land, and to collect revenue from it - uncertainties existed with regard to its
protection. When the right is cancelled by Member State authorities, they deprive the usufructuary
of use of its property. This is a loss which one can expect to be compensated.?*

18 The European Court of HumanRights has onseveral occasions ruled that rights similar to property are covered by Article

1 Protocol 1 of the European Convention of Human Rights, on the ground that the notion of "possession” has an
autonomous meaning which is not limited to ownership of physical goods; hence, certain other rights and interests
constituting assets can also be regarded as “property rights”, and thus as “possessions”, for the purposes of this provision
(see for example judgments Handyside v UK, judgment of 7 December1976; Jamesv. UK of 21 February 1986 regarding
aleasehold; Wittekv. Germany of 12 December 2002 regarding a transferable usufruct over a piece of land; Bruncrona
v.Finlandof 16 February 2005regarding a lease).

19 Joined Cases C-78/16 and C -79/16 Pesce a.0., ECLI:EU:C:2016:428, para. 86.

20 protectionof intra-EUinvestment. E uropean Commission. 2018.

21 The new challenges raised by investment arbitration for the EU legal order, European Central Bank, 2019.
https://www.ecb.europa.eu/pub/pdf/scplps/ecb.lwpl9—ed4d0a59cea.en.pdf

22 |bid
23 European Court of Human Rights (“ECtHR"), WerraNaturstein GmbH & Co KG v Germany, No. 32377/12
(“Werra Naturstein”). orsee Annex || - casestudies(casestudv ).

24 CJEU, CaseC-235/17, ECLI:EU:C:2019:432 - Commission v. Hungary or see Annex I | — case studies (case study V1).
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Box 2 Case study illustrating uneven/inadequate investment protection rules in different Member
States

Werra Naturstein concerned the utilisation of private land for public road construction purposes. The case
may serve as an illustration of latent insufficient clarity in scope of investment protection rights under EU
law, more specifically in the misperceived protection of mining rights by an EU Member State which failed
to compensate for interfering with it: A landowner used its property for limestone mining and landfill
activities. This activity required a mining licence. The license was granted despite ongoing public road
planning for a potentially interfering motorway (“Autobahn”). While the company’s land was seized by the
government as soon as the final location of the Autobahn was fixed, the company remained in formal
possession of the mining license. Due to the routing of the new Autobahn, the license could, however, not
be used anymore. The company was compensated for the expropriation of the land. According to the EU
Member State’s national law, no compensation was due for the futile mining license, and forgone profits
from landfill. After the landowner was involved in over a decade of litigation, in 2017, the European Court
of Human Rights ruled that not compensating for the unusable mining license amounted to breach of the
European Convention of Human Rights’ Protocol No. 1. Article 1 of the Protocol entitles everyone to a
peaceful enjoyment of its property. Deprivation of someone’s property by government must be

compensated.?®

Replying to the Commission’s open public consultation (OPC) on a Prospective Framework on
Intra-EU Investment Protection, a business representative organisation wrote: “"Even though the
principle of what constitutes a measure of investment expropriation has already been stated by
the CJEU or by the legislation of numerous Member States, there are still significant discrepancies
between Member States”. Moreover, business representatives feel that EU rules are sometimes
less specific than BITs, including those concluded with third countries, allegedly giving investors
from these countries an unfair advantage over intra-EU investors investing in the Single Market
(since BITs remain in force for relations with third countries). According to the OPC results, most
respondents are in favour of further defining what constitutes expropriation. Investors note the
lack of uniform interpretation across Member States and ask for directly applicable EU rules. In
particular, more than 80% of business associations and companies believe that it would be useful
to further specify which Member State measures can constitute expropriation of an investment as
well as the rights investors enjoy in this case, while this is not necessarily seen as a problem by
civil society respondents?®, with less than 40% of them agreeing with these statements. The
results for the questions that relate to these substantive rights are presented in detail in the
following figures.

25
26

European Conventionof Human Rights’Protocol No. 1. A rticle 1

Civil society refers to all forms of social action carried out by individuals or groups who are neither connected to, nor
managed by, the State. A civil society organisation is an organisational structure whose members serve the general
interest through a democratic process, and which plays the role of mediator between public authorities and citizens.
Examples of such organisations include: a) social partners (trades unions & employers’ groups); b) non-govemmental
organisations (e.g. for environmental & consumer protection); c) grassroots organisations (e.g. youth & family
groupings). Moreinfo available at: https://eur-lex.europa.eu/summary/glossary/civil society organisation.html
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Figure 6 OPC Results on the question “Do you think it would be useful to further specify what
Member State measure can constitute investment expropriation?”
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Source: OPCResults, DG FISMA

Figure 7 OPC Results on the question “Do you think it would be usefulto further specify the rights
investors enjoy in case of investment expropriation (e.g. compensation)?”
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While the interviews highlighted that the Charter provides protection in case of all forms of
expropriation of property by the State, establishing the extent to which indirect forms of
expropriation are covered, is burdened with uncertainties, e.g. situations where the investor
retains title to an investment, but restrictions are placed on its ability to enjoy the economic
benefits. Given the uncertainties around indirect forms of expropriation at EU level, the protection
rules at national level may diverge and lead to inequitable treatment. This could be a barrier to
ensuring that the investor has a right to compensation.

In addition, the interviews revealed that it is not always clear when an investment implies the
right to property under the Charter. There are indeed differences on how the property titles are
granted and the interpretation with regards to the rights varies depending on who is in power.
More specifically, there are significant differences in the interpretations from one Member State
to the other with regards to what is covered by the protection of property and in particular of the
word “possessions” within the meaning of Article 17 of the Charter of Fundamental Rights.
Moreover, the rules determining the amount of compensation, the methodologies for calculating
it and the related procedures vary from on Member State to another. In addition, there are
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differences with regard to the definition of eligible damages for compensation. The same
circumstances and consequent losses can lead to a right to compensation in one Member State
but not in another.

Furthermore, it was the perception of some interviewees that compensation decisions are
increasingly politically driven rather than based on the facts of the case.

(b) Insufficient safeguards related to administrative conduct

Uneven or inadequate investment protection rules are also reflected in the fact that safeguards
related to administrative conduct are insufficient. The European Commissions’ Single Market
Scoreboard has identified unnecessary administrative burdens as one of the obstacles to be
tackled in order to improve investment performance in the EU.?7 Additionally, the EU is seeking
to reduce delays in obtaining government permits and approvals in order to facilitate investment
and encourage the setting up of a more transparent, efficient and predictable business climate
for investors.28

According to a European Central Bank legal working paper, almost all investment protection
treaties guarantee full protection and security for cross-border investments as well as Fair and
Equitable Treatment (FET). The FET commonly ensures protection for foreign investors against
arbitrary and discriminatory treatment as well as transparency of state conduct while enacting
measures affecting protected investments. At the same time, failure to afford FET is the most
frequently invoked claim in investment arbitrations relating to the banking and financial sector,
whereby the authors of the ECB working paper were predominantly looking at cases involving
third countries, not at intra-EU cases. Nonetheless, when arbitration claims relating to financial
investment arise, the lack of FET seems to be the biggest challenge for investors, including
unreasonable treatment, denial of justice, coercion, or even harassment. 2°

Furthermore, administrative authorities sometimes have competences as well as obligations vis -
a-vis the investor from one Member State, naturally varying from Member State to Member State,
which may conflict with the investor’s rights under EU law. For example, in some Member States
authorities may have no obligation under national law to justify their decisions in writing (such as
closing a business on the ground that illegal activities are suspicious), which falls short of a
Member State’s obligations under the Charter, violating the fundamental right of the concerned
person to ascertain the reasons of the decision taken and to defend their rights in the best
conditions.3°

Looking in general at the obstacles to cross-border activity in the EU, a national association of
chambers of industry and commerce has highlighted the excessive bureaucracy, the inefficiency
of procedures and the lack of digitalisation of procedures as main challenges. 3!

Similarly, according to a survey conducted by the special task force (of Member States,
Commission and the EIB) on investment in the EU32, administrative capacity was pointed out by
Member States as a specific issue when talking about the main cross-cutting barriers to increased

27
28
29

https://ec.europa.eu/internal market/scoreboard/integration market openness/fdi/index en.htm#priorities

EC. InvestmentFacilitation. httos://ec.eurona.eu/trade/nolicv/accessina-markets/investment/

The new challenges raised by investment arbitration for the EU legal order, European Central Bank, 2019,

https://www.ecb.europa.eu/pub/pdf/scplps/ecb.lwpl9—e4d0a59cea.en.pdf.

30 CJEU.CaseC-230/18, ECLI:EU:C:2019:383 - PI v. Landespolizeidirektion Tirol ("PI”) orsee Annex Il - case studies (case
study 1V)..

31 surveyon Single Market Obstacles, D IHK 2019.

32 This taskforce was created uponrequestof the ECOFIN Council to the European Commissionandthe EIB, in ¢ oordination

with Member States. | ts overall objectives were to: a) provide an overview of the main investment trends and needs; b)

analyse the main barriers and bottlenecks to investment; ¢) propose practical solutions to overcome those barriers and

bottlenecks; d) identify strategic investments with EU added value that could be undertaken in the short run; and e)

make recommendations for developing a credible and transparentpipeline for the mediumto longtem.
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investments within the EU. In particular, the administrative burden related to investments is
identified as a major bottleneck during the investment process and has been defined as the main
barrier to investment implementation in a couple of cases by the special task force. Furthermore,
according to the same study, unnecessary administrative burdens can be a significant cost for
potential investors, especially for SMEs, and can lead to reduced investments and substitution
towards the informal sector where rules can be more easily circumvented. 33

UNCTAD in one of its factsheets identified administrative procedures and difficulties relating to
these as the main measures challenged in intra-EU investor-state arbitration cases, as well.34

According to the respondents to the study’s survey, administrative conduct and the treatment of
foreign investors is the second most important factor that affects investment decisions. This was
perceived by 57% of the respondents as a key factor (Figure 4). Furthermore, the study survey
reiterates that there is a lack of confidence in relation to the conduct of public administrations
being transparent, predictable and duly motivated (i.e. a proper motivation of administrative
decisions was provided), with 43 respondents (55%) of the respondents disagreeing with this
statement and only 20 respondents (26%) agreeing with it.

Interviewees perceived that some administrations are politically biased and also highlighted the
time needed to approve investments, that sometimes those working in administrations do not
have the knowledge they need for the position, or are not client-oriented, resulting in delays in
the procedures. Therefore, as presented in this section, there are several indications that indeed
the safeguards related to administrative conduct are ineffective or insufficient.

(c) Ineffective safeguards to ensure the predictability and stability of the regulatory
framework and lack of clarity on legitimate expectations

Finally, uneven or inadequate investment protection rules are also reflected in the fact that
safeguards ensuring the predictability and stability of the regulatory framework are ineffective
and the protection of legitimate expectations is unclear. In its response to the Open Public
Consultation on this issue organised by the Commission, a national Association of Insurers in a
Western European Member State highlighted this: “A stable and favourable investment
environment and adequate protection of investments are crucial for more cross-border
investments.” Indeed, legal certainty and legitimate expectations are basic principles of EU law.3°
“However, it is only in certain circumstances that EU investors can, on the basis of the protection
of their legitimate expectations, challenge the amendment of existing rules or the adoption of new
rules falling within the scope of EU law.” 36,

When identifying the obstacles to cross-border activity in several EU Member States, the
Association of German Chambers of Industry and Commerce (DIHK) highlighted the inconsistent
implementation of EU laws, leading to legal uncertainty and distortions of competition as being a
challenge. Indeed, the transposition of EU laws into national laws seems to be an issue,
emphasised by the inconsistent interpretation and lack of knowledge of EU laws in national
jurisdictions.3” An EIB study on Investment Barriers cites that regulatory uncertainty causes
project revenue risk, which reduces project viability, investment, private sector interest and
innovation.38

33 https://www.eib.org/attachments/efsi_special task force report on investment in the eu en.pdf

34 https://unctad.org/system/files/official-document/diaepcb2018d7_en.pdf

35 https://eur-lex.europa.eu/legal-content/en/T XT/2uri=C ELEX%3A52018DC0547

36 protectionofintra-EUinvestment, E uropean Commission, 2018 at 111.3

37 surveyon Single Market Obstacles, D IHK 2019.

38 EIBStudy“Breaking Down InvestmentBarriers at Ground level
https://www.eib.org/attachments/thematic/breaking down investment barriers en.pdf
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Lack of stability and a well-designed regulatory framework are also identified as major barriers to
investments by the special task force on investment in the EU. The survey of the task force
highlights the regulatory constraints, such as the non-transposition of EU directives into national
law and unnecessary regulatory burdens, hamper investments in the EU.3° Similarly, UNCTAD
identified regulatory instability as well as regulatory decisions as major issues challenged in intra -
EU investor-state arbitration cases.*?

Most interviewees stressed that the predictability of regulatory frameworks can be considered as
one of the main drivers for cross-border investment. According to some#1, the predictability and
the stability of the regulatory framework are particularly important for long-term investments as
these are usually capital intensive and need to be planned, financed and operated over long
periods. One area creating uncertainty according to some interviewees is the absence of a codified
legal framework for investment protection is an issue as it causes uncertainty among investors.

An interviewee for whom the predictability is by far the biggest problem also believes that
decisions are currently too often politically driven and biased against large companies, especially
in Eastern European countries, with a lack of consultation or time for enough consultation or time
to adapt, and that the European Commission is too slow in calling Member States to account.

Difficulties in finding information on investment protection rules

The third driver is that finding information on investment protection rules can be challenging.
Further to that, according to the European Commission, businesses express difficulties about
obtaining information on market opportunities, potential business partners as well as regulatory
requirements.*? This assessment is also proved by the fact that the EU is seeking to make
information on investment rules public and easily accessible in order to facilitate investment and
encourage the setting up of a more transparent, efficient and predictable business climate for
investors in its external trade policy, vis a vis third countries.*3® Additional literature in this area is
limited. From the available literature, the inaccessibility of information on rules and requirements
has been put forward by the European Chambers of Commerce as one of the main barriers to the
single market (69% of their members consider it is an obstacle). **

In addition, according to the analysis of Business Europe, “"Only one in four smaller businesses
(SMEs) currently trades within the EU; many more would be inclined to if there were fewer
administrative and legal barriers.” Business Europe, the European Banking Federation and
Eurocommerce report the same issues.®

The study interviews highlighted that transparency and finding information are a clear issue; some
markets are very difficult to assess from another country, as there is not enough information on
the legal frameworks to be found. The lack of clarity when it comes to exit strategies seems to be
a main challenge for example.

Moreover, the interviewees stressed that there should be more transparency and that awareness
should be built around existing investor initiatives. The study survey also examined the “ease of
finding information on EU investment protection rules” as a factor affecting investment decisions,
where only 14% of the respondents see it as not important compared to 82% who see it as
“somewhat important”, “important”, or a “key factor” in the investment decision.

39 https://www.eib.org/attachments/efsi_special task force report on investment in the eu en.pdf

40 https://unctad.org/system/files/official-document/diaepcb2018d7 en.pdf

1 Thisis also substantiatedin the literature quotedin this report.

42 |dentifyingand addressing barriers to the Single Market, E uropean Commission, 2020.

43 EC, InvestmentFacilitation, https://ec.europa.eu/trade/policy/accessing-markets/investment/

44 Eurochambres, ‘Business survey - EU I nternal Market: Barriers and Solutions’, 2019

45 Eurochambers position on Investment pbrotection in the Single Market after the termination of Intra-EU Bilateral
Investmenttreaties, Eurochambers 2020.
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Furthermore, this is confirmed by the results of the Open Public Consultation conducted by the
European Commission on “Cross-border investment within the EU - clarifying and supplementing
EU rules”. The responses to the relevant questions, show that less than 20% of companies and
none of business associations find it easy to obtain information on the rules, procedures and data
relevant for cross-border investment in the EU, (more details in the following figure) or to identify
potential projects, partners and financing sources once they are interested in cross-border
investment in the EU. The majority of stakeholders replied that it is easy to some extent to obtain
information on the rules, procedures, as they are not available or easily accessible online but
scattered across different sources. Furthermore, the majority of stakeholders believe that
investment promotion measures could help identify potential projects, partners and financing
sources.

Figure 8 OPC Results on the question “"Do you think it is easy to obtain information on the rules,
procedures and datarelevant for cross-border investmentin the EU?”

Companies (N=16) H Yes, itis easy, as all relevant
information is available online
and easily accessible

Business association (n=9
covering 11m members)

Other (n=2) H To some extent, as all relevant
information is not available or
easily accessible online, is

Public authority (n=2) scattered across different
sources or related only to some
Member States

Civil society (n=6) No, itis not easy, as no relevant
information is available

EU citizen (n=24)

Source: OPCResults, DG FISMA

This assessment of the study was also confirmed by a survey to chambers of industry and
commerce and chambers of foreign trade in one of the Member States, which has highlighted the
lack of information about the rules and requirements as a major challenge to intra-EU
investment.46

Key conclusions
Uneven or inadequate investment protection rulesin different Member States:

e A body of literature and sources validate that there are differences in compensation for
restrictions of property and economic rights in the EU. The problem is likely to be
pronounced and more in relation to banking and financial sector, primarily due to the volume
of investment.

e A number ofsources, studies and study team’s analysisindicate that the safeguards related
to administrative conduct are ineffective. Particularly insufficient safeguards for
application of good governance on the ground impact investment in the EU - this specifically
relates to implementation of good administration and governance.

46 Surveyon Single Market Obstacles, D IHK 2019.

24



e Multiple sources of research highlight safeguards to ensure the predictability and
stability of the regulatory framework and lack of clarity on legitimate expectations as a
significant issue.

Difficulties in finding information on investment protection rules. While evidence points
towards the difficulties in relation to finding information based on literature review, the scale of
the problem is not conclusive. However, the study survey, interviews and the results of the OPC
show that difficulties in finding information is a clear issue at the moment and a factor affecting
investment decisions.

2.3.2 The problem

As set out above, the listed drivers contribute to the specific problem: insufficient investment
protection and lack of investor confidence in rules protecting investment. There is a
growing body of academic literature on the topic (e.g. Bloom, 2017 and Amore and Minichilli,
2018), several institutions including the World Bank, IMF and European Commission, have
recently made explicit reference to “uncertainty” and “lack of confidence” as a driver for
investments.

Despite this development, the empirical evidence regarding the effect of uncertainty on firms’
investment activities remains limited, specifically in relation to investment protection and
enforcement. To overcome these shortcomings, the EIB in 2019 carried out a survey and multi-
faceted analysis which suggests that an increase in uncertainty has a major negative effect
on firminvestmentdecisions. The study carried out across EU suggests that, “This effect tends
to be stronger when the shock is negative than when it is positive. The results also tend to be
stronger the more dispersed are the assessments of the other firms47.” In addition, weaker firms
respond more strongly to negative shocks.

Focusing on specific target groups, several contributing factors are at play. For example, the
results of the survey for this study demonstrate a lack of confidence in the rules. The number
disagreeing with the hypothesis about the sufficiency of the current situation outnumbers those
agreeing in each case.

47 https://www.eib.org/attachments/efs/economic_investment report 2019 en.pdf
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Figure 9 Confidence in investment protection factors
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Source: Ecorys, EU Investor Survey Note: n=77; Respondents were asked to either agree or disagree with each of these
statements. “8

However, based on the results of the survey for this study, there is a difference between the
opinion of large companies and SMEs regarding confidence in some investment protection

factors?°:

Large companies are far more likely than SMEs to feel they have a clear overview of the
applicable rules protecting their investments under the EU legal framework.

A mayjority of the large companies surveyed stated that they do not trust the stability and
predictability in investment laws, while for SMEs the result is less clear because almost
one third does not have a view.

Large companies are slightly more likely to have faith in the conduct of public
administrations;

Large companies disagree more than the SMEs about the sufficiency of transparency and
access to information on investment incentives (e.g. clear laws and regulations,
information on funding opportunities);

The majority of large companies disagree that there is a low risk of unfair expropriation
or confiscation or other acts impacting their investments, while the majority of SMEs do
not have an opinion on this.

Moreover, the results of the Open Public Consultation highlight the insufficient investment
protection. In particular, only civil society and a small percentage of EU citizens find the

investment protection framework very good, while companies and business associations find it
poor, rather poor, are neutral or have no opinion. Similarly, more than 80% of the last three

stakeholder categories find useful the regulation by EU legislation of more aspects of investment

protection for all Member States.
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Intotal 77 EU companies and investors provided responses to the survey (comprising of 45% of large companies, 46%
SMEs and 9% individual investors)

It should be noted that many of the differences are small and the results of the survey are indicative as the overall
numbers are small, and half the respondents come from three countries: Austria, Germany and the N etherlands.
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Figure 10 OPC Results on the question “"What is your overall assessment of the investment
protection framework provided by EU law when investing in another Member State?”

Companies (n=19)

m1 - Poor
Business association (n=10
covering 11m members) m 2 - Rather poor
Other (n=2) 3 - Neutral
Public authority (n=2) 4 - Good
5 - Very good

Civil society (n=7)

Don’t know/no opinion / not
EU citizen (n=27) relevant

Source: OPCResults, DG FISMA

2.4 Problem definition - Specific Problem B - Difficulties in enforcing
investment protection rules and obtaining effective remedies for
cross-border investments

2.4.1 Drivers

This section addresses the drivers deriving from the Specific Problem B - the difficulties in enforcing
investment protection rules and obtaining effective remedies for cross-border investments. Identifying
the drivers that are obstacles to cross-border investments within the EU is necessary for defining the
broader problem. The drivers are all to be seen as interdependent issues, but all need to be considered
individually.

Figure 11 Drivers of problem B — Difficulties in enforcing investment protection rules and obtaining
effective remedies for cross-border investments

ENFORCEMENT SYSTEM

Concerns about effectiveness of
national enforcement mechanism in
cases involving investment
protection

Ineffective safeguards in some
procedural rules

Legal standing to challenge laws

Remedies not in the same

procedure

Interim measures

High hurdles for state liability for

breaches of EU law

Limited possibilities to prevent
problems

Source: Ecorysand Deloitte
As outlined in the figure above, the following drivers are identified:
e Limited possibilities to prevent problems;

e Concerns about effectiveness of national enforcement mechanisms in cases involving
investment protection;

¢ Ineffective safeguards in some procedural rules:
o0 Legal standing to challenge laws

o Remedies not in the same procedure
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o0 Interim measures

o High hurdles for state liability for breaches of EU law

The figure below presents the study survey responses on the hierarchy of enforcementissues, as
factors for adverse investment decisions. Among these, the concerns about effectiveness of
national enforcementmechanisms stood out in the study survey as the overriding factor, followed
by the difficulty in establishing state liability for breaches of EU law as well as insufficient
safeguards in procedural rules.

Figure 12 Main investment enforcement factors for adverse investment decisions

25 1 22
20 - 18 18
15 4
11
10 4
5 B
0 -

Concems about Difficulty in establishing Insufficient safeguardsin Limited possibilities to
effectiveness of national state liability for procedural rules, e.g. prevent problems
enforcement mechanism breaches of EU law. lack of legal standing,

notably on quality and remedies not in the same
independence of courts. procedure, or lack of

interim measures
Source: Ecorys, EU Investor Survey Note: n=44; Selection of multiple factors possible

The sections below provide an analysis of each of the above identified drivers.

Limited possibilities to prevent problems

The first driver is the limited possibilities to prevent problems. As per interviews and background
papers, there are limited possibilities to prevent or resolve problems at an early stage and
amicably; as a result, in some cases investors have no other option than to bring the matter
before a court, which in turn may lead to dispute escalation. Judicial disputes generate costs, can
damage the relationship with public authorities and can lead to the eventual withdrawal of
investments®°.

Possibilities to prevent or resolve problems at an early stage refer to “Alternative Dispute
Resolution (ADR) Methods” and comprise three different of instruments: 1) tools to avoid conflict
through preventive policies and early resolution, e.g. an Ombudsman; 2) traditional ADR
mechanisms, such as mediation to solve the conflict and 3) tools based on cooperation, including
advisory centres to provide expertise about investment strategies and methods to host states. 51

Although particularly provisions on mediation mechanisms are contained and elaborated in recent
EU international agreements with third countries®?, both investor and government are in practice
very reluctant to use mediation mechanisms to settle disputes.>3 Often the bureaucratic burden
can lead to a complicated and lengthy mediation procedure. For investors, the choice of mediation
is often overshadowed by the financial motivation of legal councils and their preference for ISDS.

50 Request for Services FISMA/2020/021B4/ST/SC for impact assessments tudy.

51 Levashova, Y. (2020), P reventionon |1 SDS Disputes: From Eardy Resolution to Limited Access, Handbook of I nternational
I nvestmentLaw and Policy

Hindelang, S. and Sassenrath, C-P. (2015), The investment chapters of the EU’s international trade and investment
agreements in a comparative perspective, European P arliament, 26-31; Hindelang, S. and Hagemeyer, T. M. (2017), In
pursuit of an international investment court. Recently negotiated investment chapters in EU comprehensive free trade
agreements in comparative perspective, 11-12, 32-47.

Levashova, Y. (2020), P reventionon |1 SDS Disputes: From Eary Resolution to Limited Access, Handbook of I nternational
I nvestmentLaw and Policy
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Furthermore, the unwillingness of investors to recourse to mediation can be explained by their
fear of being perceived incompetent because of their inability to assess the strength of the case.5*

While some initiatives to create advisory centres already exist, they are still in the inception stage,
and are tailored to smaller regions, as is the case in the South Eastern European economies.5®
Additionally, Systemic Investment Response Mechanism (SIRM) have been designed from
practices around the world to “to enable governments to identify, track, and resolve, in a timely
manner, investor-state grievances” before they escalate to disputes.>®

As far as international law and BITs alone are concerned, it is important to note that ISDS by the
way of arbitration is very infrequent with only a few cases each year in certain countries and
sectors. According to the UNCTAD, which has recorded the global cases of ISDS worldwide since
1987, intra-EU cases accounted for 20% of ISDS cases in 2017. The cumulative cases of intra-EU
ISDS cases initiated amounted to 146 between 2008 and 2018. About half of all intra-EU disputes
were directed against Spain, the Czech Republic and Poland, while most intra-EU cases were
brought by investors from Germany, Luxembourg, the Netherlands, and the United Kingdom.

The survey conducted as part of this study indicates that 46% of respondents (35) do not think
that there are sufficient mechanisms for raising concerns with public administrations, while only
16% think there are. Moreover, 45% do not believe that public administrations respondin a timely
and effective manner to investor grievances.

Figure 13 Confidence in enforcement factors

I can enforce my investor rights in
front of a national court (e.g.
independence, impartiality and
quality)
Public administrations respond to ®Yes, | agree
me in timely and effective manner No, I do not agree
to investor grievances !

I do not know / No opinion
There are sufficient mechanisms to

raise concerns with public
administrations to mitigate
problems at an early stage

0 20 40 60 80

Source: Ecors'xs, EU Investor Survey Note: n=77; Respondents were asked to either agree or disagree with eachofthese
statements.

Finally, it is worth mentioning that, even though the interviewees recognise the limited
possibilities to prevent problems as a driver, less weight was given to this compared to other
drivers. On this issue, a national chamber of commerce mentioned that a predictable framework
is certainly desirable. However, at the same time, it should be recognised that not all problems
can always be predicted or prevented. The chamber’s network usually identifies and shares the
problems in order to keep the members informed.

54 Levashova, Y. (2020), P reventionon I SDS Disputes: From Eary Resolution to Limited Access, Handbook of I nternationa

Investment Law and Policy, p.9; Hindelang, S. (2014), Study on Investor-State Dispute Settlement (‘'ISDS’) and
Alternatives of Dispute Resolution in Intemational I nvestmentLaw, in: European Parliament (ed.), Investor-State Dispute
Settlement (‘ISDS’) Provisions in the EU’s International Investment A greements, 81-82 et seqq.; Hindelang, S. and
Hagemeyer, T. M. (2017), I n pursuitof an international investment court. Recently negotiated investment c hapters in EU
comprehensive free trade agreements in comparative perspective, 11-12, 32-47.

Levashova, Y. (2020), Preventionon |1 SDS Disputes: From Eary Resolution to Limited Access, Handbook of I nternational
I nvestmentLaw and Policy

56 http://documentsl.worldbank.org/curated/en/528401576141837 231 /pdf/Political -Risk-and-Policy-Responses -
Summary-of-Research-Findings-and-Policy-lmplications.pdf

Intotal 77 EU companies and investors provided responses to the survey (comprising of 45% of large companies, 46%
SMEs and 9% individual investors).
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Concerns about effectiveness of national enforcement mechanism in cases involving
investment protection

Another driver behind the problem of investors having difficulties in enforcing investment
protection rules is linked to concerns regarding the effectiveness of national enforcement
mechanisms. Indeed, investors have low confidence in the rules protecting cross-border
investments, but also a lack of trust in their effective enforcement. According to the authors of
the EIB study on Investment Barriers, the properties of the legal system, (i.e. the protection of
property rights in legislation and in its enforcement, the prevalence of crime, and the efficiency
of the judicial system) are identified as a category of barriers to investment.>® Furthermore,
according to AFEP, several factors, such as the lack of expertise in investment protection cases in
the national courts of many EU Member States, judges’ lack of sufficient knowledge on EU and
investment law as well as capacity to work on such cases reduce the confidence in effective
enforcement of investor rights.5°

Interviewees also indicated that investors lack opportunities to invoke their rights effectively
before national courts due to the way national courts apply certain laws. This mostly refers to the
varying interpretations of substantive rules by the courts, once access is established. Among
Member States, the effectiveness of enforcement and the quality of interpretation of EU laws vary
highly according to interviewees, who cite problems of political interference with the judiciary and
not being prepared to engage in corruption.

Additional analysis of the problem suggests that not every Member State has adequate judicial
review processes. In some cases, there is insufficient judicial reviewability of administrative
decisions from another Member State. In some instances, qualifications obtained in other Member
States, such as professional attributes, were not enough considered and taken into account (see
Box 3 below). Cases indicate that there is a need for national authorities to properly carry out
these considerations to ensure an effective protection of the fundamental rights of the Charter.6°

Box 3 Case study illustrating concerns about effectiveness of national enforcement mechanisms
in cases involving investment protection

The Josep Penarroja Fa case may serve as an illustration of the concerns about effectiveness of national
enforcement mechanisms also relevant in cases involving investment protection, more specifically the
insufficient judicial reviewability of non-reasoned administrative decisions in an EU Member State. Mr.
Pefarroja Fa is a publicly accredited expert translator in Spain. He translates French into Spanish and
Spanish into French. He applied for enrolmentin the register of court expert translators in France and was
rejected. No reason was given, as there was no such requirement in national law. The competent national
court, when reviewing the rejection, did not address its substance, such as Mr. Pefiarroja Fa’s professional
qualifications as a translator. The CJEU found such review ineffective and thus incompatible with EU law,
more specifically with the freedom to provide services and the right to an effective remedy and to a fair
trial. All administrative decisions must be open to judicial scrutiny under EU law. In order to ensure that
such court reviewis effective, Mr. Pefarroja Fa should have obtained the reasons for the decision taken to
defend himself under the best possible conditions. While this case at hand relates to the provision of cross-
border services, for the purposes of illustrating the driver at hand, it does not make a difference as to
whether the Spanish entrepreneur is established in France, or whether provides its services cross-border
from Spain, as the decision of the domestic authority and the response of the CJEU would arguably be the
same.®

58 EIB Study “Breaking Down InvestmentBarriers at Ground level

https://www.eib.org/attachments/thematic/breaking down investment barriers en.pdf

https://afep.com/en/publications-en/pour-une-meilleure-protection-des-investissements-directs-en-eurone/

CJEU, Joined Cases C-372/09 and C-373/09, ECLI:EU:C:2011:156 - Josep Pefarroja Fa or see Annex Il — case studies

(case study V).

81 CJEU.Joined Cases C-372/09 and C-373/09, ECLI:EU:C:2011:156 - Josep PefiarrojaFa. or see Annex Il - case studies
(case study V).
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According to the study survey, most large companies surveyed believe that they cannot enforce
their rights properly in Member States in which they invest. At the same time, most large
companies also believe that there are insufficient mechanisms for raising concerns with public
administration to mitigate problems at an early stage. Respondents of the study survey indicated
a lack of confidence in general about being able to enforce their investor rights before a national
court, with 38% (29) lacking this confidence and only 29% (22) feeling confident that they can
obtain redress from the courts. The following figure shows that perceived lack of independence
and impartiality, length of proceeding as well as low quality of decisions are factors behind this
lack of confidence. Companies and investors attribute this lack of confidence to all three reasons
with many selecting all three of them.

Figure 14 Reasons for lack of confidence in national courts

Other, please specify 5
Due to the quality of decisions 20
Due to the length of proceedings 20
Due to the independence and impartiality of proceedings 21
0 5 10 15 20 25

Source: Ecorys, EU Investor Survey, Note: n=30; multiple s election possible

The interviews indicate that the willingness to investin other Member States is hindered by a lack
of effectiveness in enforcement. Interviews further highlight that in some Member States national
courts lack capacity and expertise on EU investment law, there is a lack of guarantee on the
quality of judgments, especially with regard to independence and length of the procedure. In
addition, the rights of the investor technically exist, but these are not efficiently enforced within
the Member States. This leads to long procedures and losses on their investment for the
businesses. Furthermore, it was pointed out during the interviews that preliminary rulings before
the CJEU take too long while access to annulment procedures before the CJEU is difficult.

The concerns about effectiveness of national enforcement mechanism in cases involving
investment protection are also highlighted in the Open Public Consultation. In particular, most
stakeholders (more than 90% of companies and more than 80% of business associations) think
that better enforcement by the authorities and courts of the Member State where the investment
is located would not help or would only partially address enforcement concerns. At the same time,
more than 90% of companies, and 100% of business associations believe that improving
enforcement mechanisms at EU level would be needed. It is particularly interesting to note that
around 60% of the civil society respondents®? seem to have a completely different view and
disagree with the last statement.

Ineffective safeguards in some procedural rules

The last driver of this specific problem is the ineffective safeguards in some procedural rules.
These ineffective safeguards include, among others:

(a) Legal standing to challenge laws;

(b) Remedies not in the same procedure;

52 Civil society refers to all forms of social action carried out by individuals or groups who are neither connected to, nor

managed by, the State. A civil society organisation is an organisational structure whose members serve the general
interest through a democratic process, and which plays the role of mediator between public authorities and citizens.
Examples of such organisations include: a) social partners (trades unions & employers’ groups); b) non-govemmental
organisations (e.g. for environmental & consumer protection); c) grassroots organisations (e.g. youth & family
groupings). More info available at: https://eur-lex.europa.eu/summary/glossary/civil society organisation.html
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(c) Interim measures;
(d) High hurdles for state liability for breaches of EU law.

The first ineffective safeguard is the lack of legal standing to challenge laws directly in
certain situations. This absence of legal standing to bring investment protection claims and
court action directly against certain types of national measures creates concerns for cross-border
investors about the practical effectiveness of some procedural rules. This may also complicate or
impede access to remedies, as described in the following sub-section.

The second ineffective safeguard is the fact that remedies need to be invoked in a different
procedure. Based on the feedback received in the Open Public Consultation, the remedies for
breach of EU investment law by the State include, among others, annulment of national measures,
provisional measures (interim relief), request to interpret national law in a way that is consistent
with EU law, disapply national provisions that are contrary to EU law, award damages, and
restitution (e.g. of the claimed good).

Sometimes, under the law in some Member States, a claim for compensation of expropriation has
to be decided in proceedings concerning the legality of the measure first, and the amount of
compensation is set in subsequent proceedings. If the investor wishes to challenge such decisions,
he may have to bring separate claims in different courts. Such a two-step approach may lead to
uncertainty and inefficiency in the course of judicial proceedings, for example with regard to
securing sufficient compensation for expropriation of a licence.®® See a case study in the box
below.

Box 4 Case study illustrating ineffective safeguards in some procedural rules

United Video may serve as an illustration of the driver of ineffective safeguards in some procedural rules.
The case relates to a patent dispute. The business defending itself against an unsuccessful claim could,
according to national legislation, reclaim only 6 percent of the costs for its lawyers. However, the fair
allocation of legal costs potentially occurring when investors seek to defend their investment-related rights
and interests will also be determinative for their effective safeguarding and enforcement. The CJEU stated
that EU law requires that the unsuccessful party infringing rights of the other party must bear ‘reasonable’
legal costs. This is motivated by the fact that otherwise a party could be inclined to actually infringe rights
of other parties, if the infringing party had only to reimburse a small part of the reasonable lawyer's fees
incurred by the injured right holder, defending its interest in court. A Member State’s legislation which
allows for reimbursement of merely a fraction of the real costs relating to lawyers’ fees undermines a high
level of protection of such rights in the internal market.%*

Procedures to obtain remedies for undue action by public authorities do exist. These procedures
clarify, for example, under what conditions remedies can be claimed for breaches of investment
protection rules by public authorities and which type of remedies can be claimed (e.g. restitution,
compensation). However, access to these remedies might sometimes be complicated or impeded
(for example due to lack of legal standing to bring court action against certain types of national
measures, as mentioned in the previous sub-section). Therefore, the issue of the practical
effectiveness of some procedural rules arises.

The results of the OPC confirm this assessment on the effectiveness of remedy procedures®®.
These results, which are presented in detail in the following figures, show that among the

83 European Court of Human Rights (“ECtHR"), WerraNaturstein GmbH & Co KG v Germany, No. 32377/12

(“Werra Naturstein”). orsee Annex |l -casestudies(casestudyl).

64 CJEU, C-57/15, ECLI:EU:C:2016:611 - United Video Properties Inc. v. Telenet NV (“United Video”).

85 This question refers to the remedies previously mentioned, i.e. annulment of national measures, provisional measures
(interimrelief), requestto interpretnational lawin a way that is consistent with EU law, disapply national provisions that
are contrary to EU law, award damages, and restitution.
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respondents only around 25% of companies, 40% of business associations and around 35% of
citizens believe that the available remedies are appropriate, while the rest disagree with the
statement or have no opinion.

Figure 15 OPCResults on the question "Have you ever experienced/Do you know about a situation
where you/the investor claimed one of those remedies?”

Investors (n=25)

Other (n=2) mYes

Public authority (n=1) No

Don't know/no opinion / not

Civil society (n=7) relevant

EU citizen (n=25)

Source: OPCResults, DG FISMA

Figure 16 OPC Results on the question “If you ever experienced/ know about a situation where
you/the investor claimed one of those remedies, do you consider that the remedies available were

appropriate?”

Companies (n=8)

. . . HYes
Business association (n=5 covering
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No

Other (n=2)
Don't know/no opinion / not
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EU citizen (n=12)
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Source: OPCResults, DG FISMA

The third ineffective safeguard is linked to effectiveness of interim measures. Interim measures
would allow preventing irreparable damage to investments before a final judicial decision.
However, limited literature in this arena makes it complicated to fully assess the issue and its
scale.

The fourth ineffective safeguard relates to high hurdles for state liability for breaches of EU
laws. The Member States have to provide an effective procedure enabling investors to seek
damages in the event of a breach of their rights under the EU law. However, due to the diversity
of national procedural laws, it can be challenging for cross-border investors to make a claim on
the state liability for breaches of EU law. Nevertheless, requirements for extra-contractual state
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liability in the event of violation of EU law is provided by the Court of Justice®®; the standard to
succeed with the claim is however rather high.

Specific actions, as in the case of patents, can also have dissuasive effects: the legal costs for a
business can be unreasonably high, but not reimbursed per domestic legislation. %7

The interviewees emphasised the desirability that a solution be found for the investing business
without the need to pay high legal costs. Indeed, only large companies are well equipped for this
and have the appropriate resources.

Key conclusions

Some possibilities to prevent problems do exist. However, sources show that, despite
particular provisions on mediation mechanisms in international agreements being elaborated in
recent EU agreements (with third countries), both parties are in practice very reluctant to use
mediation mechanisms to settle disputes due to the bureaucratic burden.

Several sources, including literature, interviews and surveys show that national enforcement
mechanisms in cases involving investment protection are seen as ineffective in some
cases, or difficult and long in other cases. This is particularly pronounced in specific Member
States.

2.4.2 The problem

The drivers presented in the previous section cause the following specific problem: " Difficulties
in enforcing investment protection rules and obtaining effective remedies for cross-
border investments”.

The authors of the EIB study on investment barriers, have identified the enforcementof legislation
aiming at the protection of property rights, the prevalence of crime, and the efficiency of the
judicial system as a barrier to investment.®® Moreover, the AFEP states that in many EU Member
States the national courts lack expertise in investment protection cases, the judges lack sufficient
knowledge on EU and international investment law as well as capacity to work on such cases. This
reduces the confidence in effective enforcement of investor rights. %°

The study survey showed that 42% of the respondents expressed a lack of confidence in the
enforcement of investor rights across the EU. This is further confirmed by the results of the Open
Public Consultation. It is overwhelmingly the view of companies (more than 80%) and business
associations (100%) that the current system is not working well.

86 Pprotectionofintra-EUinvestment, European Commission, 2018

87 CJEU, C-57/15,ECLI:EU:C:2016:611 - United Video Properties I nc. v. Telenet NV (“United Video”) or see Annex |1 —
case studies (case study I11).

EIBStudy“Breaking Down InvestmentBarriers at Ground level
https://www.eib.org/attachments/thematic/breaking down investment barriers en.pdf
https://afep.com/en/publications-en/pour-une-meilleure-protection-des-investissements-directs-en-europe/
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Figure 17 OPC Results on the question “"Do you think the current system of enforcement of EU
investment rules in Member States works adequately?”

Companies (n=18)

Business association (n=10 HYes
covering 11m members)

Other (n=2) H Not always
Public authority (n=2) No

Civil society (n=8) Don’t know/no opinion / not
relevant
EU citizen (n=26)

Source: OPCResults, DG FISMA

However, as outlined in earlier sections, the analysis of the drivers indicates that the scale of the problem is
possibly concentrated in specific Member States.

2.5 Consequences

The two broader problems outlined in earlier sections contribute to a number of effects or

consequences. As presentedin the problem tree (Figure 1), the following consequences have been
identified:

e Lack of predictability, stability, and clarity of the investment protection framework;

e Lack of confidence in preventive, protective and enforcement rules and systems;

e Higher costs of cross-border investment;

e Reduction in intra-EU investments (withdrawn or deterred) or diversion outside the EU;

. Reduced competitiveness, lower economic and social growth;

e Unexploited potential of the Single Market and slower achievement of the Capital Markets
Union;

e Loss of jobs and business along supply chains, cancelled infrastructure projects in host
States.

2.5.1 Lack of predictability, stability, and clarity of the investment protection
framework

The first consequence in this problem tree is the lack of predictability, stability, and clarity of the
investment protection framework. The regulatory environment has a direct impact on investment,
as in order to trigger investment, the regulatory framework at the European as well as national
level needs to be clear, predictable and stable. This is particularly true for long-term investment
and projects that can span several years or even decades: for example - an investor eyeing a
major renewable energy project would need certainty about the policy approach and relevant
legislation regarding emission levels and energy-targets.’® The European Commissions’ Single
Market Scoreboard has pointed out the need for regulatory stability to be strengthened as one of
the obstacles to be tackled in order to improve investment performance inthe EU.71 The European

7 EC - EIB Factsheet on Improving the Investment Environment, https://ec.europa.eu/commission/sites/beta-
political/files/factsheet4-environment en.pdf
https://ec.europa.eu/internal market/scoreboard/integration market openness/fdi/index en.htm#priorities
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Investment Bank’s 2019 Investment Survey also shows business regulations as an important long
term barrier to investment, with a percentage of around 60% of share of firms.”?

2.5.2 Lack of confidence in preventive, protective and enforcement rules and
systems

The second consequence in the problem tree is the lack of confidence in preventive, protective
and enforcementrules and systems. Enforcement of and compliance with EU law, and in particular
in the single market, are not only legally necessary but also of economic importance for business,
consumers and the European economy at large. Only with reliable, permanent and effective
enforcement will all the potential gains from the single market be fully reaped.”3

Proper enforcement of EU law in the single marketis as crucial as enacting the EU laws in the first
place. In business circles there are lingering doubts about the effectiveness of enforcement of
single market laws, including case law of the Courtof Justice of the European Union (CJEU). These
doubts cause frustration, higher costs (than necessary under EU law) and missed opportunities
for European business. Such frustrations or anxieties may also play a role in the temporary
provision of cross-border services (by ‘posted workers’) or with specific forms of establishment in
some services sectors. ’* The lack of confidence in the enforcement of investor rights across the
EU was also expressed by 42% of the respondents of the study survey.

2.5.3 Higher costs of cross-border investment

The “lack of predictability, stability, and clarity of the investment protection framework” and the
“lack of confidence in preventive, protective and enforcementrules and systems” in turn generally
lead to higher costs of cross-border investment. Indeed, in addition to the inherent costs of
investing in another country (mainly due to market research and complying with national
administrative requirements), cross-border investors risk incurring additional legal costs. These
can be linked to getting advice to provide clarity on the investor protection framework, support
for navigating the national administrative landscape or to understand the impact of a sudden
change in legislation on their ongoing investment. Otherwise, in case a problem arises where legal
counsel is required to in case of litigation or the investor is expropriated and not appropriately
compensated for their initial investment. Such legal costs, including the need to revert to experts
in the area of the investment (who can estimate the damages for example), can amount to
important costs for investors. The European Court of Human Rights case Werra Naturstein GmbH
& Co KG v Germany, for instance, led to EUR 470,000 in legal costs and an estimated loss and
additional costs amounting to more than EUR 3 589 000, and was ultimately only partly
compensated. The ECtHR closed the case by accepting a unilateral offer by the government for
compensation in the amount of 1,000,000.

Although the amount of the costs varies depending on the type of investment carried out (larger
investors will make higher investments so the size of the loss will also be proportionally larger),
all investors are subject to these potential costs linked to the problems at hand, which can, in
turn, impact their investments.
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73

EIBIS 2019, https://www.eib.org/attachments/efs/eibis 2019 european union en.pdf
Quoting : Pelkmans J, Correia de Brito A., Enforcement in the EU Single Market
http://aei.pitt.edu/47686/1/Enforcement in the EU Single Market.pdf

Quoting : Pelkmans J, Correia de Brito A., Enforcement in the EU Single Market
http://aei.pitt.edu/47686/1/Enforcement in the EU Single Market.pdf
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2.5.4 Reduction in intra-EU investments (withdrawn and deterred) or
diversion outside the EU

Another consequence resulting from the drivers, problems and first order consequences described
above is the reduction in EU investment (withdrawn and deterred) or diversion outside the EU.
While reduction in intra-EU investments is induced by a multitude of business environment and
regulatory factors, some studies indicate causal linkages with several of the protection and
enforcementdrivers. For example, a paper developed by the World Bank Group and the European
Commission, based on investor survey data and investor-state dispute settlement (ISDS)
information, also showed that there is a link between the lack of transparency and predictability
of government agencies as well as adverse regulatory changes, and the withdrawal and
cancellations of FDI.75

The interviews of the study further indicate that, due to the lack of protection and confidence in
the existing rules, investors are withdrawing investments and reducing the scale of their
investments within the EU, namely, to mitigate risks. Statistically, the Bruegel Analysis of
developments in EU capital flows in the global context’® in late 2019 demonstrated that there has
been a decline in intra-EU gross flows and that this is more marked in the case of FDI than
portfolio investment. It cited a number of factors, some relating to the international context.
Moreover, the data covered the EU-28 and a period of Brexit-related uncertainty which has
affected investment into the UK. Therefore, it cannot be fully concluded that the consequence is
directly linked to specific drivers in this case.

However, the assessmentof stagnation or decline is confirmed by the study survey, which showed
that only 9% of the companies had expanded investments (Germany 7 respondents, France 4,
and 3 for Belgium, Luxembourg, Netherlands and Romania). At the same time, another negative
impact in the investment behaviour that was revealed from the survey result is the fact that
divestment, delay or redirection of investment was reported 69 times (including 15 times in
Romania, 14 in Poland, 13 in Hungary, 11 in France and Latvia and 10 times for both Germany
and ltaly).

The figure below presents all the responses provided by companies, to the study survey question
on how concerns about investment protection and enforcement factors have influenced their
investment behaviour. Forty-one of the respondents indicated that their investments were
adversely affected, as they either reduced, redirected, delayed, or divested their investments.
Two further respondents said they plan to do so. Meanwhile, 26 respondents did not report any
adverse effects as they are either continuing to invest at the same level, expanded or plan to
expand investments. In some cases, a combination of answers was received, for example, some
companies both divested and delayed their investments.

> World Bank Group and European Commission, “Retention and Expansion of Foreign Direct Investment”,

http://documentsil.worldbank.org/curated/en/5284015761418372 31 /pdf/Political-Risk-and-Policy-Responses -
Summary-of-Research-Findings-and-Policy-lmplications.pdf
Analysis of developments in EU capital flows in the global context p. 70 https://www.bruegel.orgAp-
content/uploads/2019/01/181101 -study-capital-flows en.pdf
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Figure 18 Effect on the investment behaviour

Source: Ecorys, EU Investor Survey, Note: n=70; multiple s election possible.

This assessment is confirmed by the results of the Open Public Consultation conducted by the
European Commission on “Cross-border investment within the EU - clarifying and supplementing
EU rules”, as presented in the following figures. In particular, the majority of business
associations, (more than 70%) companies (more than 50%) and public authorities (100%o)
consider that the protection offered by the investment regulatory framework within the EU has a
major or significant negative impact on the decision to make a cross-border investment.

Figure 19 OPC Results on the question “"Do you consider that the protection offered by the

investment regulatory framework within the EU has a negative impact on the decision to make a
cross-borderinvestment?”
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2.5.5 Reduced competitiveness, lower economic and social growth

Fewer investments lead to reduced competitiveness of European companies, while reduced
competitiveness in turn further leads to lower economic and social growth in EU Member States.
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Through FDI and investment in general, business and individuals contribute to the economic’’
and social growth of host countries”®. By introducing (or failing to tackle) barriers to investment,
problems (and their drivers) such as the ones described in this report diminish an economy’s
potential for productivity (as there is a reduced transfer of technology and management know -
how that would come from business investors”®) and long-term economic growth. It also does not
allow to grow the physical capital available in the host country and diminishes the potential for
the improvement of future productivity, growth and employment, which impacts opportunities for
local businesses to scale up. 8° In fact, interviewees highlighted that EU investors are choosing to
divert their investments into third countries because, as mentioned further above in the drivers
of problem A, BITs concluded with third countries remain and they feel their rights are better
guaranteed outside of the EU.

Moreover, due to this divergence of investments to third countries, it is not only the
competitiveness of local business that is hampered, but the potential of other EU firms to grow
and create EU wide champions who can compete in the global sphere. Undermining the ability of
European firms to compete in the global economy, also limits the possibility to provide rewarding
jobs and a high standard of living to EU citizens.8?

Although there is currently no direct evidence that links directly the problems to the consequences
described in this sub-section, the links between the problems and the different consequences
described above, would support the assumption that the EU might not be achieving its full
potential in terms of competitiveness, and economic and social growth and this could be due to,
amongst other reasons, the problems developed in this study. It should also be noted that there
are other factors impacting competitiveness, and economic and social growth, so it is not always
possible to provide evidence of the direct link between the two problems and this consequence in
a specific context.

2.5.6 Loss of jobs and business along supply chains, cancelled infrastructure
projects in host states

The sixth consequence is the loss of jobs or jobs foregone along supply chains and the cancellation
of infrastructure projects in host states. Indeed, due to positive spill-over effects brought about
by investments such as FDI, new investments bring employment, but also horizontal investments
linked to value chains®2. With new investments, local people can be employed by the investor or
can benefit from the rental or sale of their land to cross-border investors. This opportunity for
employment and revenues diminishes when investors do not feel confident about investing. If an
investor comes to another Member State, employs people, but then leaves because of the
complexities or uncertainties, these people will lose their jobs. The authors of the EIB study on
investment barriers also recognise that investment barriers and subdued investment activity
diminish employment and limit the creation of new jobs.83

This assessmentis supported again by the study survey, which showed that 71% (55) of the 77
respondents had experienced an impactin loss of revenue to at least some extent as well as over

77 https://ec.europa.eu/trade/policy/accessing-markets/investment/

78 World Bank Group and European Commission, “Retentionand Expansion of Foreign Direct I nvestment”,
http://documentsil.worldbank.org/curated/en/528401576141837231/pdf/Palitical-Risk-and-Policy-Responses-
Summary-of-Research-Findings-and-Policy-lmplications.pdf

7S https://wps-feb.ugent.be/Papers/wp 12 822.pdf

80 EIB Study“Breaking Down InvestmentBarriers at Groundlevel
https://www.eib.org/attachments/thematic/breaking down investment barriers en.pdf

81 EIBStudy“Breaking Down InvestmentBarriers at Ground level

https://www.eib.org/attachments/thematic/breaking down investment barriers en.pdf

Supply Chain Fragmentationand Spillovers from Foreign Direct | nvestment, https://wps-

feb.ugent.be/Papers/wp 12 822.pdf

EIBStudy“Breaking Down InvestmentBarriers at Ground level

https://www.eib.org/attachments/thematic/breaking down investment barriers en.pdf
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half of the respondents with 64% (50 respondents) and 57% (44 respondents) respectively had
been impacted in terms of a loss of technology knowledge or finance and loss of jobs. Bankruptcy
had hit 39% of respondents.

Figure 20 Impacts on businesses already caused by investment protection challenges

Bankruptcy
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finance ¥ High impact
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Very small impact
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Source: Ecorys, EU Investor Survey. Note: n=77. 8

With regards to the loss of jobs, around 36% of respondents answered having been impacted
either moderately, highly or very highly due to investment protection challenges. The extent of
this impact varied by size of company, with large companies reporting a stronger impact compared
to that for SMEs. This is possibly due to the fact that SMEs’ investments are smaller and thus
entail a smaller creation of jobs than large companies. Therefore, even though the impact in
comparison to larger companies is lesser, it is relative - any small impact on revenue or loss of
jobs can potentially impact SMEs investment behaviour.

Moreover, it should be noted that, on top of the potential impact on loss of jobs, a reduction in
investment also entails a reduction in the potential for creation of jobs. Although this aspect was
not tackled through the survey, as mentioned in the previous sub-section, literature shows that
an increase in investment leads to economic growth and job creation®5.

In sum, although there is no conclusive empirical evidence that links the problems to the
consequences described in this sub-section, the study survey, OPC results (with due respect to
the data limitations) and limited literature sources establish direct conceptual links between the
identified problems and the different consequences, such as loss of jobs or revenues. This could
however be further examined and clarified by the means of a future study dedicated to this topic.

2.5.7 Unexploited potential of the Single Market and slower achievement of
the Capital Markets Union

The final consequence is the unexploited potential of the Single Market and slower achievement
of the Capital Markets Union. As described above, investments can play a role in spurring
economic growth and the creation of jobs in the receiving economy. Moreover, the level of FDI
may indicate — among many other factors - a particular attractiveness or competitiveness of an

85 EIBStudy“Breaking Down InvestmentBarriers at Ground level

https://www.eib.org/attachments/the matic/breaking down investment barriers _en.pdf
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economy. Measuring the levels and trends of FDIs in the EU’s Single Market is thus a relevant
exercise in order to assess the latter’s performance and attractiveness. 86

A prerequisite for a proper functioning system and particularly capital markets is appropriate
Investor protection and enforcement. According to studies, the recent agreementon the European
Supervisory Authorities (ESAs) review has “provided the European Securities and Markets
Authority (ESMA) more competencies and staff, however, more supervisory convergence will be
key to create the impression of a truly single market. The European Commission and the European
Court of Justice (ECJ) will need to be vigilant that rules are respected, and prevent regulatory
arbitrage, which undermines the attractiveness of the European capital markets”®’, not just in
relation to cross-border investments but also from third countries.

The final report of the High-Level Forum on the Capital Markets Union (CMU) reports on the
obstacles to an EU CMU. Among the issues stressed are the difference in the allocation of
ownership rights and execution of entittements for shareholders across Member States as well as
the difference and inefficiency of insolvency and refund procedures in the event of debtor default
in some Member States.

Markets for Europe stresses that, in order to facilitate the creation of the CMU, cross-border
investments need to be made as easy and reliable as domestic investments. 88 Similarly, according
to a special report of the European Courtof Auditors barriers to intra-EU cross-border investments
need to be reduced in order to facilitate the implementation of the CMU 8° and the authors of the
EIB study on investment barriers conclude that if structural barriers to intra-EU investments are
resolved and these investments through higher protection facilitated, the potential of the Single
Market will unleash.°

Therefore, it cannot be concluded that the resolution of the two problems will fully solve this issue
however it will add towards the building blocks for a holistic framework.

Conclusions

The consequences presented in this section are interrelated, creating a domino effect from the
less to the mostimportant one. The “lack of predictability, stability, and clarity of the investment
protection framework” and the “lack of confidence in preventive, protective and enforcement rules
and systems” are leading to higher costs of cross-border investment. Although the amount of the
costs varies depending on the type of investment carried out, all investors are subject to these
potential costs linked to the problems at hand, which can, in turn, affect their investments.
Furthermore, there is currently no conclusive evidence, except investor surveys that links the
investment protection and facilitation framework in the EU to the consequences described in this
sub-section. Literature sources, study survey and OPC results (with due respect to data
limitations) nonetheless show that there is a link between the different problems and
consequences, supporting the assumption that the EU might not be achieving its full potential in
terms of competitiveness, and economic and social growth. As a final and most important
consequence, EU’s Single Market does not reach its full potential and slows down the achievement
of the Capital Markets Union.

2.6 Baseline quantification

86 https://ec.europa.eu/internal_market/scoreboard/integration market openness/fdi/index_en.htm

87
88
89
90

https://www.c eps.eu/wp-content/uploads/2019/07/Rebranding -Capital-Markets-Union.pdf
Markets4Europe: T ransforming Europe's capital markets
https://www.eca.europa.eu/en/Pages/Docltem.aspx?did=57011
https://www.eib.org/attachments/thematic/breaking down investment barriers en.pdf
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If no action were taken at EU level, the two problems identified in this study would remain
unresolved, namely a) the insufficient investment protection and lack of investor confidence in
rules protecting investment and b) difficulties in enforcing investment protection rules and
obtaining effective remedies for cross-border investments. Unresolved problems would lead to
concomitant negative impacts on competitiveness, and the economy and society of the EU as laid
out in section 2.5. Thus, ultimately, the European Single Market would not reach its full potential
and achievement of the Capital Markets Union could be slowed down or be at risk.

2.6.1 Stylised investment process

We rely on a stylised investment process to structure the establishment of a baseline scenario
and the assessment of impacts. We retain four major phases of the investment process that are
affected by the policy options under consideration:

e The search phase: the search for investment opportunities is affected by the accessibility of
information, the language, and the type of publicity channels.

e The investment decision phase: the screening of opportunities is affected by the expected
returns on investment which stem among other factors from the level of perceived risk and
the investment costs (direct or indirect, set-up, legal protection, recovering...). Perceived risk
is driven by the level of trust in the financials of the investment project, but also the level of
trust in the investment environment, including the legal protection and the enforcement of
fundamental rights.

¢ The operation phase: if a problem arises, the operation phase includes the assessment of
the legal situation, the search for early solutions, the administrative procedures, and the court
process.

e The termination phase: either at the end of the planned operation period or at an earlier
date, the investment is liquidated and the return on investment is realised.

Figure 21 Stylised investment process/life cycle
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2.6.2 Baseline estimate and scale of the problem

Direct impacts baseline

This part of the baseline chapter describes the domains which might be directly impacted by the
problem. These domains are structured according to the investment process.

With regard to finding investment opportunities, according to a survey by the European
Investment Fund among angel investors, identifying good investment opportunities is shown as
the third biggest challenges.®! The EIF survey results indicate that macro-level challenges - which
affect a business angel’s activities only indirectly (e.g. regulation, market volatility or political
uncertainty) - do play a role, even though micro-level challenges that are directly related to a
business angel’s activity (e.g. valuations or investment opportunities) are mentioned more
prominently. This finding is broadly in line with our own survey results, which point to 20% of
respondents stating they divested, redirected or delayed investments due to the ease of finding
information (market opportunities, business partners, investment protection rules). Although
most respondents saw other factors related to investment protection and enforcement as more
important for their investment decision, 40% of all respondents do not think that the level of
transparency on investment incentives is sufficient®2,

The investment decision phase is relatively short, as an appraisal can be performed in a few
weeks to a few months. But the length of the appraisal might be increased by the lack of clarity
of the legal context, with direct cost implications. Almost half (43%) of our survey respondents
do not think they have clear overview on the applicable rules protecting investments®3. Looking
at SMEs and large companies separately, the majority of large companies says that they have a
clear overview on investment rules, while 48% of SME respondents said they do not have a clear
overview, and costs related to the legal aspects of the appraisal can be relatively higher for SMEs.
However, clarity of investment protection rights seems to be less decisive factor influencing
investment decision with only 32% of companies citing these factors as areason to divest, redirect
or delay investment.

The dispute resolution phase is highly heterogeneous across MS and topics. For example, the
average estimated time needed to resolve administrative cases in first instance ranged in 2018
from 109 days in Hungary to 1057 days in Malta.®* However this statistic covers all topics, not
only investment protection issues. With regard to investment protection, in our survey 11
respondents reported to have faced litigation in front of national courts. Five of them reported to
have encountered a litigation that lasted 1-2 years, two that lasted 2-3 years, and for four it
lasted over 3 years. Among the companies and investors responding to our survey, many also
indicated various enforcementfactors for the reasonto redirect, divest or delay investments. 29%
of respondents had concerns about the effectiveness of national enforcement mechanisms.
Irrespective of the results of the procedure, litigation might represent significant costs for
investors. The major element of litigation costs is lawyers’ fees and the usual factor in such costs
is the time spent on a case®.

According to our survey, Problem A and problem B have a stronger impact on SMEs when it comes
to bankruptcy. The survey reported 45% of SMEs having been impacted by bankruptcy compared
to 37% of large companies, which is due to the fact that SMEs are less able to compensate losses.

91
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EIB(2019) EuropeanInvestment Bank InvestmentReport. Accelerating Europe’s T ransformation.

32% ofrespondents said they have a clear overview, while 27%did not know or had no opinion

36 % of respondents said they have a clear overview, while 21%did not know or had no opinion.

European Commission (2020) The 2020 EU Justice Scoreboard, quantitative factsheet, figure9 .

Hodges, C., Vogenauer, S. and Tulibacka, M. eds., 2010. The costs and funding of civil litigation: a comparative
perspective. Bloomsbury Publishing. https://ssrn.com/abstract=1511714
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Meanwhile, about 50% of the large companies surveyed estimated a high to very high negative
impact on their revenue, while 40% reported revenue loses among surveyed SMEs.

Indirect impacts baseline

This part of the baseline chapter describes the domains which might be indirectly impacted by the
policy options. These are mainly the domains affected by the results of a change in the investment
process and the level of investment protection. The most important of these domains are the level
of cross-border investments and the degree of economic activity.

The relevant type of cross-border investment data for this study are direct investments and
portfolio investments (equity or debt). In the next few paragraphs, we discuss the direct
investments made across borders in the EU (i.e. EU FDIs in EU).

FDI Stocks. The overall stock of EU 27 FDI originating from other EU 27 MS stood at about EUR
7.5 trillion in 2018. A large share of this stock was allocated to Luxembourg and the Netherlands
and it contracted significantly in 2018. The group of host countries with the smaller volume of FDI
has also been the group which showed the strongest growth in recent years (Slovenia, Latvia,
Estonia, Lithuania, Bulgaria, Croatia, Greece). The FDI stock in group is expected to continue
growing along this upward trend in the next5 to 10 years. The rest of the EU has stagnant or
slightly upward FDI stock trends, except France which saw its EU FDI stock rapidly grow between
2013 and 2018 (from EUR 0.4 to 1 trillion).

FDI Flows. The overall flow of EU 27 FDI originating from other EU 27 MS stood at about EUR -
328.5 million in 2018 (a negative net flow). The negative net flows in Ireland and Luxembourg
(EUR -170.5 million each) significantly contributed to the overall figure of 2018. The MS level
flows are highly volatile across years. To establish the baseline, we rely on a four-year rolling
average of MS level flows to smooth some of the year-on-year variations. The EU 27 sum of the
four-year MS averages was 186.7 million in 2018, and the median MS level average was 1.6
million.

Figure 22 EU 27 FDI flows = 2 possible baselines = EUR Million
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Economou (2019)%® investigated the role a set of rule of law and regulatory efficiency measures
such as government integrity, property rights, and business freedom, in driving the level of FDIs.
The issue of property right is a close proxy of the problem described in the earlier sections of this

% Economou, F., 2019. Economic freedom and asymmetric crisis effects on FDI inflows: The case of four South European

economies. Research in I nternational Businessand Finance, 49, pp.114-126.
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report. Economou (2019) relied on a set of quality of property rights indicators translated on a O
to 100 index, also used by Jdlio et al (2013)%7. According to the methodology of the Heritage
Foundation®8, this index assesses the extent to which a country’s legal framework allows
individuals to acquire, hold, and utilize private property, secured by clear laws that the
government enforces effectively. Relying on a mix of survey data and independent assessments,
it provides a quantifiable measure of the degree to which a country’s laws protect private property
rights and the extent to which those laws are respected. It also assesses the likelihood of state
expropriation of private property. The more effective the legal protection of property is, the higher
a country’s score will be. Similarly, the greater the chances of government expropriation of
property are, the lower a country’s score will be. The score for this component is derived by
averaging scores for the following five sub-factors, all of which are weighted equally:

e Physical property rights,

Intellectual property rights,

Strength of investor protection,

Risk of expropriation, and

Quality of land administration

The scale of the investment protection problem studied in this chapter is then measured for each
MS by taking the different between the property right index score and the theoretical ideal
situation proxied by the highest index level in the 2020 sample (i.e., 92.3). We will use this order
of magnitude to anchor the assumptions regarding quantification of the baseline for indirect
impacts (cross-border investments flows and economic growth), in this section, and the potential
indirect impact of the policy options in the next sections.

According to the econometric analysis of Economou (2019)°°, on the drivers of FDI, each property
rights index point might lead a 1.6% FDI variation, on average. We will use this 1.6% initial
variation to scale the changes in EU FDI flow levels (four-year rolling averages) that might be
considered lost due to investment protection rights problems. The baseline estimate is obtained
by extending the latest available year of EU FDI flows (four-year rolling averages) with either a
simple extension of the existing trend, or the application of the Compounded Annual Growth Rate
(last 3 data points of the rolling averages) to the latest available data point. From this baseline,
a share of unachieved potential FDI flows is obtained. The resulting share of lost FDI potential is
then summed to obtain an EU wide projection. See Annex VI for more details on calculations for
the baseline and the indirect impacts and benefits of solving problem A and B.

The results of this process suggest that the scale of the problem could stand in the range of
EUR 20.5 to 32.8 billion of unachieved FDI flows, which represents about 17.5% of the
projected baseline EU FDI flows. Note that in this simple multiplicative model, a significant share
of these flows would come from MS with the largest flows of FDI such as France, Luxembourg and
the Netherlands, even though the problem was not identified as strong in these MS.

To assess the economic impact, we rely on the results of Baiashvili and Gattini (2020)1%°. The
authors found that “on average, the impact on growth of a 1 percentage point increase of FDI to
GDP ratio ranges between 20 percent (or 0.2 percentage points of real GDP growth per capita)
and 1 percent (or 0.01 percentage points of real GDP growth per capita) depending on the method

97 Jdlio, P., Pinheiro-Alves, R.and Tavares, J., 2013. Foreign direct investment and institutional reform: evidence and an

application to P ortugal. Portuguese E conomic Journal, 12(3), pp.215-250.

https://www.heritage.org/inde x/download

Julio etal (2013) alsofound an impact of property rights buton the FDI stock level .

Baiashvili, T.and Gattini, L., 2020. | mpact of FDI on economic growth: The role of country income levels and
institutional strength (No. 2020/02). E IB Working Papers.

https://www.eib.org/attachments/efs/economics working paper 2020 02 en.pdf
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and income group.” Within that 1 to 20% range, we pick the 10% point. The range is mostly
driven by the income level of host countries. As a result, the forgone cross-border investment
flows identified above could lead to an unachieved potential GDP amount of EUR 2.1
billion to 3.3 billion across Europe.

The upper and lower bounds of the FDI and GDP estimates come are driven by the upper and
lower bounds of the FDI flow baseline projections. Caveats to these estimated impact on the GDP
include the heterogeneous impacts of FDIs in different industries (some industries might lead to
more growth when receiving more capital), and the types of FDIs (duration of the investment, its
objectives, etc). Finally, this exercise is a multiplicative approach that does not account for the
dynamic equilibrium adjustments that could arise from increased capital flows and increased
growth.

2.7 The EU's need to act and justification

2.7.1 Legalbasis = insufficient investment protection

The appropriate legal basis for EU action is grounded in the nature of the main or predominant
objective and content pursued with an EU measure.

An envisaged EU measure would aim at providing investors with protection when they invest
cross-border, making them feel confident about the rules protecting them. This would translate
into the following operational objectives: improving access to information on investment
protection rules (at EU and national level) and investment opportunities, clarifying the scope of
investment protection under EU law, and improving consistency of investment protection rules
across Member States.

Measures improving access to information on investment protection rules can be based on Article
114(1) TFEU, which confers to the EU competence to lay down appropriate provisions for the
approximation of laws of the Member States that have as their objective the establishment and
functioning of the internal market.’°? Also, dissemination of information on investment
opportunities could be based on Article 114(1) TFEU.

EU measures having the objective of clarifying the scope of investment protection under EU law,
and improving consistency of investment protection rules across Member States by, inter alia,
specifying rules on compensation awarded for expropriation, including the definition of what
constitutes expropriation for this purpose, the assessment of the amount of compensation and
elements to be taken into account, and the procedures to obtain compensation may be based,
depending on the precise content of the legislative measure, on Article 114 and/or Article 352
TFEU. The scope of Article 114 TFEU was just explained. Article 352(1) TFEU allows the EU, if
action should prove necessary, within the framework of the policies defined in the EU Treaties, to
attain one of the objectives set out in the EU Treaties where the Treaties have not provided the
necessary powers, to adopt the appropriate measures. Enacting a code which would include a
wide-ranging set of rules on free movement of capital and intra-EU investment protection in a
single comprehensive legislative package can essentially be based on the same legal bases.

101 see also Single European Gateway, REGULATION (EU) 2018/1724 OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCILREGULATION (EU) 2018/1724 OF THE EUROPEANPARLIAMENT ANDOF THE COUNCIL REGULATION (EU)
2018/17240F THEEUROPEANPARLIAMENT AND OF THECOUNCIL of 2 October 2018 establishinga single digital
gateway to provide accessto information, to procedures and to assistance and problem-solving services and amending
Reqgulation (EU) No 1024/2012
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2.7.2 Subsidiarity = insufficient investment protection

The identified objectives have not and cannot be achieved sufficiently by Member States acting
alone. The Single Market is not an area with fully harmonised rules. Beyond the basic principles
and the areas in which fully harmonised rules were agreed, investors will still need partly to rely
on national rules protecting their investments against illicit government interference whenever
they invest cross-border, exercising their Single Market rights.

Individual actions by Member States have led to considerable differences in approach in terms of
access to information on investment protection rules in EU and domestic law, and investment
opportunities. This leads to considerable uncertainty as regards to the applicable rules and
available opportunities. Such differences impose additional costs on firms, in particular SMEs,
when investing cross-border and discourage many from doing so. Coordination at EU level, an
agreed set of common quality criteria and a requirement to ensure full accessibility for cross-
border investors would make sure that information is of comparable quality and that it is fully
accessible for cross-border investors, leading to better enforcement of Single Market rights
- including such flowing form free movement of capital and the freedom of establishment - for
foreign investors.

The same discouraging effects flow from uncertainty as to the precise content and scope of EU
rules protecting cross-border investments. Naturally, further clarifying these rules cannot be
sufficiently achieved by the EU Member States alone but falls on the EU. Also, more clarification,
specification, and improvement at EU level would lead to better enforcement of Single Market
rights for foreign investors.

More consistent investment protection rules across Member States, again, cannot be achieved by
the EU Member States alone, as considerable differences in approach with regard to investment
protection rules exist, which are coupled with uncertainty relating to their scope and application.
An EU approach would ensure a certain quality standard across the EU Member States, reduce
costs on firms - in particular SMEs - when operating in cross-border situations which are
challenged to establish the relevant investment protection rules applicable in each individual
Member State and to receive sufficient protection of their cross-border investments. Ultimately,
more consistent rules will lead to a better enforcement of Single Market rights for cross-border
investors as they are more easily ascertained, both, by the cross-border investor, as well as by
the EU Member State, and conform to a certain minimum standard.

2.7.3 Legal basis = enforcement mechanism

The envisaged EU measures would aim at ensuring that investors can obtain effective remedies
for cross-border investment and that investment protection rules are enforced across Member
States. This would translate into the following operational objectives: improving effectiveness of
enforcement mechanisms for investment protection cases, improving possibilities to prevent
problems and resolve disputes amicably, and strengthening of safeguards in procedural rules to
improve enforcement in national courts.

Improving enforcement before national courts, for example, achieved by streamlining selected
procedural rules in relation to specific matters for which an internal market issue has been
detected, can essentially be based on Article 114 TFEU. For instance, it could streamline
procedures to obtain remedies, improve rules on legal standing to bring investme nt protection
claims, and rules ensuring (more effective) interim measures. Improving possibilities to prevent
problems and to resolve disputes amicably, for example, by establishing a specialised mechanism
in investment protection, operating at EU level, with competence to examine individual cases in
the field of investment protection, complementing national enforcementsystems could, depending

on its precise scope, be based on Article 114 TFEU. Improving effectiveness of enforcement
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mechanisms for investment protection cases can potentially be grounded on Article 114 TFEU
and/or Article 352 TFEU as long as any EU measure respects the division of competences between
the EU and the Member States in the area of the judiciary.

2.7.4 Subsidiarity — enforcement mechanism

“Pursuant to Article 19 (1) TEU Member States are obliged to provide remedies sufficient to ensure
effective legal protection in the fields covered by Union law.1°2 Under Article 47 of the Charter,
which is directly applicable, everyone has the right to an effective remedy and to a fair trial.103
National justice systems in the Union are subject to standards of independence, quality and
efficiency, spelled out in extensive case law of the Court of Justice and of the European Court of
Human Rights (ECtHR).104 105

However, disparities in awareness, coverage, quality, and effectiveness of remedies to enforce
investment protection rules in cross-border situations in the EU Member States exist, which
cannot be addressed by the EU Member States alone with the aim to ensure that investors can
obtain effective remedies for cross-border investment and that investment protection rules are
effectively enforced across Member States. This is due to the fact that the mentioned disparities
constitute barriersto the Single Market and are among the reasons why investors, in particular
SMEs, many abstain from investing cross border and why they lack confidence that potential
disputes with Member State authorities can be resolved in an easy, fast and possibly inexpensive
way. For the same reasons, investors might abstain from investing in other Member States where
there is no sufficient access to effective enforcement mechanisms. Furthermore, investors
established in a Member State where effective enforcement mechanisms are not sufficiently
available are put at a competitive disadvantage with regard to investors that have access to such
mechanisms and can thus resolve investment disputes faster and more cheaply, which endangers
the Single Market level-playing field.

An EU approach would ensure that enforcement of investment protection rights is effective and
sufficiently and consistently developed across the EU, complying with certain quality
requirements. Investors being aware of the existence of effective enforcement of their investment
protection rights will allow to exploit fully the potential of the internal market.

102 ¢ _64/16 Associacado Sindical dos Juizes Portugueses, ECLI:EU:C:2018:117, para. 29.

103 ¢c.414/16 VeraEgenberger, ECLI:EU:C:2018:257, para. 78.

104 see Articles 6 and 13 of the European Convention on for the Protection of Human Rights and Fundamental Freedoms.
The case-law of the European Courtof HumanRights is relevantin the interpretation of fundamental rights, as Article 52
(3) ofthe C harter states that, when rights under the Charter correspond to rights guaranteed by the Convention for the
Protectionof HumanRights and Fundamental Freedoms, their meaning and scope shall be the same, unless the EU right
grants a higherprotection.

105 COM(2018) 547 final.
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3 POLICYOBJECTIVESAND OPTIONS

3.1 Objective tree

The problem tree presented in the previous chapter provides the basis to define the objectives of
the initiative at hand. In fact, the drivers, problems and consequences can be transposed to
operational, specific and general objectives. This exercise also allows for the assessment of
different options’ effectiveness - i.e. the extent to which they would achieve the operational
objectives (Chapter 4). The assessment of effectiveness, together with the assessment of

efficiency, will allow us to identify the preferred option in Chapter 5.

As specified in the Better Regulation Toolbox, the objective tree mirrors the problem tree defining

three levels of objectives16:

- General objectives refer to Treaty-based goals that the policy aims to contribute to and

constitute a link with the existing policy setting;

- Specific objectives relate to the specific domain and set out what the Commission wants

to achieve with the intervention in detail; and

- Operational objectives concern deliverables or objectives of actions.

The operational, specific and general objectives of the initiative are summarised in the objective
tree presented below:

Figure 23 Objective tree
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General objectives

In light of the problems outlined in the previous chapter, the general objectives of the initiative
are presented in the Figure 23 and outlined below. If investors trust the preventive, protective
and enforcement rules and systems, and predictable, stable, and clear investment protection

106 Better Regulation Toolbox TOOL #1 6, p.100 https://ec.europa.eu/info/sites/info/files/better-requlation-toolbox 2.pdf
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framework for cross-border investors exists, cross-border investments become less costly and
Member States are able to attract EU investments to match their market opportunities. As a
result, the initiative can contribute to the following higher-level general objectives:

- There is growth in jobs, businesses, and infrastructure projects in the host countries;
- The EU has sustainable economic and social growth, with a competitive business landscape;

- The potential of the Single European Market is leveraged and the Capital Markets Union is
achieved.

Specific and operational objectives

The specific objective of the initiative is to ensure a more consistent protection of investments
across the EU and enhance means to preventissues and provide more effective remedies in case
of investment protection problems arising in any Member State. This translates into the following
two specific objectives:

Specific Objective A. Investors are protected when they invest cross-border, and they feel
confident about the rules protecting them. This translates into the following operational
objectives:

e Objective 1: Improve access to information on investment protection rules (at EU and
national level) and investment opportunities;

e Objective 2: Clearer scope of investment protection under EU law;
e Objective 3: More consistent investment protection rules across Member States:

o0 Rules governing compensation for restrictions of property and other economic rights are
transparent and clear across MS;

0 Administrative conduct safeguards are better set and implemented;

0 The regulatory framework is predictable and stable and the scope of protection of
legitimate expectations is clear.

Specific Objective B. Investors can obtain effective remedies for cross-border investment and
investment protection rules are enforced across Member States. This translates into the following
operational objectives:

e Objective 4: Improve effectiveness of enforcement mechanisms for investment protection
cases;

e Objective 5: Improve possibilities to prevent problems and resolve disputes amicably ;

e Objective 6: Strengthen safeguards in procedural rules to improve enforcementin national
courts in cases involving investment protection.

The following sub-section presents the policy options available to achieve operational objectives
presented in the objective tree. The subsequent chapter (Chapter 4) examines the policy options’
estimated impacts in achieving the objectives.
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3.2 Optionsin response to specific objective A: Investors are protected
when they invest cross-border, and they feel confident about the
rules protecting them

Option Al is complementary to option A2 and A3 and can be combined with either A2 or A3,
while option A2 and A3 are mutually exclusive and cannot be combined.

A.l - Increase visibility of existing EU and national rules

Beyond what the Single Digital Gateway already covers, all EU and national rules relating to
investment protection would be made accessible in one single access point managed by the
Commission with MS input (e.g. via the Single Digital Gateway), thus providing easy and user-
friendly online access. It would ensure that the information on the rules is up-to date, accurate
and reliable and presented in an understandable manner. In addition, the access point could

facilitate identifying investment opportunities at EU level and national level (e.g. through
enhanced EU match-making tools).

A.2 - Specify and improve rules -Targeted approach

This option would result in a new EU legal instrument (directive or regulation depending also on
the outcome of the ongoing impact assessment), focusing on key aspects of investment protection
of importance forinvestors. It would introduce more specific rules on key aspects impacting cross -
border investments (e.g. on compensation for expropriation, on protection of legitimate
expectations, on rights stemming from the principle of good administration).. Moreover, the new
EU legal instrument would be consistent and coordinated with already existing EU legal
instruments of horizontal nature (e.g. Services Directive) and of sectorial nature (e.g. Directives
in the field of financial services).

A.3 - Specify and improve rules - Comprehensive approach

This option envisages a more comprehensive EU regulatory framework on investment protection,
which, in addition to the rules envisaged under option 2, would include rules further specifying
the EU Treaties’ rules on free movement of capital and other fundamental freedoms and EU
principles relevant for intra-EU investment protection in a legislative package. In addition to the
rules on key aspects impacting cross-border investment in the above option, it could for instance
consolidate relevant CJEU case-law on free movement of capital (e.g. clarifying types of justified
and unjustified restrictions).

3.3 Options in response to specific objective B: Investors can obtain
effective remedies for cross-border investment and investment
protection rules are enforced across Member States

Options in response to specific objective B are largely complementary and can be combined to
mutually reinforce each other with the exception of option B3 and B4 which from a practical
perspective would not be combined with each other but can be combined with other options (B1
or B2).

B.1 - Enhance mechanisms to prevent problems or resolve amicably investor-to-state
disputes

This option would seek to help avoid issues or resolve them at an early stage. It could include
specialised SOLVIT centres for investors to resolve individual investment protection cases It could
also include investment contact points to enable dialogue between investment stakeholders and
public authorities on structural issues, which affect the investment environment in general, as
well as mechanisms for follow-up.
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B.2 - Improve enforcement before national courts by streamlining selected procedural
rules in relation to specific matters for which an internal market issue has been
detected

This option would harmonise selected procedural rules relevant for access to remedies for
investors before national courts. For instance, it could streamline procedures to obtain remedies;
improve rules on legal standing to bring investment protection claims, rules ensuring (more
effective) interim measures.

B.3 - Create a European investment board where investors could bring cross-border
investor-to-State complaints

This option would establish a specialised mechanism in investment protection, operating at EU
level, and competent to examine individual cases in the field of investment protection,
complementing national enforcement systems. It could include a mediation role and would have
the competence to suggest how the alleged violation of EU law could be remedied. The mediators
would be ad hoc experts and a permanentsecretariat would maintain the lists and provide support
(e.q. filtering cases). A fee structure could be envisaged. The body would have two functions: (1)
facilitation of resolution before bringing a case to court, and (2) issuance of opinions (dispute
assessments, guidance to investors, suggestion of possible settlements) upon investors’ requests.

B.4 - Create a specialised investment court at EU level

This option would establish an investment court (which could be modelled on the Unified Patent
Court - with a central division at ‘EU-level’ and local divisions, if needed, in Member States) that
would deal with individual cases. Investors can bring claims directly and obtain compensation
through a binding decision. The competence of the new investment court(s) would need to be
designed taking duly into account the interplay with the competence of ordinary courts.
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4 ASSESSMENT OF IMPACTS

This section assesses the impact of the policy options based on the main changes introduced by each
option. For each policy option, significant impacts are sized and quantified whenever possible.
Finally, costs and benefits are assessed for each stakeholder group, based on the option specification
and its significant impacts.

Figure 24 Stepsin the assessment of impacts

Policy Options Significant impacts Quantification Costs and benefits
Specifications Main changes & Sizing of main Implications for
impact screening impacts stakeholders

Source: own elaboration based on BRT guidelines

The policy options are outlined and specified in the previous section. The significant impacts are
screened in the next section (Section 4.1). A discussion on the quantification of impacts and their
costs and benefits is presented in Section 4.2.

4.1 Screening of impacts

This section identifies which of the impacts are expected to be significant, and should be subject to
a detailed assessment, accompanied by a list of affected stakeholders. The impacts are selected on
the basis of the following factors:

- The relevance of the impact within the intervention logic (all parameters relevant to the
achievement of the policy objectives should be retained for further analysis);

- The absolute magnitude of the expected impacts;

- The relative size of expected impacts for specific stakeholders (including impacts which may be
small in absolute terms but may be particularly significant to specific types of companies,
regions, sectors, etc.); and

- The importance of impacts for Commission horizontal objectives and policies.

This subsections screens and describes the potential impacts that could arise from the set of policy
options. Potential impacts are screened across the economic, social, environmental, and
fundamental rights dimensions (see Annex V for the full list of dimensions screened).

Economic impacts

If implemented, policy options should lead to higher cross-borderinvestment flows because
they would lower the risks linked to investment protection and thus also costs of cross-border
investment as compared to the baseline scenario. These costs are found across different phases of
the cross-border investment process, and they include screening of investment opportunities,
assessing the legal situation, engaging in administrative procedures, engaging in judicial procedures,
and facing inadequate remedies, notably compensation.

The potential for increased cross-border flows is driven by expected returns on investment which
stem among other factors from the level of perceived risk and the investment costs (direct or
indirect, set-up, legal protection, recovering). Perceived risk is driven by the level of trust in the
financials of the investment project, but also the level of trust in the investment environment,
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including the legal protection and the enforcement of fundamental rights. There is evidence that
improved institutional settings drive up the volumes of cross border investment flows in Europel®’
and elsewhere. Among the broader set of institutional factors, some in particular such as property
rights, government integrity, investment freedom, were found to have a direct impact on foreign
investments®8, From an investor’s perspective, the rationale for the increased investment effect of
improved implementation of investment protection can be established by treating the investment
risks generated by unclarity of the scope and the imperfect enforcement of rights as a cost item in
investment return projections akin to a tax (or an imposed financial provision), and lower foreign
investment tax leads to higher cross-border investment!®®. Therefore, the economic benefits of
increased clarity and higher trust in the enforcement of investment protection will depend on the
perception of investors regarding certain host states being prone to investment protection risks or
not!%, It should however be noted that investment flows are also driven by other factors which
might be more or equally important as the perceived level of investment protection (see box 2
below)111,

As substantive rules on protection of intra-EU investment and the enforcement system are
strengthened, the functioning the internal market would improve through increased competition
resulting from improvements in the free movement of capital. Depending on the policy option, such
impact would vary in magnitude. For example, ensuring access to simple, efficient, fast and low-
cost ways of resolving domestic and cross-border investment disputes should benefit investors and
therefore boost their confidence in the market.

Most policy options would also improve access to information and better possibilities to protect
investments. This is particularly relevant for SMEs which are less likely to have the means, unlike
large firms, to fight long legal battles. It is possible that through indirect, secondary effects the
overall macroeconomic environment would also ameliorate, leading to higher economic growth
and employment and conditions for investment!'? and the proper functioning of markets would
improve as the barriers to cross-border investment in the form of insufficient investment protection
would be removed/diminished. The overall impact on the host economy as the additional cross-
border investment is unlocked will depend on whether the additional investment competes directly
with national investment. But, depending on the specifics of the host country, international
competition can increase economic growth through increased competition, and stabilise growth
through diversification of investments sources!!3. Foreign investment is also commonly known
to increase economic growth through increased technological know-how, high productivity and
corresponding higher wage levels.

In addition, the economic growth impact is a function of the income level of the host country, and
the degree of development of their financial and capital markets!!4. In other words, cross border

197 Hanousek, J., Ko&enda, E.and Maurel, M., 2011. Direct and indirect effects of FDI in emerging European markets: A

survey and meta-analysis. Economic Systems, 35(3), pp.301-322.
https://deepblue.lib.umich.edu/bitstream/handle/2027.42/133046/wp976.pdf?sequence =1

Economou, F.,2019. Economic freedomand asymmetric crisis effects onFDI inflows: T he case of four South European
economies. Research in I nternational Businessand Finance, 49, pp.114-126.

Hajkova, D., Nicoletti, G., Vartia, L.and Y 0o, K.Y., 2007. Taxation and business environment as drivers of foreigndirect
investmentin OECD countries. OECDEconomic Studies, 2006(2), pp.7-38.

Poulsen, L., Bonnitcha, J. and Yackee, J., 2013. Analytical framework for assessing costs and benefits of investment
protectiontreaties. https://discovery.ucl.ac.uk/id/eprint/1471852/1/bit%20framework.pdf

Johnson, L., Sachs, L.,Glven, B.and Coleman, J.,2018. C osts and Benefits of | nvestment T reaties: P ractical
Considerations for States. Available at SSRN3277965.

Pradhan,R.P., Arvin,M.B., Hall,J.H. and Nair, M., 2017. T rade openness, foreign direct investment, and finance-growth
nexus in the Eurozone countries. The Journal of I nternational T rade & E conomic D evelopment, 26(3), pp.336-360.
Stiglitz, J.E., 2000. Capital market liberalization, economic growth, and instability. World development, 28(6), pp.1075-
1086.

A zman-Saini, W.N.W. and Law, S.H., 2010. FDI and economic growth: New evidence on the role of financial markets.
Economicsletters, 107(2), pp.211-213.
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investments, and direct investments in particular, generate more economic growth for host countries
with lower GPD and good capital markets, and less growth among the high-income countries'. For
some high-income countries, it is possible that, all else equal, additional FDI would not result in
additional economic growth.116 117

Social impacts

In terms of social impact, the most significant impacts are expected to be in employment with new
jobs in host countries being created as a result of increased economic activity generated by higher
cross-border investment (under the condition that the cross-border investment does not crowd-out
or replace the investment that would have taken place domestically otherwise). Positive social
impacts are far from automatic''®, and negative social impact cannot be excluded. The positive social
effect of capital flows depends on the nature of the economic impact and is strongly affected by
conditions in the host country!'®. Elements of governance, participation and good
administration would also be impacted. In particular, implementation of options related to problem
B would positively affect public institutions and administrations, in particular the quality of judicial
proceedings should lead to an improvement, or case load could also decrease (options B3, B4).

Environmental impacts

The environmental impact of the implementation of policy options is difficult to estimate as it
depends on the type of investments that would be made. The possibility of positive environmental
impact is conditional on the type of FDI projects and their potential for green investments 12, With
green investment projects and the growing market for sustainable products becoming more
prominent as a result of the EU Green Deal, if investment protection is properly enforced, the impact
of the initiative on the environment can be considered to be positive. Overall, the net effect of the
various options on the environment can be considered to be either neutral or positive (if green
investments will become more prominent in the future and the initiative will foster more cross-border
investment).

Fundamental rights

The proposed initiative is likely to have positive impact on the compliance of administrations with
the principles of good administration (cf. Article 41 of the EU Charter of Fundamental Rights, e.g.
right to be heard, right to have a reasoned decision in writing and within a reasonable time),
although Article 41 applies to EU institutions, the good administration principle as a general principle
of EU law also applies to national administrations, when acting in the scope of EU law. Thus, it makes
the administrative procedures and their outcome less prone to error and more transparent and
predictable for cross-borderinvestors, thus, less burdensome. With regard to the individual’s access
to justice including right to an effective remedy before a court or tribunal, option B should lead to
an improvement in enforcing investment protection rights and obtaining a remedy thus contributing
to the right to an effective remedy (Article 47). Finally, the initiative is also expected to impact
positively on the protection of other fundamental rights under the EU Charter of Fundamental Rights,

115 EIB, 2020, Impact of FDI on economic growth: The role of country income levels and institutional strength,

https://www.eib.org/attachments/efs/economics working paper 2020 02 en.pdf
116 Carbonell, B.E.R.M.E.JO., J., & Werner, RA (2018). Does Foreign Direct Investment Generate Economic Growth? A New
Empirical Approach Appliedto Spain. Economic Geography, pp.1-32.
Sokhanvar A.,2019. Does foreign direct investment accelerate tourism and economic growth within E urope? Tourism
UNCTAD., United Nations Conference and Development Staff, 2003. Foreign direct investment and performance
requirements: new evidence from selected countries. https://unctad.org/syste m/files/official-document/iteiia20037 en.pdf
Pohl, J.,2018. Societal benefits and costs of Intemational Investment Agreements: A critical review of aspects and available
empirical evidence. OECDWorking Papers on I nternational I nvestment.
Paramati, S.R., Ummalla, M. and Apergis, N., 2016. T he effect of foreign direct investmentand stock market growth on clean
energy use across a panel of emerging market economies. E nergy Economics, 56, pp.29-41.
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notably the freedom to conduct a business (Article 16), the right to property (Article 17) by further
clarifying and developing their protective scopes for investors.

Box 5 Drivers of cross-border investments

When assessing whether to invest into a new country, Multinational Enterprises (MNEs) generally aim at one
or more of the following goals*?*:

- Accessing new markets;
- Acquiring new/improving existing assets;
- Accessing natural resources;

- Seeking higher efficiency.

Academic literature has identified which factors are the most important in driving companies selecting one
country rather than the other. The following table lists the most recurring items, providing a qualitative
explanation of theirimportance and anindication ofthe level ofacademic consensus onthe im pact each driver
has on the level of FDI*?2,

Driver Description Expected | Level of

impact consensus

Incentives and Governments can either encourage or not FDI by influencing + High
regulation barriers to entry or by protecting some sectors, deemed of strategic
importance. FDI-friendly regulatory frameworks are an effective

way to attract foreign investment.

Size of domestic Bigger markets (i.e. countries and/or areas densely populated) + M edium-high
market/demand representa bigger pool of customers for MNEs to sell their products

to.
Tax regime A favourable taxregime, encompassing reduced c osts for MNEs, is  + Medium

expected to attract FDI. Studies suggests that, on average, a 1%
increase in the tax rate on FDI entails a 3,7% FDI decrease.?® This
average value, however, comes from studies presenting rather

differentresults.

Low labour costs and

wage rates

Political stability and
quality of the

institutions

The assumption that countries with lowlevels of labourcostsand  + Mixed
wages attract more FDI is not confirmed by literature, as MNEs

seem tovalue otheraspects more.

A stable and controlled political environmentis expectedto attract + High
FDI, as companies are less likely to see their property e xpropriated
or to deal with systemic issues such as corruption, excessive red

tape, and bureaucracy.

121 gee Dunning, J.H., “The Eclectic Paradigm of International Production: A Restatementand Some Possible Extensions”, Joumal
of International Business Studies, Vol.19(1), 1988, pp.1-31, and https://www.ecb.europa.eu/pub/economic-
bulletin/articles/2018/html/ecb.ebart201804 01.en.html#toc4

122 This will be partly based on Nielsen at al. (2017) T he Location ¢ hoice of foreign direct investments: E mpirical evidence and
methodological challenges, available here.
123 https://www.oecd.org/daf/inv/investment-policy/40152903.pdf
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Quality of labour, Anincreasingnumber of studies has pointed out thatthe quality of + Medium
education andskills the workforce, ratherthanits cheap availability, is valued more by
companies. However, this heavily depends on the type of product

and/or service the MNE is selling.

Infrastructure High quality infrastructures such as roads, ports and, in some + High
cases, digital connectivity serve as an incentive for companies
investing either in industrialised or emerging countries. Thatis due

to reducedtime.

Border region (EU) In the EU, border regions could be less likely to be recipients of - Medium

investments, due to theirdecentralised position.*?*

Industry clusters and A gglomeration of networks in the sameregion or city is generally — + M edium-high
globalcities perceived as a positive factor in attracting FDI. This is due to the

presence of early adopters and competitors, together with the

existence of a good track record of the area, which will be

considered as morereliable and less risky .

Dominance of  While the presence of competition attracts FDI, the same does not - M edium-high
incumbentfirms apply if the market it too overcrowded or dominated by existing

firms.
Access to the Single An important reason for firms to investin the European Union is + High
Market (EU) the possibility to access to its Single Market, which features low

non-tariff barriers, free movement of people and capital, and

harmonised rules.

4.2 Assessment of options
4.2.1 Option O - Do nothing

Under this option, no policy is implemented. The problems A and B would continue to prevail.
Investors would continue to have concerns and factor in high investment risks in some MS, and incur
certain indirect costs along the investment process. As a result, the cross-border investment flows
would evolve as described in the baseline scenario (see section 2.6.2 for the baseline). The
investment flows would continue to generate an FDI flow about 17% below potential (EUR 20.5 to
32.8 billion), which might represent an unachieved potential GDP amount of EUR 2.1 to 3.3 billion
across the EU (indirect cost of doing nothing). This doing nothing is not associated to particular
direct costs or benefits for the EU institutions, the MS public authorities or the citizens.

4.2.2 Option A.1 - Increasing visibility of existing EU and national rules

Under this option, all EU and national rules relating to investment protection would be made
accessible in one single access point managed by the Commission with Member States’ input (e.g.
via the Single Digital Gateway). The access point could also facilitate identifying investment

124 The World in Europe, global FDI flows towards E urope - Drivers andimpacts of intra-European FDI
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opportunities at EU level and national level (e.g. through enhanced EU match-making tools on
InvestEU Portal).

- Investors would have an easier access to investment protection rules, especially national
rules.

- Member States’ Public authorities would face a lower cost when assessing EU and domestic
rules and avoid errors in evaluating investment situations. Having access to all relevant rules

in a centralised portal would make their work faster, less prone to error. This should result
in a more effective decision process, more aligned to the investment protection rules.

- Companies and citizens would benefit from increased foreign investments.

In addition, the portal could facilitate identifying investment opportunities at EU level and national
level resulting in:

- Investors would have easier access to more investment projects. This should lower search
costs for investments opportunities. The average investor would also have access to more
opportunities.

- Member States’ Public authorities could have access to a broad dissemination channel to
advertise investment opportunities. It could amplify the message of promotion agencies.

This should lead to more investments attracted in host countries.

- EU institutions might benefit from an indirect impact: an enhanced visibility and value-added
of the investment opportunities portal, through the provision of this additional service.

- Companies and citizens would benefit from increased foreign investments.

Contribution to operational objectives: This option would contribute to Operational Objective 1
(++) and 2 (+), i.e. investors would have an easier access to investment protection rules (O1) and
the overall scope of application of the protection rules would become to some extent clearer (02).

Costs and benefits of option A.1

This option could be complementary to other options, accompanying and complementing other
measures, by addressing unique aspects such as the access to opportunities. The direct benefits of
this option are the lower information search costs. The indirect benefits are increased investments
flows unlocked by higher market efficiency. Increased visibility of existing EU and national rules
should translate into a lower cost of assessing relevant EU and national rules when planning or
implementing an investment project and a lower number of lawyer/days for assessing regulation
and finding relevant legal information. Companies, especially smaller companies, will be better
informed about their rights and how to enforce them. It would also lower the likelihood of a local
court to be mistaken about a specific EU rule or even certain domestic rules. This should result in
more effective investment decisions.

Enhancing information on investment opportunities translates into a lower cost (number of
person/day) to search for investment opportunities. Greater flow of information would reduce
frictions on the Single Market. This should result in more cross border investments. Large investors
are assumed to already have access to relevant information and monitor opportunities. The impact
is therefore expected to be more significant for small and medium -sized investors.

The main costs of this option are the one-off costs of up-grading existing EU web pages (add-on to
existing platform), which hence will be limited, while the recurrent costs are the maintenance costs
of the rules and investment opportunities directories.

The direct and indirect benefits and one-off and recurring costs are summarised in the table below.
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Specificimpacts (main changes)

Direct benefits

Duringany phase of theinvestmentprocess, investors would
have an easier access to relevant protection rules. The
centralization of rules would also bring more clarity. I nvestors

would have a simpler access tomoreinvestmentprojects.

Havingaccessto allrelevantrules in a centralized portal might

also ease the work of some MemberStates’ P ublic authorities. I f

a feature is developed to provide anoverview to national
investmentpromotionservices, suchas for instance advisory
servicesthey also would have access toa broader dissemination
channel to advertise investment opportunitiesin the respective
Member State. | tcould amplify the message of promotion

agencies.

General impacts (main changes)

Reduced number of days spent on the assessment of
the legal aspect of investmentprotection, at any

phase of the investment cycle.

Reduced number of days tosearchinvestment
opportunities. I twould reduce the search costs

especially for smaller companies.

Indirect benefits

T his should result in more effective investmentdecisions. T he
subsequent indirectimpactcouldbe an increase of cross-border

investments.

Direct one-of f costs

A verysmall increase of cross-borderinvestments.

Direct recurring costs

A's directone-off costs for Member States the following items

have been identified:

1. identificationand publication online of relevantinvestment
protectionrules in all27 Member States and providing links to
these websites to a single repository. Member States could also
provide informationon investment promotion services they offer

to promote investment opportunities at national level.

T otal direct one-off costs for allMember States together are
estimated to€ 82,992.00. This value has been estimated by
using Member State specific costs for FTE and assuming the
need of1 FTE for 1 months per Member State for each item.

Costs of FTE have beenretrieved from Eurostat (2020).

Directone-off costs for EU institutions have been estimated to
total to € 7,845.00 representing the costs for upgrading existing
pages summarizing the EU rules (based on the Communication
on protectionof intra-EU investment) and enhancing some
features relating toinvestment opportunitieson I nvestEU

Portal.1?®

The followingitems have beenidentified as direct
recurring costs of the policy optionfor Member

States:

1.Maintaining the rules listings per Member State

and

Thesecosts are estimatedto totalto €8,296,00. This
value has been estimated by using M ember State
specific costs for FTE andassuming the need of0.1
FTE for the rules listings for 1 month. Costs of FTE

have been retrieved from E urostat (2020).

Directrecurring costs for the EU institutions will be
emerging froman increased amount of projectto be
processedunder the existingportals. They are
estimated tototalto €40,000.00.

125 These estimates are based on the assumption that for summarizing the rules and the opportunities of the 27 EU Member
States, 2 FTE are needed each for 2 months. The cost of 1 FTE in EU institutions is based on Eurostat
(https://ec.europa.eu/eurostat/documents/10186/7970019/Guideline-unit-costs.pdf).
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4.2.3 Option A.2 - Specify and improve rules -Targeted approach

This option goes a step further than option A.1 by harmonising some of the most important existing
rules. It would introduce more specific rules on key aspects impacting cross-border investments.
The direct change would be the passing of a new EU legislation that would clarify whenever necessary
a number of rules relevant to investment protection and currently found within the TEU, TFEU, the
Charter of Fundamental Rights, and sector-specific secondary legislation; as interpreted by the CJEU
as well as in various judgments. For all stakeholders, this would reduce the level of uncertainty
and the margin for interpretation of the EU law relating to investment protection. These changes
would affect the action of public authorities and investors. The expected impact of these changes is
on the behaviour of investors and public authorities and on the outcome of amicable dispute
settlement or court procedures at national level.

- Investors would benefit from improved clarity on the level of investment protection across
the EU thanks to more clarity on the rules, increased legal certainty, faster procedures
due to less time spent on assessing the legal situation. This should result in more e ffective
investment decisions. It would reduce the search costs especially for smaller companies, and
it would make to rules easier to understand. The subsequent indirect impact would be an
increase of cross-border investments. Among the companies and investors responding
to our survey 55% indicated that they redirected, delayed, or divested their investments in
the EU due to investment protection and enforcement concerns.

- Member States’ Public authorities would also benefit from more clarity on the rules,

increased legal certainty, faster procedures due to less time spent on assessing the legal
situation. It would affect the outcome of amicable dispute settlement or court procedures at
national level. This should result in faster and more legally correct ad ministrative decisions.
A possible indirect impact for Member States would be the need to adjust the
transposition of EU law into national regulation.

- Companies and citizens would benefit from increased foreign investments.

Contribution to operational objectives: This option would contribute to Operational Objective 1
(+), 2 (++) and 3 (++). It would introduce more specific rules on key aspects impacting cross-
border investments (e.g. on compensation for expropriation, type of protection given for legal
certainty including legitimate expectations, rights stemming from the principle of good
administration) thus making access to investment protection rules easier (O1) and bringing greater
clarity (O2) on the scope of investment protection rules (compared to the baseline and Option Al)
and by making the rules more consistent across MS (03). This option would not specify and clarify
all the rules identified as problematic in the problem assessmentsection. And effectiveness regarding
consistency would also be contingent of the application of the rules at national level.

Costs and benefits of option A.2

The direct benefits of this option are reduction in the legal search and assessment of costs,
especially for smaller companies. In addition, the stability and clarity of the legal framework would
lower the risk factor at the assessment stage and increase the probability of adequate treatment.

The main costs of this option are the one-off costs that would arise if when MS had to implement
the EU measure (be it directive or regulation). In addition, if EU law improves standards of
administration etc this could also entail significant costs (e.g. training, IT, more compensation to be
paid.) for a MS. No costs were identified for the EU institutions, aside from their normal activity.

The direct and indirect benefits and one-off and recurring costs are summarised in the table below.
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SpeCifiC impaCtS (main ChangeS)

For all stakeholders, this would stabilise and reduce the level It would reduce the legal search and assessment of
of uncertainty and the margin of interpretation of EU law costs, especially for smaller companies.

relating toinvestment protection. o .
The stability and clarity of the legal framework

I nvestors would benefit fromimproved clarity on the level of would lower therisk factor atthe assessmentstage
investment protection across the EU thanks to more clarity on and increase the probability of adequate treatment.
the rules, increased legal certainty, faster procedures due to

less time spent on assessing the legal situation. Member States’

P ublic authorities would also benefit frommore clarity on the

rules, increased legal certainty, faster procedures due to less

time spent on assessing the legal situation.

General impacts (main changes) Indirect benefits

This option should resultin more effective investment decisions. The lower assessment costs, lower risks and
The improved clarity, certainty, and resulting c onfidence would enhancedstability couldlead to an increase of cross-
reduce risk factorsinthe investment decisions, which border investments.
couldlead to a subsequentincrease of cross-border .
Depending on the type of unlocked cross-border
investments. . . . .
investment, this could lead to high economic growth,

more jobs and environmental benefits.

Direct one-of f costs Direct recurring costs

Implementing the EU measure is the one-off c osts for the MS, No recurring costs are expected.

no costs are expected for the EU institutions

4.2.4 Option A.3 - Specify and improve rules - Comprehensive approach

This option is a more potent version of option A.2. It envisages a more comprehensive EU regulatory
framework on investment protection, which, in addition to the rules envisaged under option A.2,
would include rules further specifying the EU Treaties’ rules on free movement of capital and other
fundamental freedoms and EU principles relevant for intra-EU investment protection in a legislative
package. It involves legislative activity, consolidating existing secondary legislation on investment
protection, specifying rules on investment protection in EU primary law, codifying case -law of the
CJEU, removing inconsistencies, filling legislative voids, updating legislation to most recent
standards. This would include the definition of specific types of non-justified restrictions or
restrictions that may be justified. The implementation of this option would stabilise and reduce
the level of uncertainty and the margin for divergent interpretation of EU law relating to
investment protection. These changes would affect public authorities and investors. The expected
impact of these changes is on the behaviour of public authorities and on the outcome of amicable
dispute resolution or court procedures at national level.

- Investors would benefit from an improved level of investment protection across the EU
thanks to more clarity on the rules, increased legal certainty, faster research procedures due
to less time spent on assessing the legal situation. This should result in more effective
investment decisions. The subsequent indirect impact would be an increase of cross-
border investments. Among the companies and investors responding to our survey 55%
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indicated that they redirected, delayed, or divested their investments in the EU due to
investment protection and enforcement concerns.

- Member States’ Public authorities would also benefit from more clarity on the rules,

increased legal certainty, faster procedures due to less time spent on assessing the legal
situation. This should result in faster and also more legal correct administrative decisions.

- Companies and citizens would benefit from increased foreign investments.

Contribution to operational objectives: This option would contribute to Operational Objective 1
(+), 2 (+++) and 3 (+++). Compared to Option A2, this option envisages a more comprehensive
EU regulatory framework, which, in addition to rules under Option A2, would include rules specifying
the Treaty rules on free movement of capital and other fundamental freedoms and EU principles
relevant for intra-EU investment protection in a legislative package leading to even greater clarity
on scope of investment protection rules (02) and on making them even more consistent across EU

(03). The effectiveness regarding consistency would also be contingent of the application of the
rules at national level.

Costs and benefits of option A.3

The direct benefits of this option are reduction in the legal search and assessmentof costs, especially
for smaller companies. In addition, the stability and clarity of the legal framework would lower the
risk factor at the assessment stage and increase the probability of adequate treatment.

The main costs of this option are the one-off costs that would arise if when MS had to implement
the EU measure (be it directive or regulation). In addition, if EU law improves standards of
administration etc this could also entail significant costs (e.g. training, IT, more compensation to be
paid.) for a MS. No costs were identified for the EU institutions, aside from their normal activity.

The direct and indirect benefits and one-off and recurring costs are summarised in the table below.

SpeCifiC impaCtS (main ChangeS)

For all stakeholders, this would stabilise and reduce the level of It would reduce the legal search and assessment
uncertainty and the margin of interpretation of EU lawrelating  costs, especially for smaller companies.

to investment protection, to a larger extent than optionA.2

Investors would benefit from improved clarity on the level of
investment protection across the EU thanks to more clarity on the
rules, increased legal certainty, faster procedures due to lesstime

spent on assessing the legal situation. Member States’ Public

authorities would also benefit from more clarity on the rules,
increased legal certainty, faster procedures due to lesstime spenton

assessing the legal situation.
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General impacts (main changes) Indirect benefits

T his option should result in more effective investment decisions. The A nincrease of cross-border investments.
improved clarity, certainty, and resulting confidence would reduce risk

Depending on the type of unlocked cross-border

factorsin theinvestmentdecisions, whichcouldlead toa subsequent . . .
investment, this could lead to high economic growth,

increase of cross-border investments. ) i .
more jobs and environmental benefits.

Direct one-of f costs Direct recurring costs

The implementation of the EUmeasure is considered as direct one-off No recurring costs are expected.

costs for EU Member States.

No directcosts are expected for EU institutions, however indirectcosts
may arise (increased certainty in rules could lead to more red tape if

rights were further s pecified where previously was just a grey area)

4.2.5 OptionB.1 - Investment SOLVIT

This option seeks to help avoid issues or resolve them at an early stage. It could include specialised
SOLVIT centres for investors to resolve individual investment protection cases. It would increase the
level of problem solving and resolutions before going to adversarial dispute resolution, like courts.
This option envisages developing a specialised branch of SOLVIT which would exist in each MS. In
addition to a specific service on individual disputes tailored to investment cases, it would also include
additional functionalities for structured feedback and follow-up on issues of general concern
regarding the investment environment. This additional mechanism would facilitate discussions
between stakeholders and public authorities. The contact point would be set up by public authorities
within national administrations, with coordination support from the European Commission. The
mechanism would be activated by investors when facing an investment protection issue. These
changes would affect public authorities, investors and companies & citizens recipient of investments
or affected by the investments. The main changes (specific impacts) are found in the conflict
management phase of the investment process. The expected impact of these changes is a lower
number of cases reaching national courts and a more efficient level of problem resolution.

- Investors would face a larger set of options to protect their investments, with one
additional path to resolve issues. This would decrease the overall cost of investment
protection and potentially constitute more efficient mechanism to resolve disputes. The
facilitation mechanism would help solving disputes amicably and avoid litigation costs and
delays.

- Member States’ public authorities would benefit from lower caseloads in national courts
and shorter procedures when the issue can be effectively resolved by the SOLVIT
mechanism.

- Companies and citizens would benefit from increased foreign investments.

Contribution to operational objectives: This option would to some extent contribute to
Operational Objective 5 (++). The option would introduce a new possibility to prevent problems and
resolve disputes amicably, through the expansion of the SOLVIT system. It would however not
significantly affect the type of disputes pertaining to the compliance of national legislation with EU
law. Even though SOLVIT also deals with cases related to structural problems due to written
rules/legislation incompatible with EU law and recurrent problems when administrative practice
incompatible with EU law, its informal approach does not always succeed to resolve these problems.
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In addition, SOLVIT is unavailable when the investors seek compensation for damages or take the
case to court in parallel.

Costs and benefits of option B.1

The direct benefits of this option are lower average cost of investment protection thanks to
more disputes amicably resolved. There is potentially a difference to be made between big
companies and SMEs. Big companies can reach out more easily directly to governments and
negotiate directly with them, while SMEs may benefit more often from an institutionalised amicable
dispute resolution.

The main costs of this option are the one-off costs for Member States of setting up the mechanism.
One-off costs for EU institutions are composed of coordination costs for the support of the setup and
promotion costs of the mechanism. Direct recurring costs for Member States refer to the costs of
management of the SOLVIT mechanism. Finally, access to SOLVIT might have a cost for investors.

The direct and indirect benefits and one-off and recurring costs are summarised in the table below.

SpeCifiC impaots (main ChangeS)

Investors would face a larger set of options to protect their Loweraverage cost ofinvestment protection thanks to
investments, with one additional path to resolve issues before  more disputes amicably resolved.

resorting to adversarial action. This would decrease the overall cost . } 3 . 3
The option is unlikely to bring benefits for all instances

of investment protection and potentially constitute more efficient . L o .
of national legislations infringing investment protection
mechanismto resolve disputes.
rights., as the feedback and follow-up mechanism on

Member States’ P ublic authorities would benefit fromlower case-load general issues would only aim to achieve amicable

in national courts and shorter period for dispute resolution when the  solutions to general problems and would depend on the

issue can be effectively resolved by the SOLVIT mechanism. willingness to cooperate for bothsides.

General impacts (main changes) Indirect benefits

The knowledge of the existence of a prevention mechanism would Anincrease of cross-border investments.
reduce risk factors in the investmentdecisions, which could lead to a .
Depending on the type of unlocked cross-border
subsequent increase of cross-border investments. . i . .
investment, this could lead to high economic growth,

more jobs and environmental benefits.

Direct one-off costs Direct recurring costs

The costs of setting up the mechanism, training of staff, as wellas  Direct recurring costs for Member States refer to the
promoting the mechanism to investors are the direct one -off costs for  costs of managementof the Service, andtotal € 56,766
MemberStates. Asoutlinedinfurtherdetailin Annex VIl ofthis report  in the upper bound scenario. T he costs are estimated in
thesewould amount to€ 414,925, 126 the relationto current SOLVIT contributions, for further

N i detail pleasereferto AnnexVII.
O ne-off costs for EU institutions are estimated to total € 31,380.00

and are composed of coordination costs for the support of the setup  No recurring costs are expected for EU institutions.

and promotion costs of the mechanism.*?’

126 Refer to Annex VI of this report for further detail on the costitems as well as onthe approachandassumptions for the cost
estimates.

127 Refer to Annex VI of this report for further detail on the costitems as wellas onthe approach and assumptions for the cost
estimates.
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4.2.6 Option B.2 - Improving enforcement before national courts

This option would harmonise selected procedural rules relevant for access to remedies for investors
before national courts. For instance, it could streamline procedures to obtain remedies; improve
rules on legal standing to bring investment protection claims, and rules ensuring (more effective)
interim measures. The direct change would be found in new legislation, should a new directive be
created, that would streamline some rules and procedures. This would reduce the level of
uncertainty and the margin for interpretation of such rules which serve the enforcement of
investment protection law.

- Investors would benefit from the higher minimum level of enforcement. In some case, they
will be able obtain remedies where it might not have been possible before.

- Member States’ Public authorities would apply investment protection rules more effectively.

- Companies and citizens would benefit from increased foreign investments

Contribution to operational objectives: This option would contribute to Operational Objective 4
(++), and 6 (+++). By harmonising selected procedural rules relevant for access to remedies for
investors before national courts, this option would to some extent improve effectiveness of
enforcement mechanisms for investment protection cases (04). The enforcement mechanism is
wider than just the access to remedies, but access to remedies has been identified as an important
driver of the problem in the survey. The option would also achieve the sixth objective, which is
focused on the improvement of procedural rules in national courts (O6).

Costs and benefits of option B.2

The main changes (specific impacts) and thus direct benefits are found in the dispute resolution
phase of the investment process, namely in time saved in court and during better procedures and
increased probability of obtaining compensation in case of violation of investment protection rules
by an EU Member State.

This option would entail costs at Member State level, which will vary, inter alia based on the
measures that will need to be introduced and the changes that will need to be made to national
legislation. One-off costs for Member States are expected to arise from: conducting the streamlining
exercise, training the staff for new procedural rules, administrative costs following the streamlining
exercise, the promotion of the new guidelines.

The direct and indirect benefits and one-off and recurring costs are summarised in the table below.

SpeCifiC impaCtS (main ChangeS)

Investors would benefit from the higher minimum level of Time savedin court andduring better procedures

enforceability of their rights. In some case, they will be able . . i . .
Damages forviolation of investment protection rules received.

obtain remedies where it might not have been possible before.

This changes the dispute resolution process for investors and

would increase the probability of adequate compensation.

General impacts (main changes) Indirect benefits

Enhanced trust in the enforcement of investment rights in A medium increase of cross-borderinvestments.

national courts would reduce risk factors in the investment . X
Dependingon the type of unlocked cross-border investment,

decisions, which could lead to a subsequent increase of cross- X i X i
this could lead to high economic growth, more jobs and

border investments. . .
environmental be nefits.
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Direct one-of f costs Direct recurring costs

O ne-off costs for Member States are expected to arise from: No recurring costs are expected for this policy option.

. training the staff for new procedural rules (1 FTE for 1

month),
The costs are estimated tototal € 82,922.

No one-off costs are expected for EU institutions.

4.2.7 Option B.3 - European investmentboard

This option would establish a specialised mechanism in investment protection, operating at EU level,
and competent to examine individual cases in the field of investment protection, complementing
national enforcement systems. It could include a mediation role and would have the competence to
suggest how the alleged violation of EU law could be remedied. The activities of the European
Investment Board would affect public authorities, investors and companies & citizens recipient of
investments or affected by the investments. The main expected impact is larger set of options for
investors to protect their investments, with one additional path to resolve issues. This would
decrease the overall cost of investment protection and potentially constitute more efficie nt
mechanism to resolve disputes.

- Investors would have access to a new tool for investment protection. The risk of losing the
investment would be reduced. The duration of national court cases could also be reduced if
the output of the European investment board can weight in the procedure.

- Members States’ Public authorities would benefit from lower case load in national courts,
and a better investment climate.

- Companies and citizens would benefit from increased foreign investments.

Contribution to operational objectives: This option would contribute to Operational Objective 4
(+) by complementing national enforcement systems in Member States and Operational Objective
5 (+++). A European investment board would typically have more formalised procedures and
possible power to ask for documents, however, its potency would eventually depend on design which
is not known yet. The option would introduce a new possibility to prevent problems and contribute
to resolving disputes through the issuance of specialised opinions of a neutral third party. The
effectiveness of this option is limited by the non-binding nature of opinions/advice. Furthermore,
according to consulted stakeholders in the focus group (see Annex IV for more details), a European
investment board (in the focus group referred to as Ombudsman-like body) would be a more
effective instrument if there was a large group of affected stakeholders, but if there is only one
investor having a single issue, administrative burden of bringing a complaint could be very high.

Costs and benefits of option B.3

Investors would face a larger set of options to protect their investments, with one additional path to
resolve issues before resorting to legal action. This would decrease the overall cost of
investment protection and potentially constitute more efficient mechanism to resolve
disputes. The body would also contribute to more consistent and coherent application of EU law
through issuing specialised opinions.

The main costs of this option are the one-off costs related to the creation of such a body and
translation costs as well as promotion costs. Assuming that the body would be an EU institution,
one-off costs for EU institutions would refer to the creation of the platform and guidelines, the
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translation of lists and guidelines as well as the promotion of the body. In addition, the annual staff
costs of the body will be recurring direct costs for the EU institutions. The costs of supporting the
creation and the setting up of such a body at European level and translation costs as well as
promotion costs are direct one-off costs for Member States. Finally, access to a European investment
board might have a cost for investors.

The direct and indirect benefits and one-off and recurring costs are summarised in the table below.

SpeCific impaCtS (main ChangeS)

Investors would face a larger set of options to protect their Lower average cost of investment protection thanks
investments, with one additional path to resolve issues before  to more disputesnot resolved in court.
resorting to legal action. This would decrease the overall cost of

The option could also contribute to more consistent
investment protection and potentially constitute more efficient o . . .

application of EU law, including by national courts
mechanismto resolve disputes. . .

thanks to opinions issued by the European

Investmentboard.

General impacts (main changes) Indirect benefits

The knowledge of the existence of a prevention mechanismwould A nincrease of cross-border investments.
reduce risk factors in the investment decisions, whic h could lead X
Depending on the type of unlocked cross-border
to a subsequent increase of cross-borderinvestments. ) . . .
investment, this could lead to high economic growth,

more jobs and environmental benefits.

Direct one-of f costs Direct recurring costs

The costs of supporting the creation of sucha body from national While no recurring costs are expected for the EU
level, costs for the setting up of the body as well as translation = MemberStates, the annual s taff c osts of the body will
costs and promotion costs are direct one-off costs for Member be recurring direct costs for the EU institutions. They
States andare estimatedto total to €414,892.00. are estimated to total to €2,694,328 in the middle

scenario and are further explained in Annex V11.12°

O ne-off costs for EU institutions refer to the creation of the
platform and guidelines, the translation of lists and guidelines as
well as the promotion of the body and are expected to total to
€227,514.00.%

4.2.8 OptionB.4 - EU investment court

This option would establish a specialised EU Investment Court as an alternative to national courts.
It would enable investors to bring claims against Member State measures that may violate their
rights under EU law directly before a fully-fledged court, which would be competent for all aspects
of a case, including possible infringement of the EU investment rules and remedies in an individual
case. It could be modelled on the Unified Patent Court and established through an international
agreement between MS. As with the Unified Patent Court, the new Investment Court would be set
up as a court common to the Member States. As a result, it will not be possible for its decisions to
be directly appealed before the Courtof Justice, but it will be able to address preliminary questions

For further detail on the single costitems as wellas on the exact estimation and assumptions for the c ost estimates please
refer to Annex VI of this report.
For further detail on the single costitems as wellas on the exact estimation and assumptions for the cost estimates please
refer to Annex VIl of this report.
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to the Court of Justice under Article 267 TFEU. This option would affect public authorities, investors
and companies & citizens recipient of investments or affected by the investments.

- Investors would have access to a specialised court in a form of a “one stop shop”.
Investors could bring claims directly and obtain compensation through a binding decision.
They would also benefit from an increased level of enforcement of investment
protection rules and from the stability provided by the existence of the court (deterrent
effect). Finally, they would also benefit from higher expertise of the adjudicators dealing
with investment cases compared to ordinary MS judges’ expertise.

- Members States’ public authorities would benefit from lower case load in national courts
and a better investment climate.

- Companies and citizens would benefit from additional cross border investments unlocked

by the guarantee provided the existence of the court.

Contribution to operational objectives: This option would contribute to Operational Objective 4
(+++), and 6 (++). By opening the possibility of bringing cases at EU level, this option would
improve effectiveness of enforcement mechanisms for investment protection cases (04). It would
also somewhat strengthen safeguards in procedural rules (06), through a possible deterrent effect.

Costs and benefits of option B.4

The main changes (specific impacts) and thus direct benefits pertain to investor’s being able to
appeal national court outcomes and thus increase the probability of obtaining compensation.

The main costs of this option are the one-off costs of training people for specialisation and the
promotion of the court. Similarly, the costs of setting up the court, training staff and promoting the
court are one-off costs for the EU institutions.3% There will be significant recurring costs for judges
as well as for staff members of the court are yearly recurring direct costs (estimated to total
€32,059,086 per year).

The direct and indirect benefits and one-off and recurring costs are summarised in the table below.

SpeCific impaCtS (main ChangeS)

Investors would be able to bring their dispute to the specialised The Court wouldbe able todealwiththe case in a holistic
court. They would also benefit from an increased level of manner, including to award compensation in the same
enforcement of investment protection rules and from the stability —proceedings, a possibility that did not exist before.

provided by the existence of the court (deterrent effect).

General impacts (main changes) Indirect benefits

The knowledge of the existence of a prevention mechanism would A strongincrease of cross-border investments.
reduce risk factorsin the investment decisions, which could lead .

Depending on the type of unlocked cross-border
to a subsequent increase of cross-borderinvestments. . . . .
investment, this could lead to high economic growth,
A deterrent effect might increase the stakes in the adjudication ~more jobs and environmental benefits.

process, for all parties involved, and lead to more effective

investmentright protection.

130 We assume the EU willsetup the court, ifit was the MS that would setthe court up inan international agreement, then they
would also pay its costs.
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Direct one-of f costs Direct recurring costs

Direct one-off costs for Member States are emerging from the The costs for judges as well as for staff members of the
promotion of the courtand are estimated tototalto €165,983.00. court areyearyrecurringdirectcosts and are estimated
L i . to totalto €30,477,638in a medium scenario as outlined
Similarly, the costs of setting up the court, training staff and
) o _ in Annex VIl of this report.**?
promoting the courtare one-off costs for the EU institutions totalling

to €266,743.00.13*

131 For further detail on the single costitems as wellas on the exact estimation and assumptions for the cost estimates please
refer to Annex VI of this report.
132 For further detail on the single costitems as wellas on the exact estimation and assumptions for the c ost estimates please

refer to Annex VIl of this report.
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5 COMPARISONOF OPTIONS
5.1 Effectiveness

This section summarises the key impacts presented in the preceding chapter and discusses the
contribution of each policy option towards the operational objectives that the initiative aims to
achieve, as a measure of their effectiveness. The contribution to each operational objective of the
initiative is gauged on a tree levels scale and a total score is attributed based on the overall
contribution to the relevant objectives.

Table 1: Summary of options addressing problem A in terms of effectiveness

Options Operational Operational Operational
Objective 1 Objective 2 Objective 3

0 - Do nothing (0] 6] (o] 0

A.1 - Visibility ++ + i~ 3

A.2 - Targeted approach + ++ ++ 5

A .3 - Comprehensive approach + +++ +++ 7

Magnitude of impact as compared with the “do nothing” scenario (the “do nothing” scenario is indicated as
0):+++ strongly positive (score 3); ++ positive (score 2), + somewhat positive (score 1); = neutral (score 0)

Option A.1 mainly contributes to OO1 but would not significantly change the information already
available, but it would contribute to an easier access to information. Options A.2 and A.3 both
contributes to 001, 002 - clearer scope of investment protection under EU law and OO3 - more
consistent investment protection rules across Member States, but A.3 is considered more effective
as its scope is broader. The effectiveness of these two options however would depend on the degree
to which they affect national procedures. In other words, they would be effective only if the problem
was caused by a lack of clarity or by the scope for interpretation, and if the national authorities and
investors adjust their assessment of the rules.

To meet all objectives to the largest degree, option Al could be combined with option A3.

Table 2: Summary of options addressing problem B in terms of effectiveness

Options Operational Operational Operational STele] (]
Objective 4 Objective 5 Objective 6

0 - Do nothing 0 0 0 0

B.1 - Investment SOLVIT = ++ ] 2

B.2 - Streamlining procedural rules ++ = ++ 4

B.3 — European investment board + +++ R 4

B.4 - EU Investment Court +++ = + 4

Magnitude of impact as compared with the “do nothing” scenario (the “do nothing” scenario is indicated as
0) :+++ strongly positive (score 3); ++ positive (score 2), + somewhat positive (score 1); = neutral (score 0)
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Option B.1 contributes only to OO5, by offering a new possibility to prevent problems at an early
stage. Similarly, option B3 contributes to OO5, but it is more effective in doing so (as explained in
Section 4.2.5 and 4.2.7), and it also contributes somewhat to OO4 as it would complement national
enforcement systems. Options B2 and B4 contribute to O0O4 and OO6. Option B4 would improve
effectiveness of enforcement mechanisms for investment protection (O04) cases by opening the
possibility of bringing cases at EU level, and it would also somewhat strengthen safeguards in
procedural rules (O06), through a possible deterrent effect. Option B2 would achieve 004 and 006
by harmonising selected procedural rules.

To meet all objectives to the largest degree, option B2 could be combined with option B3.

5.2 Efficiency

This section summarises the costs and benefits of the considered options and thus their efficiency in
achieving the operational objectives. Only indirect benefits could be estimated in monetary terms
and they capture the additional GDP at the EU level that would result from additional FDI should the
given option be applied. Depending on the type of unlocked cross-border investment, this could lead
to more jobs and environmental benefits, however estimating such benefits is not feasible. The main
stakeholders that would bear the costs of the initiative are the EU Member States authorities and
the EU institutions. In certain cases (option B1, B3 and B4) investors may also bear some costs
depending on the final design of the options. The methodology for calculations is included in Annex
VI and Annex VII.

Table 3 Summary of options addressing problem A in terms of efficiency

Options EU EU Member States EU Institutions | EU Cost  /benefit
investors citizens | ratio

0 - Do nothing

A.1- Visibility

Costs - EUR 82 992 (one-off) EUR7 845 - 0.135
EUR8 296 (one-off)
(yearly) EUR 40 000
(yearly)
Benefits EUR 103 million

A.2 - Targeted approach

Costs - Transposing the directive into - -
nationallaw andapplying the
recommendation

Benefits EUR 205 million
A .3 - Comprehensive approach

Costs - The implementation of the - -
directive, the mode or
modification into the national
legislation

Benefits EUR 308 million

Note: The calculations of costs can be found in Annex VII. The calculations of benefits can be found in Annex VI.
The reported values are based on Method 1 (Baseline trend).

To ease readability, the cost/benefit ratio was multiplied by 100.
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The efficiency of different options A cannot be compared as the costs for option A.2 and A.3 were
not estimated, however given that the benefits of option A.3 are expected to be much more
significant than those resulting from option A.2, while the costs related to the two options can be

assumed similar, thus option A.3 is likely to be more efficient.

Table 4 Summary of options addressing problem B in terms of efficiency

EU investors

Options

EU Member

States

EU EU
Institutions

Cost
ratio

/benefit
citizens

O - Do nothing

B.1 - Investment SOLVIT

Costs P ossible fee structure EUR414 925 EUR31 380 - 0.201
(one off) (one off)
EUR56,766
(yearly)
Benefits EUR 205 million
B.2 - Streamlining procedural rules
Costs - EUR82,922 (one - - 0.0270
off)
Benefits EUR 307 million
B.3 - European investment board
Costs Possible fee structure EUR414 892 EUR227514 -
(one-off) (one-off)
EUR2 694 328 1.628
(yearly)
Benefits EUR 205 million
B.4 - EU Investment Court
Costs P ossible fee structure per case EUR 165983 EUR266 743 -
brought tocourt
(one-off) (one off) 6.025
EUR30477 638
(yearly)
Benefits EUR 513 million

Note: The calculations of costs can be found in Annex VII. The calculations of benefits can be found in Annex VI.
The reported values are based on Method 1 (Baseline trend).

To ease readability, the cost/benefit ratio was multiplied by 100.

The most efficient option among those addressing problem B is option B.2 - Streamlining procedural
rules (it has the lowest cost/benefit ratio), followed by option B.1 and B.3. Option B.4 is the least
cost-effective given the high recurring costs of running an investment court.
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5.3 Overall assessment

The table below presents the overall assessment of options.

Options addressing problem A

A.1 - Visibility 3 ++ Medium (5)
A.2 - Targeted approach 5 +++ Medium (8)
A.3 - Comprehensive approach 7 +++ High (10)

Options addressing problem B

B.1 - Investment SOLVIT 2 ++ Medium (4)
B.2 - Streamlining procedural rules 4 +++ High (7)

B.3 - European investment board 4 + Medium (5)
B.4 - EU Investment Court 4 = Medium (4)

Note: Efficiency score based on the cost/benefit ratios.

In light of their effectiveness and efficiency characteristics, we see some possible combinations of
policy options to be recommended when addressing each problem (ordered by preference):

Problem A:

e A.1andA.3 - Option A.3 - Comprehensive approach combined with option A.1 - Visibility would
be the best combination of options to implement. A codified and clarified set of existing EU
investment protection rules is expected to resolve the first identified problem, while increasing
visibility of existing EU and national rules would ensure that the information on the rulesis up-
to-date, accurate and reliable and presented in an understandable manner. In addition, the
access point could facilitate identifying investment opportunities at EU level and national level
(e.g. through enhanced EU match-making tools). Clarification at EU level and increased visibility
should trickle down to any national context where uncertainty was affecting investors.

e The combination of A.1 and A.2 would also be effective, but to a lower extent, given that option
A.2 is less comprehensive than option A.3.

In terms of stakeholders’33 views, option A3 is the most preferred followed by option A2 and A1l.
Problem B:

e B.2 and B.3. With regards to problem B, combining Option B.2 and B.3 would resolve the
remaining issues identified in the problem assessmentthat prevented the satisfactory application
of investment protection rules by harmonising selected procedural rules relevant for access to

133 gtakeholders refer to intra-EU investors. Assessment based on study’s survey results and focus group discussions.
Stakeholders expressed their preferences only about individual options, not c ombinations.
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remedies for investors before national courts and by improving possibilities to prevent problems
and resolve disputes amicably, respectively.

Other possible combinations (ordered by preference):

e Bl and B2. The combination of B.1 and B.2 would also be effective, but to a lower extent
comparedto B.2 and B.3; on the other hand, B.1 and B.2 combination is somewhat more efficient
compared to B.2 and B.3.

e B.4 and B.2. This combination could also be considered but it would be a less efficient approach
given the high costs of setting up and operating a dedicated investment court.

e B.1 and B.4. This combination could also be considered but it would be a less effective and less
efficient given the high costs of setting up and operating a dedicated investment court.

. B.1 and B.3. This combination would be efficient, however it would not be very effective as it
would not address all operational objectives under Problem B.

In terms of stakeholders’134 views (investors perspective mostly), option B4 is the most preferred.
Options B1, B2 and B3 are perceived favourably as well by most.

134 gstakeholders refer to intra-EU investors. Assessment based on study’s survey results and focus group discussions.
Stakeholders expressed their preferences only about individual options, not c ombinations.
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6 MONITORING FRAMEWORK
6.1 Introduction and context

This chapter aims to introduce a proposed monitoring framework for the policy intervention to be
adopted in order address the problems and drivers, identified in chapter 2 of this report. This
framework has been created based on the assessment of policy options described in chapters 4 and
5 of this report. If different policy interventions are retained, the monitoring framework will need to
be slightly fine-tuned accordingly. As specified in the Better Regulation Guidelines, monitoring
generates evidence on an intervention’s activities and impacts over time, in a continuous and
systematic way. Therefore, it is suggested that the monitoring system is built in a way allowing to:

o ldentify whether a policy is being applied on the ground as expected;
e Addressing any implementation problems of an intervention; and/or

e Identifying whether further action is required to ensure that it can achieve its intended
objectives. 135

Monitoring needs to consider the objectives of the intervention and what evidence needs to be
collected to track its progress and performance. This is linked to understanding both the logic of the
intervention and how the evidence collected will be used. It is suggested that consideration is given
to the frequency and method of collection, different sources of evidence taking into account what is
already available and cost for different parties involved. This leads to a series of key questions that
is suggested to be addressed by the monitoring framework, including:

¢ What evidence needs to be collected?
¢ When and how should evidence be collected?
e Who will collect the evidence and from whom? 136

In order to address the above-mentioned questions and assess to what extent the policy option
achieves its objectives and delivers the expected results, this chapters focuses on the two following
steps foreseen:

e Step 1: Understanding the type of evidence to be collected and establishing indicators to
measure the success of the initiative in the future;

e Step 2: Defining an approach for the monitoring and retrospective evaluation.

6.2 Evidence to be collected and indicators to measure the success of the
initiative in the future

6.2.1 What evidence needs to be collected?

According to the Better Regulation Guidelines on monitoring, consideration should be given to what
evidence needs to be gathered to give reliable and consistent measurement against the objectives
of a given intervention.13”

In order to understand what evidence needs to be collected to monitor the success of this initiative
in the future, a first step would be to examine whether the intervention logic of this policy initiative
is still valid. To do that, it is essential to assess whether the objectives of this initiative still exist

1
1
1

w

5
6
7

Better Regulation Guidelines, Tool#41. Monitoring arrangements and indicators
Better Regulation Guidelines, T ool #41. Monitoring arrangements and indicators
Better Regulation Guidelines, T ool #41. Monitoring arrangements and indicators

W

w
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and whether the identified policy options would help achieve these objectives (see detailed objectives
in chapter 3.1). Briefly, the specific objective of this initiative is twofold:

a) Investors are protected when they invest cross-border and they feel confident about the
rules protecting them.

b) Investors can obtain effective remedies for cross-border investments and investment
protection rules are enforced across Member States.

Once it is determined that the policy objectives still exist, the second step would be to examine
whether the foreseen steps/milestones of the preferred policy options have been completed
successfully or whether their progress is well on track. The foreseen milestones of the policy options
are presented in detail in chapter 3.2.

The third set of evidence to be collected in order to monitor this initiative is linked to the stakeholders
affected by these policy options, in terms of numbers and characteristics. In the previous chapter,
the impact assessment has identified four main categories of stakeholders affected, being a) EU
investors, b) EU Member States, c¢) EU institutions and d) EU citizens. Itwould, therefore, be needed
to examine whether this assessmentis still valid.

The fourth and final step would then be to collect evidence on the impacts of this intervention on
society and each stakeholder category, including one-off and recurring costs, direct and indirect
benefits, as well as potential wider impacts. This would allow to monitor whether the initial impact
assessment (described in detail in chapters 4 and 5) has been proven correct or whether additional
or lower levels of (unexpected) impacts have emerged.

6.2.2 Establishing indicators for measuring the success of the initiative in the
future

Once the type of evidence needed is clear, careful consideration needs to be given to the timing and
process of its collection. Monitoring requires a clear link to be established between objectives and
indicators bearing in mind the arrangements needed to collect the necessary new evidence in time
to meet reporting requirements. These indicators include: 138

e Output indicators: These relate to the specific deliverables of the intervention;
e Outcome indicators: These match the effects of the intervention;

e Impactindicators: These relate to the intended outcome the intervention would contribute to
in terms of impact on the wider economy/society beyond those directly affected by the
intervention.

For this particular initiative, the link between objectives and established indicators is presented in
the following table.

138 Better Regulation G uidelines on Monitoring
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Table 5 Link between objectives, key outputs, outcomes and potential monitoring indicators

Initiative’s Objectives

I nvestors are protected when they invest cross-
border and they feel confident about the rules
protecting them. This translates into the

following operational objectives:

e Objective 1: Improve access to information
on investment protection rules (at EU and
national level) and investment opportunities

e Objective 2: Clearer scope of investment
protectionunder EU law;

e Objective 3: More consistent investment
protectionrules across Member States:

o Rules governing compensation for
restrictions of property and othe reconomic
rights are transparentand clear acrossMS;

o Administrative conduct safeguards are set
and implemented;

o The regulatory framework is predictable
and stable and legitimate expectations are
clear

Investors can obtain effective remedies for

cross-border investments and investment

protection rules are enforced across Member

States. This translates into the following

operational objectives:

e Objective 4: Improve effectiveness of

enforcement mechanisms for investment

protectioncases

e EU legal instrument (directive or regulation)
establishinga comprehensive EU regulatory framework
specifying andimprovingrules on investment
protection, entailing:

o Specific rules on key aspects impacting c ross-border
investments (e.g. on compensation for expropriation,
on protection of legitimate expectations, on rights
stemming fromthe principle of good administration).

o Rules further s pecifyingthe EU Treaties’rules on
free movementof capital and other fundamental
freedoms and EU principles relevant for intra-EU
investmentprotection in a legislative package.

o Consolidationofrelevant CJEU case-law on free
movement of capital (e.g. clarifying typesof jus tified

and unjustified restrictions).

e Streamlining of selected enforcement procedural rules
in relationto s pecific matters for whichan intemal
marketissue has been detected. This entails:

o Harmonised procedural rules relevant for access to
remediesfor investors before national courts. (e.g.
streamlining of procedures to obtain remedies;
improvingrules onlegal standing to bringinvestment
protectionclaims, rules ensuring -more effective-

interimmeasures).
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Stabilisation and reduction of the level of
uncertainty and the marginofinterpretation of
EU lawrelatingto investment protection.

I mproved clarity on the level ofinvestment
protectionacross the EU thanksto more clarity
onthe rules, increased legal certainty, faster
procedures due to less time s pent on assessing
the legalsituation.

More effective investmentdecisions. T he
improvedclarity, certainty, and resulting
confidence would lead to reductionof risk
factors in the investmentdecisions and
subsequently to increase of cross-border

investment.

Higher minimum level of enforceability of

investors’rights.

o Insomecase, obtaining remedies whereit
might not have been possible before.

o Changeofthe disputeresolution process
forinvestors

o Increaseofthe probability of adequate

compensation.

Level of resources dedicated to
legal search assessment of
costs of cross-border
investments.

A mountoftime needed for
intra EU crossborder
investment, including time for
both research and
administrative procedures
Level ofintraEU cross-border
investments (in terms of
number andamountof
investments).

Level of economic growth/
business revenue

Level of jobs created

.Amount of time needed during
investmentprotection
enforcementprocedures.
Number ofinvestment cases
where remedies have been
obtained

Number of dispute resolution

cases



. o Key Outputs Key Outcomes Monitoring Indicators
Initiative’s Objectives

e Objective 5: I mprove possibilities to prevent e Enhanced trust in the enforcementof e Level ofintraEU cross-border
problems and resolve disputesamicably investmentrights in national courts investments (in terms of

e Objective 6: Strengthen safeguards in o Leadingto reductionofriskfactorsin the number andamountof
procedural rules to improve enforcement in investmentdecisions and subsequently to investments)
national courts increase of cross-border investments. e Level ofeconomic growth/

business revenue

e Level of jobs created

Table 6 Link between policy objectives and outcome indicators

o . - Operational Objectives Outcome Indicators
Specific Objectives

Clearer scope of investment protection under EU law X
e Level of resources dedicated to legal search

More consistentinvestmentprotection rulesacross Member States assessmentof costs of cross-border investments

. . L ¢ Amount of time needed for intra EU cross border
o Rules governing compensation for restrictions of property andother

investment procedures

I nvestors are protectedwhen they invest cross-border and they feel economic rights are transparentand clear across MS

confident about the rules protecting them o Administrative conducts afeguards are set and implemented

o The regulatory framework is predictable, stable and legitimate

expectations are clear

I mprove access toinformation oninvestment protectionrules (at EU
and national level) and investment opportunities

Improve possibilities to prevent problems and resolve disputes . .
e Number of dispute resolution cases
amicably

. . i X Improve effectiveness of enforcement mechanisms for investment i L
I nvestors can obtain effective remedies for cross-border investments e Amountoftime needed during investment
. . protectioncases .
and investmentprotection rulesare enforced across Member States protectionenforcement procedures

Strengthen safeguards in procedural rules to improve enforcement . )
e Number ofinvestment cases where remedies have
in national courts .
been obtained
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Table 7 Link between policy objectives and impact indicators

General Objectives Impact Indicators

I nvestors trustthe preventive, protective and enforcement rules and systems e Level ofintraEU cross-border investments (in terms of numberand amountof investments)

Predictable, stable, and clear investment protection framework for cross-border investors
Cross-border investments are not more costly than national investments
T he potential of the Single European Marketis leveraged and theCapital Markets Union is achieved

Thereis growth in jobs, businesses, and infrastructure projects in the hostcountries e Level of economic growth/ businessrevenue

The EU has sustainable economic and s ocial growth, with a competitive business landscape e Level of jobs created
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6.3 Approach for the monitoring and retrospective evaluation — When,
how and by whom will the evidence by collected?

A final question to be addressed by the proposed monitoring framework is how and when this
evidence will be collected, as well as who will have the responsibility for gathering data and who will
be responsible for providing it.

In order to monitor this particular policy initiative, evidence can be collected centrally, at EU level,
by the European Commission’s responsible directorate or service, upon request to the national
authority of each Member State, competent for providing the required monitoring data. Whenever
needed, additional types of stakeholders such as private sector companies, citizens or non-
governmental organizations might also be consulted or involved as evidence providers.

With regard to the sources of data, it is suggested, in line with better regulation guidelines, to use
existing data sources as much as possible in order to reduce costs and avoid creating additional
unnecessary administrative burdens. Therefore, it is important to know what is already being
collected and when, to avoid asking for the same data several times or creating new burden by
asking for extra data when existing data broadly cover the same ground.13° In particular, with regard
to the indicators established in the previous sub-section of this chapter, Eurostat is already collecting
information on the level of inward and outward intra-EU cross-border investments (including flows
and stocks).° With regard to the remaining indicators, the European Commission can be collecting
the required data from Member States’ competent authorities that might be already collecting them
or wherever this is not possible, by the means of a survey. Additionally, smart use of technology
which can reduce costs is suggested. In particular, electronic data capture at the point of origin is
cheaper than periodic interviews or surveys. For every initiative, checks on existing tools, systems,
practices, standards or databases (e.g. Eurostat statistics) are suggested to be made in order to
identify what can be reused and avoid reinventing the wheel or developing hew systems.41 It should
be mentioned that due to the nature of this particular initiative, the monitoring indicators have a
broad scope and it might not always be easy to link them exclusively to this initiative, and sometimes
the collection of some indicators might be costly or burdensome. However, in cases where
quantitative evidence on the monitoring indicators is difficult to be collected, the collection can be
complemented by qualitative feedback retrieved from the relevant stakeholders.

It is suggested that the frequency of measurement of the new evidence is collected on a yearly
basis. However, based on the new monitoring data collected, the European Commission can prepare
an implementation and evaluation report every five years. This report will be providing up-to-date
information of the existing situation and changes in Member States related to intra-EU cross-border
investments, showing whether the policy initiative achieves its objectives.

The detailed proposed approach for the collection of required evidence to allow monitoring and
prospective evaluation is presented in the following table.

139 Better Regulation Guidelines on Monitoring, https ://ec.europa.eu/info/sites/info/files/better-regulation-guidelines-

monitoring.pdf and Better Regulation Toolbox https://ec.europa.eu/infoffiles/better-requlation-toolbox-41 en

149 More infoon: https://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=bop fdi6_geo

141 Better Regulation Guidelines on Monitoring, https ://ec.europa.eu/info/sites/info/files/better-regulation-guidelines-
monitoring.pdf and Better Regulation Toolbox https://ec.europa.eu/infoffiles/better-requlation-toolbox-41 en
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Table 8 Monitoring indicators’ system for collecting the necessary new evidence

Impact Indicators

Definition

Unit

measurement

Source of Data

measurement

Frequency of

Baseline

A mountofresources
dedicated tolegal search
and as sessment of costs of

cross-border investments

A mountoftime needed for
intra EU crossborder
investmentprocedures,
including time for both
research and

administrative

A mountoftime needed i
during investment
protectionenforcement

procedures

Number of investment
cases whereremedies

have been obtained

T his indicator refers to the resources working on
legal search and assessment of costs of cross-
border investments, which is expected to
decrease due tothe improved clarity of the level
ofinvestment protection rules across the EU, as
well as due to stabilization and reduction of the
leveloflegal uncertainty and the margin of
interpretation of EU law relating to investment

protection.

This indicator refers to the time needed for intra
EU cross border investment procedures that is
expected to decrease due to fasterprocedures
arisingfrom less time spent on assessing the
legal situation, as well as from faster
administrative conductdue tothe clear and

comprehensive regulatory framework.

T his indicator refers to time spent in relation to
data protection rules’enforcement, which is
expected to decrease due to higher levels of

enforceability of investors’rights.

T his indicator refers to number of cases
obtaining remedies due to higher levels of

enforceability of investors’rights.

Number of
employees and
working

days/hours

Number of
working

days/hours

Number of
working

days/hours

Number of cases

EU Member

States’ .
Onayearlybasis

competent

authority

EU Member
States’

Onayearlybasis
competent

authority

EU Member
States’

Onayearlybasis
competent

authority

EU Member
States’

Onayearlybasis
competent

authority
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Status of the
year before the
adoptionofthe

policyinitiative

Status of the
year before the
adoptionofthe

policyinitiative

Status of the
year before the
adoptionof the

policyinitiative

Status of the
year before the
adoptionof the

policyinitiative

I nvestors/ Businesses
(including bothlarge c ompanies
and SMEs)

I nvestors/Businesses (including
both large companies and

SMEs)

I nvestors/Businesses (including
both large companies and
SMEs)

National Competent Authorities
and I nvestors/Businesses
(including bothlarge c ompanies
and SMEs)



Impact Indicators

Number of dispute

resolution cases

Level ofintra-EU cross-

border investments

Level of business

revenue/economic growth

Level of jobs created

Definition

This indicator refers to the number of dispute
resolution cases, whichis expected to increase
due to the change of the dispute resolution

processfor investors.

T his indicator refers to the number and amount
ofintra-EU cross-borderinvestments, (taking
into accountFDI flows and stocks) that are
expected to beincreaseddue to the improved
clarity ofthe level of investment protection
rules as well as due to higher levels of

enforceability of investors’rights.

This indicator refers to additional revenue and
economic growth, which is expected to be
generated due tothe improved clarity of thelevel
of investment protection rules as well as due to

higher levels of enforceability of investors’rights.

This indicator refers to the new jobs that are
expected to be created due to the improved
clarity of the level of investment protection rules
as well as due to higher levels of enforceability of

investors’rights.

142 https://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=bop fdi6 geo

Unit of | Source of Data

measurement measurement
EU Member

States’
Number of cases Onayearlybasis

competent

authority

E urostat4? or EU
Number and

Member States’
amount of Onayearlybasis
) competent
investments

authority
A mount of EU Member Onayearlybasis
additional States’
revenue in EUR competent

authority

Number of jobs EU M ember

States’

Onayearlybasis

competent

authority
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Frequency of

Baseline

Status of the
year before the
adoptionofthe

policyinitiative

Status of the
year before the
adoptionof the

policyinitiative

Status of the
year before the
adoption of the

policyinitiative

Status of the
year before the
adoption of the

policyinitiative

Target

National Competent Authorities
and I nvestors/Businesses
(including bothlarge c ompanies

and SMEs)

National Competent Authorities
and I nvestors/Businesses
(including both large c ompanies
and SMEs)

National C ompetent A uthorities
and I nvestors/Businesses
(including both large companies

and SMEs)

National C ompetent A uthorities
and I nvestors/Businesses
(including both large companies

and SMEs)


https://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=bop_fdi6_geo
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ANNEX I11: CASE STUDIES
Case Study |

Case: European Court of Human Rights ("ECtHR"), Judgment of 19.01.2017, Werra
Naturstein GmbH & Co KG v Germany, No. 32377/12 (“Werra Naturstein”).

This case study may serve as an illustration of the following drivers: Insufficient clarity
in scope of investment protection rights under EU law; lack of clarity on legitimate
expectations; ineffective safeguardsin some procedural rules; and concerns about the
effectiveness of national enforcement mechanism in cases involving investment
protection.

Werra Naturstein concerned the utilisation of private land for public road construction purposes
in Germany.

The owner of the land, a company13, used its land for limestone mining and landfill activities.
This activity required a mining licence. The company received said license despite ongoing public
road planning for a potentially interfering motorway (“Autobahn”), although the precise location
of the new Autobahn was not set at that time.

While the company’s land was seized by the government as soon as the final location of the
Autobahn was fixed, the company remained in formal possession of the mining license. The license
could, however, not be used anymore. Around 67 percent of the limestone deposit remained in
the ground as no longer accessible due to the Autobahn running across the deposit. A “court-
sworn expert’s report recorded losses and additional costs amounting to 3,589,566.42 EUR”144,

The company was compensated for the expropriation of the land. The compensation amounted to
22,800.00 EUR. No compensation at all was paid, inter alia, for the futile mining license, and
forgone profits from landfill. After the company was involved in over a decade of domestic
litigation and spent around 470,000 EUR on legal costs!*®, in 2017, the ECtHR ruled that not
compensating for the unusable mining license amounted to breach of the European Convention
for the Protection of Human Rights and Fundamental Freedoms ("ECHR")’s Protocol No. 146,
Article 1 of Protocol No. 1 to the ECHR entitles everyone to a peaceful enjoyment of its prope rty.
Deprivation of someone’s property by government must be compensated. Ultimately, the case
was closed by an offer of the government “to pay compensation in the amount of 1,000,000 EUR
to the Applicant if the Court, on condition of payment of that amount, strikes the Application out
of the [Court’s] list pursuant to Article 37 (1) c) of the Convention”**’

Werra Naturstein may serve as an illustration of (1) latent insufficient clarity in scope of
investment protection rights under EU law, in particular with respect to the scope of property
protection and more specifically in this case whether the licence and forgone profits were covered
and therefore had to be compensated for, (2) a potential deficit in clarity on legitimate
expectations, (3) potential challenges when it comes to effective safeguards in some procedural

For the purposes of illustrating the drivers of (1) latentinsufficient clarity in scope of investment protection rights under
EU law, (2) a potential deficit in clarity on legitimate expectations, (3) potential challenges when it comes to effective
safeguards in some procedural rules, and (4) concerns about the effectiveness of national enforcement mechanism in
cases involving investment protection it is immaterial whether a company, such as the one at hand, is a foreign or a
domestic entity to or of the EUMember State which took the measure. Fundamental rights under EU law apply in a cross -
border situation as wellas in an internal context.

Werra Naturstein, para. 12.

Werra Naturstein, para.59.

See also Council of Europe, Protocol No. 1 to the Convention, available at https://www.coe.int/en/web/echr-
toolkit/protocole-1.

147 ECtHR, Fifth Section, Werra Naturstein GmbH & CoKg v. Germany, No. 32377/12, Judgementof19.07.2018, para. 7
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rules and (4) concerns about the effectiveness of national enforcement mechanism in cases
involving investment protection.

An insufficient clarity in scope of investment protection rights and a potential deficit in clarity on
legitimate expectations may be seen in the misperceived protection of mining rights under EU
(and ECHR) law18 by the EU Member State. According to domestic law, “mining rights under the
terms of [ . . . the Federal Mining] Act were granted only on the statutory condition that they
would have to yield to a public infrastructure project without compensation.”1°® Consequently, the
mining right — granted only under the condition that no public road (here i.e. the Autobahn) or
other infrastructure project interferes with such mining right - and the linked costs and losses
due to the interference could not be compensated. "While the acquired mining rights constituted
[protected] ‘property’ under Article 14 of the Basic Law [i.e. the German Constitution], the holder
of a mining licence could not rely on making unhindered use of his or her mining rights; he or she
could only operate under the limitations stipulated, inter alia, under [. . .] the Federal Mining
Act.”150 The planning decision was therefore merely “activating” the statutory caveat and limit
under which the mining license was granted in the first place.

The ECtHR held, however, that the lack of usability of the mining right without any compensation
resulted in a substantial deprivation of the company’s property.*®! Although the company had
“knowledge or potential knowledge of potential future restrictions”152 of the mining right, “the
mining authority was or could have reasonably been aware of the planned motorway when
granting the [mining] licence. Itissued the [mining] licence [for 25 years] despite the uncertainty
as to where exactly the motorway would be built and how the quarrying operation would be
affected.”153

What the ECtHR essentially said was that it is insufficient to simply add a “general disclaimer”in
a law, that a mining right may be turn futile in the future when conflicting with public infrastructure
projects. In such general fashion a government cannot prevent the emergence of legitimate
expectations in the right’'s continuing usage and avoid compensation when the government
chooses to interfere with said right.

In contrast, in ECtHR cases in which the competent authority made it more specific that the mining
license may turn futile, for example by allowing explicitly for a re-examination of the right with a
view to its possible termination®4, or by appending of the plans on road construction'®®, the
respective respondent states could avoid paying compensation for the futile mining licence.

What concerns the drivers of concerns about the effectiveness of national enforcement mechanism
in casesinvolving investment protection and potentially ineffective safeguards in some procedural
rules, “[u]lnder domestic law [applicable to the situation in Werra Naturstein], the claim for
compensation [as such] had to be decided in administrative proceedings firstly, and on the
amount in subsequent expropriation proceedings”.1%® Also, potential legal redress against the two
decisions are allocated to different branches of the judiciary.>” Such a “two step approach” may

148 A ccordingtoArticle 6(3) of the Treaty on European Union ("TEU”), “[flundamental rights, as guaranteed by the European

Convention for the P rotection of Human Rights and Fundamental Freedoms [. . .], shallconstitute general principles of
the Union's law.”

Werra Naturstein, para. 15.

150 | pid.

Werra Naturstein, para.49.

Werra Naturstein, para.52.

Werra Naturstein, para.52.

154 Fredinv. Sweden, no. 12033/86, 18 February 1991, para. 18 and 54.

1%5 yaczv.Poland(dec.),no.22665/02,23 June 2009.

[E mphasis added] Werra Naturstein, para. 27.

Due to Article 14(3), sentence 4 of the German Basic Law (Grundgesetz) the ordinary courts (for private law matters)
decide on the amount of compensation; on the question of whether the expropriation itself was lawful, administrative
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be said to lead, first, to lengthy proceedings of - in this case - around a decade, and, second, to
potential uncertainties and, consequently, inefficient safeguards as to when - at the various levels
of the proceedings - “comprehensive compensation”1%8, included such as for the futile mining
licence, should have been addressed for the first time.

In the case at hand, compensation for the mining license was neither explicitly referred to in the
administrative planning decision nor in the administrative court decision. The company learned at
the level of the proceedings about the amount of compe nsation for the expropriation before the
private law courts “that for reasons of proportionality the planning decision might in a case like
the present one call for a formal expropriation of the mining rights with corresponding
compensation”, however, “such a claim - as well as the issue of disproportionality as such -
should have been raised in the proceedings concerning the planning decision before the
administrative courts”.1>® Since there has never been an administrative decision to formally
expropriate the mining licence, no claim to compensation as such arose, which could have been
determined in terms of its specific amount later on in the expropriation proceedings, as already
explained above. As the administration and the respective administrative court apparently did not
address the matter of the mining license question, the company ended up between chairs.

Case Study 11

Cases: CJEU, Case C-179/14, ECLI:EU:C:2016:108 — European Commission v. Hungary;
ICSID Arbitration, ICSID Case No. ARB/13/35, Award of 09 October 2018 - UP
and C.D Holding Internationale v. Hungary (annulment proceedings pending as of
10 November 2020).

This case study may serve as an illustration of the following drivers:
Uneven/inadequate investment protection rules in different Member States:
Differences in compensation for restriction of property and other economic rights;
(Concerns about effectiveness of national enforcement mechanism in cases involving
investment protection).

Both cases concern, among others, the conditions for issuing meal vouchers, and may illustrate
inadequate investment protection rules in EU Member States, coupled with concerns about
effectiveness of national enforcement mechanisms as the undertakings acting as claimants in UP
and C.D Holding Internationale v. Hungary chose to initiate an investment arbitration based on
an international agreement rather than sticking to domestic and EU court proceedings. 160

The cases at hand relate to the following: An EU Member State, by national legislation, effectively
established a monopoly in favour of a public body for the issuance of vouchers for ready -to-eat
meals, the so-called Erzsébet vouchers.'%1 Such vouchers intended to allow employers to provide
their employees, under favourable tax conditions, with benefits in kind, in the form of ready -to-
eat meals. According to the newly introduced national legislation, the purchase of ready -to-eat
meals was only receiving favourable tax treatment if made in exchange for Erzsébet vouchers.162
Similar ready-to-eat meals vouchers were issued by for-profit companies in the past, some of

courts decide according to Section 40(1) of the German Code of Administrative Court Procedure
(Verwaltungsgerichtsordnung).

Werra Naturstein, para. 30; seealsopara. 31.

Werra Naturstein, para. 18.

At least with regard to the investors which initiated the investment arbitration in UP and C.D Holding Internationae v.
Hungary, they never seem to have approached a domestic court. Ibid., para. 127: “Claimants state that, in November
2010, the Hungarian government adopted a constitutional amendment limiting the scope of the Constitutional Court’s
review of acts and decisions related to central taxes”; Ibid., para. 406: “The [Hungarian] judiciary had no role in the
presentcase. Claimants never approached the judiciary, despite being entitledto do so.”

European Commission v. Hungary, para. 119; UP and C.D Holding I nternationale v. Hungary, para. 155.

European Commission v. Hungary, para. 120; UPand C.D Holding I nternationale v. Hungary, para. 345, 347.
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160
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which of foreign origin. Under the new legislative regime, vouches issued by these undertakings
would not benefit from favourable comparable tax treatment anymore. The Erzsébet vouchers,
however, were introduced “without any appropriate transitional period, thereby generating heavy
losses for the undertakings that had hitherto been present on the market concerned”63, also to
foreign undertakings active in the market.

The cases at hand may illustrate inadequate investment protection rules in EU Member States
when it comes to the impact of significant legislative changes on ongoing businesses
unaccompanied by transitional measures and effectively creating a monopoly for parts of the
market. Also, concerns about the effectiveness of national enforcement mechanisms may be
illustrated, as some of the undertakings affected by the legislative changes chose to resort to
initiate investment arbitration rather than domestic and EU court proceedings.

The CJEU held “that national legislation such as that at issue, under which exclusive rights to
carry on an economic activity are conferred on a single, private or public, operator, constitutes a
restriction, both, of the freedom of establishment, and of the freedom to provide services”164
according to the Articles 49 TFEU and 56 TFEU. Obviously, undertakings from other EU Member
States wanting to issue for vouchers ready-to-eat meals could not benefit from a similar
advantageous tax treatment of their vouchers compared to the Erzsébet vouchers. Since the
establishment of such a voucher monopoly could not be justified by any overwriting public
interests, the CJEU found a violation of the aforesaid freedoms. 165

Due to the nature of the procedure before the CJEU, which aims merely at ending violations of,
and ensuring compliance with, the Member States’ obligation towards the EU and the other
Member State, it was not possible for the CJEU to award damages directly to the individual
undertakings that had hitherto been present on the market and suffered significant losses.
However, on the basis of the CJEU’s judgment, the individual undertaking may claim damages
suffered due to a violation of EU law by the EU Member State. This must be done in the courts of
the respective EU Member State, though.

In contrast, damages can be directly claimed and awarded in so-called investor-State arbitration,
which can be initiated by a foreign investor against its host State on the basis of an international
agreement, concluded between the investor’s home State and host State, seeking to protect
investments and investors in the respective other State’s territory. And, indeed, the arbitral
tribunal in UP and C.D Holding Internationale v. Hungary, having to deal with the same underlying
facts as the CJEU, did so. The tribunal found that the establishment of the monopoly for Erzsébet
vouchers, together with other measures by the EU Member State, resulted in a violation of the
international treaty concluded between France and Hungary1%®, as the (French) claimants
undertakings “were evicted from the [Hungarian] meal voucher market”167 i.e. their investment
was expropriated.1®® As a consequence, the arbitral tribunal awarded damages to the claimant
undertakings of around 23 million Euros.16°

163
164
165

European Commission v. Hungary, para. 126.

European Commission v. Hungary, para. 164.

European Commission v. Hungary, para. 174.

166 1nlightofthe CJEU's judgmentin C-284/16, ECLI:EU:C:2018:158 - Achmea, itmustbe stressed that the arbitral tribunal
in UP and C.D Holding I nternationale v. Hungary issued an award despite a clear lack of jurisdiction, actingultravires.
UP and C.D Holding I nternationale v. Hungary, para. 352.

UP and C.D Holding I nternationale v. Hungary, para. 419.

UP and C.D Holding I nternationale v. Hungary, para. 585.
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Case Study 111

Case: CJEU, C-57/15, ECLI:EU:C:2016:611 - United Video Properties Inc. v. Telenet NV
(“United Video").

This case study may serve as an illustration of the following driver: Procedural rules.
Ineffective safeguards in some procedural rules such as lack of legal standing to
challenge laws, remedies not in the same procedure, interim measure.

United Video relates to a patent dispute. A patent holder “brought an action [. . .] in Belgium
seeking, in essence, a finding of an infringement by [. . . another business] of that patent, an
injunction requiring [. . .] to cease that infringement and an order [. . .] to pay the costs.”170 The
patent holder lost the case as its patent was declared invalid by the court. The business defending
itself against the claim of the patent holder had total costs of 230,000 EUR, of which 11,000 EUR
out of 185,000 EUR - or 6 percent — for lawyers’ fees could be reclaimed, according to domestic
legislation. Costs for technical advisory in the field of patents of about 45,000 EUR could not be
reimbursed according to domestic legislation as this required “fault” on the side of the
unsuccessful party (here the patent holder) to the dispute.

United Video may serve as an illustration of potentially ineffective safeguards for investors in
some procedural rules of the EU Member States. The fair allocation of legal costs potentially
occurring when investors seek to defend their investment-related rights and interests will be
determinative, among others, for their effective safeguarding and enforcement. The Belgian
legislation in the case at hand fell short of this.

The CJEU, when asked to rule on compatibility of the Belgian procedural rules dealing with the
allocation of legal costs with EU law’?, stated that EU law1’? requires that “the unsuccessful party
must bear ‘reasonable’ legal costs”173 “[L]egislation imposing a flat-rate significantly below the
average rate actually charged for the services of a lawyer in that Member State”'”4 in this sense
is not anymore “reasonable”. This follows from the fact that EU Law”> calls for procedures and
remedies to be dissuasive. "However, the dissuasive effect of an action for infringement [of a
patent] would be seriously diminished if the infringer could be ordered only to reimburse a small
part of the reasonable lawyer’s fees incurred by the injured right holder.”17® Thus, Member State
legislation which allows for reimbursement of merely a fraction of the real costs relating to
lawyers’ fees undermines “a high level of protection of intellectual property rights in the internal
market [. . . ] in accordance with Article 17(2) of the Charter of Fundamental Rights of the
European Union [(“"Charter”)].”’7 As the Belgian procedural rules were running counter EU law,
the EU Member State court was especially precluded from limiting the reimbursement of legal
costs to the flat-rate foreseen in its domestic procedural rules. In the same vein, the CJEU held
that, “to the extent that the services [. . .] of a technical adviser [in the field of patents] are
essential in order for a legal action to be usefully brought [up,] seeking [. . .] to have such a
[intellectual property] right upheld”, the respective costs must also be borne by the unsuccessful
party.1”® Thus, the Belgian court could not make the reimbursement of costs for technical ad visor
dependent on “fault” as foreseen in the domestic legislation. Rather, with regard to both, the

170 ynited Video, para. 14.

171 The CJEU was rulingin aso-called preliminary reference procedure according to Article 267 TFEU whichis anintermediate
step in the national proceedings.

172 Cf. Article 14 of Directive 2004/48.

173 United Video, para. 26.

174 | bid.

175 Cf. Article 3 (2) of Directive 2004/48.

176 United Video, para. 27.

177 United Video, para. 27. Article 17(2) ofthe CFR reads: “I ntellectual property shall be protected.”

178 Cf.United Video, para. 39.
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lawyers’ fees and the technical advisors’ costs, the Belgian court had to find a way to provide for
a ‘reasonable’ reimbursement of legal costs.

Case Study IV

Case: CJEU, Case C-230/18, ECLI:EU:C:2019:383 - PI v. Landespolizeidirektion Tirol
(“PI”),

This case study may serve as an illustration of the following driver: Administrative
conduct. Ineffective safeguards related to administrative conduct. Procedural rules.
Ineffective safeguards in some procedural rules.

The Pl case concerns the lawfulness of the closure of a commercial establishment in Austria,
managed by the Bulgarian national Pl, and potentially ineffective safeguards related to
administrative conduct and ineffective safeguards in procedural rules. In 2017, police conducted
a check in PI's massage salon. Officials believed that in that salon, sexual services were being
offered illegally. They, therefore, decided to close that salon instantly, based on suspicion of
infringement of relevantlaws regulating sexual services. Pl was verbally informed of that decision
immediately before the closure of the salon. No documents setting out the reasons for the
adoption of that decision were provided.

Later, PI's lawyer, several times, attempted to gain access to the police file. Access was refused
“on the ground that, in the case of administrative measures such as those that PI was subject to,
access to files was not permissible since no criminal proceedings had been initiated against
her.”179

Eventually, upon PI's motion, the closure decision was annulled by the police itself. No reasons
concerning the closure decisions or grounds for its annulment were given.

Pl brought an action before the competent administrative court seeking a declaration that the
closure of its massage salon was unlawful. In the judicial proceedings, the police did not provide
documents and facts relevant to the case.

Unlike in other national procedures, “the legislation governing the [administrative] procedure at
issue in the main [judicial] proceedings does not require that [. . . the police], following the
exercise of such power, justify their decision in writing.”18 The administrative court cannot
“review the merits of the facts that led to the adoption of the [police] decision since that court is
only competent to assess whether a police officer had, in that instance, reasonable grounds for
suspecting illegal activity,”181

Pl may serve as an illustration of ineffective safeguards related to administrative conduct. In
exercise of its rights under EU law, especially the fundamental freedoms, the PI provided certain
services though a fixed establishment in another EU Member State. In the case at hand, the PI
did not receive any reason or justification as to why the administration interrupted the economic
activity. Without such information, an economic actor cannot itself assess the legality of the
administrative conduct and effectively defend itself against it. Further, the procedural rules
governing the subsequent court proceedings did not allow the EU Member State court to request
such information from the administration, which also prevented it from reviewing the merits of
the facts that led to the adoption of the administrative decision.

The CJEU in PI held that, “Article 41 of the Charter [of Fundamental Rights of the European Union
(“Charter”)] . . . reflects a general principle of EU law to the effect that the right to good

179 p|, para.25.
180 p| para.31.
181 p| para.35.
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administration encompasses the obligation of the administration to give reasons for its decisions
. . . The obligation of the administration to state reasons for a decision which are sufficiently
specific and concrete to allow the person concerned to understand the grounds of the individual
measure adversely affecting him is thus a corollary of the principle of respect for the rights of the
defence, which is a general principle of EU law” 182 and “the effectiveness of the judicial review
guaranteed by Article 47 of the Charter also requires that the person concerned be able to
ascertain the reasons upon which the decision taken by an administrative authority in relation to
him is based, either by reading the decision itself or by communication of those reasons on its
request.”'83 In this way the person is enabled “to defend his rights in the best possible conditions
and to decide in full knowledge of the circumstances whether it is worthwhile applying to the court
having jurisdiction, and in order to put the latter fully in a position to carry out the review of the
lawfulness of the national decision in question”.184

“Moreover, the right to be heard in all proceedings, which is affirmed by Articles 47 and 48 of the
Charter [of Fundamental Rights of the European Union (*Charter”)] and which forms an integral
part of respect for the rights of the defence [. . .] requires the authorities to pay due attention to
the observations submitted by the person concerned, examining carefully and impartially all the
relevant aspects of the individual case and giving a detailed statement of reasons for their
decision; the obligation to state reasons for a decision are sufficiently specific and concrete to
allow the person concerned to understand the reasons for the refusal of his request is thus a
corollary of the principle of respect for the rights of the defence.”18%

The CJEU went on stating that the “requirement that the national administrative authorities state
reasons is particularly important in a case [. . . at hand], in which it must be determined whether
a restriction of the freedom of establishment within the meaning of Article 49 TFEU and the rights
of establishment and to conduct a business, enshrined in Article 15(2) and Article 16 of the Charter
respectively, is justified and proportionate.”186

Therefore, the CJEU held, that the domestic “legislation [in the case at hand] does not ensure
that the addressee of [. . . a police] decision can ascertain the reasons upon which it is based, to
enable him to defend his rights and to decide whether it is appropriate to refer the matter to the
competent court”. Accordingly, in the present case, domestic legislation does not make it possible
to ensure the effectiveness of the judicial review or the safeguarding of the rights of the defence,
guaranteed by Articles 47 and 48 of the Charter and the general principles of EU law, potentially
illustrating ineffective safeguards related to administrative conduct and to some procedural rules
of the EU Member States. Although the case may not resemble a typical investment situation,
nonetheless, the relevance of this issue for the exercise of economic rights and fundamental
freedoms in the Single Market - also with regards to investments - is palpable: insufficient
safeguards which ensure that administrative decisions are well-reasoned can detrimentally impact
cross-border economic activity in the Single Market.

182 p|, para.56-57.
183 p|, para.78.
184 pid.

185 p|,para.79.
Pl,para.81.
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Case Study V

Case: CJEU, Joined Cases C-372/09 and C-373/09, ECLI:EU:C:2011:156 - Josep
Pefarroja Fa

This case study may serve as an illustration of the following drivers: Administrative
conduct. Ineffective safeguards related to administrative conduct. Concerns about
effectiveness of national enforcement mechanism in cases involving investment
protection.

The case concerns the insufficient judicial reviewability of administrative decisions in an EU
Member State, possibly also caused by a lack of a requirement under any statutory or legislative
provision to state the reasons for an administrative decision.

“Mr. Pefiarroja Fa lives in Barcelona and, for over twenty years, he has pursued the profession of
accredited expert translator in Catalonia. After passing a competitive public examination, he was
officially appointed to that position by the Spanish Ministry of Foreign Affairs and the Catalonian
Government. He translates French into Spanish and Spanish into French. Mr. Pefarroja Fa applied
for initial enrolment, for a period of two years, in the register of court experts of the Cour d’appel
de Paris, as a Spanish-language translator. His application was rejected by “[. . .] the Courd’appel
de Paris [. . .] acting in not a judicial but an administrative capacity. At the same time, Mr.
Pefarroja Fa applied for enrolment as an expert Spanish-language translator in the national
register of court experts maintained by the Bureau of the Cour de Cassation.”*87 His application
was likewise rejected. Mr. Pefiarroja Fa challenged both decisions before the Cour de Cassation.188

According to case law of the Cour de Cassation, there “was no requirement under any statutory
or legislative provision to state the reasons for a decision refusing initial enrolment in those
registers; that the procedure for enrolment does not involve any act which might come within the
scope of the French procedure for accessing administrative documents; and that, when hearing
an action contesting a decision refusing enrolment, the Cour de Cassation merely confirms that
the proper procedure was followed for consideration of the application and, in consequence, does
not address issues such as the professional attributes of the candidate.”18°

Josep Pefarroja Fa may illustrate concerns about the effectiveness of national enforcement
mechanisms in cases involving investment protection revealing areas excluded from legal review.
While this case at hand relates to the provision of cross-border services, for the purposes of
illustrating the driver at hand, it does not make a difference as to whether the Spanish
entrepreneur is established in France ,or whether provides its services cross-border from Spain,
as the decision of the domestic authority and the response of the CJEU would arguably be the
same.

Speaking about the latter, the CJEU found it incompatible with EU law - i.e. the freedom to provide
services set forth in Article 56 TFEU, interpreted in light of Article 47 of the Charter of Funhdamental
Rights of the European Union (“Charter”), providing for the right to an effective remedy and to a
fair trial - “that decisions refusing enrolment of court expert translators in the registers of experts
[- . .] are not open to effective review by the courts as regards the taking into account of the
experience and qualifications obtained and recognised in other Member States.” 190

In particular, “the consideration and taking into account of the qualifications obtained in other
Member States must be properly carried out by the national authorities in accordance with a

187 Josep PefiarrojaFa, para.16-18.

188 | pid.
189 josep PefiarrojaFa, para.60.
Josep PefiarrojaFa, para.61.
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procedure which complies with the requirements of EU law concerning the effective protection of
the fundamental rights conferred on EU citizens and, in particular, with Article 47 of the
Charter”.191 Therefore, “all decisions must be open to judicial scrutiny enabling their legality under
EU law to be reviewed. In order to ensure that such review by the courts is effective, the interested
party must be able to obtain the reasons for the decision taken in relation to him, thus enabling
that interested party to defend himself under the best possible conditions and to decide, with full
knowledge of the relevant facts, whether it is worth applying to the courts. Consequently, the
competent national authority is under a duty to inform that interested party of the reasons upon
which its refusal is based, either in the decision itself or in a subsequent communication made at
the request of that party”192.

Thus, the CJEU found that the Member State’s legislation does not establish mechanisms to ensure
effective judicial scrutiny when it comes to Member States’ restrictions on the entrepreneurial
freedom to resortto personnel who are qualified in a Member State other than the one in which
they are active.

Case Study VI

Case: CJEU, Case C-235/17, ECLI:EU:C:2019:432 - Commission v. Hungary .19

This case study may serve as an illustration of the following drivers: Scope of
protection. Insufficient clarity in scope of investment protection rights under EU law.
Inadequate Investment protection rulesin an EU-Member State.

Commission v. Hungary concerns the cancellation of rights of usufruct over agricultural land and
may illustrate insufficient clarity as regards the scope of investment protection rights under EU
law, and/or inadequate investment protection rules in an EU Member State. A holder of a right of
usufruct is entitled to use the property concerned, as well as to collect revenue from it. 194 In the
case at hand, this means that the holders of such rights - the usufructuaries - can farm the land
and keep the harvest.

By operation of law of an EU Member State, such rights of usufruct were cancelled, as from the
date in which such law became enforceable, as regards cases in which such rights of usufruct had
been agreed upon between persons who are not close members of the same family. 19 At the time
of acquisition of the right of usufruct no such “close family ties” were required by law between
the owner of the land and the usufructuaries.® “[T]he usufructuaries affected [... by the
cancellation] include a great many nationals of Member States other than [. . . the concerned
Member State], who have acquired rights of usufruct either directly, or, indirectly, through a legal
person created in [. . . the concerned Member State].”1°7

Josep PefiarrojaFa, para.62.

Josep PefiarrojaFa, para.63.

198 See alsoCJEU, C- 52/16 and C- 113/16, EU:C:2018:157 - SEGRO and Horvath ("SEGRO").

Commission v. Hungary, para. 81.

Commission v. Hungary, para. 21-22.

The acquisition of such rights was also lawful and no circumvention of existing legislation. Cf. Commission v. Hungary,
para.74-75,77.Seealsothe parallel case SEGRO, para. 15: "SEGRO is a commercial company withits seatin Hungary.
I'ts members are natural persons who are nationals of other MemberStatesand residentin Germany.”

Commission v. Hungary, para. 57. See also Commission v. Hungary, para. 58, which reads: "By providing for the
extinguishment, by operation of law, of rights of usufruct[. . . ] by nationals of M ember States other than Hungary, the
contested provisionrestricts, by virtue of its very subject matterand by reason of that fact alone, the right of the persons
concernedto the free movement of capital guaranteed by Article 63 TFEU. Indeed, the contested provision deprives those
persons both of the possibility of continuing to enjoy their rights of usufruct, by preventing them, inter alia, from using
and farming the land concerned or from letting it to tenant farmers and thereby making money from it, and of the
possibility of alienating that right, for example by transferringit back to the owner. Thatprovisionis, moreover, liable to
deter non-residents frommaking investments in Hungary in the future”.
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The EU Member State argued, among others, that the cancellation of rights of usufruct which
lacked “close family ties” between the owner of the land and the usufructuary, was necessary to
secure the effective use of agricultural land for its intended farming purpose.

Commission v. Hungary may serve as an illustration of insufficient clarity in scope of investment
protection rights under EU law as apparently the legislating EU Member State considered its
actions, here with regard to the interferences with rights of usufructuaries, lawful. It may also
illustrate inadequate investment protection rules in an EU-Member State as the measures illegal
under EU law were not prevented and/or remedied in the EU Member State concerned.1%

The CJEU in Commission v. Hungary found a violation of the right to property enshrined in Article
17 of the Charter [of Fundamental Rights of the European Union (“Charter)] by the EU Member
State.

Under this provision “everyone has the right to own, use, dispose of and bequeath his or her
lawfully acquired possessions and no one may be deprived of his or her possessions, except in
the public interest, and in the cases and under the conditions provided for by law, subject to fair
compensation being paid in good time for their loss. In addition, the use of property may be
regulated by law in so far as is necessary in the general interest.”1%9

In the case at hand, before the government interfered with their rights, it was not disputed that
the usufructuaries had, as a matter of fact, generally been able peacefully to enjoy those rights
and “had, in some cases, done so for many years.”2°°© Among others, their rights were included
in the land registries and Member State authorities did not challenge such rights within a
reasonable time. The CJEU explained that the protection of Article 17(1) of the Charter extended,
therefore, to the concerned rights of usufruct.?°® The cancellation of the rights of usufruct brought
about by the domestic law constituted a deprivation of property within the meaning of Article
17(1) of the Charter for which no compensation was paid in good time for the losses suffered by
the usufructuaries.

The CJEU did not fail to point out that the requiring “close family ties” between the owner of the
land and usufructuaries, cannot guarantee that the usufructuary will farm the land concerned
themselves or that they have not acquired the right of usufruct at issue for purely speculative
purposes. Similarly, it cannot be assumed that a person outside the land owner’s family, who has
purchased a right of usufruct over such land, would not be in a position to farm that land
themselves and that the purchase would necessarily have been made for purely speculative
purposes, without any intention of cultivating the land.

198 However, from the parallel judgement of the CJEU in SEGRO it becomes evident thatthe domestic legislative measures

relating to the cancelation of the rights to usufruct were not fully in line with the Hungarian Constitution. Cf. SEGRO,
para.19-22.

Commission v. Hungary, para. 67.

Commission v. Hungary, para. 80,

Commission v. Hungary, para. 69
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ANNEX 111: SURVEY RESULTS ANALYSIS

This document presents an updated analysis of the survey results of the EU Investor

Survey. This formed part of the interim deliverable.
Guide to the Reader:
This documentis structured across 4 chapters:

e Chapter 1 i.e. this section outlines the scope and methodology of the survey. In
addition, we present the key characteristics of the respondents;

e Chapter 2 outlines the main findings of the survey;

e Chapter 3 presents the analysis of the impact of investment protection and
enforcement issues;

e Finally, chapter 4 presents the results of the policy options

In addition, Annex 1 presents additional comments received by survey respondents.
Annex 2 provides the raw survey results in a separate Excel file.

Scope

The purpose of this survey is to support the study on investment protection
and facilitation in the EU. The aim of the survey was to assess:

e The key challenges;

e The extent of the problem i.e. scale of the issues and the consequences;

e The key drivers that hinder potential and on-going investment behaviour;

e Type of measures used to mitigate the challenges

e inputs on the policy options related to investment protection and enforcement

The survey was launched 23 September and it was closed on 25 October, allowing
companies and investors with one month to respond. In total we received 77 responses,
two of these responses came from associations and one from a legal firm advising cross-
border investors. The rest came from companies or individual investors.

Methodology

The detailed methodology of the survey was outlined in the inception report, the below

provides the summary of the approach to set the context.

Target Group: the survey focuses oncross border investmentwithin EU and targets
investors within the EU. It targeted:

e Investorsofallsizes (individual investors, SMEs and large companies);
e Investorsacrosssectors;

e Investorsthatoperate with cross-border investmentin MS;

e Investors potentially interested to engage in cross border investments.

Sample frame: The study team engaged chambers and business associations to

support the development of the sample frame. Given that the main source for roll out of
the survey was through Chambers of Commerce and Business Associations, the sample
frame is based on random sampling.
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Company size (Excl. four individual investors and two associations)

The sample includes 68 companies, among which 33 are SMEs and 35 are large
companies. In this study, we consider the companies with an annual turnover below 50
million euros as SMEs and those with a larger turnover as large companies. Three
companies are not classified in any of the two categories as they do not report their
annual turnover. In the sample, there are also 4 individual investors and 2 associations,
which are not considered when we compare the responses for SMEs and large
companies.

Company size Number

respondents

SMEs 33

(Annual turnover <= € 50 million)

Large companies 35

(Annual turnover > € 50 million)

Company with no information on turnover 3
Individual investors 4
Associations 2

Questionnaire design: A questionnaire was developed using the skeleton outlined in

the ToR consisting of three parts: (i) key information indicating characteristics of
investors and investment behaviour (ii) investment challenges and consequences and
(iii) measures used to mitigate these challenges. The final questionnaire was
accompanied with a glossary ad privacy note.

Roll out: The survey was launched on 23 September, and was sent out to our
established list of contacts with an invitation email through the online survey tool. In
addition the survey link was distributed via social media channels. The list of
contacts initially contained 168 contacts, which included business associations and
chambers of commerce from every Member State as well as other relevant associations
at EU and Member State level. The list was subsequently extended to include about 500
contacts that also contains contact points from the Enterprise Europe Network,
investment promotion agencies, and contacts of experts familiar with the topic. In
the invitation email, these contacts were asked to share the survey with their respective
organisations’ members as well as in their network. In addition, multiplier
associations were asked to use the survey link and the introductory messages to share
the survey in their network through their websites, newsletters and social networks. In
addition, a virtual session was organised with business associations to promote the
survey among their members, follow up calls were carried out with the business
associations, and the survey link was circulated via DG FISMA newsletter with 10 000
subscribers and to Member States in the Expert Group on intra-EU investment
environment.
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Challenges and limitations:

e Despite the long list of contacts, a major challenge is bias towards companies that
have experienced problems and therefore interested in responding to the survey.

e Discussions with several investment promotion agencies already showed a lack of
awareness of any investment protection related problems in their respective
countries, particularly Eastern Europe, which could however also be due to limitations
of competencies of such agencies which are not always dealing with dispute
resolution and prevention. While these agencies promised to share the survey, they
indicated that their company contacts would not be interested in responding as they
generally do not have a problem. Therefore a major challenge was either lack of
interest, engagement or awareness.

e While the survey allows companies to express that they have not encountered
problems, it is less likely for a company without problems to take the time to respond.

e It is likely that larger companies have the resources and means to engage in
discussions related to investment protection and enforcement. Itis also probably that
the problem is more pronounced for large companies, due to volume and focus on
cross-border investment. While attempts have been made to engage SMEs and we
have presented the impact on SMEs separately, the findings should not be treated as
representative or a standalone conclusion

e While the focus of the study is on investment protection and enforcement issues, it
is impossible to fully separate other factors such as taxation, costs of investment and
business environment challenges. We have attempted to focus on investment
protection and enforcement drivers, however it is clear that these factors cannot be
seen in complete isolation.

e Finally, the data is not sufficient and representative to draw country specific
conclusions, even though respondents provided information on a wide range of EU
Member States, based on their cross-border activity.

Key characteristics of respondents

This section presents key information regarding the survey respondents to set
the context. This includes geographical coverage, sectoral distribution, size of
investors/companies, followed by type of investments.

Geographical coverage

The 77 responses came from 16 different Member States with the majority
coming from the Netherlands, Austria, Germany, France and Greece. Despite
repeated reminders and direct contacts, we did not receive any responses from the
following Member States: Czechia, Finland, lIreland, Italy, Latvia, Lithuania, Malta,
Romania, Slovakia, Slovenia, and Spain. This seem to have been partially due to lack of
interestin the Member States as some local associations informed us that their members
are not interested in the topic and were reluctant to distribute the survey amongst
investors.
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Figure 25: Member States of establishment of responding companies and investors

B Netherlands W Austria
Germany B France
Greece B Hungary

B Luxembourg H Portugal

W Estonia W Cyprus

H Belgium M Bulgaria
Croatia Denmark
Poland Sweden

Source: Ecorys, EU Investor Survey. Note: n=77.

Type of Investment

As outlined in the table below, about 50 respondents were involved in direct investment
and 29 in portfolio investment. Among the companies surveyed, 5 are involved in the
real estate industry and 2 provide credit for financial loans. It is important to note that
respondents with a larger scope of activities selected two or more answers.

Type of investment Number

respondents

Direct investment 50
Portfolio investment 29
Real estate 5

Credit provided for commercial transactions or other financial loans | 2

Almost all respondents (65) were actively investing in another EU Member
State. Only 12 respondents did not at the time of the survey have investments in
another Member State. They had either invested in the past, planning to invest, not sure
about it, or not interested in cross-border investment.

Figure 26: High share of company respondents investing in another EU Member State

Not sure 1
No and | am not interested 7

No, but | was in the past 1
No, but I am interested or planning to
Yes

Source: Ecorys, EU Investor Survey. Note: n =77.

Of the 65 companies already investing in another EU Member State, most are
active in direct investment followed by portfolio investment. Often investors and
companies were involved in multiple types of investments and no companies were solely
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involved in real estate investment or the provision of credit. These two types were
always combined either with direct investment, portfolio investment or both.

Sectoral distribution

The majority of the companies and investors that responded to the survey are
active in the financial and insurance sector as well as business services. These

are followed by food, beverages and tobacco, electricity, gas and steam production and
retail, trade and repair.

Figure 27: Economic sectors of responding companies

W Financial and insurance sector
M Business services
Electricity, gas and steam production and distribution
B Food, beverages and tobacco
Retail trade and repair
W Research and development
B Wood and paper production
= Wholesale trade
Transport and storage
B Mining and quarrying
B Metals and metal products
M Electrical machinery and optical equipment production
Transport equipment production
Construction

Media and communication

Water supply and recycling

Source: Ecorys, EU Investor Survey. Note: n=77; No respondents came from the following sectors: Textile,
clothing, leather and shoe production, Fuel processingand chemicals production; Rubber and plastic production;
Glass, ceramic, clay and cement production; Fabricated metal product manufacturing; Furniture, jewellery,
musical instruments, sports goods, toy production; Motor and fuel retail trade; Hotel, restaurant and c atering
services; Real estate, rentingand leasing.

Size of investors

Finally, the majority of the respondents were large companieswith 250 or more
employees and a turnover of over EUR 50 million. 33 of the respondents
represented SMEs (with turnover less than EUR 50 million). In addition, four respondents
identified themselves as individual investors.

Figure 28: Size and turnover of the responding companies

Q C

B Micro enterprise: with less than 10 persons employed

B Small enterprise: with 10-49 persons employed ® Up to €2 million ¥ €2 to 10 million
Medium-sized enterprise: with 50-249 persons employed €10 to 50 million B Over €50 million
M Large enterprise: with 250 or more persons employed
None of the above, | am an individual investor. | do not know

Source: Ecorys, EU Investor Survey. Note: n=77.
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Main Findings

This chapter presents a preliminary analysis of the investment protection and
facilitation factors. We examine the investment behaviour and confidence
linked to protection and investment issues. In addition, we dive deeper to
assess the factors across SMEs and large investors.

Factors influencing investment decisions

Investment decisions can be influenced by a multitude of factors. These span
across internal factors such as business strategy, access to resources and size, as well
as external factors such as the business enabling environment, economic situation and
external shocks. For the purpose of this study, we focused the survey questions on
factors related to investment protection and enforcement and their impact on
investment decisions. Figure 29 presents six investment factors related to investment
protection and enforcement. The figure highlights that predictability and stability of
the regulatory framework is the most important factor among these for
investment decisions with 75% of respondents seeing it as a key factor in their decisions.

This is followed by administrative conduct and the treatment of foreign
investors, which is perceived by 57% as a key factor.

Figure 29: Importance of investment protection and enforcement factors

70 250 mNotimportant
60 203

-— 182 174 172 162 L 200
50 = = = m Somewhat important

- 137 L 150
40 =
30 L 100 Important factor
20
50

10 mKey factor in
0. 0 investment decision

Predictability =~ Administrative  Clarity onthe  Functioning of Obtaining Ease of finding

and stability of  conduct (.e. applicable rules the enforcement appropriate  information on | do not know
the regulatory treatment protecting systeminthe compensation investment
framework  towards foreign  investment host Member  for restriction of protection rules
investors) State as regards property and .
investor rights economic rights =Value ofimportance

Source: Ecorys, EU Investor Survey. Note: n=77; The value ofimportance was calculated by assigning values to
response categories and multiplying it withthe amount of responses, e.g. the response "N ot important” has the
value 0, whilethe response “Key factor in investmentdecision” has the valueof 3.
Overall,respondentsrated all factors atleastas somewhatimportantwith only
on average 5% of respondent choosing the answer not important. The least
important factor is ease of finding information on EU investment protection rules, where
14% see it as not important compared to 82% who see it as somewhat important or
more.

“Lack of research capacity that hinders individual investors to invest cross-border as they
simply are notaware of investment opportunities abroad. A centralised information mechanism
which includes easily accessible, reliable, understandable and comparable public information
both for companies and individual investors would be beneficial.” - Association representing

investors
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When asked about additional factors, respondents highlighted several other factors for
investment decisions. These mainly included issues related to taxation, factors linked to
administrative conduct and the need for a harmonised investment protection regime.

“A key factor hurting any development of cross border investment by EU citizens within the EU
are administrative barriers to cross-border investments and discrimination within the single
market for capital, especially in the taxation area. [...] double taxation, administrative illegal
harassment, and tax discrimination are widespread within the EU: that is a major deterrent to

invest cross-border.” — Association representing investors

It is clear that investment decisions, as evidenced globally, are hindered by
costs. Several respondents cited the issue of movement of capital and tax treaties which
withhold taxation. Although, not necessarily linked to the drivers within the scope of this
study, the issue cannot be seen in isolation. Requesting refunds and reclaiming back
foreign withholding taxes on dividends, interest and royalties was mentioned several
times as a factor.

Costs and investment decisions: “Art. 63 of the Treaty on the Functioning of the European
Union isclear: ‘all restrictions on the movement of capital between Member States and between
Member States and third countries shall be prohibited.” The tax treaties that for example one
Western European Member State has with almost all countries prescribe a maximum
withholding rate of 15%. In practice much more is withheld. And it is complex, expensive and
time consuming to get the difference back. In fact, it blocks the inhabitants in this Member
State to invest outside it as shown by Central Bank statistics. | ran a lawsuit about this case
up to the highest court, but the case was dismissed as not admissible. In fact because the
Court has no capacity. A parallel case is running for the Council of State with a hearing end of

October. - Small Western European company

Finally, the possibility of resorting to international arbitration, particularly in EU Member
States which do not comply with the rule of law was also mentioned by one respondent.

Confidence of businessesregarding EU cross-border investment

To assess the confidence of investors in relation to EU cross-border
investments, we asked them about their perception on the protection of their
investments and the enforcement of their rights in the EU. Respondents were
asked to agree or disagree with a set of statements about investment protection and
enforcement of investor rights.

Investment protection

To examine the key drivers related to investment protection, we asked
respondents to react to a set of statements on investment protection in the EU.
In the responses, we see that there is a lack of confidence in relation to the conduct of
public administrations is transparent, predictable and duly motivated with 42 of the
respondents (55%) disagreeing with this statement and only 20 (26%) agreeing with it
(See Figure 30). Similarly, there is a lack of confidence in the related topic of stability
and predictability of investment protection laws with 45% disagreeing with the
statement.

105



Figure 30: Confidence in investment protection factors

There are effective procedures for consultation
on proposed laws and regulations.

There is a low risk of unfair expropriation or
confiscation, or other acts impacting my 28
investments.

The level of transparency and access to
information on investment incentives are 21

sufficient.
| have a clear overview on the applicable rules

23
31
protecting investments and their content under 16
43

the EU legal framework.

There is stability and predictability related to the
investment protection laws.

The conduct of public administration is
transparent, predictable and duly motivated

0% 10% 20% 30% 40% 50% 60% 70% 80% 80% 100%

mYes, | agree | do not know / No opinion  mNo, | do not agree

Source: Ecorys, EU I nvestor Survey. Note: n=77; Respondents were asked to either agree or disagree with each
of these statements.

We also see some contrast between the opinion of large companies and SMEs
regarding the confidence in investment factors:

e While mostlarge companiesinterviewed have a clear overview of the applicable rules protecting
their investments, the majority of SMEs do not agree with this statement.

e Large companiestendto disagree on the fact that there are effective procedures for consultation

on proposed laws and regulations, while most SMEs do not think that it is an issue.

e A majority of the large companies surveyed stated that they do not trust the stability and
predictability in investment laws, while for SMEs the result is less clear cut and there is a

significant part of SMEs that mentioned that they do not knowor do nothave an opinion.

Table 9: Confidence in investment protection factors by company size

Statement Company size ldonotknow/ No, |I do Yes, I

No opinion not agree  agree

I have a clear overview on the applicable rules SMEs 8 16 9
protecting investments and their contentunder the EU

legal framework. Large companies 4 14 17

, o o SMEs 6 17 10
T he conduct of public administrationis transparent,

predictable and duly motivated

Large companies 6 20 9
The level of transparency and access to informationon | SMEs 10 11 12
investmentincentives are sufficient (e.g. clear laws
and regulations, information on funding Large companies | 8 15 12

opportunities).
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Statement Company size ldonotknow/ No, | do Yes, I

No opinion not agree  agree

There are effective procedures for consultationon SMEs 14 6 13
proposed laws and regulations (such as adequate
minimum times for consultation, publication of Large companies 12 15 8
comments received, and requirementto respond to

comments).

Thereis alowriskofunfair expropriation or SMEs 12 10 11
confiscation, or other acts impacting my investments

(e.g.suchas revocationof licenses). Large companies 11 13 11

Thereis stability and predictability related to the SMEs 10 12 11

investmentprotection laws (c hanges are not
frequent). Large companies 5 19 11

Source: Ecorys, EU Investor Survey. Note: Among the respondents, 33 were SMEs and 35 were large
companies. I ndividual investors and companies thatdid not indicate their annual turnover are excluded from this
table.

Looking in more detail into the individual investment protection factors, we see that lack
of access to information and transparency on investment incentives is less of a
widespread problem with it being mentioned the least (28 times).

“The different treatment of delisting rules in various Member States is a problem - individual
investors should have a common/harmonised level of safeguards when having invested in
companies who plan to exit capital market financing.” — Association representing investors

Regarding a perceived lack of effective procedures for consultation on proposed laws,
46 respondents mentioned to be concerned about that in several Member States.

Respondents are more concerned about risk of expropriation of investments and a lack
of stability and predictability related to investment protection laws, which are mentioned
50 and 61 times respectively.

Finally, lack of transparency, predictability or due motivation of public administrations
is the largest concern among the responding companies and investors (114 times).

Enforcement of investor rights

Similar to investment protection factors, we asked respondents to reflecton
statements about the enforcement of investor rights. Figure 31 presents the
results. 35 respondents (46%) do not think that there are sufficient mechanisms to raise
concerns with public administrations, while only 12 (16%) think there are. Moreover,
with 34 respondents (45%) the majority does not believe that public administrations
respond in a timely and effective manner to their grievances.
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Figure 31: Confidence in enforcement factors

| can enforce my investor rights in front of a

national court (e.g. independence, impartiality 26 29
and quality).
Public administrations respond to me in timely .
) X . 15 28 34
and effective manner to investor grievances.

There are sufficient mechanisms to raise
concerns with public administrations to 29 36
mitigate problems at an early stage.

0% 10% 20% 30% 40% 50% 60% 70% 80% 90%100%

mYes, | agree | do not know / No opinion  mNo, | do not agree

Source: Ecorys, EU I nvestor Survey. Note: n=77; Respondents were asked to either agree or disagree with each
ofthese statements.

Respondents indicated a lack of confidence in relation to being able to enforce
theirinvestorrightsinfrontofa national court with 38%6 over 29% disagreeing
with the specific statement. Here we asked respondents to indicate the reason(s) for
this. Figure 32 shows that perceived lack of independence and impartiality, length of
proceeding as well as low quality of decisions are factors behind this lack of confidence.
Companies and investors attribute this lack of confidence to all three reasons with many
selecting all three of them.

“Especially Eastern European countries oftenapply protective measuresin theform oflaws and
(emergency) government orders. They aim to protect and favour national intere sts (protecting
domestic entities) rather than providing a fair competitive environment for international
investors. Consequently, when an international investor takes domestic court action, the
impartiality of national courts is questionable. They way through all instances to the European
Court of Justice takes a long time, which effectively makes business impossible.” - Large

Austrian company

Figure 32: Reasons for lack of confidence in national courts

Other, please specify 5
Due to the quality of decisions 20
Due to the length of proceedings 20

Due to the independence and impartiality of

proceedings 21

0 5 10 15 20

Source: Ecorys, EU Investor Survey. Note: n=30; multiple s election possible.
A few companies also provided other reasons and comments:
Complexity of the forms and procedures to bring court actions:

e National courts are subject to national laws imposed by governments that one is ina
dispute with (linked to independence and impartiality);

e Too costly for private investors, and some Member States do not accept the court
decision. In local administration [linked to implementation of the ruling];
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e National governments are increasingly taking protectionist measures against
international investors. Especially in the Central and Eastern European region there
is quite a track record of measures, which hamper legitimate interests of investors.
These measures are not necessarily such clear-cut breaches of EU law. As intra-EU
BITs are no longer to be enforced, this leaves a significant gap for having access to
effective remedies and compensation;

e Courts on national level sometimes have only insufficient knowledge of EU principles
and investors' rights and do not apply European law and procedures correctly [quality
of the rulings];

e Corruption is still a problem in some Member States.

When comparing large companies to SMEs, we observe a deviation in the
perception on investment enforcement issues. While the majority of large
companies surveyed think that they cannot enforce their rights properly in Member
States they invest in, the majority of SMEs do not consider this as a problem (see Table
10 below). However, the majority of SMEs and large companies think that there are not
sufficient mechanisms to raise concerns with public administration to mitigate problems
at an early stage.

Table 10: Confidence in investment enforcement factors by company size

Statement Company I do not No, Idonot Yes,Ilagree

size know / No agree

opinion

| can enforce my investorrights in front ofa nationalcourt | SMEs 10 9 14

(e.g.independence andimpartiality of proceedings, quality

ofdecisions, reasonable length of proceedings). Large 12 16 7
companies
P ublic administrations respond to me intimely and effective | SMEs 12 12 9

manner to investor grievances (before grievances become

legal disputes). Large 11 18 6
companies
There are sufficient mechanisms to raise concems with | SMEs 15 13 5

public administrations to mitigate problems at an early
stage. Large 11 19 5

companies

Source: Ecorys, EU Investor Survey. Note: Among the respondents, 33 were SMEs and 35 were large
companies. I ndividual investors, associations and companies that did not indicate their annual turnover are
excludedfrom this graph.

Impact

This chapter dives into the scale of the problem by examining the reported
impacts. We start with analysing the impact of challenges related to
investment protection and enforcement issues at the level of businesses,
sectors, investment behaviour, amongst others. Finally, we examine the
mitigation measures used by investors to address these impacts.
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Impact on businesses

Given the apparent challenges related to investment protection and
enforcement, we asked respondents to rate the extent to which these have
already impacted their business. Figure 33 presents the results highlighting that
71% of respondents reported a negative impact on revenue with over half of the
respondents (47) indicating it to be a moderate to very high impact. Among the
respondents, 65% also indicated to have experienced a loss of technology, knowled ge
or finance with about one third being moderately to very highly impacted. In terms of
reduced employment, 57% were negatively impacted and again, one third reported a
moderate to very high negative impact. Finally, with regards to bankruptcy, over half of
the respondents had no impact, while 30 respondents indicated to have been impacted
by bankruptcy due to investment protection challenges.

Figure 33: Impacts to businesses caused by investment protection challenges

Loss of technology, knowledge or finance - 27

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

B Very high impact ®High impact ¥ Moderate impact
B Small impact = Very small impact™ No impact
Source: Ecorys, EU Investor Survey. Note: n=77.

Several respondents cited additional impacts mainly linked to high costs
attributed by the time taken to invest, double taxation, amongst other. The
following impacts were mentioned:

e Loss of opportunity to provide cross-border and local financing to customers;
e Loss of cross-border intra-group financings;

e Loss of stock marketvalue;

e General uncertainty and legalisation procedures impacting decision to invest;

e Loss of reputation due to legal disputes, making it more difficult to do business in
other EU countries;

e Loss in company asset values;

e Loss from retroactive obligation to change business model and make additional
investments to comply with new regulations.
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Impact by company size

Looking into the size of companies and possible impacts, large companies report a
stronger impact, in particular when itcomes to loss in revenue, and to a lesser
extent, loss of jobs.

1) About 50% of the large companies surveyed estimated a high to very high impact
on their revenue, while the rate is about 40% for SMEs. SMEs have reported a more
moderate impact on their revenue, with more than a quarter of
respondents reporting a small to moderate impact (against less than 20% for large
companies).

2) 5% of SMEs report a high to very high impact on job losses, the figure is about 20%
for large companies. Close to 50% of SMEs report no impact at all on job losses
against 35% for large companies. This is possibly attributed to the fact that SMEs
have little opportunity and resources to engage in high volumes when it comes to
cross border investment. Therefore, even though the impact in comparison to larger
companies is lesser, it is relative- any small impact on revenue or loss of jobs can
potentially impact SMEs investment behaviour.

Figure 34: Impact caused by investment protection issues, by company size
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Source: Ecorys, EU Investor Survey. Note: Among the respondents, 33 were SMEs and 35 were large

companies. I ndividual investors, associations and companies that did not indicate their annual turnover are
excludedfrom this table.

Impact by sectors

Given that 60% of the sample consists of companies from the financial,
insurance and business services sectors, they may strongly influence the
findings on the impact of investment protection and enforcement issues. In
Figure 35, we look at the remaining sectors as one group (Other sectors).
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Figure 35: Impacts of investment protection challenges per sector
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Source: Ecorys, EU Investor Survey. Note: 45 respondents are from the financial, insurance and business
sectors and 32 are from Other Sectors.

We see thatthe other sectors are relatively more affected by the issuesrelated

to

investment protection and enforcement, than financial, insurance and

business sectors. The below provides an analysis of the impacts:

De

Loss in revenue. The contrast is particularly strong when it comes to the loss in
revenue. While more than 50% of respondents from Other sectors report a high to
very high impact on revenue, the figure is about a quarter for the companies in the
financial, insurance and business service sectors.

Bankruptcy. 32% of the companies in the financial, insurance and business service
sectors report no impact on bankruptcy, while close to 50% of the companies
in Other sectors experienced an impact there (the majority report a very small to
moderate impact).

Loss of jobs. More than half of the companies in the financial, insurance and
business service sectors report no impact on job losses, while 55% of companies
in Other sectors felt a small to moderate impact.

Loss of technology, knowledge and finance. 46% of companies in the finance,
insurance and business service sectors report no effect on the loss of technology,
knowledge and finance. In contrast, only 20% for Other sectors report no impact.
Two thirds of companies from Other sectors report to have experienced a very small
to moderate impact.

lays of investment activities

We also asked companies about their experiences when investing in other

Me
wh

mber States and if they encountered any delays in their investmentactivities
ile engaging with public administrations in these Member States. While 45

respondents reported no delays, 32 companies experienced such delays, some of which



encountered multiple types of delays. Figure 23 highlights the type of delays
encountered as well as the duration thereof. Most delays were caused by slow
government decisions on issues relevant for the investment, which was reported 23
times. In addition, 11 respondents encountered delays caused by actual investor state
disputes. Here the delays were also on average the longest compared to the other types
of delays including government decisions which causes in most cases a few months of
delays. Investor state disputes resolution on average caused delays of 1.6 years.

Figure 36: Type and duration of delays encountered by companies and investors
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Source: Ecorys, EU Investor Survey; Note: n=32; selection of multiple types of delays was possible.

As highlighted in Figure 36, respondents encountered delays caused by other reasons.
These were the following:

e 1-3 months delay, due to lack of accessibility to information on specific investment
opportunities;

e 1-3 months delay, because of a different regulatory / tax regime relating to employee
equity in a venture;

e 1-2 years, because Western European Member State is slow in terms of refunding
withholding taxes;

e 1-2 years delay caused by time needed for recovering amounts due by the EU
Member State pursuant to an ICSID arbitral award;

e Over 3-year delay after an EU-law infringement of a Member State, and after having
filed an official complaint at DG GROW. Five years have passed without a decision on
the European level and the Member State keeps on infringing EU law;

e Over 3-year delay, due to a lawsuit on the withholding tax rate surpassing the
permitted maximum in the company’s Member State of establishment, which in the
end was dismissed due to lack of capacity of the courts;

e Over 3-year delay, due to recovering VAT taxes taking time in Eastern European
Member State, even after ECJ decided in the investors favour.
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Mitigation or prevention measures by companies

In light of the encountered challenges, respondents were asked to share how
they tried to mitigate or prevent these challenges, as well as the perceived
impact of mitigation measures. Figure 37 showcases that most companies engaged
specialised consultant or law firms to support them, and majority also felt the impact of
this was medium to high. A number of companies also engaged with other organisations
(e.g. business associations) or government agencies, and majority reported a medium
to high impact. Other mitigation measures such as using a joint venture, operational
hedging, or political risk insurances were also used but less frequently with their impacts
being lower.

Figure 37: Company mitigation and prevention measures and their impact, by company
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The use of operational hedging seems to be more widespread among SMEs.
43% of SMEs use this tool, against only 24% for large companies. Among SMEs, 14%
of SMEs report a high impactand 14% report no impact at all. Among large companies,
only 3% reporta high impact for the use of this tool.

Large companies tend to engage more with government agencies to mitigate
the impact of issues related to investment (65% of respondents from large
companies have used this tool, against 5126 for SMEs). 42% of large companies
report a medium to high impact of this tool, while less than 30% of SMEs rate this tool
in the same way. However, it is clear that SMEs have a lot less engagement with
government agencies (more than 48% did not use this tool), possibly due to lack of
resources and access to such agencies.

Engaging with specialized consultants and law firms is the most used tool by
both SMEs and large companies. 89% of large companies engage with specialised
consultants and law firms, and 49% felt that it has a high mitigation impact. A relatively
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smaller, but still large, share of SMEs use this tool (74%) and a little less than 30% of
them think that it has a high impact.

Companies were also asked to indicate other measures or provide other
feedback on this topic. The following responses were recorded:

e To involve EU institutions:
“Filing EU complaints”
“Launch infringement procedures with the European Commission”
“Handling in complaints to the European Commission”
¢ “Engage international financial institutions such as EBRD, EIB, EIF, NIB, etc.”
e "“Engage in investment treaty arbitration”
e “Investin third countries such as USA or China”

¢ "“We have not used these mitigation measures when investing in EU Member States
in the past, as our investments were made prior to the Achmea decision. We however
use such measures when investing outside of the EU.”

Impacts acrossthe EU

Companies were asked how concerns about investment protection and
enforcement factors have influenced their investment behaviour. 41 of the
respondents indicated that their investments were adversely affected, as they either
reduced, redirected, delayed, or divested their investments. Two further respondents
said they plan to do so. Meanwhile, 26 respondents did not report any adverse effects
as they are either continuing to invest at the same level, expanded or plan to expand
investments.

Figure 38 presents all the responses provided by companies. In some cases, a
combination of answers were received, for example, some companies both
divested or delayed their investments. Interestingly, most respondents indicated
that their investment behaviour has not changed, however, for the majority of the
companies the investment behaviour seems to have been negatively impacted.

Figure 38: Effect on the investment behaviour
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Source: Ecorys, EU Investor Survey. Note: n=70; multiple selection possible.
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Reasons for change in investment behaviour

When respondents were asked to explain their changed investment behaviour,
those that expanded investments mentioned the following reasons:

Investment expansion was driven by "in-house" business funding;

Growth of the business (mentioned twice);

Low prices;

larger fund and opportunities available outside their Member State;

good liquidity position and strong capital, therefore continuing their acquisition plans;

Mixed approach of a larger company in retail, where some chains expanded in some
Member States while in other Member States investments were withdrawn.

For those respondents that either planned to or already delayed, divested or

halted investments we asked them to select which investment protection and
enforcement factors were the main drivers for their decisions. The results are

presented in Figure 39 and Figure 40. When it comes to investment protection,
according to respondents, their decisions were mainly driven by:

1.

Insufficient predictability and stability of the regulatory framework and lack of clarity
on legitimate expectations;

And insufficient safeguards related to good administrative conduct (e.g. non-
discriminatory treatment of foreign investors, adoption of administrative decisions
within reasonable time).

Meanwhile, for enforcement of investor rights, several factors adversely

impacted investment decisions. These included:

1.

2.

3.

Concerns about effectiveness of national enforcement mechanism notably on quality
and independence of court decisions;

Difficulties in establishing state liability for breaches of EU law;

And insufficient safeguards in procedural rules.

Figure 39: Main investment protection factors for adverse investment decisions
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Source: Ecorys, EU Investor Survey. Note: n=44; Selection of multiple factors possible.
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Figure 40: Main investment enforcement factors for adverse investment decisions
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Source: Ecorys, EU Investor Survey. Note: n=44; Selection of multiple factors possible.

Several respondents identified other factors driving their investmentdecisions.
These related to tax systems, unequal standing, government restrictions, delisting rules,
lack of market surveillance, and administrative conduct. Specifically, respondents
quoted:

e Tax systems:

e “Too many differences in treatment between Member States of dividend taxes and
returns”

e “Refunds of foreign withholding taxes”

o “Inefficient and cumbersome withholding tax procedures on interests and dividend
payments which leads to divestment in those Member States which build up hurdles
for individual investors to reclaim their double taxed dividend/interest income.”

e Inequal standing: “Hidden protection of local manufacturers.”

e Restrictions: "The new land law in an Eastern European Member State which restricts
free capital flow by restricting to whom one can sell property” Unequal standing:
“Hidden protection of local manufacturers.”

e Restrictions: “A new land law which restricts free capital flow by restricting to whom
one can sell property” in an Eastern European Member State

e Delisting rules: “The different treatment of delisting rules in various Member States
is a problem - individual investors should have a common/harmonised level of
safeguards when having invested in companies who plan to exit capital market
financing.”

e Market surveillance: "The Wirecard case is an example that raises severe concerns
about the effectiveness of national/EU supervisory mechanisms and their endowment
with sufficient powers and governance structures to oversee large companies with
complex business models acting worldwide.”

e Administrative conduct:” A key factor hurting any development of cross border
investment by EU citizens within the EU are administrative barriers to cross-border
investments and discrimination within the single market for capital, especially in the
taxation area.”

e Insufficient predictability and stability of the regulatory framework: “*We have decided
to freeze our future investment. Frequent retroactive changes to the regulations have
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introduced new requirements to the investment objects created in the recent past,
well before the payback of the investment has been reached.”

Reasons for adverse investment decisions by company size

In general, a bigger share of large companies reported a negative behaviour
related to investment protection. About 40% of SMEs reported no negative
impact, against only 27%b of large companies.

e The insufficiency in the predictability and stability of the regulatory framework and
lack of clarity on legitimate expectation was the most cited reason by both large
companies and SMEs, however large companies clearly dominate.

e The next most important reason for large companies is the concern about the
effectiveness of national enforcement mechanisms on the quality and independence
of court decision. The third most important reason is the difficulty in establishing
state liability for breaches of EU law.

e For SMEs, the issues of safeguards related to good administrative conduct,
procedural rules of EU MS and the limited possibilities to prevent problems are the
next most important reasons for negative investment behaviour.

Table 11: Reasons for negative behaviour, by company size

Reasons for negative behaviour Large Total

companies

I ns ufficient predictability and stability of the regulatory framework and lack of clarityon | 18 8 26
legitimate expectations.

Concems about effectiveness of national enforcement mechanism notably on quality and | 16 3 19
independence of court decisions.

Difficulty in establishing s tate liability for breachesof EU law. 13 3 16

I nsufficient safeguards related to good administrative conduct (e.g. non-discriminatory | 12 5 17
treatment of foreigninvestors, adoption of administrative decisions within reasonable time).

I ns ufficientsafeguards in procedural rules of the EU Member State(s), such as lack oflegal | 11 5 16
standing to challenge laws which are contrary to EU law, remedies not in the same
procedure, or lack of availability of interim measures

Lackofclarity in scope ofinvestment protection rights underEU law. 10 3 13
Limited possibilities to prevent problems 6 5 11
Differencesin compensation due to restriction on one's property and economic rights. 6 1 7
Difficulties in finding information (e.g. on market opportunities, business partners, | 5 4 9

investment protection rules).

O ther factor(s) then the ones in this list. 2 3 5

Total 99 Zle] 139

Source: Ecorys, EU Investor Survey. Note: Among the respondents, 33 were SMEs and 35 were large
companies. I ndividual investors, associations and companies that did not indicate their annual turnover are
excludedfrom this table.
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Policy options for EU cross-border investment

This chapter presents an analysis on the policy options and additional
recommendations from respondents.

Investment protection

“Lack of investor protection, in particular through the absence of an impartial, effective and
timely investor-state dispute settlement mechanism, is the main obstacle to cross-border
investment in the EU. Today, European investors investing in another EU country can no longer
resort to arbitration courts in the event of disputes and can only bring cases before national
courts. They are therefore lesswell protected than non-European investors investing in Europe.
Evidently, the post-Achmea situation has led to a substantial difference in treatment between

EU countries vis-a-vis third countries emerges.” — Large French company

Responding companies and investors were also asked to rate a set of policy
options that aim to address the problem of an uneven level of investment
protection in different Member States. These options include:

1. Option A: Do nothing - Baseline position, including existing investment protection
rights.

2. Option B: Increase visibility and transparency of existing EU and national rules
without changing the content of the rules - Under this option, all EU and national
rules relating to investment protection would be made accessible in one single access
point. In addition, information on investment opportunities could be consolidated in
a single access point.

3. Option C: Targeted specification and improvement of some rules on investment
protection related to cross-border investments - This option would specify EU
investment protection rules in key areas of concern and relevance for investors (e.g.
Specifying the rules on compensation awarded expropriation, specifying the type of
protection given for legal certainty and legitimate expectations, clarifying the rights
stemming from the principle of good administration).

4. Option D: Specification and improvement of investment protection rules in a more
comprehensive way (e.g. by also clarifying types of justified and unjustified
restrictions to free movement of capital) - This option envisages a Code in a single
comprehensive legislative package, which would include all rules on free movement
of capital and intra-EU investment protection.

While these policy options are not mutually exclusive, the favoured policy
option of respondents is Option D, i.e. a single comprehensive legislative
package of rules on free movement of capital and intra-EU investment
protection. 84% of the respondents felt the policy option would lead to a positive
impact on investment. This is followed by Option C (specification of rules) and Option B
(improved accessibility of rules), which were perceived to have a positive impact by 78%
and 72% of respondents respectively.

The majority of the respondents are against the baseline option of not changing the
current protection system, with 66% saying it would have a negative impact on
investments. The figure below presents the overview of the responses in relation to the
options.
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Figure 41: Policy options for investment protection
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to eachresponse with ‘Noopinion’being not scored and'Noimpact’having thevalue0.
“In addition to the measures suggested above (which are all for themselves useful mitigating
factors), a newstructural framework for investor protection on EU/international level against
national measures of EU Member States needs to be established and encompassed with the
respective (a) substantive rights and (b) procedural rights for investors/enterprises. Such new
framework ideally could to fulfil in particular the following functions: Award compensation for
losses; fitting within the overall EU Court framework, i.e. referrals to the CJEU can be made;
availability of interim measures; standing of investors in such proceedings; enforceability on
national level.” - Large Austrian company

Several respondents included additional recommendations. These are quoted below:

e Codifyinginvestor's rights within European Law, Creating alternative mechanisms for
the existing intra-EU BITs

e More than EU investment protection rules on fund level, there are several factors
decelerating investments at asset level, due to local and national legislations, which
are often in contrast within the same country. Of course, most of the time, this has
a little impact on fund/investors level, however is usually a break to invest more
cross-boarding in general. The result is that, managers are usually reluctant to invest
in those countries where legislation is more difficult, unless the money come from
those countries. This on average means that, the countries who are relatively poorer
receive less investments (with on top of this the disadvantage to borrow constantly
at higher rates compared to the wealthier countries).

e Higher protection for ESG compliant or social impact companies would incentivize
investors to invest more into opportunities with positive impact (environmental,
inclusive) and report accordingly.

e If Bilateral Investment Treaties are no longer allowed, strong investment protection
within the EU is required. Otherwise, intra-EU investment is in a disadvantage to
national investments as well as investments from outside the EU with existing
investment-protection agreements.



e We rather prefer actions taken by EU institutions to enforce MS governments to apply
policies in line with EU regulations.

Impact of policy options for investment protection per company size

Option A. The large majority of SMEs and large companies predict either no impact or a
negative impact for the option “do nothing”. Large companies are more negative about
this option, with 63% of them predicting a negative to very negative impact, against
40% for SMEs.

Option B. 64% of SMEs think that increasing the visibility and transparency of existing
EU and national rules without changing the content of the rules will have a slightly
positive to positive impact, and 12% of them think that this policy would have a very
positive impact. Among large companies, 70% think that option B will have a slightly
positive to positive effect, but a relatively lower share of companies think that it will
have a very positive effect (3%).

Option C. About a quarter of SMEs think that this option will have a very positive impact,
against only 11% for large companies. The majority of the latter group see a more
moderate positive impact, with 50% choosing a positive impact.

Option D. The majority of both SMEs and large companies see a positive to very positive
impact for option D.

Figure 42: Impact of policy options for investment protection per company size
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Economic, environmental and social impacts:

We asked respondents to reflect on the economic, environmental and social impacts of
the policy options. In short though, their inputs can be summarised as follows:

e Economic impacts: Respondents believe options C and D will provide economic
benefits, due to increased trust and an improvement of the attractiveness of the
single market, which raise the competitiveness of the EU and. For Option B the
opinions are mixed between it having positive and negative impacts. For Option A,
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respondents see a negative economic impact with it deteriorating the attractiveness
of the Single Market.

e Environmental impacts: Some respondents see a positive impact from options C
and D (and B) as this would increase trust and thereby also green investments.
However, others believe this is an independent factor, as investment rules would
coexist with environmental rules. Finally, for Option A (and B) some respondents
think decreasing trust will also lead to less green investments.

e Socialimpacts: Some respondents believe that options B, C and D can lead to more
jobs and therefore social security and stability, however one also thinks that B would
lead to more differences in wealth and income. Finally, all believe A would lead to
adverse social impacts as it would mean loss of investments and thereby jobs, higher
prices for consumers and protection of local companies leading to bribery.

Enforcement of investor rights

Regarding solutions aiming to address investor concerns on enforcement of
rights and availability of effective remedies, respondents were asked to rate a
selection of policy options. These options include:

1. Option A: Do nothing - Baseline position, including existing enforcement
mechanisms in the EU.

2. Option B: Enhancing mechanisms to prevent problems or resolve investor-to-state
disputes amicably - This will help avoid and resolve issues at an early stage (for
instance, specialised SOLVIT for investments to resolve individual cases; investment
contact points to enable dialogue between investment stakeholders and public
authorities on structural issues which affect the investment environment).

3. Option C: Improving enforcement of rights before national courts by streamlining
selected procedural rules in relation to specific matters for which an internal market
issue has been detected.

4. Option D: Creating a European investment Board (an Ombudsman-like EU
administrative body) where investors could bring cross-border investor-to-State
complaints - This option would establish specialised mechanism in investment
protection operating at EU level and competent to deal with individual cases. It could
include mediation and would suggest how the alleged violation of EU law could be
remedied (before bringing a case to court).

5. Option E: Creating a specialised investment court at EU level - This option would
establish an investment court at EU level that would deal with individual cases.
Investors can bring claims in relation to intra-EU investments directly and obtain
compensation through a binding decision.

While policy options are not mutually exclusive, 78% of the respondents believed that
both, Option E (setting up an investment court) and Option D (establishing an European
investment board), would have a positive impact on investment. However, for Option E,
the share of respondents that see a very positive impact (38%) is higher than for O ption
D (18%), therefore Option’s E average rank is also higher as is shown in Figure 43.
These two options are followed Options C (streamlining procedural rules) with 72% of
respondents believing it would have a positive impact and B (investment contact point)
with 67%. Finally, for the baseline option of no action 62% of respondents it would have
a negative impact indicating that respondents agree that EU action in this areais needed.
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Figure 43: Policy options for enforcement of investor rights
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“"We believe that the establishment of a newEU court possibly modelled after the Unified Patent
Court or a specialised ECJ court chamber (Art. 257 TFEU) dedicated to intra-EU investment
disputes would have significant advantages compared with procedures before national courts.”

- Large German company

Several additional recommendations and comments were put forward from respondents-
a full list of which are included in an Annex at the end of this analysis. Some key
highlights included:

“Allowing EU investors to resort to international arbitration against EU Member States, before
a neutral and independent arbitral tribunal, applying international law”. - Large French

company

“Specifically enforce green deal and directive 2018/1999 measures to achieve 2030 and 2050
sustainability targets. There is a feeling that the government in e.g. one Northem Member
State will not do anything for years, as they think they will not be punished for targeting

renewable energy investors.” — Small Estonian company

“Make legal procedures for private investors free of costs and submitlawyer at the costs of the
member state you want to fight the laws of.” — Dutch private investor

“In addition, we urge the EU Commission to also look at ways on howto ensure that rulings at
EU level can be properly enforced in Member States. To this end, consideration should be given
to the possibility of introducing an instrumentthat can guarantee a degree of conditionality
vis-a-vis Member States. Current discussions on linking the provisioning of EU funds to pre-
determined political criteria, such as respect for the rule of law, should be extended in a such
way as to take accountofa number of substantial rights guaranteed to investors under the EU
treaties and the EU Charter of Fundamental Rights.” - Large German company

“Introduce an EU-wide collective redress mechanism also for individual inve stors wanting to
invest cross-border in listed securities (which is currently not the case, and not in the recent

EC CMU Action Plan despite being clear priority recommendation from the HLF CMU to stop



discriminating individual non-professional equity and bond investors in the draft EU Directive
on collective redress, and despite the Wirecard scandal that happened in between).” -

Association repre senting investors

Impact of policy options for enforcement per company size

Option A. The option “Do nothing” is perceived as the worse option by both SMEs and
large companies. However, large companies are more averse to the option with 63%
reporting a negative to very negative impact, while the figure is 40% for SMEs. A quarter
of SMEs have no opinion or do not know and an important 20% do not report any impact
of this option.

Option B. Relative to large companies, a bigger share of SMEs thinks that putting in
place enhancing mechanisms to prevent problems or resolve investor-to-state disputes
amicably is a good option. 55% of the SMEs surveyed think that it has a positive to very
positive impact, and among them 21% responded perceive it as an option with a very
positive impact. About 37% of large companies responded the same, with a smaller
share rating the impact as very positive (6%). On the other hand, 17% of large
companies report a slightly negative to negative impact, against only 3% for SMEs.

Option C. The majority of both SMEs and large companies think that improving
enforcementof rights before national courts has positive impact (slightly positive to very
positive). However, a quarter of SMEs have no opinion or do not know, which might
suggest that smaller companies are less exposed to proceedings.

Option D. 66% of large companies and 55% of SMEs think that creating a European
investment board where investors could bring cross-border investor-to-State complaints
would have a positive to very positive impact, which includes 60% of large companies
choosing the more moderate option (positive) and 24% of SMEs choosing mentioning
that it would have a very positive impact.

Option E. Creating a specialised investment court at EU level is a positive option for a
bigger share of large companies compared to SMEs, with 77% of the former reporting a
positive to very positive impact, against 58% of SMEs. Similar to option C, a quarter of
SMEs do not know or have no opinion on this option, which suggest that they are less
exposed to proceedings in the issues they face.

Figure 44: Impact of policy options for enforcement per company size
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Source: Ecorys, EU Investor Survey. Note: 33 respondents are SMEs and 35 respondents are large companies.
Individual investors, associations and companies that did not indicate their annual turnover are excluded from

this graph
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Economic, environmental and social impact

We asked respondents to reflect on the economic, environmental and social impacts of
the policy options. In short though, their inputs can be summarised as follows:

¢ Economic impacts: Some respondents believe that options C, D and E will have
high economic impacts and increase the return on investment. However, while seeing
C and D as improvements, some respondents also argue that these would overall be
ineffective and inefficient solutions in securing a positive investment climate in
Europe. According to the respondents, E seems to be the most positive option in
terms of economic impacts. Option B is also seen as having some positive economic
impact, however most respondents do not think its measures are enough to increase
investor confidence sufficiently and others see negative economic impacts here.
Finally, Option A is seen to have overall a negative economic impact.

e Environmental impacts: Mostrespondents believe that options B to E would have
a positive impact on the environment by increasing investments into environmental
projects which require much trust and increasing tax revenues providing Member
States with more funds to investinto the environment. However, some respondents
see these benefits only materialise for options C, D and E and one only for E. Finally,
all believe that Option A would have a negative impact due to reduced investment
into international projects.

e Social impacts: Most respondents see options C to E as having a positive social
impact due to a better business environment leading to more investment, growth
and jobs and therefore to better social security systems and social stability. A few
believe the same also for B, however here other respondents also see a negative
impact, while all respondents see a negative impact in case of Option A. Finally, one
respondent believes that Option E would also be beneficial socially because the
proposed dispute resolution mechanism could also defend public interests against
investors that broke their obligations.
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Option A

Option B

Option C

Option D

Option E

Economic impacts

Decreasing ROI

Massive deterioration of the
attractiveness of the single
market for investments -
resulting in huge economic

loss

Doing nothing will send the
the
investor community that is

wrong message to
nowpaying close attention to
howthe EU will cover the gap
it created by the termination
of the intra-EU BITs.

International investors

reducing their investments

Medium

Increasing return on

An early stage
mediation process
only would not
suffice and lead to
massive
deterioration of the
attractiveness of
the single market
SOLVIT is not
suitable to resolve
investor-State
disputes. It's about
solving citizen's

problems.

Similar to A, might
slightly reduce

unfair legislation.

High

investment

An improvement of the conditions
in front of national courts could
partly help. Nevertheless, the basic
problem remains that courts tend
to be loyal to respective
governments in trials or simply
have to obey to discriminatory

laws.

Gives investors more trust for
future investments, but impact is

limited.

An ombudsman usually only sets up a mediation
process with little or no binding character. Thaw
would be better than no reform at all, but it
would also clearly prove insufficient to secure a
positive investment climate within the EU.

Positive but inefficient option. No one has ever
explainedwhy a State would be willing to comply
with a non-binding decision of the Ombudsman
when it goes against it. There is no reason to
believe that an investor would feel encouraged
to engage incross-borderinvestment because of
the Ombudsman existence.

investors trust for future

Gives more

investments, but impact is limited.

Clearly the best option, which
would enhance legal predictability
and improve the attractiveness of
the single market for investment -
ensure growth, wealth, economic
dynamic and innovation.

It is the only option that will be
perceived as a positive signal by
the investor community and
encourage them to continue to
investor across the EU. It is also
the only option that is likely to find

support from other stakeholders.

Increases trust in investments.
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The Annex below provides the full responses on these impacts.
Annex- Additional comments on the policy options

Table 12 and Table 13 provide an overview on the open responses received from survey
respondents to the policy options. Some of these are already integrated in the main
text.

Table 12: Openresponses to policy options on investment protection

Additional recommendations

Codifyinginvestor'srightswithin European Law, Creating alternative mechanisms for the e xisting
intra-EU BITs

in my opinion, more than EU investment protection rules on fund level, there are several factors
decelerating investments at asset level, due to local and national legislations, which are often in
contrast within the same country. Of course, most of the time, this has a little impact on
fund/investors level, however is usually a break to invest more cross -boarding in general. The
result is that, managers are usually reluctant to invest in those countries where legislation is
more difficult, unless the money come from those countries. This on average means that, the
countrieswho are relatively poorerreceive less investments (with ontop of this the disadvantage
to borrow constantly at higher rates compared to the wealthier countries).

Higher protection for ESG compliant or social impact companies would incentivize investors to
invest more into opportunities with positive impact (environmental, inclusive) and report

accordingly.

Getrid of dividend tax in all member states. And let this income/wealth taxable in residence

state. No fraud anymore, less bureaucracy, and less costly for private investor

If Bilateral Investment Treaties are no longer allowed, strong investment protection within the
EU is required. Otherwise, intra-EU investment is in a disadvantage to national investments as

well as investments from outside the EU with existing investment-protection agreements.

Lack of investor protection, in particular through the absence ofan impartial, e ffective and timely
investor-state dispute settlement mechanism, is the main obstacle to cross-border investment
in the EU. Today, European investors investing in another EU country can no longer resort to
arbitration courts in the event of disputes, and can only bring cases before national courts. They
are therefore less well protected than non-European investors investing in Europe. Evidently,
the post-Achmea situation has led to a substantial difference in treatment between EU countries
vis-a-vis third countries emerges.

We rather prefer actions taken by EU institutions to enforce MS governments to apply polides in

line with EU regulations

In addition to the measures suggested above (which are all for themselves useful mitigating
factors), a new structural framework for investor protection on EU/international level against
national measures of EU Member States needs to be established and encompassed with the
respective (a) substantive rights and (b) procedural rights for investors/enterprises. Such new

framework ideally could fulfil in particular the following functions: Award compensation for

losses; fitting within the overall EU Court framework, i.e. referrals to the CJEU can be made;

127



Additional recommendations

availability of interim measures; standing of investors in such proceedings; enforceability on
national level.

D : very positive but has to be done in addition to C, not alternatively

Table 13: Openresponses to policy options on enforcement of investor rights

Additional recommendations

Take action by way of an EU enforce ment procedure against a Western European Member State!

OptionEwould solve many outstanding issues and could contribute to a better thriving European
economy.

In my view, it is a methodological mistake to look at enforcement in isolation from the rules and
vice-versa, esp. as the combination of some options makes little sense. The survey also fails to
ask which is the No 1 change we should make, if atall. | believe thatif thatquestionwere asked,
the investors would reply, almost en bloc, "we can live with the rules as they are; what we really

need is a binding dispute resolution system that we can trust".

Allowing EU investors to resort to international arbitration against EU Member States, before a
neutral and independent arbitral tribunal, applying international law

Specifically enforce green deal and directive 2018/1999 measures to achieve 2030 and 2050
sustainability targets. There is a feeling that the government in e.g. Northern European Member
State will not do anything for years, as they think they will not be punished for targeting
renewable energy investors.

Make legal procedures for private investors free of costs and submit lawyer at the costs of the

member state you want to fight the laws of.

We believe that the establishment of a new EU court possibly modelled after the Unified Patent
Court or a specialised ECJ court chamber (Art. 257 TFEU) dedicated to intra-EU investment
disputes would have significant advantages compared with procedures before national courts:
(1) There would be guaranteed independence from executive interference of the host state.
(2) The court or chamber would be comprised by experts for investment disputes, who will
provide profound knowedge in EU lawwhen it comes to EU cross-border investment protection
cases.

(3) Such jurisdiction would ensure a more rapid examination of referred litigations. Such rapid
examination is key for business continuity whatever the outcome of the judicial process. A
specialised court at EU level could also use English as the main language for proceedings,
avoiding the need for lengthy and costly translation services which is often needed with similar
proceedings at national level. This would reduce the burden on investors, especially for SMEs.
(4) A jurisdiction on EU levelwould establish harmonised standards for investment protection
proceedings that would have to be applied on an EU wide basis. It would thus remedy
discrepancies that arise from diverging legal opinions of national courts in a much more efficent
way than via. Preliminary  rulings or lengthy infringement procedures.

(5) An EU mechanism would guarantee that the requirements of the ECJ in its “"Achmea”
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Additional recommendations

judgement are respected, as the ECJwould naturally hold ultimate jurisdiction over such an EU

body / chamber.

The need for effectiveness implies that determinations by the dispute settlement body are
binding for both parties, even though they could be challenged before an appeal body. The
specialised jurisdictionwould hear all or mostinvestors/host states litigations and would be given
the ability to use expedited proceedings in order to sort out rapidly pending disputes.

Last, we also support the establishment of an EU ombudsman -like body for mediation purposes.
It might be helpful in de-escalating a situation and to potentially avert judicial proceedings.
However, we believe that the creation of an EU ombudsman-like body only makes sense if it is
supplementary to the establishment of a newEU court / specialised ECJ court chamber. On a
stand-alone basis, the EU ombudsman-like body would not provide the necessary binding power
that comes with a judicial body. We thus suggest the EU ombudsman-like body to act as first
instance for investors seeking mediation. The Ombudsman body should have a clearly defined
time period in which agreement between the parties can be found, upon which action will be
transferred automatically to a supranational court system in case of lack of an out-of-court
settlement by the end of this period.

In addition, we urge the EU Commission to also look at ways on howto ensure that rulings at
EU level can be properly enforced in Member States. To this end, consideration should be given
to the possibility of introducing an instrument that can guarantee a degree of conditionality vis-
a-vis Member States. Current discussions on linking the provisioning of EU funds to pre-
determined political criteria, such as respect for the rule of law, should be extended in a such
way as to take account of a number of substantial rights guaranteed to investors under the EU
treaties and the EU Charter of Fundamental Rights.

We strongly believe that option E is by far the most ambitious and im pactful policy option to
strengthen and improve significantly the investment protection framework in the EU. European
investors need legal certainty through a newEuropean jurisprudence that would draw on the
jurisprudence of the ICSID tribunals. The creation of a specialised investment court at the EU
level would be more protective than a piece of legislation clarifying and specifying investment
protection rules within the Single Market.

Legal protection for companies at EU level is currently quite insufficient to take effective action
against national protectionism. Infringement proceedings which the EU Commission can initiate
usually take a lot of time and by far not every complaint by com panies/investors is taken up.
Companies can only suggest. such infringement proceedings, have no possibility of interim relief
and may not claim compensation. Also, preliminary rulings. of the CJEu are, in principle, an
elaborated system fora uniform interpretation of EU law. In various EU Member States, however,
there has been a tendency for national courts not to refer legal questions to the CJEU in the first
place. Inmostcases, the only optionavailable to an affected company is to request a preliminary
ruling; which again means that companies do not have direct access to the CJEU in such cases.
The only option left is an action for damages because of a breach of EU lawby a Member State.
However, such actions have to be brought. before national courts and very often the criteria (in

particular the ‘“sufficiently significant breach”™) are hard to be fulfilled.

While a specialized EU investment court is effectively addressing the concerns, further measures

might be still adopted in addition, e.g.: Extension of existing notification obligations for EU
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Additional recommendations

Member States and development of effective interim prohibition possibilites for the EU

Commission (extension of notification obligation, ex-ante possibilities for the Commission to
temporarily prohibit legislative or other sovereign acts, strengthening the position of companies,

e.g. through formal party status); Strengthening and speeding up the infringement regime.

Moreover, also the option of an EU Ombudsperson could be very helpful. However, here it needs
to be ensured that companies can easily access such newinstitution and that such institution is
effective / enforceable on national level.

Introduce an EU-wide collective redress mechanism also for individual investors wanting to
invest locally and cross-border (which is currently not the case, despite the respective clear
recommendation of the HLF CMU and despite the Wirecard scandal)

Introduce an EU-wide collective redress mechanism also for individual investors wanting to
invest cross-border in listed securities (which is currently not the case, and not in the recent EC
CMU Action Plan despite being clear priority recommendation from the HLF CMU to stop
discriminating individual non-professional equity and bond investors in the draft EU Directive on

collective redress, and despite the Wirecard scandal that happened in between).

A first possible way to improve shortcomings in the manner that EU law offers protections and
remedies to intra-EU investors while maintaining the procedural advantages of arbitration would
involve the conclusion of new bilateral investment treaties between EU Member States that are
specifically drafted to comply with EU law.

First, such a treaty could include an applicable law clause that removes the risk of an
incom patibility between the applicable lawand EU law. Such a BIT could expressly provide that
the tribunal must decide only on the basis of international law, including the international law of
investment protection, but that in deciding a dispute the tribunal makes no determination of EU
law. It could also provide that, to the extent that EU law is relevant to the tribunal's
determinations, the tribunal only takes EU law into account as a factual predicate to its
application of international law. Indeed, in Opinion 1/17, the CJEU found that a dispute
resolution system under which a tribunal deciding an investment dispute took EU law into
account merely as a fact was consistent with EU law.

Second, such new BITs could specifically provide that that investor-state arbitral tribunals
constituted under them would have their legal seat in an EU Member State. This would allow the
national courts at the seat of the arbitration to exercise supervision over the arbitration. In
exercising this supervisory jurisdiction, they would apply EU law standards, and would have the
ability to make preliminary references to the CJEU under Article 267 TFEU. This is of course
already the case in commercial arbitrations, which are subject to setting-aside proceedings
before the national courts atthe seat of the arbitration. Where that seat iswithin the EU, national
courts have to set aside awards that fail to comply with public policy, which, according to the
Eco Swiss jurisprudence, includes the fundamental principles of the internal market. In that
context, national courts can, and frequently do, make refences to the CJEU. Thereis no systemic
reason to differentiate between commercial and investment arbitrations where they are both
subject to the same supervisory mechanisms that ensure the uniform application of EU law.

Further, awardsrendered by anarbitraltribunal under sucha newBIT would in any event remain
subject to the supervisory jurisdiction of the enforcement court in the EU Member State where

enforcement is sought. The enforcing court could therefore, in exercising this supervisory
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Ad nal recommendations

jurisdiction, further ensure that the enforcement of the award respects principles and rules of
EU law, and would itselfin any event be competent to refer questions of EU law to the CIJEU
under Article 267 TFEU.

An alternative option forimprovinginvestment protection under EU lawwould involve conduding
an EU investment treaty ("EIT”). The EIT could provide for investment protection standards
equivalent to those under intra-EU BITs and for the creation of a standing, specialized European
Investment Arbitration Court ("EIAC") comparable to international arbitration under BITs. The
conclusion of such an EIT between Member States would be in accordance with the division of
competences between the EU and Member States. Further, the Member States and the
Commission could ensure that such a treaty is compliant with the principles of EU law and
addresses the CJEU's concerns in the Achmea judgment, in the same way as the Commission
and the CJEU did with the Comprehensive Economic and Trade Agreement between the EU and
Canada ("CETA").

In order to ensure compliance with the principle of autonomy of EU law, the EIAC could be
established in such a way that would allowit to make preliminary references to the CJEU. The
CJEU first allowed references for a preliminary ruling by a court common to several Member
States in its Parfums Christian Dior judgment. In that judgment, the Court held that there was
no good reason not to allowthe Benelux Court — a court established by the Benelux states - to

make a preliminary reference, as that court was comparable to a court of a Member State.

Table 14 and Table 15 below provide an overview over the feedback received on the
economic, environmental and social impacts of the policy options.
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Investment protection policy options

Table 14: Economic, environmental and social impacts of investment protection policy options

Option A

Economic impact

Low

Massive deterioration of the attractiveness of the single market for
investments - resulting in huge economic loss

Decreasing ROI

International investors reducing their investments,

Encourages EU investors to invest outside the EU

Less investments in start-ups and growth of companies

In the Long run: collapse of the Single Market

Environmental impact

Less investment leads to less employmentand less tax revenue,
consequently there are fewer state funds available for ecological
purposes and. Moreover, less private innovation which has a
negative ecological effect.

Option B

Medium

Option C

High

Option D

Any improvement of the attractiveness of the single market for investment raises the

competitiveness of the EU and, hence adds to economic growth, drive and innovation

Increasing ROI

International investors will
reduce their investments,
however might slightly reduce
unfair legislation.

Reduction in jobs

No impact

Gives investors

more trust
investments,
limited impact.

for
but

Increases trust in

investments.
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Optio Option B

Option C

Option D

None, since investment protection rules - existing or to be created - will always co-exist with the EU rules on environmental protection. They will not take

precedence over them but any conflicts will be resolved through a balancing exercise.

Decreased effect Increased effect

Decrease in investments for

International investors reducing investments in environmental environmental projects, but
projects might slightly reduce unfair
legislation.

Social impact

Increased trust might allow more investment in

green future.

Low Medium High
Loss of jobs as a result of less investment - deterioration of the More attractiveness for investment leads to more jobs and therefore social security
social climate within the EU and stability.

It will not help growth and hence employment.

Decreased effect Increased effect

. More difference in income and
Less jobs
wealth

Higher prices for consumers, protection of local companies through "their" politicians leading to
bribery.

Preserves
competition to the
benefit of the

people.

None, but providing a more comprehensive intra-EU investment protection regime will

contribute to stimulating growth which will produce more employment.

Increases fair com petition to
the benefit of consumers.
Reduces bribery and political

favours.
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Investment enforcement policy options

Table 15: Economic, environmental and social impacts of enforcement policy options

Option A

Option B

Option C

Option D

Option E

Economic impacts

Decreasing ROI

Massive deterioration
of the attractiveness of
the single market for
investments - resulting

in huge economic loss

Doing nothing will
send the wrong
message to the
investor community
that is nowpaying
close attention to how
the EU will cover the

gap it created by the

Medium

High

Increasing return on investment

An early stage

mediation
process only
would not

suffice and lead
to massive
deterioration of
the

attractiveness

of the single
market
SOLVIT is not
suitable to
resolve

investor-State

disputes. It's
about solving
citizen's
problems.

An improvement of the
conditions in  front of
national courts could partly
the

basic problem remains that

help. Nevertheless,
courts tend to be loyal to
respective governments in
trials or simply have to obey
to discriminatory laws.

An ombudsman usually only sets up a
mediation process with little or no
binding character. Thaw would be
better than no reform at all, but it
would also clearly prove insufficient to
secure a positive investment climate

within the EU.

Positive but inefficient option. No one
has ever explained why a State would
be willing to comply with a non-binding
decision of the Ombudsman when it
goes againstit. There is no reason to
believe that an investor would feel
encouraged to engage in cross-border

Clearly the best option, which would

enhance legal predictability and
improve the attractiveness ofthe single
marketforinvestment - ensure growth,
economic and

wealth, dynamic

innovation.

It is the only option that will be
perceived as a positive signal by the
investor community and encourage
them to continue to investor across the
EU. It is also the only option that is
likely to find support from other
stakeholders.
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termination of the

intra-EU BITs.
. . Similar to
International investors .
) . might
reducing their
] reduce
investments . .
legislation.

Environmental impacts

Medium

slightly
unfair

investment because of the

Ombudsman existence.

Gives investors more trust | Gives investors more trust for future
for future investments, but | investments, but impact is limited.

impact is limited.

High

Less investments lead to less employmentand less tax revenue; there are fewer state funds available for

ecological purposes and - also - less investment leads to less private innovation which has a negative ecological

effect as well

Decreased effect

International investors reducing

investments in environmental projects

Social impacts

Medium

Increased effect

Increased trust might allow more investment in green future.

High

Loss of jobs as a result of less investment, which would deteriorate the social climate in the EU. A deterioration of

the investment climate within the single market would clearly endanger social stability throughout the EU.

Decreased effect

Increased effect

Increases trust in investments.

An ensured better investment climate
leads to more financial resources for
states and, thus, strengthens its ability

to invest in climate-related issues

A better business environment leads to
more investment, hence to more
growth and jobs and therefore to better
social security systems and socal
stability
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Higher prices for consumers, protection of | Preserves competition to the benefit of the people. Increases fair competition to the
local companies, often protected by benefit of consumers. Reduces bribery

"their" politicians, bribery. and political favours.

- - - A system that caters for public interest
and is not only there for the interests of
big business increases the confidence
of the public in the dispute resolution
- mechanism. The Court would also be
able to judge claims brought by MS
against investors when they breach
their obligations (labour, social,
environmental etc).

136




ANNEX 1V: STAKEHOLDER CONSULTATIONS
Overview of consultations activities
Throughout the study stakeholders were consulted on several occasions and in several
rounds, in particular by means of:
e Scoping interviews
e Investor survey (see Annex II)
e Focus group

During the scoping interviews we discussed the problem assessment with nine different
associations ranging from business representations, over chambers of commerce and
investment agencies to NGOs. The survey was responded by 75 companies in individual
investors as well as two associations representing investors. It focused on the scale of
the problem, investor confidence, policy options, and their impact. Finally, during the
focus group discussion, representatives from businesses associations, NGOs, and legal
experts discussed shortly the problem assessment and then in more detail the policy
options and their impact. The discussion was attended by 14 experts.

An overview of the results of the scoping interviews as well as the minutes from the
focus group discussion are presented hereunder.

Scoping interviews results

Identifier Organisation

[BA-1] Industry association

[BA-2] Association representing large companies in a Western European Member
State

[BA-3] Association representing large companies in a Western European Member
State

[BA-4] Association representing European investors

[CC-1] Chamber of Commerce in a Western European Member State

[CC-2] Chamber of Commerce in a Central European Member State

[1A-1] Investment promotion agency in an Eastern European Member State
(not full interview, due to lack of information on the topic)

[NGO-ENV] Environmental NGO

[NGO-LBY] Corporate watchdog NGO

Context

e« [BA-4] The main reasons that impact investors’ decision to invest are costs, risks,
availability of information on exit strategies, national legislation, tax reclaims.
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[CC-2] Mainly larger companies invest abroad, because it entails a lot of effort in
terms of finances, time and human resources. Nonetheless, there are also smaller
companies that invest abroad and a lot of activity might actually involve smaller
investments

- [BA-2] and [BA-3] Facilitation is not an issue for large companies and there are
no entry barriers into EU markets. Core issue for them is the protection of realised
investments.

[CC-2] A good and reliable investment regime is not only beneficial for the
relationship between the host MS and the investors, as it avoids that problems arise
and, if not, allows at least a legal recourse to dispute settlement at general EU level.

[CC-2] The situation has also further deteriorated because of the COVID crisis.

[CC-2] Since the increase in climate related investments, the attitude of some host
countries with regards to investor protection has changed. Countries that were in
favour of better protection have realised that it is inconvenient to be in the plaintiff
side and their commitment to develop stable conditions for investment throughout
the EU has weakened.

[NGO-LBY] in general there is quite a lot of protection for foreign investors on
different levels and this is probably more protection than non-investor citizens have
within the EU market.

[NGO-ENV] The main comment from arbitration industry and investors (which is a
very narrow group of companies, mainly multinationals) is that they are being
unfairly treated by national courts. In this sense it should be taken into account that
it is the arbitration industry’s job to use investment arbitration courts, which means
that the end of BITs was the end of their job. So they need new opportunities to do
their job, which in the end creates a very biased view on whether national courts are
sufficient

Regulatory framework

[CC-1] EU regulatory framework is not sufficient. National legal systems and their
administrations and judiciary do not provide enough protection.

- [CC-2] Investment protection is not sufficient. There is no equal playing field for
investors, and no positive environment for EU companies’ investments. It is
important to re-establish the faith of investors in the investment protection
regime.

[CC-1] The Chamber voiced concerns on the termination of BITs, however there
was a lack of feedback, since for many chambers and companies the problem is very
abstract and there are more pressing concerns. There were already issues with BITs
so it will not be terrible without them

- [BA-1] Not sufficient, the big advantage of BITs is that you can avoid going in
front of national courts which are either biased or bound to discriminatory
legislation.

- [BA-1] BITs are more independent and therefore fair. The EU regulatory
framework is not enough, also as an investor one cannot appeal directly to the
ECJ. The only way you could theoretical do it by saying your human rights are
infringed, which is difficult to prove.
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- [BA-3] Company members used the BITs quite extensively as legal framework for
investing into Central and Eastern Europe

e [BA-1] By starting the infringement processes, the European Commission
endorsed the view that the rule of law is not at the same level in all EU MS.

e [BA-4] The decision to implement EU key information documents made a very
positive change with regards to investments on listed products. Investments in listed
products have a better EU protection framework, compared to non-listed products.

- [BA-2] The EC recognising the problem of investment protection as a close issue
to the Capital Market Union and rolling out a new framework for investment
protection is positive

e [BA-2] There might be cases with legitimate reasons for governments, however
difficult to judge as companies only complain when there is a problem

e [NGO-ENV] ACHMEA ruling provided for huge opportunity to restore level playing
field for national and intra-EU foreign investors. There is no problem with EU legal
framework as it guarantees enough protection and is balanced well between the
right to regulate by the states and the protection of private interests, which is not
found under investment treaties

- [NGO-LBY] Despite what is said, foreign investors do have legal standing in front
of national courts, e.g. Vattenfall example in Germany highlights this.

Sectoral scope as well as examples
Sectors:

e [CC-2] The main sectors active in cross-border investments are banking, insurance,
construction, property management, equipment providers, food retailers, waste
collecting companies, waste water treatment, water provision.

o [IA-1] Two cases in real estate, where there is an issue with the local governmenton
land ownership which is historically an issue in Warsaw as there has been a large
nationalization of land in the 50s that caused disputes over land (inheritances etc).

Problem A and B

e [BA-2] and [BA-3] and [BA-4] and [CC-2] Agree with problem assessment
- [BA-4] The mainissues linked to cross-border investments are:

1) not enough protection for non-sophisticated investors and non-domestic
investors,

2) not enough information on legal frameworks for non-domestic investors,
3) limited protection especially when it comes to non-listed products

¢ [CC-1] Not only problems with the rule of law in countries but also simply
inefficiencies in the judicial system, e.g. lengthy procedures

e [CC-1] Often national jurisdictions also lack knowledge about EU law.

e [CC-2] It is mainly an issue of rule of law as the Achmea decision and the
termination of the BITs has left a legal gap in the framework.

- This is especially the case with direct and indirect expropriation as there is no
quick and reliable solution on expropriation.
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- [NGO-LBY] There are problems, e.g. with rule of law, but these are problems
within a country for everyone and should not be fixed for foreign investors only,
but for everyone.

[NGO-LBY] There is ample protection for foreign investors, but this does not mean
there are no problems with access to justice or efficient courts in Europe.

- [NGO-ENV] No problem, the EU legal order provides a strong legal framework for
investment protection through the rules of the freedoms of the internal market.
Legal order is based on rule of law and provides guarantees to investors vis a vis
Member States. In particularin relation to the ACHMEA ruling and BIT termination,
as that was exactly the reason why the Commission wanted to terminate BITs, as
the rights granted to investors under these treaties were contradicting with EU
law, overlapping and sometimes going beyond.

- [NGO-ENV] From the wider society’s interests there is no problem with investment
protection framework, now that ACHMEA ruling has led to termination of intra EU
BITs.

[NGO-LBY] Recognize the story behind the problems, parts are true, but it is not the
full story.

- Itsimplifies the problem: if you have problems with the rule of law, you need
investment protection, otherwise you would not invest. However, the example of
the high investments of German car industry in Central Europe shows that despite
rule of law problems, other very attractive aspects trigger investments (e.g. low
wages, lax regulations). Therefore, the problem tree is very incomplete and rests
on questionable assumptions.

[1A-1] Public perception and media elevate the problem of Rule of Law, but this is
not an issue for investors, more of an internal issue with the legal systems and
judiciary

[BA-1] Specifically, the problems for SMEs are the following:

- 1) Lack of rule of law: legislation that changes in a discriminatory manner

- 2) Lack of abilities to effectively invoke rights in front of courts: so not because of
certain laws, but on how courts apply them (or do not)

- 3) Length of processes: Often very long and for example after 10 year process
your investment is worthless by then even if you win

- 4) Equitable treatment: investment expropriation

[NGO-ENV] One remaining problem is the Energy Charter, a multilateral
investment agreement, also with non-EU countries is still being used. This is a gap
which needs to be tackled by the EC

- Another problem, which should be addressed is that we are only concerned with
investment protection and not with investmentgovernance. Itis not only about
the investors’ rights and the protection but also about their obligations. Investors
should also be made accountable for damages created by their investments or if
they breach their obligations. In this sense the civil society has been largely
ignored by Commission’s approach to investment policy; Investment protection
should be re-thought into investment governance in order to have a more holistic
approach, investment protection is only one part of the story.
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Problem A — uneven implementation of investment protection rules in different
Member States

Drivers

e [BA-1] I would say that most of the drivers are correct, e.g. differences in
compensation and codification are the most stringent ones.

- [BA-2] Yes, lack of codified legal framework and therefore legal uncertainty among
investors

- [BA-2] Lack of predictability and stability of regulatory frameworks is a problem

- [BA-3] Important issue is the difference in compensations (amount, calculation
method, applicability of interest rates, scope of damages fit for compensation)
and heterogeneity of processes creating uncertainty

- [BA-4] Transparency and lack of information are indeed an issue (some markets
are very difficult to assess from a foreign perspective - there is not enough
openness), for example when it comes to exit strategies

- [BA-4] The difference between jurisdictions, and between civil law countries and
common law countries

- [CC-2] There is too much dependence on the government in office. Agreements
and/or investments carried out during one term of office can be questioned by the
new governmentin the nextterm of office.

. [CC-2]:

- Lack of clarity in scope of investment protection rights under EU law: this
was a big part of the consultation. This is also due to the Commission not being
really clear on what is there, and where are there deficits. e.g. expropriation
(indirect and direct) and compensation for it. Preliminary rulings take too long -
access for annulments are also difficult to get.

- Differences in compensation for restriction of economic and property
rights, etc.: yes, this has been said more than once, for example in the case of
indirect expropriation: the new government comes in and declares the area an
eco-site without any compensation. It would be useful for the Commission to
provide guidelines on this (not necessarily all law because case law already exists,
but it would be good to bring it together).

- Insufficient safeguards to ensure the predictability and stability of the
regulatory framework and lack of clarity on legitimate expectations: it is
there, but it's not clear how to improve this. Harmonisation cannot be imposed, it
needs to come from the MS, the EC can provide guidelines, incentives.

- Incomplete safeguards related to administrative conduct: yes, it's often
more difficult to come with a solution. It's a rule of law problem - problems are
manifold (people who are inadequate, unwilling, who delay, etc) the
administration is close to the government and it is thus difficult that they be
unbiased.

e [CC-2]"Difficulties in finding information on market opportunities, business
partners and investment protection rules” as mentioned in the consultation as
well, this has not expressly been marked as a problem (limited feedback has been
received on this). Their trade representations give proper information on this. In
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addition, companies who really have the means to invest outside, they also find ways
to get the necessary information. This doesn't mean that nothing should be done.
The Single Digital Gateway is not completely satisfactory as it is too administrative,
but an value added could exist with something that brings all information together
and spreads it (can be done at EU and Member State level).

[IA-1] Changes in regulations are sometimes a problem (especially in the tax
system), but this question is more raised by domestic investors than by foreign
investors as it does not affect large international companies.

[1A-1] Slow processes when dealing with administrations. Investmentagencies
supports companies to speed up processes. This is the case for environmental
processes in particular (large companies), but it is still faster in respective Central
European Member State than in neighbouring countries and they currently plan to
release a new act to speed up processes.

[NGO-ENV]:

- For “finding information on market opportunities, ...”, Investors have to do
their own due diligence if they go to a country to invest, same for this is part of
their business risk management; if there are issues of transparency that is not
only for investors but also by other stakeholders that might be affected by
investments

- “Differences in compensation for restriction of property and economic
rights”, this very much depends on circumstances in the country, not every
country faces the same problems. Each member state is competent to set up
remedies for property rights and it very much depends on the country’s
circumstances and does not necessarily make sense to harmonise compensation
at EU level.

- “Lack of clarity in the scope of investor protection in EU law”, investors can
seek advice by law firms, it was clarified by the court of justice, there is
tremendous amount of case law on internal market freedoms and limitational
restrictions, there is no need to clarify further. Some levy is necessary for
interpretation and for attention to specific circumstances.

[BA-4] Missing drivers are cultural and language barriers and bankruptcy laws

Problem B - Insufficient enforcement of investor rights

Drivers

[BA-1] I would say that most of the drivers are correct, e.g. limited possibilities
to preliminary rulings, effectiveness of national courts are the most stringent ones.

- [BA-2] Most important issue is the efficiency of law enforcementas investor rights
are there but not efficiently enforced

- [BA-3] Protection of substantive rights for investors is there on paper, but in
practice interpretation of these laws and their enforcement varies a lot

- [BA-3] Even without clear breach of rights, access to courts and fair treatment in
front of national courts is not given, due to political interferences and lengthy
proceedings (e.g. 10/15 years in some cases)
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- [CC-1] Problem of lack of independence (corruption, disadvantaging foreign
companies). Also legal systems in some countries do not provide sufficient
rights/protection, retroactivity of laws (especially in tax law) is also an issue

[cC-2]:

- Limited possibilities to prevent problems: everyone wants as a predictable
framework as possible, but it is also fair to say that you can never predict
everything. Not all problems can be prevented. Their network identifies them and
shares them, they keep their members informed

- Uneven level of effectiveness of national enforcement mechanisms,
notably on quality and independence: yes, as mentioned in the consultation,
this is a big deal, because MS know that enforcement mechanisms are under their
control. Some improvements have been seen (e.g. Baltics) but this is an issue still
in other countries in Central and Eastern Europe. Independence is a constant
theme.

- High hurdles for state liability for breaches of EU law: this is something
claimed to be important by representatives of some companies. These hurdles
should be brought down to ease the dispute resolution. Nonetheless, they don't
necessarily agree that they would substitute dispute resolution.

- Insufficient safeguards in some procedural rules such as lack of legal
standing to challenge law, remedies: by far the biggest problem -

predictability - too many politically guided decisions, especially in Eastern
European Countries. They put in place some rules that particularly hinder big
companies. There is no stability and predictability. It is a problem with populist
legislation: there is no consultation - or they provided a very limited time- the
decision is fast tracked and companies cannot adapt (this happens for instance in
some Member States in Central and Eastern Europe). And there is little counter
pressure from EU because the legislation comes too quickly to be questioned or
annulled in court. It is difficult to do much about it. Other problems exist with
regards to how the property titles are given, and the fact that the interpretation
varies from the person in power.

[BA2] Missing driver is the lack of guarantee of the quality of judgement
(independence and length of proceeding) with national courts lacking the expertise
on EU investment law or capacity.

[NGO-LBY] Yes, wrong-doing by MS exists, as identified in national court rulings,
which sometimes also rule against the states. There is probably evidence for
unjustified actions, but in particular in ISDS cases, itis not always the case that these
are unjustified actions, if companies claim so. Most of the time governments are just
trying to do their job.

[NGO-ENV] Expropriation is defined under national law, but there are checks and
balances under EU law, if a Member State behaves incorrectly the courts and tribunals
are there: in cases of expropriationinvestors can go to national courts, they can refer
questions to the court of Justice of the EU, or the European Court of Human Rights.

- A bit simplistic and farfetched view that some national courts are not aware or are
not interpreting the EU law in their rulings, if investors do not agree with a national
court’s ruling they can appeal and refer the question to the EU Court of Justice.
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Consequences

[BA-1] The attractiveness of the single market is deteriorating. Companies
approached the federation saying that they would stop investing in EU markets, but
move to third countries where there are still BITs (e.g. Serbia).

- [BA-4] The unevenness in the EU leads to the Single Market not reaching its full
potential.

e As a consequence the bank loan dependency in Europe is too much of a hurdle
when it comes to economic developments and efficient markets.

[BA-2] Investors see better standing in third countries with investment treaties
and decide to divert their investments into these

- [BA-1] Another issue is that third country companies that still have BITs with EU
Member States have better protection than EU companies, which gives them huge
advantages in single market.

- [CC-1] BITs termination creates a situation of discrimination between 3™ country
investors who enjoy better protection through their BITs and EU investors

[BA-2] Policy choices of nationalist governments make investors withdraw or deter
investments

- [BA-3] Poor investment protection limits investments and diverts them to other
countries (e.g. more legal certainty in third countries)

- [CC-1] Deters investments

[BA-3] Reduced scale of investment with investors making smaller investments to
mitigate risks (calculation between risk and profitability)

- [BA-3] Cases strongly affects investment policy of a company, making companies
much more cautious about investing

[BA-3] and [BA-2] Lengthy proceedings make investments not worthwhile or a loss
[CC-2]:
- Investor confidence: once you improve the drivers, you help the investors.

- Investors that experience problems and where cross-border investment incurs
cost, scale down or withdraw investments

- Yes, deterred or withdrawn investments have negative repercussions on the host
state and the host will not admit that it has something to do with the policies
implemented in this area

- Investor protection is the biggest problem that the EU needs to deal with in the
coming months to help the help the Single Market reach full potential. Give legal
recourse and reach an enforceable decision, this is the only way to be successful.

[NGO-LBY] Treaty shopping already exists within the EU, if intra-EU BITs are
abolished, EU investors will find a new way to sue EU countries via extra-EU BITs.
There is ample protection for foreign investors through a lot of tools.

[NGO-LBY] Itis questionable whether the uneven investment protection really leads
to insecurity and hence fewer investments.
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- Literature on investment protection and investment flows shows that the causal
link between investment protection and investment flows is not conclusive.
According to an OECD analysis there is no clear evidence

Current extent and likely evolution of the problems

[BA-1] Five Austrian companies that have ongoing proceedings based on BITs
(mostly energy and finance) and two that have ongoing cases based on the Energy
Charter Treaty. Other companies that have been considering legal action, but due to
the current circumstances (uncertainty by planned removal of BITs) decided to wait.

- Austria is more affected by these things. For example, of EUR 200 billion
investments worldwide, roughly EUR 50 billion are invested in the 12 new Member
States

[BA-3] Very focused cases with only a few per country and in specific sectors,
however, these cases have huge implications as they often concern large sums of
investments (e.g. EUR 500 million to 1 billion)

[BA-3] Recent trend of denying even legitimate compensation on ground of policy
sentiments (i.e. sentiment that companies should pay for environmental policy as
they profited long enough from the environment)

[CC-2] There are many more problems than those that reach the European
Commission. The issue is that it is sensitive to share such cases as giving them to
much visibility in this context could be counterproductive for the relationship of the
investors and Member State, as well as their negotiations/discussions.

Policy measures

[NGO-LBY] Every framework should make sure that cross-border investments are
good quality investments: creating decent jobs, does not contribute to social
dumping, doesn’t contribute to environmental destruction and benefits community in
the entire host country.

- If there is a problem with the rule of law, it is not clear whether the right answer
is investment protection.

[NGO-LBY] Technical assistance by EU improves the judicial system for everyone,
for example: improving judicial efficiency, efficiency in court proceedings, trainings
for judges. Rather policies along these lines than having special instruments to just
improve situation for the investors.

[NGO-ENV] Equal treatment - Why should investors have more protection in front
of courts than any other actors? This would not be in line with EU law, where everyone
is the same in front of a court. This all results in a very questionable and inconsistent
approach by the EC.

- It would not be the solution to the problem to further specify the rights of
investors, but rather to tackle the problem at its root and also think about the
other actors impacted by weak rule of law in a given country.

[NGO-ENV] There is no need for intervention as the current framework is enough.
Instead, investments should be more conditioned on sustainable investments, they
should be regulated more and obligations for investors should be included. There
should be more conditions to direct investments, there should be a focus on controls
on MS and on how they handle State Aid etc. Therefore, also the introduction of an
Ombudsman as one of the solutions is not necessary.
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Protection

[BA-2] Suggestion to establish direct contact points in MS and with the EU (e.g.
through SOLVIT or EU delegation)

- [CC-1] Need for national support points to advise investors on their rights in
Member States and on applicable EU laws

- [CC-2] The EEN is an interesting support structure if you can ensure they are run
independently from their governments (who have a say on their efficiency and
effectiveness).

[BA-3] Need for secondary legislative instrument that harmonises investment
protection and substantive rights across EU (e.g. how to calculate compensation and
interest rate)

- [BA-4] There should be a clear and transparent EU framework. Basic civil law is
not sufficient. Especially when a government is involved, the results can be
unpredictable.

- [CC-2] There should be a regime that reflects the idea that political change does
not entitle the MS to shake up the economic basis. It would be nice to have a clear
cut regime without having to recourse to the Commission to put pressure on
Member States

[BA-4] The decision to implement EU key information documents made a very
positive change with regards to investments on listed products. This should be
considered also for non-listed products to make them comparable

[BA-4] The language is also an aspect that needs to be considered (information
should be available at least in English on top of the national language

[BA-4] A relief at source dividend tax system would solve most of the issues
regarding double and over taxation for cross-border investments. Until now, the
double dividend tax and reclaiming overpaid dividend tax is an important obstacle in
cross-border investments for investors

[BA-4] Enhance the power of ESMA in case protection problems arise.

[CC-2] Further guidelines are also a possibility to improve clarity

Enforcement

[BA-1] Need for enforceable solutions and not just mediation.

- [CC-1] Need for a binding and enforceable dispute settlement mechanism (that is
SME friendly, so fast and relative cheap).

[BA-1] Establish a codified and unified definition of fair and equitable treatment,
of investor rights, of good administration, because otherwise MS will always have
differences

- [BA-3] A Directive that harmonises proceedings and introduces EU standards,
which allow for interim decisions and frame the length of proceedings to provide
certainty to investors

[BA-1] Alternative mechanism with the BITs being eliminated, e.g. something
similar to EU Patent Court, such as a new Chamber at the ECJ. Even an European
Investment Protection facilitation court system could be an option (e.g. ICS to have
same standards as with third markets)
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[BA-2] Investors are afraid to revert to national courts, an EU mechanism would
be better

e [CC-1] European Commission needs to step in because companies cannot deal
alone against national courts, for example ability of preliminary rulings would
be helpful

[BA-3] Two solutions for enforcement, preferred one is an EU investment court
or tribunal, where the EU could independently judge on litigations reducing
political interferences.

e [BA-3] Need for a pre-litigation and litigation instruments, possibility for mediation,
but needs to be ensured that if this does not work, proper litigation and enforcement
can be achieved

[BA-2] Supportive of EU Ombudsman policy option as an amicable solution is
always preferable, however there should be a time limit to mediation to avoid
misuse to delay process

Definition of Ombudsman would require clear mandate and clear process for
mediation

e [CC-1] Reinforce existing framework such as SOLVIT and strengthen amicable
dispute settlements

e [CC-2] Ancompany loses a lot of time when going into mediation and they don't
always reach a solution at the end. It would be good that at the end, if a solution is
not reached, a company is able to bring their case to court with support of the EC.

In any case, it is important to make sure that there are proper solutions without
the need to pay for big lawyers as, generally, only big companies are well equipped
for litigation.

There could be two types of systems depending on the size of the company. For
big companies (maybe also after the mediation) there could be a new chamber in
the ECJ, or an agency or harmonisation office with an investment division. And for
SMEs a more integral system.

e [IA-1] Every city has investment support agency which acts as mediator at local and
administrative level

Company measures

e [BA-1] and [CC-2] Invoking BITs and dispute settlements is a last resort measure
(as it hurts relationship with country and thereby future business), amicable solutions
are preferred

First, companies try finding amicable solutions in dialogue
Some companies go to national courts, but this takes long and costs a lot

Companies also make use of their domestic authorities and try receiving support
through embassies

e [BA-2] Large companies engage in direct negotiation with governments and have
regulatory teams

e [BA-2] Chambers of Commerce support SMEs on these issues
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e« [BA-3] Mitigation through reduced/diversified investments, however difficult to
mitigate, for example mediation works only if both parties stick to the proposal and
are interested in amicable solution

e [BA-4] Investors currently resort to legal advice, or ask for help from their
association. Institutional investors have more bargaining power, which individuals
lack to mitigate or confrontissues.

Focus Group Minutes

The focus group took place online on the 18™ November. The list of participants included
(number of representatives in the bracket):

o Contractor (8)

e European Commission (2)

o Legal practitioners (2)

+ National government representatives (2)
e Business Association representatives (6)
o Environmental NGO (1)

e Trade union representative (1)

e Investor (1)

The Focus Group took place with the overall purpose to validate the assumptions made
regarding the assessmentof the impacts as well as to gather feedback from stakeholders
on the identified costs and benefits of each of the policy options. Additionally, the focus
group provided the opportunity to the participants to interact with the study team and
provide their point of view.

The agenda points were the following:
e Welcome & Introduction
e Problem under assessment
o Feedback on the problem assessment
e Assessment of impacts
o Discussion on the impacts of policy options
e Conclusions
Introduction

After a welcome by the Project Manager, the format and rules of the ‘focus group’ have
been explained and set. The participants from the DG FISMA have been introduced as
observers. After the study team has been introduced the two main problems assessed
in the study have been shortly presented by the Project Manager to provide a short
overview.

Presentation of problem under assessment & comments and reactions from
Participants:

Following the introduction, the problems under assessment have been explainedin more
detail, using the problem tree developed by the study team. Additionally, the method
for assessing the main problems has been outlined. Information on the problems have
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not only been gathered from a survey targeted on investors, but also from interviews,

desk research and a public consultation to include all different stakeholder groups. The
problem tree builds the context and foundation of the next steps of the study and the

impact analysis.

Two main problems have been identified and proven by the results of the study:

1.

Insufficient investment protection and lack of investor confidence in rules
protecting investment

a. 42% of the respondents to the survey expressed lack of confidence in
protection

b. 28 of the respondents to the survey confident

c. Drivers:

Difficulties on finding information on investment protection rules

Insufficient clarity in scope of investment protection rights under
EU law

Uneven/inadequate investment protection rules in different
Member States

d. These drivers have been validated through questions in the survey

Less than 1/3 of the respondents felt confident about current
protection factors

Least confidence is felt in the conduct of public administrations

Insufficient predictability and stability of the regulatory
framework is felt to be to main investor protection factor leading
to adverse investment decisions

Difficulties in enforcing investment protection rules obtaining effective remedies
for cross-border investments

a. 42% of the respondents to the survey expressed lack of confidence in
enforcement of investor rights

b. Drivers:

Concerns about effectiveness of national enforcement
mechanism in cases involving investment protection

Limited possibilities to prevent problems

Ineffective safeguards in some procedural rules

c. These drivers have been validated through questions in the survey

Less than 1/3 of the respondents to the survey confident about
investment enforcement factors

Least confidence in availability of mechanisms to raise concerns
with public administration

Effectiveness of national enforcement mechanisms is felt to be
to main investor enforcement factor leading to adverse
investment decisions
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Consequences and effects to which the problems contributed to

Two main effects have been triggered 1) Lack of predictability, stability, and clarity of
the investment protection framework and 2) Lack of confidence in preventive,
protective, and enforcementrules and systems. These led to higher costs of cross border
investment, leading to a reduction of EU investments (withdrawn and deterred) or
diversion outside the EU. All these factors led to reduced competitiveness, lower
economic and social growth, loss of jobs and business along supply chains and cancelled
infrastructure projects in host states as well as to unexploited potential of the Single
Market and slower achievement of the Capital Market Union.

e Loss of revenue has been identified as the main consequence of the problems
stated above, followed by the loss of jobs, technology and knowledge or
finance.

After the presentation of the problems by the study team, the participants had the
chance to comment on the identified problems:

Observations/reactions/comments by participants towards the logic/ coherence

/completeness (including comments via the chat function):

Many of the participants had similar experiences and opinions as the results of the survey
yielded as well as the overall problems have been identified. Contributions :

- Business association representative concerning the input provided to drivers:
where are the inputs concerning tax issues. Tax issues are important in this
relation as drivers as they put a burden on cross border investments, or
infrastructure projects which are done together with state-owned companies,
as well as through withholding tax issues?

o Answer: These aspects are not considered as key drivers, but have been
taken into account as part of other key drivers

- Business association representative: a distinction between larger and
smaller investors should be done here then, as the issue is larger for
smaller investors who do not have experts. The cost of withholding taxes
might be higher than tax itself, and therefore refrain from investment
cross border, while for larger ‘professional’ investors the problems are
clear.

o Answer: We accounted for distinction between large and small in
survey

- Legal practitioner: | would think in terms of Investment Protection we have 2
situations: 1.) taxation, which is known before investment; 2.) investment was
made on basis of soft or harder commitments of a state to have some stability
of the taxation regime, but the taxation regime changes after a few years, and
this is the situation where a real issue of investment protection arises. Overall,
I have the same feeling as the results of the study in terms of drivers for an
insufficient enforcement system. Often the driver for issues is due to the way
national authorities are dealing with investments

o Answer: Indeed, the level playing field is the main issue from legal
perspective

- General standards of investment protection and single market principles
should be the guiding standards to be applied in field of taxation
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- Business association representative: there is a very hostile political
environmentin countries they want to investin (food retail companies) where
politicians publicly denounce companies, hence, there is no support for
investors and investments in the political system nor media, this has a
tremendous effect on the behaviour of companies as they cannot speak up to
protect their investment; concerning taxation: not heard about not wanting to
invest because of taxation but that the issue arises rather as investors wanted
to de-invest because of taxation, food retail in particular having small margins

o« Elements of change are the issue: there are certain information at the
moment of the investment, some are incomplete, some only become
available once the investment was done, however some change overtime;

o focusing on discrimination between national vs. Non-national companies as
investors: It depends on the context where rules are put in place and the
target group (only national companies exempted),

- Legal Practitioner: What has just been said, which we see in a number of cases
in practice, demonstrates that we need enforcement mechanisms at EU level
as well as where your remedies are limited at domestic level

- National governmentrepresentative: | just wanted to confirm that the outcome
of the survey with respectto enforcementand disputes settlement in particular
is in line with the feedback that we receive from our companies.

- Business association representative: This would be out of scope for the
moment, but | have several examples that show that new anti-foreign investor
rules had a very negative impact on employees. In a Central European Member
State you can get a 1 million euro fine if an employee misses a product on the
shelves that has an expired best before date. You can imagine what an impact
that has on employees, no one wants to be responsible for that.

- National government representative: Also, it is worth looking at these issues
from the viewpoint of divestment. Would be interesting to see to what extent
government conduct that leads to disputes also leads to FDI withdrawal or
cancellation.

While many reactions supported the views gathered in the survey, some reactions to
the outlined problems suggested different views:

- Environmental NGO representative: commenting on the correctness and
coherence and the assumptions of the problem identified, as well as giving a
warning of a potential bias, it would be interesting to know what kind of
investors participated in the survey, as some bias is seen already in the
problem assessment itself, which would imply starting from wrong assumptions
and identifying the wrong solutions. Additionally, the consultation focuses so
far only on group of investors and the whole picture is missing.

- Answer: there is the possibility to see more details about the
contributors to the survey, we also have beenlooking at various different
kinds of investments and investors

« We have not only built on the survey but also public consultation as
well as interviews which focused on other stakeholder types as well

- Trade Union representative: the problem is that the analysis and assumptions
are one-sided, there might be problems faced by investors; but looking at
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problems, away from an investors point of view, shows that these problems
are not only applicable to investors but to citizens as well; a broader
perspective is missing. The problems are referring to EU law, and there needs
to be a balance of EU law for stakeholders, right now there is no balance as
the Court of Justice weakens workers’ rights: there is already an imbalance
giving an advantage to companies compared to workers; not only investors
are negatively affected by changes in policies but other stakeholders as well.
The problem definition is quite targeted.

Assessment of impacts & discussion of impacts

The study team introduced the process and method of assessing the impacts. What are
objectives that need to be met and how can we assess whether a problem was met?

Assumption: if each of operational objective is met, we solve we solve specific
objectives.

For each policy option the immediate changes have been put forward, and these changes
will be assessed on their possible contribution to solve the operational objectives.

Today we focus more on the immediate impact and on the policy options to solve
problem 2.

Policy option B.1 extension of SOLVIT

e Main changes on conflict management
- For investors:
o Larger set of options to protect their investments
o Decrease the overall cost of investment protection
« More efficient mechanism to resolve disputes
- MS public authorities:

o Lower national court load and shorter procedures when the issue can
be effectively resolved by the SOLVIT mechanism

Agreement to impacts of B.1

8
7
6
5
4
3
2
: . ]
(0]
Investorts: larger Investors: Investors: More MS: lower nation No answer
set of options to  decrease the efficient court load and
protect their overall cost of mechanism to shorter
investments investment resolve disputes procedures
protection

N (total number of votes) =18
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Additionally, several comments have been made concerning the SOLVIT mechanism
itself. Overall, the SOLVIT mechanism was explained to be too small, and too ineffective.
It could be part of package but not the sole option.

« most MS do not allocate enough resources, if this remains the case this exercise
is only theoretical, therefore it is important to take other aspects into account.
SOLVIT is really lacking and any benefits can only be made when it is fully
functional not like it functions now; SOLVIT is missing its teeth

 nowadays SOLVIT appears of limited assistance where MS measures are affecting
the investment it is a legislative act, in addition SOLVIT is unavailable where the
investors seek compensation for damages or take the case to court in parallel

e important to consider that investors usually do not go to arbitration as it is very
expensive and hence, they would usually rather engage in direct consultation with
the governments, which resembles a political bargaining game. Therefore,
something like SOLVIT would be welcome. However, SOLVIT needs to be changed,
before it could be used as valuable option for investor protection. Some
institutional amendments needed, e.g. impartiality, independence from executive
branch. It is important to consider making SOLVIT part of a bigger package, to
make it possible to escalate the disputes to higher level or body who is able to
speak in a legally binding manner.

e One should consider the dynamic element of investor protection. Investors expect
a robust enforcement mechanism with the hope that they will not need to use it
in practice but that its mere existence will prevent breaches to the investment
protection rules.

e the Commission should in some way be involved in a SOLVIT process and could
facilitate their role as guardian of the treaties (infringements)

o There is potentially a difference to be made between big companies and SMEs.
Big companies can reach out more easily directly to governments and negotiate
directly with them, while SMEs may benefit from an institutionalised ADR

To what extent do you think this option contributes to reaching the operational objective
5: Improve possibilities to prevent problems and resolve disputes amicably (++)

Extent of contribution to OO5

" to a very small extent
" to some extents
= to a large extent

fully

no answer

N (total number of votes) = 10
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Option B.2 Improving enforcement before national courts by streamlining

selected procedural rules

O Fr N W b 0O

Main changes are found in dispute resolution phase of investment process,
impact on decision-making phase

Investors:
- Higher minimum level of enforceability of their rights
- Increase the probability of adequate compensation

MS
- None
Agreement to impacts of B.2
Investors: higher Investors: increase the MS: none no answer
minimum level of probability of adequate
enforceability of their compensation
rights

N (total number of votes) = 14

What also could be considered as important issue, is that enforcing domestic
procedural rules is not only to the benefit of investors but also to the benefit
of the public as such. Hence, this option could imply some spill over effects to
workers’ rights

Further view by legal expert: MS courts takes into consideration domestic
legal order and hence does not base rulings on EU law only, this yields the
possibility for investors to benefit from different balance systems in legal
order across the EU MS

Clarification on earlierinput concerning the disadvantage for workers’rights
in the European Court of Justice: did not mean to say that the European
Courtof Justice interprets EU law to disadvantage of workers vs the national
courts, but the ECJ interprets 4 freedoms and checking against workers’
rights, more weight would be put on 4 freedoms, therefore the issue arises
not in the courts but in the balance of EU law and the way it is interpreted
on the whole level

To what extent do you think this option contributes to O04: Improve effectiveness of
enforcement mechanisms for investment protection cases (++)
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Extent of B.2 contributing to 004

not at all
%

-

toavery small
extent = not at all
20%
= to a very small extent

no answer = to some extent
40%
= to a large extent
some extent fully
30% no answer
toalarge extent g, —
10%

0%

N (total number of votes) = 10

To what extent do you think this option contributes to O0O6: Strengthen safeguards in
procedural rules to improve enforcementin national courts

Extent of B.2 contributing to OO6

not atall
10%

= not at all

toavery small
Y = to a very small extent

extent
30% = to some extent
no answer "
50% = to a large extent
fully
Ilg!% no answer
|\to alarge extent
0%
to some extent
0%

N (total number of votes) = 10
B.3 Ombudsman-like administrative body
¢ Main changes on conflict management phase, lower extent on dispute

resolution phase and impact on decision-making phase through the risk
assessment of the opportunity
¢ Investors:
- Larger set of options to protect their investments
- Decrease the overall cost of investment protection
e MS
- Lower court load

Agreement to impacts of B.3

7

6

5

4

3

2

l .

(0]
Investors: larger set of Investors: decrease the MS: lower court load no answer
options to protect their overall cost of investment

investments protection

N (total number of votes) = 16
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A missing impact refers to the differences between courts’ rulings and ombudsman
settlements or negotiations, there is always the problem of picking the legal roots that
might benefit you most. An ombudsman is a good instrument if there is a large group
of stakeholders, but if its 1 investor having 1 issue, administrative burden would be too
high.

A more general comment has been made on why there is not always satisfaction about
the enforcement possibilities at EU level, by Commission, is that MS tend to be very
clever and seem to endlessly stall decisions. What comes to mind with these
instruments, we know they might not be 100% effective, but they could be used as
means for the MS to postpone inevitable. If things are postponed too much, companies
learn how to deal with it and do not care about it, and in the end the problems are not
solved. If instruments are only used by MS to prolong the procedures while it is not
necessary, and therefore an Ombudsman solution is not applicable.

Additionally, similar comments as to SOLVIT have been made to this policy option:

¢ Same comments as for SOLVIT: lack of teeth, also needs a deterrent, more useful
for SMEs than big companies, can be part of the options but not as an isolated
option

o In principle, it looks attractive. Would need to be made part of a bigger package
(i.e. there should be the possibility to resort to a supranational adjudicative body
with compulsory jurisdiction)

To what extent do you think this option contributes to OO5: Improve possibilities to
prevent problems and resolve disputes amicably (++)

Extent of contribution to O05

notatall
0% toavery small
extent
11% " not at all

" to a very small extent

to some extent -
to some extent
22%

no answer " to a large extent

0,
BT to a large extent full
0% uly
fully
0% no answer

N (total number of votes) =9

Option B.4 Creating a specialised investment court at EU level

- Main changes are found in all phases of the investment process, except
research phase

e Investors:
- Possibility to appeal national court outcomes
- Increased level of enforcement of investment protection rules
- Stability provided by the existence of the EU court

e MS

- None
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O L N W M 01O

Agreement to impacts of B.4

Investors: Investors: increased Investors: stability MS: none No answer
possibility to appeal level of enforcement provided by the
national court of investment existence of the EU
outcomes protection rules court (deterrent
effect)

N (total number of votes) = 17

Comments:

What is about legal basis for such a court?

Legal Expert: some options by commission put on the table

What would be the legal basis for such an EU court?

The basis is not yet defined and open for discussion, different options exist,
put forward by the European Commission; would not conclude however, that
any court on EU level is completely out of question

Clarification by EC: this option is not envisaged as an appellate instance for
national courts, but as an alternative court where investment cases would be
brought directly

Also, not completely clear what type of laws would be within the scope of such
a court, what issues will be tried to be solved, and how could EU law actively
be enforced through this body? If you would be a single investor you would be
exposed with such a court, the effectiveness of the court is questionable

A discussion emerged on the topic of the supranational adjudicative body:

indicating that an EU court system already exists and the ECJis in place already.

but investors do not have directlegal standing before the ECJagainst measures
taken by Member States (they need to complain to the EU Commission or to
request domestic courts to refer the case for a preliminary ruling)

o Exactly, just like workers and anybody else: From a trade union perspective
it cannot be justified to have a chamber in the ECJ especially for investor
claims. This is regardless of whether this would be covered by EU law. We
need a balanced approach. It is a one-sided approach to install a chamber
especially just for investors; As trade union we strongly oppose an
Arbitration Court (on the basis of international law or on any other legal
basis)

Strong support for the option of the court was given by the national Banking

Association in a Southern Member State strongly support the solution of the
constitution of an “EU Arbitration Court”, as a specialized chamber at the European

Court of Justice, because we consider a potentially a good approach as long as no

Treaty changes are required. We would like to get more information on this idea.

We are not aware of all the details. Namely, we need a full explanation concerning
the point Specialised Tribunal (to be established by a regulation on the basis of
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Article 257 TFEU) (page 3) in the supporting document Possible EU business
targets for a legislative framework for intra-EU investment protection to be
developed as a substitute to Individual BTIs

To what extent do you think this option contributes to O0O4: Improve effectiveness of
enforcement mechanisms for investment protection cases (++)

”053},""” Extent of Contribution to 004
toavery small
to some extent extent
0% 0%

= not at all

toalarge extent = to a very small extent

e 22%
answer = to some extent
0,
45% = to a large extent
fully
33% fully

no answer

N (total number of votes) =9

To what extent do you think this option contributes to OO6: Strengthen safeguards in
procedural rules to improve enforcement in national courts

toavery small Extent of contribution to O06
extent
0,
notatall 0% to some extent
0% 0% = not at all
to alarge extent = to a very small extent
e 22%
answer = to some extent
0,
4B = to a large extent
fully
33% fully
no answer

N (total number of votes) =9

Additional comments:

» A possible fifth option would be to look at existing single market features and how to
extend/amend them, extend notification

- Additionally, improving the powers of the European Commission in infringement
proceedings should be one of the options considered in the study.

- It's important to differentiate the issues and SOLVIT would be a good opportunity,
but if the issue is a real infringement, then the Commission needs to act, as this is
its job, if it is something else, then SOLVIT could be possible; for the national courts,
the problem is that in some MS the issues can only be contested in front of the
constitutional courts, not everybody can file a complaint here.
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ANNEX V: MAIN AREAS SCREENED FOR IMPACTS

Economic impacts
Operating costs and

conduct of business

Administrative burdens

on businesses

Trade and investment

flows

Competitiveness

(sectoral) of business

Position of SMEs

Functioning of the
internal

market and competition

Innovation and
research

Public authorities
Consumers and

households
Macroeconomic

environment

Screening checklist from the Better Regulation Toolbox

Key questions

Will itim pose additional adjustment, compliance or transaction costs
on businesses?

Does it impact on the investment cycle?

Will it entail stricter regulation of the conduct of a particular
business?

Will it lead to newor the closing down of businesses?

Are some products or businesses treated differently from others in
a comparable situation?

Howare individual Member States affected?

Does it affect the nature of information obligations placed on
businesses (for example, the type of data required, reporting
frequency, the complexity of submission process)?

Howwill investment flows be affected and the trade in services?
Will the option affect regulatory convergence with third countries?
Have international standards and common regulatory approaches
been considered?

What impact does the policy option have on a sectors’ market share
and comparative advantages in an international context (e.g.
imports, exports, investment flows, trade barriers, regulatory
convergence, etc.)?

What is the impact of identified additional costs and burdens on the
operation and competitiveness of SMEs and micro SMEs in
particular?

What impact (positive or negative) does the option have on the free
movement of goods, services, capital and workers?

Will it lead to a reduction in consumer choice, higher prices due to
less competition, the creation of barriers for new suppliers and
service providers, the facilitation of anti-competitive be haviour or
emergence of monopolies, market segmentation, etc.? Or would it
lead to the opposite?
Does it facilitate the introduction and dissemination of new
production methods, technologies and products?

Does itaffect the protection and e nforcement of intellectual property
rights (patents, trademarks, copyright, other know-how rights)?
Does it bring additional governmental administrative burden?
Does the option require the creation of new or restructuring of
existing public authorities?

Does the option affect the prices, quality, availability or choice of
consumer goods and services?

Does it have overall consequences for economic growth and
employment?

How does the option contribute to improving the conditions for

investment and the proper functioning of markets?
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Screening checklist from the Better Regulation Toolbox

Social impacts

Employment

Governance,
participation and good

administration

Environmental
impacts

Climate

Waste production,
generation and
recycling

Transport and the use

of energy

Fundamental rights
Property rights and the
right to

conduct a business

Good administration,
Effective

remedy/ Justice

Key questions

To what extent are new jobs created or lost?

Are direct jobs created or lost in specific sectors, professions,
regions or countries?

To what extent does the option influence opportunities and
incentives of workers/specific groups to work?

Does the option affect the involvement of stakeholders in issues of
governance?

Are all actors and stakeholders treated onan equal footing, with due
respect for their diversity? Does the option impact on cultural and
linguistic diversity?

Does the implementation of the proposed measures affect public
institutions and administrations, for example in regard to their
responsibilities?

Does the option make the public better informed about a particular

issue?

Key questions

Does the option affect the emission of greenhouse gases (e.g.
carbon dioxide, methane, nitrous oxide, etc.) into the atmosphere?
Does the option affect waste production (solid, urban, agricultural,
industrial, mining, radioactive or toxic waste) or how waste is
treated, disposed of or recycled?

Will it increase or decrease the demand for transport (passenger or
freight), or influence its modal split?

Does it increase or decrease vehicle emissions?

o Will the option increase/decrease energy and fuel
needs/consumption?

Key questions

e Are property rights affected (land, movable property,

tangible/intangible assets)? Is acquisition, sale or use of properny
rights restricted?

If yes, what are the justifications and compensation mechanisms?
Does the option affect the freedom to conduct a business or impose
additional requirements increasing the transaction costs for the
economic operators concerned?

Will the administrative procedures in place become more
burdensome?

Will they guarantee the right to be heard, the right of access to the
file with due regards to professional and business secrecy as well as
the obligation of the administration to give reasons for its decisions?
Is the individual’s access to justice affected?

In case that the policy option affects rights and freedoms
guaranteed by EU law, does it foresee the right to an effective
remedy before a court or tribunal?
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ANNEX VI: CHANGE PROJECTIONS INFDI AND GDP IMPACTS

We start from FDI data obtained from the balance of payment dataset from Eurostat.
We aggregate the total flow of FDI to each MS, retaining only FDI originated from
another EU MS.

We project for each MS a one-year ahead baseline with either the compounded annual
growth rate (CAGR;) between 2013 and 2018 or a trend (t;). Then we re-aggregate to

produce an EU wide stock of FDI in EU MS, coming from EU MS investors, i.e. EU cross
border investments

FDIg"e basetine = 3727 FDI, + (1+ t;) or FDIGHERPesetine = 5727 FDI, » (1 + CAGRy)

To obtain the in:

27
FDIEU Optionx _ Z FDIibaseline (1 + Wi )
i=1

The weighting schemes for each country i, W; , are obtained from the investment
property rights gap calculated as the MS iindex score subtracted from the highest index
score (gap in index points), multiplied by the FDI flow value associated to each index
points (results from Economu (2019).

Trend: Simple extension of
400000 the existing trend. The
350000 trend baseline s a lower
=300000 bound v alue (blue).
=250000 189.269 CAGR: Applcation o the
£200000 Compounded Annual
> 186.732 ®  Clowh Rae (20132018)
:)150000 \ to the latest available data
100000 ® point. The CAGR baseline
is an upper limit value
50000 117.340 (red).
0
% X 9 0 A DO O N DD X O Fouryear roling averages
N Y Y N oY QY SV QY SV SV QY of I MS level EU FDI
O QO O O VO O NV N O N O O annua evel
2 L i P S ] L Ve P A flows.
e Upper bound e | ower bound e Historic

The set of tables below give the detailed calculations for the baselines, the FDI gains
and the GDP gains.
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Table 16: Weighting scheme forunlocked FDI assumptions

Property Rights Index in | Gap Impact (% lost FDI flow)

2020 (points)
Austria 87.3 5 8%
Belgium 84.5 7.8 12%
Bulgaria 64.2 28.1 45%
Croatia 69.9 22.4 36%
Cyprus 77.4 14.9 24%
Czech Republic 76.8 15.5 25%
Denmark 86.3 6 10%
Estonia 83.2 9.1 15%
Finland 92.3 (] 0%
France 85.9 6.4 10%
Germany 80.5 11.8 19%
Greece 57.0 35.3 56%
Hungary 64.8 27.5 44%
Ireland 86.6 5.7 9%
Italy 75.4 16.9 27%
Latvia 72.3 20 32%
Lithuania 77.9 14.4 23%
Luxembourg 86.4 5.9 9%
Malta 70.5 21.8 35%
Netherlands 90.0 2.3 4%
Poland 63.1 29.2 47%
Portugal 75.4 16.9 27%
Romania 72.5 19.8 32%
Slovakia 73.1 19.2 31%
Slovenia 76.5 15.8 25%
Spain 74.9 17.4 28%
Sweden 88.8 3.5 6%
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Table 17: Modelling of the potential impact on FDI and resulting GDP growth (EUR

million)

IMPACT ONFDI FLOWS

Problem Policy Options Potential Impact
2019 GAP (100%0) 5% 10%0 25% 50%b
Baseline CAGR 186 732 189 269 222 060 | 190909 | 192548 | 197 467 | 205 665
Baseline Trend 186 732 117 340 137877 | 118 367 | 119394 | 122475 | 127 609
Additional FDI (CAGR) 32791 1640 3279 8198 16 395
Additional FDI (Trend) 20 537 1027 2 054 5134 10 269
IMPACT ON GDP - Method 1

2019

Problem

Policy Options Potential Impact

GDP EUR million 13517 906 | 13 963 561 [MEerAN=NENeleL75)} 5% 10% 25% 50%0
GDP EUR/cap 30 230 31160
FDI/GDP CAGR 1.38% 1.36% 1.59% 1.37% 1.38% 1.41% 1.47%
FDI/GDP Trend 1.38% 0.84% 0.99% 0.85% 0.86% 0.88% 0.91%
Population 447 448 448 448 448 448 448
CAGR baseline 0.23% 0.01% 0.02% 0.06% 0.12%
Difference FDI/GDP (ppc)
Trend Baseline 0.15% 0.01% 0.01% 0.04% 0.07%
CAGR baseline 0.023% | 0.001% 0.002% | 0.006% 0.012%
Difference GDP/cap (ppc)
Trend Baseline 0.015% | 0.001% 0.001% | 0.004% 0.007%
CAGR baseline i i 7.32 0.37 0.73 1.83 3.66
Difference in GDP/cap
. (EUR million)
Trend Baseline 4.58 0.23 0.46 1.15 2.29
CAGR baseline . . 3279 164 328 820 1640
Difference in GDP (EUR
il
Trend Baseline million) 2054 103 205 513 1027

IMPACT ON GDP - Method 2

Problem Policy Options Potential Impact
GAP (100%0) 5% 10%0 25% 50%0
CAGR baseline 17.325% | 0.866% | 1.732% | 4.257% | 8.662%
FDI %change due to
. olic
Trend Baseline policy 17.502% | 0.875% | 1.750% | 4.300% | 8.751%
CAGR baseline 0.9355% | 0.0468% | 0.0936% | 0.2299% | 0.4678%
GDP % impact (0.054%
Trend Baseline elasticity) 0.9451% [ 0.0473% | 0.0945% | 0.2322% | 0.4726%
CAGR baseline 2.5468% | 0.1273% | 0.2547% | 0.6258% | 1.2734%
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GDP % impact (0.147%
Trend Baseline elasticity) 2.5728% | 0.1286% | 0.2573% | 0.6321% | 1.2864%
CAGR baseline 1,771 89 177 435 885
GDP impact (0.054%
Trend Baseline elasticity) - EUR million 1,109 55 111 272 555
CAGR baseline 4 820 241 482 1185 2410
GDP impact (0.147%
Trend Baseline elasticity) - EUR million 3019 151 302 742 1509

Source: own elaboration based on Eurostat, Economu (2019), Baiashvili and Gattini (2020), and
Pegkas (2015).

For the first approach to assess the economic impact, we rely on the results of Baiashvili
and Gattini (2020)2°2, The authors found that “on average, the impact on growth of a 1
percentage point increase of FDI to GDP ratio ranges between 20 percent (or 0.2
percentage points of real GDP growth per capita) and 1 percent (or 0.01 percentage

points of real GDP growth per capita) depending on the method and income group.
Within that 1 to 20% range, we conservatively pick the 10% point.

For the second approach, we use the results of Pegkas (2015)2°3 who found that “"using
the Fully Modified OLS (FMOLS) and Dynamic OLS (DOLS) methods the elasticity of GDP
with respect to FDI is 0.054% and 0.147%, respectively. [..] This means that a one
percent increase in FDI stock will foster economic growth for the panel of eighteen
countries of Eurozone by about 0.054% percent.”

Both approaches are slightly different, but lead to GDP gains/losses results of a similar
order of magnitude. The first approach yields results that stand more or less in the
middle of the range of estimates of the second approach, given by 2 levels of GDP
elasticity (blue rows).

202 Baijashvili, T. and Gattini, L ., 2020. | mpact of FDI on economic growth: The role of country income levels and
institutional strength (No. 2020/02). EIB Working Papers.
https://www.eib.org/attachments/efs/economics_working_paper _2020_02_en.pdf

203 pegkas, P., 2015. The impact of FDI on economic growth in Eurozone countries. T he Journal of Economic
Asymmetries, 12(2), pp.124-132.
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ANNEX VI11: COST MODELLING FOR OPTION A1, B1, B2, B3 AND
B4

Approach for estimating costs of option A.1. Further clarification of existing EU rules
through non-legisiative measures”

The costs estimated for option A.1 “Further clarification of existing EU rules through
non-legislative measures” consist of the following components: 1.) Member States’
costs for identifying and populating the 27 Member State Rules pages, 2.) Member
States’ costs for identifying and populating the 27 Member States Opportunities, 3.)
Member States’ costs for maintaining the Rules pages, 4.) Member States’ costs for
maintaining the Opportunities pages as well as costs for the EU institutions on 5.) the
creation of the Rules pages and 6.) the creation of the Opportunities pages.

The cost components have been estimated under the following assumptions:

1. Member State costs on identifying and populating the 27 Member State Rules
pages have been estimated by using the cost per FTE per Member State in
2017 (Eurostat, 2020) and assuming the work of 1FTE for 1 months.

2. Member State costs on maintaining the Rules pages have been estimated by
using the cost per FTE per Member State in 2017 (Eurostat, 2020) and
assuming the work of 0.1 FTE for 1 month. These costs are recurring costs, the
cost estimates are per year.

3. European institutions’ costs for summarising the EU communication has been
based on the basic salary of EU Commission officials in grade 9 step 1, the
salary being equal to 7845.39 per month?%* and assuming 1 week of work for 1
FTE.

4. The European institutions will face an increased amount of projects to be
processed through this option, as the project threshold will be lowered from
EUR 1 mio to EUR 500 000. These costs will be recurring costs and are
estimated to amount to EUR 40 000.

_

MS costs identification & population of Rulespage 82988
M S costs maintaining rules pages 8295
Total cost Member States 91 288
Creation of MS Rules pages 7 845
Increasein the number of projects processed 40 000
Total costs EU institutions 47 845
Total costs of option 139 133

204 https://ec.europa.eu/transparency/regdoc/rep/1/2018/EN/COM-2018-781-F1-EN-ANNEX-1-PART-1.PDF
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Approach for estimating costs of option B.1. Strengthening prevention mechanisms and
investment facilitation

The overall approach for estimating the costs of policy option B.1 “Strengthening
prevention mechanisms and investment facilitation” is based on the extension of the
current SOLVIT mechanism and consists of 5 components: 1.) the Member States
contribution to the SOLVIT extension, 2.) cost of training in the Member States, 3.) cost
of promotion in the Member States as well the components regarding the costs faced by
EU institutions 4.) coordination support costs and 5.) promotion costs.

In order to calculate the costs for the Member States, their average contribution to the
current SOLVIT mechanism has been constructed by calculating the averages of the
Member States’ contribution to cases submitted and cases received under SOLVIT in
2019295, This average has been used per Member State to estimate the contribution to
the SOLVIT extension under this policy option per Member State. The current cost of
SOLVIT has been estimated by using cost per FTE in the EU Member States and the
average of 1.9 FTE per MS as assumed in the 2015 SWD. 2% For this element 3 scenarios
have been estimated:

1. A higher bound scenario, estimating that the SOLVIT extension will equal 3 %
of the current SOLVIT expenses of the Member States (in total EUR 56 766),

2. A medium scenario, estimating that the SOLVIT extension will equal 1,5 % of
the current SOLVIT expenses of the Member States (in total EUR 28 383),

3. A lower bound scenario, estimating that the SOLVIT extension will equal 1% of
the current SOLVIT expenses of the Member States (in total EUR 18 922)

These costs are complemented by the above mentioned cost components 2-5 for every
scenario, under the following assumptions:

205 https://ec.europa.eu/internal_market/scoreboard/performance by governance tool/solvit/index en.htm
206 https://eur-lex.europa.eu/legal-content/EN/TXT/2uri=CELEX%3A52017SC0210
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1. Member State costs on training have been estimated by using the cost per FTE
per Member State in 2017 (Eurostat, 2020), and assuming 2 months of work of
2 FTE per Member State

2. Member State costs on promotion have been estimated by using the cost per
FTE per Member State in 2017 (Eurostat, 2020), and assuming 1 month of work
of 1 FTE per Member State

3. EuropeanInstitutions’ costs on coordination support has been based on the basic
salary of EU Commission officials in grade 9 step 1, the salary being equal to
7845,39 per month?%” and assuming 1 month of work for 2 FTE

4. European Institutions’ costs on promotion of the policy option has been based
on the basic salary of EU Commission officials in grade 9 step 1, the salary being
equal to EUR 7845.39 per month2%8 and assuming 1 month of work for 2 FTE

Additionally, for every scenario a fee structure could be included, implying possible costs

for investors too.

3% Contribution | 1.5% Contribution to | 1% C ontribution

to SOLVIT | extension(Scenario?2) | to extension

extension (Scenario3)

(Scenariol)

EU institutions Coordination costs 15 690 15 690 15 690
EU institutions Promotion costs 15 690 15 690 15 690
Total cost European institutions 31 380 31 380 31 380
Contributionto Solvit 56 766 28 383 18 922
Costoftraining 331966,66 331966 331966
C ost of promotion 82 958,47 82 958 82 958
Total costs MS 471 691 443 308 433 847
Total costs of option (+ possible fees from investors) 503 072 474 869 465 228

Approach for estimating the costs of option B.2. Improving enforcement in front of
national courts

The overall approach for estimating the costs of B.2. Improving enforcementin front of
national courts consists mainly of costs for training the staff for new procedural rules.
Hence, it is assumed that only one-off costs for Member States will arise, while no costs
(neither one-off nor recurring costs) will arise for EU institutions, furthermore, no
recurring costs will arise for Member States.

The above-mentioned component is based on the following assumption:

207 https://ec.europa.eu/transparency/regdoc/rep/1/2018/EN/COM-2018-781-F1-EN-ANNEX-1-PART-1.PDF
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1. Costs arising from the training of the staff for new procedural rules have been
estimated by using the cost per FTE per Member State in 2017 (Eurostat,
2020), and assuming 1 month of work of 1 FTE per Member State

_

M S costs training for new procedural rules 82992
Total costs of option 82 992

Approach for estimating the costs of option B.3. Creating European investment board

The overall approach for estimating the costs of B.3. Creating European investment
board consists of 7 components: 1.) Support Costs for Member States for Set-up to
ensure access to the mechanism from a national level, 2.) costs for Member States for
translating the guidelines and lists into the national language, to facilitate access, 3.)
costs for Member States to promote the mechanism and inform investors about there
benefits, 4.) costs for EU institutions to create the platform and guidelines, 5.) costs for
the EU institutions to support in translation of the lists and guidelines into the 24 official
EU languages, 6.) costs for the EU institutions to promote the body and inform investors
about their benefits and 7.) the annual costs of the mechanism (allowances, rents,
salaries and other staff related expenditure ensuring operating of the body).

These components are based on the following assumptions:

1. Support costs for Member States for supporting the European institution in the
set-up of the body have been estimated by using the cost per FTE per Member
State in 2017 (Eurostat, 2020), and assuming 2 months of work of 1 FTE per
Member State

2. Costs for Member States for translation of lists and guidelines have been
estimated by using the cost per FTE per Member State in 2017 (Eurostat, 2020),
and assuming 1 month of work of 1 FTE per Member State.

3. Costs for Member States for setting up the body in the Member States have
been estimated using the cost per FTE per Member State in 2017 (Eurostat,
2020), and assuming 1 month of work of 1 FTE per Member State

4. Costs for Member States for promotion of the body have been estimated by
using the cost per FTE per Member State in 2017 (Eurostat, 2020), and assuming
1 month of work of 1 FTE per Member State.

5. European Institutions’ costs on creating the platform and guidelines has been
based on the basic salary of EU Commission officials in grade 9 step 1, the salary
being equal to EUR 7845.39 per month2%° and assuming 2 months of work for 2
FTE.

6. European Institutions’ costs for support on the translation of lists and guidelines
has been based on the basic salary of EU Commission officials in grade 9 step
1, the salary being equal to EUR 7845.39 per month?1® and assuming 1 month
of work for 1 FTE per official language of the EU.

209 https://ec.europa.eu/transparency/regdoc/rep/1/2018/EN/COM-2018-781-F1-EN-ANNEX-1-PART-1.PDF
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7. European Institutions’ costs on promotion of the policy option has been based

on basic salary of EU Commission officials in grade 9 step 1, the salary being
equal to EUR 7845.39 per month? and assuming 1 month of work for 1 FTE

8. The annual costs to ensure the functioning and operating of the body, such as

allowances, salaries, and other staff related expenditure, as well as rents,

equipment and other operating expenditure has been based on the costs
incurred by ICSID. Due to the similarity of the intention of the two bodies, the
setup of ICSID could be used as a basis for estimation, although on a smaller

scale. Therefore, three scenarios, applying different shares of the ICSID costs

have been estimated:

a. A higher bound scenario: The annual costs of European investment
board in the EU will approximately equal 50% of the costs of ICSID

b. A medium scenario: The annual costs of European investment board in

the EU will approximately equal 25% of the costs of ICSID

c. Alower bound scenario: The annual costs of European investment board
in the EU will approximately equal 10% of the costs of ICSID

Additionally, for ICSID the expenses related to arbitration/conciliation proceedings are
paid out of advance from parties to the proceedings. Therefore, the costs related to the

proceedings in front of the EU administrative body, are assumed to be paid neither by
the EU institutions nor by Member States, but by the investors. This implies a possible

fee structure for investors.212

Cost Items

Support costs for Member States (Set-up)

Support costs for Member States

(Translation)

Promotion costs for Member States

Costs for setting up the body in the MS
Total costs Member States

One-off costs creating platform & guidelines

One-off cost translation of lists and

guidelines

One-off cost promotion
Total costs EU institutions
annual staff costs

Total (+ possible fees forinvestors)

Scenario 1, annual
costs of European
investment board
50% of

equal
ICSID

165917

82 992

82 992

82 992

414 892

31 380

188 289

7 845

227 514

5388 657

6 million

Scenario 2 annual
costs of European
investment board
equal 25% of
ICSID

165917

82 992

82 992

82 992

414 892

31 380

188 289

7 845

227 514

2 694 328

3.3 million

Scenario 3, annual
costs of European
investment board
equal 10% of
ICSID

165917

82 992

82 992
82 992
414 892
31 380

188 289

7 845

227 514

1077 731

1.7 million

211 https://ec.europa.eu/transparency/reqdoc/rep/1/2018/EN/COM-2018-781-F1-EN-ANNEX-1-PART-1.PDF

212 https://icsid.worldbank.ora/sites/default/files/publications/annual-report/en/ICSID_AR20 CRA Web.pdf
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Approach for estimating the costs of option B4 - Creating a European Investment Court

The precise cost of this Court is hard to predict with a high level of accuracy because
this data will ultimately depend on a number of factors, such as its concrete design,
methods of functioning, its size, arrangements relating to possible user fees and on the
concrete outcome of future negotiations. The cost estimates for the European
Investment Court Scenario (Option B.4) are based on a comparative analysis with
budgetary data of other international courts and tribunals. For the assessment the fees
and expenses of six international courts and tribunals have been analysed:

- The international Court of Justice

- The international Criminal Court

- The Appellate Body of the WTO

- The Court of Justice of the European Union

- The International Tribunal of the Law of the Sea
- The European Court of Human Rights

The overall costs per year of these courts have been assessed in terms of a)
remuneration of adjudicators per year and b) the expenses for staff/secretariatper year.
The expenses have been assessed in their totals as well as relative to the amount of
adjudicators/members of staff employed in the court.

As all courts above use a fixed remuneration instead of a fee-based, this option will be
used for the cost estimates of the European investment court as well. Additionally, this
has the advantage that the costs of the court, do not depend on the number of cases
brought to the court, as stated in the Commission Working document.

Four different cost estimates have been designed for the European investment court,
based on different assumptions.

1. Based on the same assumptions as the Commission Staff Working Document
Impact Assessment "“Multilateral reform of investment dispute resolution
Accompanying the document Recommendation for a Council Decision
authorising the opening of negotiations for a Convention establishing a
multilateral court for the settlement of investment disputes”:

e 14 adjudicator will be employed in the court (9 for the first instance; 5
for Appeal Tribunal)

¢ 3 members of staff are expected to support the work per adjudicator (in
total 42 members of staff will be employed): 1 legal assistant, 1
secretary, 1 case manager and translator

e For remuneration and expenses the average costs for both components
a) remuneration of adjudicators per year and b) the expenses for
staff/secretariat per year of the 6 courts assessed are used.

2. Given the fact that remuneration of adjudicators as well as expenses for
staff/secretariat for the Appellate Body of the WTO differ substantially from the
range of the other 5 courts, the WTO AB was excluded for this cost estimate:

e 14 adjudicator will be employed in the court (9 for the first instance; 5
for Appeal Tribunal)

170



3 members of staff are expected to support the work per adjudicator (in
total 42 members of staff will be employed): 1 legal assistant, 1
secretary, 1 case manager and translator

For remuneration and expenses, the average costs for both components
a) remuneration of adjudicators per year and b) the expenses for
staff/secretariat per year of the following 5 courts (ICJ, ICC, CJEU,
ITLOS, ECHR) are used.

3. This option differs in the amount of staff, the assumption is based on average

numbers of adjudicators and members of staff of the six courts assessed

33 adjudicators (Average number of adjudicators of the 6 courts
assessed)

609 members of staff (Average number of members of staff of the 6
courts assessed)

For remuneration and expenses the average costs for both components
a) remuneration of adjudicators per year and b) the expenses for
staff/secretariat per year of the 6 courts assessed are used.

4. This option differs in the amount of staff employed, the assumption uses the

proposed number of adjudicators by the Commission document, but uses the

average number of members of staff per adjudicator of the six courts assessed:

14 adjudicator will be employed in the court (9 for the first instance; 5
for Appeal Tribunal)

13.5 members of staff will be employed per adjudicator (189) (average
of number of member of staff employed per adjudicator of the six courts
assessed)

For remuneration and expenses the average costs for both components
a) remuneration of adjudicators per year and b) the expenses for
staff/secretariat per year of the 6 courts assessed are used.

All cost estimates include the total one-off costs faced by Member States as well as the

European institutions for training, set-up and promotion of the court. These cost

estimates are based on the following assumptions:

One-off promotion costs in MS are based on costs per FTE in each
Member State in 2017 (Eurostat, 2020). Additionally, the costs are
assumed to equal 1 FTE working 2 months. For the total costs of the
court, the sum of all 27 MS is used.

One-off set-up costs for EU institutions are based on the basic salary of
EU Commission officials in grade 9 step 1, the salary being equal to EUR
7845.39 per month?!® Set-up costs for the European institutions are
estimated to be equal to 6 months of work for 4 FTE.

One-off training costs for EU institutions are based on the basic salary
of EU Commission officials in grade 9 step 1, the salary being equal to

213 https://ec.europa.eu/transparency/regdoc/rep/1/2018/EN/COM-2018-781-F1-EN-ANNEX-1-PART-1.PDF
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EUR 7845.39 per month?4, Training costs for EU institutions are
estimated to equal 3 months’ work of 3 FTE.

e One-off promotion costs for EU institutions are based on the basic salary
of EU Commission officials in grade 9 step 1, the salary being equal to
EUR 7845.39 per month?5. Promotion costs for EU institutions are
estimated to equal 1 months’ work of 1 FTE.

Additionally, a fee structure for investors could be included in this policy option: Basing

the fees to be paid by investors on a case basis, would reduce costs for Member States
and the EU institutions and distribute costs (partly) to investors and their counterparts

if a case is brought to court.

O ne-off promotion
costs in MS

Total costs Member
States

O ne-off set up cost EU
institutions

O ne-off training costs
EU institutions

O ne-off promotion
costs EU institutions
Total Costs EU

institutions

Costs for judges
Costs for staff
members

Total costs:

(+possible fees from

investors)

Assumption as in

Commission Staff

Working

D ocument?1®

165983

165983

188289

70 609

7 845

266 743

4218860

5835284

10 million

Assumption as in

Commission Staff

Working Document

217

165983

165983

188289

70 609

7 845

266 743

4 768 380,

5532441

10 million

Assumption based on

averages of

adjudicators and staff of

other courts?!®

165983

165983

188289

70 609

7 845

266 743

10 245803

84611618

95 million

A ssumption based on

amount of judges of

Commission Working

document?*®

165983

165983

188289

70 609

7 845

266 743

4218860

26 258778

31 million

214 https://ec.europa.eu/transparency/regdoc/rep/1/2018/EN/COM-2018-781-F1-EN-ANNEX-1-PART-1.PDF
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adjudicators), using averageremuneration

A ssumptionas in Commission Staff Working D ocument (14 adjudicators, 3 members of staff per

A ssumptionas in Commission Staff Working Document (14 judges, 3 members of s taff per adjudicators),

using average remuneration (without WTO AB) as this falls significantly out of the range of the other courts
(way below the others for adjudicants c osts, way above the costs for staff costs

218
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number of staff peradjudicator of other courts (13)
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A ssumptionbased on averages of adjudicators and s taff of othercourts (33 judges; 609 members of staff)
A ssumptionbased on amount of judges of Commission Working document (14 adjudictors) and average
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GETTING IN TOUCH WITH THE EU
In person

All overthe European Union, there are hundreds of Europe Direct information centres. You
can find the address of the centre nearest you at: https://europa.eu/european-
union/contact/meet-us en

On the phone or by email

Europe Direct is a service that answers your questions about the European Union. You can
contact this service:

- by Freephone:00 800 6 7 8 9 10 11 (certain operators may charge for these calls),
- at the following standard number: +32 2 299 96 96, or

- by email via: https://europa.eu/european-union/contact_en

FINDING INFORMATION ABOUT THE EU
Online

Information about the European Union in all the official languages of the EU is available on
the Europa website at: https://europa.eu/european-union/index_en

EU publications
You can download or order free and priced EU publications from:

https://publications.europa.eu/en/publications.

Multiple copies of free publications may be obtained by contacting Europe Direct or your
local information centre (see https://europa.eu/european-union/contact/meet-us_en).

EU law and related documents

For access to legal information from the EU, includingall EU law since 1952 in all the official
language versions, goto EUR-Lex at: http://eur-lex.europa.eu

Open data from the EU

The EU Open Data Portal (http://data.europa.eu/euodp/en) provides access to datasets
from the EU. Data can be downloaded and reused for free, for both commercial and non-
commercial purposes.
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