
1 
 

NYSE Euronext Response to the European Commission 
Consultation on the Review of the European System of 
Financial Supervision 
 

 
About NYSE Euronext  
 
Name of organisation:   NYSE Euronext 
 
Name of contact point for response:  Mark MacGann 
 
Contact details:    mmacgann@nyx.com  
 
Main activity of organisation:   Operator of financial markets, provider of trading technologies 
 
Registration ID in the Transparency 17804464809-28 
Register:    
 
NYSE Euronext is a leading global operator of financial markets, a manager of index and other 
referential data and a provider of innovative trading technologies. NYSE Euronext’s regulated markets 
in Europe (Amsterdam, Brussels, Lisbon, London and Paris) and exchanges in the United States 
provide for the trading of cash equities, bonds, futures, options, and other Exchange-traded products. 
NYSE Liffe is the name of NYSE Euronext’s European derivatives business and is the world’s second 
largest derivatives business by value of trading. It comprises regulated markets in five EU Member 
States which operate on the basis of the Markets in Financial Instruments Directive (“MIFID”). In 
addition, NYSE Euronext has over 25 years of experience in compiling, calculating and publishing a 
wide range of benchmark indices in Europe and the United States, including the CAC 40 and AEX 
indices. On 9 July 2013, a subsidiary of NYSE Euronext (NYSE Euronext Rate Administration Limited) 
was appointed as the new administrator of LIBOR. 
 
NYSE Euronext’s company address is as follows: 
 
11 Wall Street     39 rue Cambon  
New York 10005    75039 Paris  
United States     France 
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1. The European Supervisory Authorities (ESAs) 
 

1.1. Effectiveness and efficiency of the ESAs in accomplishing their 
tasks 
 

1.1.a. How do you assess the impact of the creation of the ESAs on the financial system in 
general and on (i) financial stability, (ii) the functioning of the internal market, (iii) the quality 
and consistency of supervision, and (iv) consumer and investor protection in particular? 
 

 
In this questionnaire, NYSE Euronext – as the operator of several regulated trading platforms 
throughout the European Union and having had experience with ESMA as the pan-European 
securities markets authority  – is only able to respond in respect of the work of ESMA.  
 
NYSE Euronext is a strong proponent of an effective cross-border and EU-wide system of financial 
services supervision in order to ensure a level playing field at European level, thereby enhancing the 
EU’s single capital market. This position stems from the core cross-border nature of the NYSE 
Euronext group. Since the creation of Euronext in 2000, our trading platforms have been supervised 
collectively by a College of Regulators in order to carry out their tasks in the most effective and 
efficient manner possible

1
. Harmonisation of rules – where possible – has been one of the key goals of 

Euronext since its inception, focusing on the creation of a single equities order book and cross-border 
access to our markets. The formation of the College of Regulators enabled and contributed to this 
process, with joint supervision of our markets delivering increased efficiency, enabling cross-border 
discussions with the regulators and promoting a level playing field across the Euronext markets.  
 
NYSE Euronext considers that the establishment of ESMA has been positive in respect of the four 
elements identified in the question. Turning to the future, while the immediate short-term priorities will 
be completing the Level 2 workload in respect of MIFID II & MiFIR once the Level 1 process is 
finalised, we would urge ESMA to prioritise achieving substantial progress in relation to ensuring 
consistent application of the regulations and developing convergence of supervisory practices 
in respect of both the revised MiFID regime and EMIR. In our view, based on our experience with 
MiFID I, such an approach is critical to the delivery of an effective single rule book in this area.  
 
Moreover, NYSE Euronext considers that international coordination is vital going forward. Current 
legislative developments in financial market regulation are part of a global reform agenda initiated by 
the G20. Global convergence or coordination is essential to strong competing financial markets and 
should be one of the main priorities of the ERSB, ESAs and the European Commission.  
 

 

1.1.b. Do the ESAs’ mandates cover all necessary tasks and powers to contribute to the 
stability and effectiveness of the financial system? Are there elements which should be 
added or removed from the mandate? Please explain? 
 

 
While NYSE Euronext considers that the existing mandates cover all the necessary tasks and powers 
to contribute to the stability and effectiveness of the financial system, we believe that supervisory 
outcomes would be enhanced with a greater prioritisation of ensuring consistent application of 
legally binding acts and developing convergence of supervisory practices. The financial crisis 
and resulting legislative agenda has rightly resulted in ESMA focusing on the creation of regulatory 
and technical standards as well as other implementing measures. While work on the Level 2 measures 
for MiFID II, MIFIR and EMIR will continue, NYSE Euronext believes it will be essential that ESMA 
directs more focus towards ensuring consistent application of the regulations and enhancing 
supervisory convergence across its Members. 

 

                                                           
1 The NYSE Euronext College of Regulators comprises the national competent authorities of France, the UK, the Netherlands, Belgium and 
Portugal. 
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1.1.c. In your view, do the ESAs face any obstacles in meeting their mandates? If yes, what 
do you consider to be the main obstacles? Please explain. 
 

 
As outlined in our response to Section 1.1.b, NYSE Euronext considers that prioritisation should be 
given to ensuring consistent application of legally binding acts and in this regard we would urge 
ESMA to be more proactive in respect of using the powers it has already been given to deliver this 
objective. In our view,  these provisions are central to the success of the overarching objectives of the 
supervisory framework. We provide our specific remarks on these points in Section 1.1.3 covering 
Consistent Application of EU Law. 
 
NYSE Euronext also considers that the resources granted to ESMA should be re-evaluated in light 
of the ever-increasing range of activities being required of it. In our view, in order to guarantee an 
effective, efficient and timely carrying out of its tasks, it is necessary that ESMA is provided with 
sufficient staffing and other support as needed. With ESMA’s mandate widening as a result of the 
extent of Level 1 legislation, NYSE Euronext considers that ESMA’s resources should be increased 
accordingly. In so doing, it will be important to ensure that there is a properly controlled and objectively 
justified increase in resources, focused on the responsibilities given to ESMA in order for ESMA to 
attract and retain staff of the appropriate calibre and experience. 
  

 

1.1.1. Work towards achieving a single rulebook - regulatory activities 
 

1.1.1.a. Do you consider that the technical standards and guidelines/recommendations 
developed by the ESAs have contributed to further harmonise a core set of standards in the 
area of supervision (the single rulebook)? If you have identified shortcomings, please specify 
how these could be addressed. 
 

 
Overall NYSE Euronext considers that the work of ESMA in developing technical standards, as 
well as guidelines and recommendations, is contributing greatly to the emergence of a single rule 
book for financial services in Europe. At the same time, in respect of timeframes, we do feel that 
striking a balance between the different stages of drafting, consulting and implementation of technical 
standards, guidelines & recommendations is essential. NYSE Euronext further considers that ESMA 
should have a pro-active role in ensuring that guidelines & recommendations are followed consistently 
in order to enhance the EU’s capital market. At the same time, it must be ensured that ESMA does not 
add new rules or constraints that deviate from the Level 1 texts agreed by the EU legislators. The aim 
should be to specify how the rules agreed at Level 1 should operate in practice. 
 
More generally, NYSE Euronext would welcome any initiatives to provide more transparency on the 
rationale for ESMA’s chosen priorities in respect of work on guidelines and recommendations, 
particularly where these are set out in the annual work plan. Currently, we consider that external 
stakeholders have little visibility over the reasons behind ESMA’s decisions to issue, on its own 
initiative, guidelines on certain topics and not on others. In addition, and notably in respect to actions 
taken on its own initiative and not mandated by Level 1 texts, we believe stakeholders should have the 
ability to comment on ESMA’s priority list at the beginning of each year. 
 

 

1.1.1.b. What is your assessment of the work undertaken by the ESAs as regards providing 
opinions (e.g. technical advice) to the EU institutions? 
 

 
No comment 
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1.1.2. Common supervisory culture / convergence of supervisory practices 
 

1.1.2.a. In your view, did the ESAs contribute to promoting a supervisory culture and 
convergence of supervisory practices? If you have identified shortcomings how could these 
be addressed? 
 

 
NYSE Euronext would very much welcome further work by ESMA to promote a common supervisory 
culture and convergence of supervisory practices across the EU. In particular, we consider that a 
focus on initiatives to ensure  “uniform procedures and consistent approaches throughout the 
Union

2
” should be prioritised by ESMA, particularly in respect of MiFID II and MiFIR. Our experience 

of MIFID I demonstrated that there were divergences in national approaches regarding regulatory 
treatment of different trading venues and application of waivers from pre-trade transparency. While the 
Level 1 texts currently under final negotiations by the co-legislators remedy many of the issues, ESMA 
will need to play a central role in ensuring that the final revised MIFID II / MiFIR rules are implemented 
in a consistent fashion across the EU.   
 
Moreover, NYSE Euronext considers that improvements could be made in respect of requests for 
information by supervisors addressed to market participants. Specifically, NYSE Euronext 
believes it is crucial to ensure that information requests made by national competent authorities and by 
ESMA are coordinated in order to avoid participants being subject to duplicative and overlapping 
requests. As an example, in respect of supervisory work in the area of high frequency trading, we have 
found ourselves replying to similar requests from both ESMA and individual authorities within our 
College of Regulators. Given the duplicative and overlapping nature of these requests, we consider it 
would have been much more effective for these authorities to coordinate with ESMA. To this end, we 
would welcome any initiative to enhance efficient data and information sharing between national 
competent authorities and ESMA .   
 

 

1.1.3. Consistent application of EU law 
 

1.1.3.a. In your view, do the procedures on breaches of EU law (Article 17 ESAs 
Regulations) and binding mediation (Article 19 ESAs Regulations) ensure the consistent 
application of EU law? If you have identified shortcomings how could these be addressed? 
 

 
NYSE Euronext considers that prioritisation should be given to ensuring consistent application of 
legally binding acts and in this regard we would urge ESMA to be proactive in respect of using the 
powers it has already been given to deliver this objective. Specifically, and as a general principle, 
NYSE Euronext would support a greater use of the binding mediation powers enshrined in Article 19 
of the ESA Regulation. This would include providing the recourse to its use in primary Level 1 
legislation as a general rule. In addition, we would support greater use by ESMA of the power it has to 
issue recommendations to national authorities when the latter appear to be in breach of Union law 
(Article 17 of the ESA Regulation).  
 
Moreover, while we understand the current legal restraints in allowing ESMA to issue binding 
opinions on the actions of national authorities, we would support moves to give the ESAs powers to 
do so. Taken as a whole, these provisions are a critical element to ensuring that the single rule book is 
properly implemented across the EU: without their proper application, effective European supervision 
of financial services risks being sub-optimal.  
 

 
 
 

                                                           
2
 Article 29 of REGULATION (EU) No 1095/2010 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 24 November 2010 establishing 

a European Supervisory Authority (European Securities and Markets Authority), amending Decision No 716/2009/EC and repealing 
Commission Decision 2009/77/EC. 
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1.1.4. Emergency situations 
 

1.1.4.a. Do you consider the ESAs' role in emergency situations appropriate? Please explain. 
 

 
In respect of Article 18, section 1 of the ESA Regulation and within the parameters of the current legal 
framework, NYSE Euronext would recommend ESMA playing a much more pro-active role in leading, 
as well as coordinating, individual competent authorities’ responses in emergency situations. 
Specifically, we would support ESMA taking the initiative in certain situations, even where no individual 
competent authority had yet taken any action.  
 

 

1.1.5. Coordination function (Art 31 ESAs Regulations) 
 

1.1.5.a. Do you think that the coordination role of the ESAs is appropriate? If you have 
identified shortcomings, please specify how these could be addressed. 
 

 
NYSE Euronext considers that there is scope for ESMA to take a more pro-active role in respect of the 
coordination function, in a similar vein to the proposals under emergency situations. Please see our 
comment under 1.1.4.a for more details. 
 

 

1.1.5.b. In your experience, to what extent have coordination activities carried out by the 
ESAs contributed to promoting a coordinated EU response to adverse market conditions? 
Please explain. 
 

 
No comment 
 

 

1.1.6. Tasks related to consumer protection and financial activities 
 

1.1.6.a. How do you assess the role and achievements by the ESAs in the field of consumer 
protection? Please specify the main achievements by each ESA. 
 
1.1.6.b. Are you aware of the warnings that were issued by the ESAs so far? If yes, please 
specify which ones and whether they have contributed to improve consumer protection or 
any other objective of the ESAs. 
 
1.1.6.c. What are the main strengths and weaknesses of the current framework on consumer 
protection (Article 9 ESAs Regulations) and what would you suggest to address any possible 
shortcomings? 
 

 
NYSE Euronext considers that ESMA has an important role to play in ensuring consumer protection 
and should focus more on that role as consumer confidence is key to developing efficient and stable 
retail financial markets. We see value in a role for ESMA in respect of both issuing product warnings 
and playing a greater role in monitoring new and existing financial activities and working 
towards convergence of regulatory practice in respect of retail products.  
 
NYSE Euronext strongly supports the powers ESMA has to issue warnings on specific products 
on a pan-European basis, as illustrated by the recent investor warning in respect of contracts for 
difference (CFDs). Where other warnings are still issued on a national basis, NYSE Euronext suggests 
that ESMA play a role in ensuring that they are shared with all other competent authorities when the 
service is offered outside national borders or could be part of a market trend.  
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Alongside powers to issue warnings on specific products, NYSE Euronext considers that ESMA 
should be considerably more proactive in its monitoring of evolving retail financial markets’ 
activity & products, ensuring that core principles established by Level 1 legislation are applied 
coherently across the EU. In this respect, we would urge ESMA to place a much greater emphasis 
on ensuring a convergence of regulatory practice in respect of the application of the best execution 
principles in the MIFID framework. These are central to retail investor protection and we believe ESMA 
has a role to play, alongside the national authorities. 
 

 

1.1.7. Direct supervisory powers 
 

1.1.7.a. How do you assess ESMA’s direct supervisory powers? If you have identified 
shortcomings, please specify how these could be addressed. 
 
1.1.7.b. How do you assess ESMA’s performance for the registration and supervision of 
credit rating agencies (CRAs)? 
 
1.1.7.c. Do you consider that further responsibilities of direct supervision should be entrusted 
on one or more of the ESAs, particularly with regard to institutions or infrastructures of pan-
European reach? Please explain.  
 
 
Leaving aside ESMA’s direct role in supervising two new types of regulated entity (i.e. Credit Rating 
Agencies and Trade Repositories) – and its potential future role in supervising the administrators of 
some financial benchmarks – NYSE Euronext believes that direct supervision should remain in the 
hands of national competent authorities.  This is because, as a general matter, national competent 
authorities are closer to the day to day operations of the regulated entities concerned (whether they be 
investment firms, trading venues or CCPs) and they have the requisite experience and expertise to 
conduct front line supervision of those entities. Moreover and notwithstanding on-going regulatory 
initiatives concerning recovery and resolution which, understandably, seek to place increased 
responsibility for the financial consequences of failure on the shoulders of shareholders and creditors, 
it is the national taxpayer who may, ultimately, bear some risk in the event of a regulated entity 
becoming stricken. 

 
 

1.2. Governance of the ESAs 
 

1.2.1. General governance issues 
 

1.2.2. Decision-making bodies and voting modalities 
 

 
No comment 
 

 

1.2.3. Financing and resources 
 

1.2.3.a. How do you assess the arrangements on financing and resources? If you have 
identified shortcomings, please specify how these could be addressed. 
 

 
Recent developments in EU legislation and in the financial markets have led to ESMA’s role 
increasing. In that respect NYSE Euronext believes that ESMA’s resources should be increased 
accordingly as addressed under Section 1.1.c. 
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1.2.4. Involvement and role of relevant stakeholders 
 

1.2.4.a. How would you assess the impact of the relevant stakeholder groups within the 
ESAs on the overall work and achievements of the ESAs? 
 

 
NYSE Euronext strongly supports the stakeholder groups. These groups are best placed to advise on 
market developments or issues related to implementation & supervision in the markets and should be 
able to initiate recommendations to ESMA to take action when needed. While the current regulation 
provides for the Securities and Markets Stakeholder Group (“SMSG”) to provide opinions and advice 
to ESMA on certain matters, establishing a procedure for ESMA to act on that advice or explain why it 
is not acting on it would, in our view, strengthen this part of the stakeholders group´s task. 
 

 

1.2.4.b. Are you satisfied with the quality and timeliness of consultations carried out by the 
ESAs? 
 

 
NYSE Euronext considers that the deadlines imposed on ESMA in respect to the drafting of Level 2 
texts are often too tight to allow ESMA to consult industry participants within a sufficient time frame. 
The issue of timeframes should be addressed as a matter of urgency.  
 

 

1.2.4.c. Are you satisfied with the appointment procedures for the stakeholder groups? 
 

 
NYSE Euronext considers that the appointment procedure to the SMSG, conducted via a public call 
for expression of interest, is appropriate. 
 

 

1.2.4.d. In your experience, does the composition of stakeholder groups ensure a sufficiently 
balanced representation of stakeholders in the relevant sectors? If not, which areas appear 
to be insufficiently/overly represented? 
 

 
NYSE Euronext believes that the representation at the stakeholder group is appropriate, since it 
covers the whole spectrum of industry participants, as well as investor and issuer representatives and 
academics from across the EU.   
 

1.2.4.e. Is the work undertaken by the stakeholder groups sufficiently transparent? Do you 
see areas where the approach towards transparency needs to be revisited? 
 

NYSE Euronext believes that the work of the SMSG is sufficiently transparent, since the advice 
provided by the stakeholder group to ESMA is published on ESMA’s website.  
 
Nonetheless, NYSE Euronext believes that beyond the SMSG, the work of the standing committees 
and working committees which contribute to ESMA’s work is not sufficiently transparent. Whilst it 
appears that the SMSG is consulted on public consultations, the consultations to which members of 
other standing / working committees are invited to respond to are not generally made public, nor the 
responses communicated to ESMA by those committees. In order to enhance this consultation 
process and to render it more transparent, NYSE Euronext believes that ESMA should inform the 
general public, on its website, that a consultation is being conducted with details about the theme of 
the consultation and about the timing, without requiring ESMA to publish the consultation in itself. This 
will bring further clarity to the work process within ESMA whilst not reducing the efficiency of these 
non-public consultations.   
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1.2.4.f. In your experience, are the ESAs, and in particular the ESAs stakeholder groups, 
sufficiently accessible for stakeholders not directly represented in these stakeholder groups? 
 

 
Notwithstanding our comments in Section 1.2.4.e, NYSE Euronext believes that ESMA and its 
stakeholder group are sufficiently accessible to external stakeholders.  
 

 

1.2.5. Joint bodies of the ESAs 
 

 
No comment 
 

 

2. ESRB 
 

 
No comment 
 

 

3. Cooperation and interaction between the ESAs (micro 
level) and ESRB (macro level) 
 

 
No comment 
 

 

4. Structure of the ESFS 
 

 
No comment 
 

 

5. Miscellanea 
 

 
No comment 

 


