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Disclaimer  

This document is a working document of the Commission services for consultation and does not prejudge the final form of any future decision 
to be taken by the Commission.  

In the interests of transparency, organisations are invited to provide the public with relevant information about themselves by registering in 
the Transparency Register and subscribing to its Code of Conduct.  

If you are registered, please indicate the name and address of your organisation and your Transparency Register ID number on the first page 
of your contribution. Your contribution will then be considered as representing the views of your organisation's interest group.  

If an organisation decides not to provide this information, it is the Commission's stated policy to list the contribution as part of the individual 
contributions.  

You are invited to comment on the views reflected in this paper. These views are only an indication of the approach the Commission may take 
and are not a final policy position nor do they constitute a formal proposal by the European Commission.  

This consultation is open until 31 July 2013. The Commission will publish all responses received on its website unless 
confidentiality is especially requested. You may respond in any of the EU official languages.  

 

Introduction  

In 2010, in response to the financial crisis which exposed important failures in financial supervision, EU established the European System 

of Financial Supervision (ESFS), composed of  

 three European Supervisory Authorities (ESAs):  
 the European Banking Authority (EBA),  
 the European Insurance and Occupational Pensions Authority (EIOPA),  
 the European Securities and Markets Authority (ESMA),  
 
 the European Systemic Risk Board (ESRB); and  
 the competent national authorities of the Member States.  

 

http://europa.eu/transparency-register/index_en.htm
mailto:isda@isda.org
mailto:isdaeurope@isda.org
http://europa.eu/transparency-register/index_en.htm
http://eur-lex.europa.eu/Notice.do?val=549700:cs&lang=en&list=549700:cs,&pos=1&page=1&nbl=1&pgs=10&hwords=&checktexte=checkbox&visu=#texte
http://eur-lex.europa.eu/Notice.do?val=549314:cs&lang=en&list=549314:cs,&pos=1&page=1&nbl=1&pgs=10&hwords=&checktexte=checkbox&visu=#texte
http://eur-lex.europa.eu/Notice.do?val=550850:cs&lang=en&list=550850:cs,&pos=1&page=1&nbl=1&pgs=10&hwords=&checktexte=checkbox&visu=#texte
http://eur-lex.europa.eu/Notice.do?val=551001:cs&lang=en&list=620517:cs,575112:cs,572147:cs,560458:cs,557066:cs,558903:cs,549473:cs,551001:cs,548398:cs,503716:cs,&pos=8&page=2&nbl=24&pgs=10&hwords=european%20systemic%20risk%20board~&checktexte=checkbox&visu=#tex
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The ESAs were established with the objectives to contribute to:  
(i) improving the functioning of the internal market, including in particular a sound, effective and consistent level of regulation and supervision,  
(ii) protecting depositors, investors, policyholders, consumers and other beneficiaries,  
 

(iii) ensuring the integrity, efficiency and orderly functioning of financial markets,  
(iv) safeguarding the stability of the financial system,  
(v) strengthening international supervisory coordination.  
 

In order to meet these objectives, each ESA is required to contribute to ensuring the coherent, efficient and effective application of the 

relevant Union law.  

 

ESRB was created as the EU body in charge of macro-prudential oversight. Essentially, its role is to contribute to the prevention and 

mitigation of systemic risks to EU's financial stability by means of ex ante warnings and recommendations.  

The ESFS regulations provide for a review by the Commission of the European Systemic Risk Board (ESRB) by 17 December 2013 and the 

European Supervisory Authorities (ESAs) by 2 January 2014 and for regular reviews thereafter.  

Article 81 of the ESA Regulations says that the Commission shall publish a general report on the experience acquired as a result of the 

operation of the Authorities and procedures laid down in these Regulations. This report shall be forwarded to the European Parliament and to 

the Council, together with any accompanying proposals, as appropriate.  

Article 20 of the ESRB Regulation (1092/2010) says that the European Parliament and the Council shall examine the Regulation on the basis 

of a report from the Commission and, after having received an opinion from the ECB and the ESAs, shall determine whether the mission and 

organisation of the ESRB need to be reviewed. They shall, in particular, review the modalities for the designation or election of the Chair of the 

ESRB.  

A similar review clause is included in Article 8 of the second ESRB Regulation (1096/2012), which defines the modalities of the ECB’s support 

to the ESRB.  

When carrying out the review of the ESFS, the Commission takes into account that the necessary legislation is not yet fully in place. Therefore 

the review is without prejudice to ongoing work on various relevant legislative proposals put forward by the Commission which are currently 

under negotiation (e.g. proposal on bank recovery and resolution, MIFID, etc.) by the European Parliament and the Council.  

The review will also address the potential impacts of the creation of a single supervisory mechanism (SSM) on the ESAs, ESRB and the 

ESFS given the core role attributed to the ECB and will assess whether this necessitates further adaptations to the legal framework 

underpinning the ESFS.  

In the context of the review the Commission also takes into account the principles set out in the Common Approach of the European 

Parliament, the Council of the EU and the European Commission on decentralised agencies of July 2012, which aims at making the set of 

existing EU agencies more coherent by improving their governance, efficiency and accountability.  

The responses to this consultation will provide important information on the effectiveness and efficiency of the ESAs and the ESRB within the 

ESFS and on the ESFS as a whole and will support the Commission to prepare the relevant reports.  

The public consultation is organised into five sections: 

I. ESAs  

(Effectiveness and efficiency of the ESAs, Governance) 

 II. ESRB (mandate and experience with systemic risks; institutional framework and governance of ESRB; access to data; 

external relations and communication) 

Questions marked with an asterisk * require an answer to be given.  

III.  Cooperation and interaction between the ESAs (micro level) and ESRB (macro level) 
 IV.  Structure of ESFS 
 V.  Miscellanea  
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1. The European Supervisory Authorities (ESAs)  

1.1. Effectiveness and efficiency of the ESAs in accomplishing their tasks  
 
 
 
1.1.a. How do you assess the impact of the creation of the ESAs on the financial system in general and on (i) financial stability, (ii) 
the functioning of the internal market, (iii) the quality and consistency of supervision, and (iv) consumer and investor protection in 
particular?  

 
The International Swaps and Derivatives Association (ISDA) strongly supports the European Supervisory Authorities (ESAs) in general, and 
the European Securities Markets Authority (ESMA) and European Banking Authority (EBA) in particular, as a further step towards: the 
deepening of the EU Single Market in financial services; higher regulatory and supervisory standards in the EU; and improved coordination 
between supervisory authorities. 
 
In this context, we have been working intensively with our members in order to engage constructively in ESMA’s and EBA’s consultations on 
the Regulation on short selling and certain aspects of credit default swaps (SSR), the European Market Infrastructure Regulation (EMIR) and 
the Capital Requirements Directive and Regulation (CRD/R IV); and have been impressed by their commitment and expertise, despite 
challenging time and resource constraints. 
 
With the above in mind, we wish to address some particular issues that have arisen in relation to the SSR, EMIR and CRD/R IV. 
 
 

 

 
1.1.b. Do the ESAs’ mandates cover all necessary tasks and powers to contribute to the stability and effectiveness of the 
financial system? Are there elements which should be added or removed from the mandate? Please explain? 

 

 

1.1.c. In your view, do the ESAs face any obstacles in meeting their mandates? If yes, what do you consider to be the main 

obstacles? Please explain.  

The ESAs are at the heart of the ongoing financial reforms and are the foundation on which all other reforms are based. We believe that it is 
very important to give them adequate time and resource to achieve high quality financial reform, underpinning a strong and stable European 
economy. 
We believe that the following elements are crucial for helping the ESAs to successfully fulfil their duties: 
 
a) Mandates shall require the ESAs to draft technical standards within a reasonable timeframe. Our experience is that timeframes are too 

short; 
b) Timelines for level 2 implementation should specify a period for ESA drafting rather than define an absolute date; 
c) Principle of prioritisation should be incorporated in level 1 mandates in particular for legislation requiring a high number of RTS (e.g. 

MiFID); 
d) To avoid legal uncertainties, Level 1 requirements should come into effect only after crucial Level 2 details become effective; 
e) Realistic implementation timetables should be provided in order to enable market participants to prepare for implementation and 

compliance; 
f) In order to avoid inconsistencies due to translation in national languages of legislation and regulations that were drafted in English, a legal 

advisory entity could help interpreting legal concepts that may differ in civil law and in common law; 
g) To avoid uncertainties around the entry into force of provisions, the Level 1 text should clarify that the delegated/implementing acts may 

have a delayed application or that these acts can phase-in the obligations. 
 
 
a) The many Level 1 mandates (eg. based on legislation such as EMIR, SRR and CRD/R IV, MiFID/ MiFIR and RRD) require ESMA and EBA 
to draft Level 2 measures such as regulatory technical standards (RTS) within very short timeframes. Such demands can jeopardise the 
quality of regulation, particularly when insufficient resources are at ESMA’s and EBA’s disposal. 
 
We note that the main reason why the timeframes for drafting RTS are very short is the very long Level 1 phase (in both the European 
Parliament (EP) and Council of the EU (Council)) that very often over-runs the timetable originally envisaged by the European Commission 
(EC). Delays in the Level 1 phase should not truncate time periods for the ESAs to complete essential Level 2 work. Changes to the Level 1 
timetable should be reflected in changes to Level 2 target dates. 
 
b) We recommend that timelines for Level 2 implementation, as set out in Level 1, should not be defined in absolute date-specific terms but by 
specifying a period for ESMA and EBA drafting, starting from the date when the Level 1 measure is adopted (or enters into force). We believe 
it is critical that ESMA and EBA are given a period of no less than 12 months post-adoption (for entry into force) to draft RTS.  
 
We would also urge the European institutions to apply similar principles for implementation deadlines included in both Level 1 and Level 2 
regulations, in order to allow appropriate phase-in of the wide range of reforms and realistic implementation timetables. One example to 
illustrate the challenging implementation timetable issue is the problem of delays in reporting start dates and registration of trade repositories 
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under EMIR.  This concern is made more challenging to address given the accumulation of the reporting implementation start dates globally. 
Please also see our response to Question 5.a. for general comments on international coordination. 
 
We are also concerned that a lack of resources has an impact on key decisions such as CCP recognition or TR authorisation decisions under 
EMIR. 
 
 
 
c) In addition, to improve the Level 2 process, and to the extent that it may be considered impracticable to ESMA and EBA to complete all of 
the envisaged mandates to a high quality within a particular timeframe, ISDA would suggest that a principle of priorit isation be incorporated in 
the Level 1 mandates. If all tasks cannot be achieved over a specific period, a phased approach should be taken. Ideally, the legislators 
should consider conferring powers on the European Commission to extend the implementation deadlines in justified instances. Another 
potential solution that could be considered is the introduction of the ability to ‘suspend-and-amend’ Level 1 measures while level 2 being 
completed. We may consider an ability to disapply provisions either through an exemptive relief or no-action process (as is possible in certain 
circumstances by some U.S. authorities). 
 
 
d) Furthermore, whilst we appreciate that a lack of precise detail in Level 1 provisions is often the necessary result of a compromise process, 
legal uncertainty caused by disconnect in timing between the Level 1 and Level 2 in Regulations creates even greater challenges for 
regulators and market participants than is the case for other instruments, notably Directives. As such, we believe that industry as well as 
ESMA, EBA and Member State regulatory authorities would benefit from Level 1 requirements coming into effect only after crucial Level 2 
details become effective. One way to address this issue could be – as was proposed for EMIR - to expressly state in the text of the regulation 
that the Level 1 should not come into force (or become applicable) before Level 2 delegated acts take effect. 
 
For instance, of concern in this respect was Article 46.2 of the SSR which ‘grandfathers’ uncovered sovereign CDS transactions 
(transactions defined in the delegated act published only in July 2012) entered into before the date of the SSR’s entry into force (25 
March 2012). However, there was no provision setting out what was to happen to transactions entered into between the date of 
entry into force of the SSR (25 March 2012) and 1 November 2012 when the SSR become applicable. This left both regulators and 
markets uncertain for about 7 months as to how to treat such transactions. The text of the SSR recognises that sovereign CDS are 
used as appropriate tools to effectively manage risks of investors. We believe that such continuing legal uncertainty was 
threatening prudent risk management and investment in the European economy. As such, we feel that it is important that this type 
of situation is addressed. 
 
To give another example, EMIR included recital 93 to this effect but the Commission has cast doubt on the effectiveness of a recital 
to override operative provisions. It is important that regulations are clear as to whether provisions are self-executing (i.e. must be 
complied with as soon as the level 1 text comes into force) or whether the requirement to comply is contingent on relevant Level 2 
measures being adopted and coming into force. 
 
e) We would also urge the European institutions to allow realistic implementation timetables. 
 
It is also very important, we believe, that there is an adequate period after the adoption and publication (in the Official Journal or in 
the multiple languages of the EU) of both Level 1 regulations and Level 2 and Level 3 measures (including technical standards and 
guidelines) during which market participants can prepare for implementation and compliance. In particular, operative provisions 
of Level 1 regulations and delegated and implementing acts which require compliance by market participants should not simply 
come into force 20 days after publication in the Official Journal but should specify a future date from which they will apply (not in 
absolute date-specific terms, but by specifying a period starting from the date when eg. Level 1-3 measures are adopted).  
 
f) Even though English is the language of finance, market participants often still wish to see the final text in their own language and 
should have an adequate opportunity after it is published in the Official Journal or (for guidelines) in the translations published by 
the EBA and ESMA before being required to comply.  
 
English is fully recognised as the international language of finance for many concepts, in particular in OTC derivatives markets. Where legal 
concepts in civil law and common law may differ, a legal advisory entity could be useful to help interpreting such concepts. 
 
g) There are technical changes to the texts in the final stages after adoption. There is also often significant uncertainty about when 
texts will be published in the Official Journal (e.g. where the Council and the Parliament have rights of objection to regulatory 
technical standards) come into force, making it very difficult to plan compliance if obligations come into force 20 days after 
publication. The application date of Level 1 regulations should be set out in the regulation (not in absolute date-specific terms, but 
by specifying a period starting from the date when eg. Level 1 measures are adopted). The Level 1 regulation could make clear that 
the delegated/implementing acts may have a delayed application or make clear that these acts can phase-in the obligations. 
 
We would also like to note that similar general principles should be applied to the development and implementation of Level 3 measures 
such as ESMA and EBA guidelines and Q&A documents. These are important documents that also impact legal certainty as to the 
interpretation of some of the key Level 1 and Level 2 provisions, like for instance the interpretation of the market making definition under the 
SSR, where ESMA guidelines on market making were published after the application date of the SSR. 
 

 
1.1.1. Work towards achieving a single rulebook - regulatory activities  

1.1.1.a. Do you consider that the technical standards and guidelines/recommendations developed by the ESAs have contributed to 
further harmonise a core set of standards in the area of supervision (the single rulebook)? If you have identified shortcomings, 
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please specify how these could be addressed.  

 
Please see our general remarks under the response to Question 1.1. and 1.2.1.a. 
 

 

1.1.1.b. What is your assessment of the work undertaken by the ESAs as regards providing opinions (e.g. technical advice) to the 

EU institutions?  

Please see our general remarks under the response to Question 1.1. and 1.2.1.a. 

1.1.2. Common supervisory culture/convergence of supervisory practices  

1.1.2.a. In your view, did the ESAs contribute to promoting a supervisory culture and convergence of supervisory practices? If you 

have identified shortcomings how could these be addressed?  

 
1.1.3. Consistent application of EU law  

 
1.1.3.a. In your view, do the procedures on breaches of EU law (Article 17 ESAs Regulations) and binding 
mediation (Article 19 ESAs Regulations) ensure the consistent application of EU law? If you have identified 
shortcomings how could these be addressed? 
 

 
1.1.4. Emergency situations  

 
1.1.4.a. Do you consider the ESAs' role in emergency situations appropriate? Please explain. 
 
Please see our response to Question 1.1.5.b. 
 

 
1.1.5. Coordination function (Art 31 ESAs Regulations)  

 
1.1.5.a. Do you think that the coordination role of the ESAs is appropriate? If you have identified shortcomings, please 
specify how these could be addressed. 
 
Compared to those held by the Committee of European Securities Regulators (CESR) and the Committee of European Banking Supervisors 
(CEBS), ESMA and EBA have more regulatory and supervisory powers that contribute to the EU financial services integration and 
harmonisation. This incentivises regulators to coordinate more closely. 

 
Regarding international co-ordination and transparency please also see our response to Question 5.a and 1.2.4.b. 
 
1.1.5.b. In your experience, to what extent have coordination activities carried out by the ESAs contributed to promoting a 
coordinated EU response to adverse market conditions? Please explain.  
We have observed examples of national competent authorities co-operating more closely with each other and ESMA in the case of national 
temporary measures introduced under the SSR, though the existence of national measures not overruled by ESMA is an issue in itself. 
We would welcome even further strengthening of this coordination and of course consistency across Europe in the application of EU 
regulations, i.e. avoid gold-plating. 

 

 

1.1.6. Tasks related to consumer protection and financial activities  

1.1.6.a. How do you assess the role and achievements by the ESAs in the field of consumer protection? Please specify the main 

achievements by each ESA.  
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Please see our response to Question 1.2.3.a. 

 

 

1.1.6.b. Are you aware of the warnings that were issued by the ESAs so far? If yes, please specify which ones and whether they 

have contributed to improve consumer protection or any other objective of the ESAs. 

  

 

1.1.6.c. What are the main strengths and weaknesses of the current framework on consumer protection (Article 9 ESAs 

Regulations) and what would you suggest to address any possible shortcomings? 

 
1.1.7. Direct supervisory powers  

 
1.1.7.a. How do you assess ESMA’s direct supervisory powers? If you have identified shortcomings, please specify how these 
could be addressed. 

 
 
1.1.7.b. How do you assess ESMA’s performance for the registration and supervision of credit rating agencies (CRAs)? 

 

 
 
1.1.7.c. Do you consider that further responsibilities of direct supervision should be entrusted on one or more of the ESAs, 
particularly with regard to institutions or infrastructures of pan-European reach? Please explain. 

 

 

1.2. Governance of the ESAs 
  
1.2.1. General governance issues  

 
1.2.1.a. Are the governance requirements sufficient to ensure impartiality, objectivity and autonomy of the ESAs? 

 
The Level 2 process introduced by the Lisbon Treaty and by the creation of the ESAs is a new experience for market participants and EU 
Institutions alike. We believe that it is important to draw on and share the lessons of that experience in order to constantly improve and 
develop confidence in the ESA structure. 
 
Based on observations of the AIFMD, SSR and CRD/RIV Level 2 and 3 processes, we strongly believe that this is crucial to ensure the 
continuity of the debate across all the three levels of the EU legislative and rulemaking process as well as transparency and coordination 
between all the EU institutions.  
 
To address these concerns, we would recommend that whenever the European Commission’s position differs from an ESA’s 
recommendations, the Commission shall publicly explain its reasoning, including – where possible - a brief impact assessment as well as 
legal grounds for this decision where applicable. In addition, regarding any legal interpretation discrepancies that may arise during the Level 
2 or Level 3 processes, an independent (and possibly inter-institutional) legal advisory board might be a solution to consider. We also 
encourage ESMA to rely on its own independent legal function with respect to interpretation of legislative text instead of systematically rely on 
the Commission’s advice which, is the context of short selling, was contrary to most market views. 
 
Another recommendation could be to create EP and Council Level 2 and 3 committees (or leverage the existing institutional structures) to 
ensure the exchange of information, coordination, consultation and continuity of the discussion among all actors (including the EC and ESMA 
and EBA) and across all levels of the EU law making process. We believe that the presence of an ESMA and EBA representative as an 
observer during the Level 1 process could also be an option to take into account. 
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To illustrate the problem we would like to mention the example of the SSR, where we believe that Level 2 provisions go beyond 
Level 1 mandate. 
 
In delegated acts under the SSR, the EC adopted a restrictive interpretation of when a position is considered to be sufficiently 
‘correlated’ to relevant sovereign debt. An investor must establish ‘correlation’ to meet the requirement to cover a sovereign CDS. 
We believe that the EC interpretation of ‘correlation’ was a significant departure from both the text and the intent of the SSR and 
from the political agreement that was so carefully achieved during the negotiation of the text at Level 1.  
 
First, the EC’s requirement that correlation between risks needs to be demonstrated on the basis of historic data reinstated 
conditions and restrictions of a type that were considered by the co-legislators during the Level 1 negotiation but not included in 
the SSR. The SSR was finalised recognising that past correlation may change over time or may not yet exist in situations of 
legitimate hedging of future risks (this principle of hedging is illustrated in a report published by Autorité des Marchés Financiers 
(Autorité des Marchés Financiers, La formation des prix sur le marché des CDS : les enseignements de la crise souveraine (2010- ), 
Janvier 201).1  
 
An example of a hedge of a future risk would be where a bank hedges a loan to a regional government with CDS referencing 
sovereign debt in the regional government’s state. Since such a loan will be relatively illiquid and not traded in the market, it may 
not be possible to demonstrate an historical correlation even though it is clearly reasonable to anticipate that there will be a 
positive correlation between the region and its sovereign.  
 
The requirement for an historic test is based on an assumption that the past is the only guide to the future. In other areas of 
financial markets (notably the provision of financial services to retail customers) this assumption is held to be unreliable (the 
phrase ‘past performance is not a guide to future performance’ is commonly used). This approach fails to recognise the key 
prudent behaviour principle of hedging future risks. It is more appropriate to focus on correlation based on demonstrable 
economic comparables instead. 
 
Second, the delegated regulation requires that the obligor standing behind the hedged asset/claim (whether that obligor is a 
borrower or a counterparty on derivatives) be located in the same Member State as the reference sovereign under the CDS. We 
believe that this geographical restriction has no legal basis in the SRR and limits responsible risk management, as there may be 
sound reasons to hedge a risk in one jurisdiction through the use of a CDS instrument related to a reference entity in another. For 
example, an investor may lend to a parent entity in one Member State, but determine that the risk to that investment stems 
primarily from the performance of the subsidiary (or another member of the group) in another jurisdiction.  
 
It also contradicts core Single Market principles. A market participant could meet the SSR requirement that it holds ‘correlated’ 
assets, but still be prohibited from trading in a particular sovereign CDS purely because instruments had been issued in a different 
Member State.  
 
This discrimination could also affect the Treaty-based freedom of establishment as it encourages companies to do business in 
their home country, rather than through subsidiaries in other countries, because their counterparties will be better able to hedge 
their exposures to entities in the home country. 
 
The geographic limitation also seems to contradict both the Basel III and the EU Capital Requirements (CRR) frameworks, with 
regard to the use of cross-country proxy hedging for counterparty credit risk. Article 375 of CRR explicitly includes the use of 
index CDS as an eligible hedge for the purpose of mitigating CVA risk (Credit Valuation Adjustment risk - the risk that the 
creditworthiness of the counterparty deteriorates). By limiting the geographic scope of CDS hedges, the use of indices such as the 
SovX to cross-country hedge CVA regarding exposures in several Member States seems to be excluded. 
 
Similar views have been expressed by Germany, UK, Portugal, Hungary, Finland, Sweden, Belgium, Ireland, Czech Republic, 
Denmark, Estonia and Austria in their Statement attached to the ‘Intention not to raise objections to a delegated act’2. 

 

 
1.2.1.b. How do you assess the accountability requirements? If you have identified shortcomings, please 
specify how these could be addressed. 

 

 
1.2.2. Decision-making bodies and voting modalities  

1.2.2.a. Does the current composition of the Board of Supervisors (BoS) ensure that it acts efficiently? If you have identified 
shortcomings, please specify how these could be addressed.  

 
1.2.2.b. Does the composition of the Management Board ensure that the ESAs are run effectively and perform the tasks conferred 
on them? If you have identified shortcomings, please specify how these could be addressed.  
 

 

                                                           
1
http://www.amf-france.org/documents/general/10331_1.pdf?bcsi-ac-1411779732B63501=1E31317900000005V1+jExO8yNCUr0t6BCFt9hU8B707AAA

ABQAAAPRt6gBwYgAAPQQAANiLCQA   
2
 http://register.consilium.europa.eu/pdf/en/12/st13/st13922-re02.en12.pdf  
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1.2.2.c. Does the mandate of the Management Board ensure that the ESAs are run effectively and perform the tasks conferred on 
them? If you have identified shortcomings, please specify how these could be addressed.  
 

 

 

1.2.3. Financing and resources  

 
1.2.3.a. How do you assess the arrangements on financing and resources? If you have identified shortcomings, 
please specify how these could be addressed. 
 
ISDA recognises that limited resources for ESAs in general, and of ESMA and EBA in particular, constitute a significant challenge for the 
drafting of regulatory standards for the Level 2 of the EU legislation as well as for market supervision. 
 
Considering the number and volume of pieces of financial legislation initiated in the past four years (more than fifteen) and the upcoming 
cumulative workload, the number of tasks demanded of ESMA and EBA seems ambitious at this still relatively early stage of its existence, and 
while ESMA and EBA are still in the process of building staffing levels to full strength. 
 
 
Please also see our answer to Question 1.1.c. 
 

1.2.4. Involvement and role of relevant stakeholders  

 
1.2.4.a. How would you assess the impact of the relevant stakeholder groups within the ESAs on the overall work and 
achievements of the ESAs? 
 
We strongly support the involvement of the ESA’s stakeholder groups, however these should not be the sole form of dialogue with the 
industry. We also recognise and strongly appreciate public consultations and hearings as well as general accessibility of ESAs to maintain the 
dialogue with relevant stakeholders, especially given the time and resource constraints. 

 
 
1.2.4.b. Are you satisfied with the quality and timeliness of consultations carried out by the ESAs? 

 
As mentioned above (please see Questions 1.1.c and 1.2.3.a.), ESMA and EBA have been required to operate on very tight timescales and 
with limited resources in developing Level 2 and Level 3 measures. We believe that it is difficult for ESMA and EBA to meet the obligation set 
out in its founding Regulation to ‘analyse the potential related costs and benefits’ of the proposals it makes if there is little time for relevant 
stakeholders to fully consider their implications and assist ESMA and EBA in identifying alternative options for delivering the mandate 
provided by Level 1 legislation. We would be inclined thus to answer no though we consider that ESMA and EBA should not be blamed for 
this. 
 
Separately, we would like to suggest some degree of public consultation be considered in relation to ESMA’s and EBA’s Q&A pub lications.  
 
We would equally encourage more public transparency on the international dialogue between regulators globally. On international 
coordination please also see our answer to Question 5.a. 
 

 
 
1.2.4.c. Are you satisfied with the appointment procedures for the stakeholder groups? 

 

 
1.2.4.d. In your experience, does the composition of stakeholder groups ensure a sufficiently balanced representation of 
stakeholders in the relevant sectors? If not, which areas appear to be insufficiently/overly represented? 
 
We believe that banks are underrepresented in the ESMA’s Stakeholder Group Securities Markets SMSG and EBA’s Banking Stakeholder 
Group (BSG) given the scope of the reforms involved and their impact on banks. We also believe that more practical and direct experience of 
banking activities – delivered through the input of the SMSG and BSG – would be of practical benefit to ESMA and EBA in its regulatory work. 
 

 
 
1.2.4.e. Is the work undertaken by the stakeholder groups sufficiently transparent? Do you see areas where the approach towards 
transparency needs to be revisited? 
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We would welcome more public transparency on the work undertaken by the stakeholder groups. 
 

 

 
1.2.4.f. In your experience, are the ESAs, and in particular the ESAs stakeholder groups, sufficiently accessible for 
stakeholders not directly represented in these stakeholder groups? 
 

We would welcome improved accessibility of the ESAs and their stakeholders groups for all shareholders, including trade 
associations. At the same time we would like to underline our recognition of a very high level of ESAs commitment, expertise and 
accessibility given challenging time and resource constraints.  
 
On the issue of time and resource constraints please also see our responses to questions 1.1. and 1.2.3.a. 
 

 

1.2.5. Joint bodies of the ESAs  

 

1.2.5.a. How do you assess the functioning of the Board of Appeal (BoA)? 

If you have identified shortcomings, please specify how these could be addressed.  

 
 
1.2.5.b. What is your assessment of having one joined BoA for all ESAs as compared to a dedicated BoA for each ESA 
respectively? 

 

 

 

1.2.5.c. How do you assess the functioning of the Joint Committee (JC)? If you have identified shortcomings, please specify how 

these could be addressed. 

 

 
1.2.5.d. Does the JC ensure cross-sectoral cooperation and consistent approaches between the three ESAs? If you have 
identified shortcomings, please specify how these could be addressed.. 
 

 

2. ESRB  

2.1. ESRB's mandate and experience  
 

2.1.1. Risk identification and prioritisation  

 
2.1.1.a. What are your views on the ESRB mandate? If you think it should be amended please specify how. 

 

 

 
2.1.1.b. What are your views on the definition of systemic risk, as provided by the ESRB Regulation? If you think it should be 
amended, please specify how. 
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2.1.1.c. Do you think that the ESRB has developed a sufficiently preventive and forward-looking approach? Please comment on the 
successes and shortcomings and how they could be, respectively strengthened or addressed. 

 

 
2.1.1.d. What aspects of EU financial stability should be addressed by the ESRB as a priority? 

 

 
2.1.1.e. What is your assessment of the ESRB's coordination with other economic or financial policy areas or economic 
governance procedures, for example on macroeconomic imbalances? 

 

 
2.1.1.f. Please outline and comment on the areas in which the ESRB has been most effective. 

 

 

2.1.1.g. Should the ESRB specific mandate be adapted in light of the Single Supervisory Mechanism? If yes, how? 

 

2.1.2. Timeliness and appropriateness of warnings and recommendations  

 
2.1.2.a. What are your views on the powers conferred to the ESRB by the ESRB Regulation (i.e. the power to issue warnings and 
recommendations)? Are they sufficient? Please explain.What are your views on the use the ESRB has made of these powers in 
practice? 

 

 
2.1.2.b. What is your assessment of the ESRB's public recommendations in terms of content and timeliness? What is their impact 
on the direct addressees, and indirectly on the relevant market/market participants? If you identify any potential improvements, 
please specify how these could be delivered. 

 

 
2.1.2.c. Did the recommendations adequately address the relevant policy makers in alerting them to, and advising them on, the 
necessary measures for risk mitigation?  
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2.1.2.d. Were the recommendations specific enough and did they address the main specific risks that could be identified in the 
period under review? If not, where would you identify the shortcomings and how could these be improved?  

 

2.1.3. Implementation of warnings and recommendations  

 
2.1.3.a. How do you assess the non-binding character of warnings and recommendations? Could such tools be strengthened? If 
yes, please specify how.  
 

 
2.1.3.b. What is your assessment of the 'act or explain' mechanism chosen by the Regulation? If you identify any room for 
improvement please specify how this could be addressed. 

 

2.1.3.c. What impact did public recommendations have on the market or public in general? Please outline your experience. 

 

2.2. Institutional framework and governance of ESRB  
 
2.2.1. General governance issues  

2.2.1.1. Key principles for good governance  

 
2.2.1.1.a. Do the regulations provide ESRB with the right structures to follow the good governance model in terms of openness, 
participation, accountability, effectiveness and coherence and to promote a common supervisory culture? Please explain your 
answer. 

 

 
2.2.1.1.b. Has ESRB contributed to establishing a common macro-prudential policy framework and convergence of 
macro-prudential supervisory practices within EU? Please explain your answer. 

 

 
2.2.1.1.c. Has the ESRB acted as an impartial body in the interests of EU as a whole? Please explain your answer. 
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2.2.1.2. Accountability and transparency  

 
2.2.1.2.a. Are the ESRB's accountability and reporting obligations, (including the frequency), to the European Parliament and the 
Council sufficient and transparent enough? If not, please explain how they should be improved. 

 

 
2.2.1.2.b. What is your assessment of the nature of these public hearings? 

 

2.2.2. Decision-making bodies and voting arrangements  

2.2.2.1. Voting arrangements for the designation or election of the Chair of the ESRB  

 
2.2.2.1.a. What are your views on the fact that the President of the ECB is by rule the Chair of the ESRB? If you think this rule 
should be amended, please specify how the ESRB Chair should be appointed. For example, should it be defined in the Regulation 
or should she/he be appointed by an EU institution or the ESRB itself? If by an EU institution, by which one and how? 

 

 
2.2.2.1.b. Do the governance arrangements ensure that the Chair carries out his tasks with sufficient independence? If not, please 
specify where there is room for improvement and how this could be addressed. 

 

2.2.2.2. Composition, mandate and functioning of the General Board  

 
2.2.2.2.a. What is your assessment of the composition, size and mandate of the General Board? If you identify any shortcomings 
please specify how these could be addressed. 

 

 
2.2.2.2.b. What is your assessment of the relative representation of central banks on the General Board?  

 



13 

 

 
2.2.2.2.c. What is your assessment of the participation of the European Supervisory Authorities (EBA, EIOPA, ESMA)? 

 

 
2.2.2.2.d. What is your assessment of the presence of non-voting members at General Board meetings? 

 

2.2.2.3. Internal organisation  

 
2.2.2.3.a. What is your assessment of the supporting activities of the ECB to the ESRB, according to the relevant regulation 
(Council Regulation 1096/2010)? What are the key advantages and disadvantages of this set-up? If you identify any room for 
improvement, please specify how this could be addressed.  
 

2.3. Access to data  

 
 
2.3.a. In your view, has the ESRB had adequate access to relevant data and financial information for the fulfilment of its mandate? 

 

 
2.3.b. For the analysis of systemic risk, what is the balance needed between, on the one hand, data in summary or aggregate form 
and, on the other hand, firm-specific data?  
 

 
2.3.c. How do you assess the data access procedures foreseen in the ESRB Regulation? If you identify any room for improvement, 
please specify how this could be addressed. 

 

2.4. ESRB external relations and communication  
 

2.4.1. Positioning of ESRB as an authoritative policy institution focused on 
monitoring and preventing systemic risks  

 
2.4.1.a. What is your assessment of ESRB communications? 

 

 
2.4.1.b. What is your assessment of the ESRB's reputation as the body responsible for identifying and helping to mitigate systemic 
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risk? 

 

2.4.2. Interaction with other international bodies (e.g. G20/FSB)  

 
2.4.2.a. What is your assessment of the ESRB interactions with the International Monetary Fund (IMF); the Financial Stability Board 
(FSB); the G20 Group; macro-prudential authorities in any other relevant non-EU countries? If you identify any room for 
improvement, please specify how this could the addressed.  
 

 

3. Cooperation and interaction between the ESAs (micro level) and ESRB (macro 
level)  

3.1. Assessment of market developments  

 

3.1.a. What is your assessment of the past stress test exercises that were initiated and coordinated by EIOPA and EBA? If you 

have identified any shortcomings, please specify how these could the addressed. 

 

 
3.1.b. Did the stress tests and EBA’s recapitalization exercise contribute to increase confidence in the stability of the financial 
system and increase the resilience of financial institutions? Please explain. 

 

 
3.2. Aspects of macro-micro interaction 
  

 
3.2.a. What is your assessment of the cooperation between ESRB and the ESAs? 
In which areas has cooperation been successful? If you identify room for improvement, please specify how this could be 
addressed. 
 

 

 
3.2.b. What is your assessment of the ESAs’ follow-up actions on the ESRB recommendations? Please explain. 
 

 

 
3.2.c. Has ESRB contributed to the work of the ESAs by bringing a macro-prudential perspective into micro-prudential activities? If 
so, please comment on key successes and/or shortcomings. 
 

 

4. Structure of the ESFS  

 
4.a. What is your assessment of the structure of the ESFS? 
 
 

 

 
4.b. Does the structure of the ESFS facilitate the identification, monitoring and mitigation of systemic risk in the EU financial 
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sector? Please explain. 
 

 

 
4.c. Do you consider that the ESFS can be further simplified in order to tangibly enhance coherence between the ESAs and the 
ESRB? Please explain and add concrete suggestions, where possible. 
 

 

 
4.d. Do you consider that the structure of the ESFS, in particular the roles of EBA and ESRB, will need to be revisited in light of 
the establishment of the Single Supervisory Mechanism (SSM) and the new role of the ECB within the ESFS? Please explain 
and add concrete suggestions, where possible. How should synergies in terms of supervision within ESFS including ECB be 
exploited? Please explain. 

 
 

 
4.e. From your experience, do you think that the ESAs and ESRB attract a sufficient number of diverse and excellent staff? If not, 
why not? If you identify room for improvement, please specify how this could be addressed. 
 

 
 

5. Miscellanea  

 
5.a. Do you have any other comment on the effectiveness and efficiency of the ESAs and ESRB within ESFS and on ESFS in 
general? Please indicate whether the Commission may contact you for further details on the information submitted, if required. 
 
We strongly believe that that international co-ordination would be one of the key areas where ESMA and EBA should develop its role more 
prominently. This is especially important in the context of the global scope of G20 financial reforms and their implementation. We would 
encourage ESMA and EBA to develop ever stronger dialogue and co-operation both in bilateral relationships (eg. for the recognition of third 
country CCPs under EMIR Article 25) and at multilateral fora, eg IOSCO and Basel Committee. Coordination is important both regarding the 
content and timeframe of reforms.  
 
Regarding public transparency of the international dialogue please also see our response to the Question 1.2.4.b.  
 
We are at the Commission’s disposal to discuss these issues further. 
 

 


