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Consultation on the European System of Financial Supervision (ESFS) 
 

1. The European Supervisory Authorities (ESAs) 
 
1.1. Effectiveness and efficiency of the ESAs in accomplishing their tasks 
 
1.1.a. How do you assess the impact of the creation of the ESAs on the financial 
system in general and on (i) financial stability, (ii) the functioning of the internal 
market, (iii) the quality and consistency of supervision, and (iv) consumer and 
investor protection in particular? 
 
The present structure of the European supervisory system, as it emerges after the 
inclusion of the ECB, is characterised by very great complexity. 
 
Regarding question (iii), it should be pointed out that the ESAs should observe the 
limits of their mandate more strictly and only specify primary law. We are concerned 
to see a relaxation of the demarcation between binding statutes legitimised by the 
participation of the European Council and the European Parliament, and regulations 
which are not formally binding, but nevertheless have binding effect in practice 
(guidelines, good practices, FAQs). For instance, when drawing up guidelines, ESMA 
goes beyond Level I measures, even though the purpose of guidelines is – only – to 
establish consistent supervisory practice and to ensure uniform and consistent 
application of Union law (Article 16(1) of Regulation (EU) No 1095/2010). An example 
here is the handling of the concept of ‘relevant persons’ in the ‘ESMA guidelines on 
remuneration policies and practices (MiFID) (ESMA/2013/606)’. According to Article 
2(3)(c) of the MiFID Implementing Directive, this includes an employee ‘who is 
involved in the provision by the firm of investment services and activities’. According 
to section II, paragraph 5, of the Guidelines, however, the scope also covers ‘other 
staff indirectly involved in the provision of investment services’. In our opinion, ESMA, 
on its own authority, has widened the scope laid down by the MiFID here. In future, 
through appropriate controls, it should be ensured that guidelines do not exceed the 
Level I measure of which they are supposed to ensure uniform application. 
Furthermore, it is with concern that we observe difficulties in the competence for the 
interpretation of Level I measures and technical standards between the ESAs and the 
European Commission. In so far as such regulations are adopted, this should not 
under any circumstances occur without prior consultations and consideration of the 
resulting criticisms. 
 
It is to be considered that any positive effects of harmonisation at European level 
associated with the establishment of the ESAs in particular benefit cross border 
operating institutions. On the contrary, the Europe-wide harmonization can show 
shortcomings especially concerning the consideration of the needs of small and 
medium-sized institutions, if aspects of proportionality are not or not sufficiently taken 
into account. 
 
With regard to consumer protection, supervisory authorities should be competent at 
the most for ‘collective consumer protection’. 
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Regarding question (iii), it should also be pointed out that at times there is insufficient 
coordination between EBA and ESMA, for instance with regard to the Guidelines on 
remuneration policies and practices. According to the CEBS/EBA requirements, only 
members of the management bodies and risk-takers are covered by the scope of the 
remuneration schemes. The ESMA draft (Draft Guidelines on sound remuneration 
policies under the AIFMD (ESMA 2012/406)) goes beyond this. The interrelationship 
between the requirements is unclear. 
 
Furthermore, with regard to consistency (iii), it should be pointed out that at times 
there are inconsistencies between guidelines of the same authority (here ESMA). For 
instance, the Draft Guidelines on sound remuneration policies under the AIFMD (ESMA 
2012/406) contain various comments on the compliance function, which are also 
included in the Guidelines on certain aspects of the MiFID compliance function 
requirement (ESMA 2012/388). There is a risk of duplications and contradictions. 
 
 
1.1.b. Do the ESAs’ mandates cover all necessary tasks and powers to contribute to 
the stability and effectiveness of the financial system? Are there elements which 
should be added or removed from the mandate? Please explain? 
 
In our opinion, the mandates are already very comprehensive and therefore sufficient. 
The legal effect of the guidelines should be clarified (see above). 
 
In particular, the mandate of the EBA could possibly be supplemented to the effect 
that also the legal form specifics of forms of company other than the public limited 
company (AG) could be given appropriate consideration. Furthermore, the EBA should 
not receive a mandate in fields which are already regulated sufficiently and 
exhaustively under either European or national law. Here, on the one hand, the 
principle of subsidiarity should be taken into account to a greater extent and, on the 
other hand, through such a restriction of the mandates, it should be ensured that the 
EBA, with its limited resources, can concentrate on truly important and essential tasks. 
 
Furthermore, from the point of view precisely, but not exclusively, of small and 
medium-sized banks, the number of technical standards directly applicable in the 
future generates serious bureaucratic burdens. The current breadth of the political 
undertaking seems hardly appropriate any more and also unnecessary to achieve a 
common market. It should be made sure, that the principle of proportionality is taken 
into account adequately.  
 
As part of compliance with proportionality, the EBA should always be required to 
examine whether certain measures should be applicable to all institutions or only to 
banks of systemic importance. 
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1.1.c. In your view, do the ESAs face any obstacles in meeting their mandates? If yes, 
what do you consider to be the main obstacles? Please explain. 
 
So far, in principle, no inherent obstacles are identifiable. However, for example in the 
context of the regulation of OTC derivatives, in addition to ESMA FAQs there are also 
separate FAQs of the European Commission on the same subjects; if this course of 
parallel work forges ahead, it could develop into a mandating obstacle. 
 
A considerable practical obstacle in dealing with publications of the ESAs is the 
language barrier. In their publications, hearings and even in their Internet presence, 
the ESAs act as though they have to deal exclusively with internationally operating 
institutions. In this respect, the EBA plays a decisive role as standard-setter for all the 
approximately 8,000 institutions of the EU. Similarly to the practice at the European 
Parliament, it must therefore be ensured, for example through simultaneous 
interpretation during public hearings and rapid and precise translations of documents, 
that small and medium-sized banks too can discuss the work of the ESAs in good time 
and directly. 
 
In our view, ESMA’s activities in the area of accounting exceed the mandate it has 
been given. As independent authorities, the ESAs should always remain within the 
mandates set out in the relevant ESA regulation. This is essential not least so as to 
preserve the principles set out in the EU Charter of Fundamental Rights concerning the 
separation of powers.   
 
 
1.1.1. Work towards achieving a single rulebook - regulatory    
 activities 
 
1.1.1.a. Do you consider that the technical standards and guidelines/ 
recommendations developed by the ESAs have contributed to further harmonise a 
core set of standards in the area of supervision (the single rulebook)? If you have 
identified shortcomings, please specify how these could be addressed. 
 
In the case of the EBA, it is considered that the RTS/ITS drafts (including in the fields 
of capital adequacy, FINREP, large exposures) definitely have potential for 
standardisation to ensure the development of a single rulebook. However, in this 
respect it should be pointed out that any positive effects of harmonisation at European 
level predominantly benefit cross border operating institutions. On the contrary, the 
Europe-wide harmonization can show shortcomings especially concerning the 
consideration of the needs of small and medium-sized institutions, if aspects of 
proportionality are not or not sufficiently taken into account (for instance in securities 
supervision law, where a withdrawal of services in the region is already to be observed 
on the basis of German regulations, which are to be introduced throughout Europe in 
the context of MiFIR/MiFID II. With a view to the establishment of the single 
supervisory mechanism (SSM), the role of the ECB should be clearly limited to banking 
supervision under the SSM. 
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At the same time, we point out the limits of a single rulebook. When an important role 
is assigned to the civil law of the individual Member States, as in the field of investor 
protection, or to the criminal law, in the case of rules to protect market integrity, 
national particularities may not be negated at European level.  
 
Problems are caused at times by inconsistencies between the guidelines and national 
law. For example, the Guidelines on certain aspects of the MiFID compliance function 
requirement (ESMA 2012/388) provide for participation of the compliance officers at 
the Board of Supervisors and Management Board meetings. According to § 109(1) of 
the Companies Act (AktG), Board of Supervisors meetings may be attended only by 
members of the Board of Supervisors or the Management Board. Experts and persons 
providing information can be consulted only for advice on individual topics. A further 
example is the Guidelines on systems and controls in an automated trading 
environment for trading platforms, investment firms and competent authorities 
(ESMA/2012/122) adopted on MiFID I. At the time of the national consultation on the 
implementation of these guidelines in March 2013, the German legislator had already 
adopted the High-Frequency Trade Act (Hochfrequenzhandelsgesetz) under the formal 
legislative procedure (in implementation of MiFID II). A large number of regulatory 
areas are inconsistent here (e.g. definition of algorithm trade, risk management – 
requirements for monitoring). In this respect, the inconsistency is ultimately 
attributable to European legislation. 
 
In our view, delegated and implementing regulations which are directly applicable in 
member states could be a tool for creating a single rule book. 
 
We would like to point out that the procedure for drawing up such standards needs to 
be predictable, transparent and consistent. This means that, as well as remaining 
within the mandate for the standard in question (see our reply to question 1.1.c) and 
considering the principle of proportionality, the ESAs should use uniform terminology 
and definitions. Existing terminology and definitions should be employed in order to 
ensure a common understanding of the standards. If an ESA needs to diverge from an 
existing definition, we would suggest using a different term. This is the only way that 
those applying the standards can be sure that a particular term will always mean the 
same thing. 
 
To optimize the procedure for developing technical standards, we would suggest the 
opportunity of conducting a quality review after each standard has been finalised in 
order to identify which aspects of the process can be further enhanced. This idea is 
already set out in Article 29(1)(d) of each ESA Regulation and should be exercised to 
ensure that the existing procedure will continue to produce standards which are 
practicable and of high quality. 
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1.1.1.b. What is your assessment of the work undertaken by the ESAs as regards 
providing opinions (e.g. technical advice) to the EU institutions? 
 
EBA should issue requested opinions only and no unsolicited statements (see EBA 
report on SME proposals of September 2012). 
 
It would be desirable to improve the possibilities of inclusion of the industry 
concerned. In our view, instruments such as stakeholder groups are ill-suited to 
providing a comprehensive reflection of the interests of the parties concerned. Broad 
consultations and improved inclusion of multipliers such as associations are therefore 
to be called for already at early stages of a legislative proposal.  
 
 
1.1.2. Common supervisory culture/convergence of supervisory practices 
 
1.1.2.a. In your view, did the ESAs contribute to promoting a supervisory culture and 
convergence of supervisory practices? If you have identified shortcomings how could 
these be addressed? 
 
A common supervisory culture and convergence of supervisory practices of the EU 
Member States still first have to be formed. There is a need in any case for well-
functioning cooperation between EBA, ECB and the national supervisory authorities, 
with clearly defined interfaces and responsibilities, under the future SSM. 
 
To the extent that RTS/ITS are already in force, it is striking that they already lack 
transparency for the parties concerned in view of their number (examples: short 
selling, EMIR). However, what is far more important is the level of detail of the 
regulation which does not easily find acceptance. Communication with market 
participants should be improved with a view to the implementation of RTS/ITS. In the 
case of EMIR, for example, implementation schedules are changed without ‘official’ 
notification merely by changing a timetable on the ESMA website. For market 
participants, this gives rise to a very high factor of uncertainty also concerning 
implementing measures which entail investments amounting to millions. 
 
In all efforts towards convergence, the ESAs must also consider the diversity of 
market participants to a greater extent than hitherto. 
 
In addition, a regulation or an interpretation (guidelines, recommendations) must also 
be added to national supervision law including the national regulatory and 
interpretation systems. For instance, the ESMA guidelines contain examples 
corresponding to the Anglo-Saxon legal system, but not to the Continental European 
legal system, which follows a positivistic regulatory approach. As an example, the 
‘ESMA Guidelines on remuneration policies and practices (MiFID) (ESMA/2013/606)’ 
can be cited, which provide for examples of good practices and poor practices. In each 
case a concrete example is portrayed and assessed accordingly as a good or poor 
practice. This regulatory method seems to be based on common law, in which less 
abstract laws than case-law play a decisive role in the application of law. In this 
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connection, it is examined whether a concrete circumstance is comparable to a case 
which has already been decided. In Continental Europe, on the other hand, the 
subsumption of a concrete circumstance under an abstract norm is customary and 
therefore also the publication on the part of the competent supervisory authorities of 
abstract interpretation guidelines which are independent of the circumstances. 
Moreover, examples of good and poor practices often fall short, since in the examples 
in each case only a few relevant aspects are considered. In the case of the ‘ESMA 
Guidelines on remuneration policies and practices (MiFID) (ESMA/2013/606)’, for 
instance, to answer the questions of 
 

 to what extent a conflict of interests is possible through remuneration and – if 
so 

 whether sufficient organisational arrangements have been made to protect 
customer interests, 

 
an assessment is necessary in each individual case with consideration of all aspects. In 
addition, the principle of proportionality contained in Article 22 of the MiFID 
Implementing Directive requires a comprehensive assessment of this kind in each 
individual case. Overall, the use of examples therefore gives rise to considerable 
problems in the application of law. 
 
 
1.1.3. Consistent application of EU law 
 
1.1.3.a. In your view, do the procedures on breaches of EU law (Article 17 ESAs 
Regulations) and binding mediation (Article 19 ESAs Regulations) ensure the 
consistent application of EU law? If you have identified shortcomings how could these 
be addressed? 
 
There is as yet insufficient experience on the subject. 
 
 
1.1.4. Emergency situations 
 
1.1.4.a. Do you consider the ESAs' role in emergency situations appropriate? Please 
explain. 
 
To overcome crises, clear demarcation of responsibilities is necessary between the 
ESAs, ECB and the national supervisory authorities. Since this does not exist, no 
reference can be made to concrete experience. 
 
Nevertheless, in this connection reference is made to shortcomings in the stress test 
surveys (see 3.1). There are possibilities for improvement here. 
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1.1.5. Coordination function (Art 31 ESAs Regulations) 
 
 
1.1.5.a. Do you think that the coordination role of the ESAs is appropriate? If you 
have identified shortcomings, please specify how these could be addressed. 
 
There is as yet insufficient experience on the subject. In addition, in the case of the 
EBA, it should be pointed out that the compromise text of the EBA amending 
Regulation provides for strengthening of the coordination function of the EBA in 
relation to the banking supervisory authorities of the EU Member States. In this 
respect, it remains to be seen how the EBA will discharge this function, especially 
under the future SSM. 
 
 
1.1.5.b. In your experience, to what extent have coordination activities carried out by 
the ESAs contributed to promoting a coordinated EU response to adverse market 
conditions? Please explain. 
 
The EBA recapitalisation survey of 2011 and the recommendation to the institutions to 
raise core tier 1 capital temporarily to 9% had a stabilising effect overall on the 
banking sector. However, the technical conduct of the survey left to be desired (for 
further details, see reply to question 3.1.b.). 
 
 
1.1.6.Tasks related to consumer protection and financial activities 
 
1.1.6.a. How do you assess the role and achievements by the ESAs in the field of 
consumer protection? Please specify the main achievements by each ESA. 
 
There is little experience in this respect so far. In general, the comments concerning 
1.1.1. and 1.1.2. apply: the level of detail and the insufficiently early inclusion of the 
multipliers seem problematic. 
 
In our experience, the role of the ESAs in the field of consumer protection is confined 
in principle to monitoring and compliance with the legislation. In the field of consumer 
protection, there are already such detailed specifications at both European and 
national levels that there is no further scope for interpretation to be regulated. In our 
opinion, there is therefore no need for further standards defined by the ESAs. 
Additional specifications by the ESAs on the other hand would lead to demarcation 
problems and be contrary to the system of checks and balances. 
 
Since compliance with legal provisions in the field of individual consumer protection is 
in the competence of conciliation bodies and courts, the ESAs are on the other hand 
subject to the obligation of ‘collective consumer protection’, i.e. in particular 

- EU-wide market observation and research into the effects of existing 
regulations and market trends; 
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-  the examination of whether the national supervisory authorities duly 
comply with their statutory tasks in the field of consumer protection;  

 - the improvement of general education in financial matters. 
 
Precisely this market observation role is also assigned to the ESAs in Article 9 of the 
ESA Regulations.  
 
 
1.1.6.b. Are you aware of the warnings that were issued by the ESAs so far? If yes, 
please specify which ones and whether they have contributed to improve consumer 
protection or any other objective of the ESAs. 
 
EBA and ESMA issued a warning in February 2013 to private investors on the risks of 
investments in contracts for difference (CFDs). We are not aware of whether and 
which effects were achieved through this. 
 
 
1.1.6.c. What are the main strengths and weaknesses of the current framework on 
consumer protection (Article 9 ESAs Regulations) and what would you suggest to 
address any possible shortcomings? 
 
The aim of every regulation must be to reconcile the interests of investor protection 
with those of suppliers. In particular, the current considerations on product 
intervention are to be measured against this.  
 
 
1.1.7.Direct supervisory powers 
 
1.1.7.a. How do you assess ESMA’s direct supervisory powers? If you have identified 
shortcomings, please specify how these could be addressed. 
 
In connection with the supervision of the credit rating agencies, it was positive for 
market participants that there is supervision and therefore also a discussing partner. 
ESMA has also taken an interest in the concerns of market participants and in an 
exchange with them. Anyhow, ESMA should reply within a fixed time period if market 
participants have called the authority's attention to certain circumstances. In certain 
cases ESMA hasn't commented even after months. 
 
Furthermore, so far direct supervisory powers have had little effect. 
 
 
1.1.7.b. How do you assess ESMA’s performance for the registration and supervision 
of credit rating agencies (CRAs)? 
 
The market participants are predominantly satisfied with the results so far of the 
supervision of the credit rating agencies. Furthermore, there is a continuing interest in 
a direct exchange with ESMA. Furthermore, it is to be hoped that the interests of all 
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market participants will be taken into consideration for the implementation of CRA III. 
Sporadically we can see unintended secondary effects for market participants. For 
example in single cases transparency und communication with rating agencies 
deteriorate as the agencies refuse to give information refering to the prohibition of 
selective disclosure. ESMA should clarify the fact towards the rating agencies. 
 
 
1.1.7.c. Do you consider that further responsibilities of direct supervision should be 
entrusted on one or more of the ESAs, particularly with regard to institutions or 
infrastructures of pan-European reach? Please explain. 
 
The mandate of the EBA so far seems sufficient in this field. So far, there has been no 
identifiable need for an extension. However, in any case, there is a need for well-
functioning cooperation between EBA, ECB and the national supervisory authorities, 
with clearly delimited interfaces and responsibilities, under the future SSM. In this 
respect, the principle of subsidiarity should be observed for institutions which are not 
systemically relevant. 
 
 
1.2. Governance of the ESAs 
 
1.2.1.General governance issues 
 
1.2.1.a. Are the governance requirements sufficient to ensure impartiality, objectivity 
and autonomy of the ESAs? 
 
We refer to the comments on the inadequacies of stakeholder inclusion (see 1.1.1. 
above). 
 
The concept of autonomy should also be scrutinised, since this must not go so far that 
democratic control is no longer or only inadequately ensured. 
 
 
1.2.1.b. How do you assess the accountability requirements? If you have identified 
shortcomings, please specify how these could be addressed. 
 
The accountability requirements in relation to the European Parliament and 
possibilities of legal protection for those concerned by direct supervision should be 
extended and organised more transparently. Furthermore, we refer to the comments 
under 1.1.a. 
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1.2.2.  Decision-making bodies and voting modalities 
 
1.2.2.a. Does the current composition of the Board of Supervisors (BoS) ensure that it 
acts efficiently? If you have identified shortcomings, please specify how these could be 
addressed. 
 
In the case of the EBA, there are currently no identifiable shortcomings in the 
operation of the BoS, although with regard to the results of the work, more 
transparency would be desirable. Under the SSM, complex coordination processes are 
to be expected which could lead to re-examination of the composition and decision-
making procedure in the decision-making bodies of the ESAs. 
 
 
1.2.2.b. Does the composition of the Management Board ensure that the ESAs are run 
effectively and perform the tasks conferred on them? If you have identified 
shortcomings, please specify how these could be addressed. 
 
At present there are no identifiable shortcomings, but greater transparency is 
desirable. 
 
 
1.2.2.c. Does the mandate of the Management Board ensure that the ESAs are run 
effectively and perform the tasks conferred on them? If you have identified 
shortcomings, please specify how these could be addressed. 
 
At present there are no identifiable shortcomings. 
 
 
1.2.3. Financing and resources 
 
1.2.3.a.How do you assess the arrangements on financing and resources? If you have 
identified shortcomings, please specify how these could be addressed. 
 
In connection with the staff of the EBA, in addition to qualifications, the economic 
significance of the national economies of the Member States should be identifiable. 
 
 
1.2.4. Involvement and role of relevant stakeholders 
 
1.2.4.a. How would you assess the impact of the relevant stakeholder groups within 
the ESAs on the overall work and achievements of the ESAs? 
 
In the case of the EBA, it should be pointed out that the stakeholder groups, on 
account of their heterogeneous composition, do not contribute sufficiently effectively 
to the work of the authority. This is certainly the case for ESMA, at which of the total 
of 30 seats only one is assigned to the person responsible for the securities business 
on the board of a universal bank, i.e. the person primarily concerned by the activity of 
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ESMA (see the comments already made on this subject under 1.1.1.b and 1.2.1.a. and 
the further comments under 1.2.4.d). The first term of office expiring on 30.6.2013 
offers the opportunity to remedy this shortcoming.  
 
The stakeholder groups should be involved at an early stage in the development of 
ITS/RTS. The presentation of draft standards only in the context of the general 
consultation is insufficient. In addition, a dedicated debate on the criticisms expressed 
by the stakeholder groups would be desirable. 
 
In addition, consultations should take place on all publications, including those which 
are not directly legally binding (e.g. good practices), since these are attributed a de 
facto binding effect. 
 
 
1.2.4.b. Are you satisfied with the quality and timeliness of consultations carried out 
by the ESAs? 
 
It should be pointed out that meeting documents are often communicated late to the 
stakeholders, which is detrimental to the work of the group. In addition, positions put 
forward by the sector and results of hearings are not taken sufficiently into account. 
Language barriers should be eliminated. 
 
There is clearly a need for further improvement. For example, it is desirable to have 
greater explanation of why certain proposals from the consultation process are taken 
up and others not. More opportunity ahould be provided to exchange information on 
these arguments. Mere tutorial assistance during the consultation process still in 
progress brings relatively little. It would be better, after the end of the consultation, to 
organise a corresponding exchange of opinions in the form of an event attended in 
person. Access to the individual working groups during the consultation process should 
be clearly intensified. 
 
The consultation deadlines are also often too short. Since at the same time 
implementation deadlines are also very short as a rule, the drawing up and 
implementation of corresponding technical concepts is often possible only with 
difficulty. An early start on implementation (for instance at the start of the 
consultation) is unrealistic, since at this time there may still be substantial 
amendments and on the other hand, in the case of the declaration of compliance, 
implementation in German administrative practice is necessary, which may also lead 
to modifications. Furthermore implementation of EMIR has shown, that there are still 
many details concerning implemtentation unsolved even after RTS/ ITS have been set 
into force. These questions will be answered step-by-step by ESMA via Q&A - but 
implementation actions (e.g. extensive readjustment of proceedings concerning IT) 
can be started after all major questions have been solved. Those uncertainties hinder 
a speedy and efficient implementation in the institutions 
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1.2.4.c. Are you satisfied with the appointment procedures for the stakeholder 
groups? 
 
Greater transparency would be desirable in the appointment of the members. In 
addition, we consider broad involvement of multipliers and national associations to be 
essential. 
 
 
1.2.4.d. In your experience, does the composition of stakeholder groups ensure a 
sufficiently balanced representation of stakeholders in the relevant sectors? If not, 
which areas appear to be insufficiently/overly represented? 
 
Stronger representation of the regulated sectors in the stakeholder groups is 
absolutely essential, in our view. In this respect, sufficient consideration should also 
be given to the particularity of the German three-pillar system. 
 
This applies primarily for ESMA, at which of the total of 30 seats only one is assigned 
to the person responsible for securities business on the board of a universal bank, who 
is therefore a person primarily concerned by the activity of ESMA (also see the 
comments under 1.2.4.a on this subject). 
 
The composition as such with regard to the representative groups is possibly with 
reservations sufficiently balanced within the meaning of the most comprehensive 
representation of interests possible. However, the work of the stakeholder groups 
does not appear to be particularly efficient. Possibly it should be considered splitting 
the stakeholder groups into two sub-groups. One branch could consist of the 
representatives of those subject to supervision, i.e. the representatives of the 
institutions. The other branch could bring together those indirectly concerned, i.e. the 
consumer representatives and the academics. In this way the otherwise very 
heterogeneous interest situation would be resolved somewhat and the functioning of 
the individual branches of the stakeholder groups would potentially be optimised. 
 
 
1.2.4.e. Is the work undertaken by the stakeholder groups sufficiently transparent? Do 
you see areas where the approach towards transparency needs to be revisited? 
 
In our opinion, the work of the stakeholder groups lacks transparency (regarding the 
reasons, also see the replies to questions 1.2.4.a. to d.). 
 
Access for external third parties to the stakeholder groups is hardly possible, since it 
cannot be ascertained in practice which topics will be dealt with when in the 
stakeholder groups. If the work of the stakeholder groups as a whole were to be 
publicised to a broader public, better participation could also be organised. 
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1.2.4.f. In your experience, are the ESAs, and in particular the ESAs stakeholder 
groups, sufficiently accessible for stakeholders not directly represented in these 
stakeholder groups? 
 
There is clearly no access for stakeholders who are not directly represented in the 
group. As a result, there is also a lack of acceptance of the work of the ESAs. 
 
 
1.2.5. Joint bodies of the ESAs 
 
1.2.5.a. How do you assess the functioning of the Board of Appeal (BoA)? If you have 
identified shortcomings, please specify how these could be addressed. 
 
There is insufficient experience in this respect so far. 
 
 
1.2.5.b.What is your assessment of having one joined BoA for all ESAs as compared to 
a dedicated BoA for each ESA respectively? 
 
It is desirable for each individual ESA to have a BoA in order also, as a result of this, 
to allow specialisation in sector-specific issues and problems. On the other hand, a 
joint BoA would not be expedient on account of the differences and specialisations of 
the three ESA fields. 
 
 
1.2.5.c. How do you assess the functioning of the Joint Committee (JC)? If you have 
identified shortcomings, please specify how these could be addressed. 
 
There is little experience in this respect so far. 
 
 
1.2.5.d. Does the JC ensure cross-sectoral cooperation and consistent approaches 
between the three ESAs? If you have identified shortcomings, please specify how 
these could be addressed. 
 
There is little experience in this respect so far. 
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2. ESRB 
2.1. ESRB's mandate and experience 
2.1.1.Risk identification and prioritisation 
 
 
2.1.1.a. What are your views on the ESRB mandate? If you think it should be 
amended please specify how. 
 
The ESRB came into operation not that long ago. In our opinion, the mandate 
currently seems to be sufficient. In due course, the need for amendment could be 
discussed. 
 
The ESRB works without attracting attention. There is no known public statement by 
the ESRB warning of specific macroeconomic risk, even though there is a need to 
address macroeconomic risk (e.g. low interest rates). 
 
 
2.1.1.b. What are your views on the definition of systemic risk, as provided by the 
ESRB Regulation? If you think it should be amended, please specify how. 
 
The existing definition of systemic risk seems acceptable. 
 
However, a final definition of systemic risk does not exist. A sound and transparent 
macroeconomic analysis is important. Therefore there is a need for more regular 
reports specifying some macroeconomic risk factors and more dialogue with the credit 
sector. 
 
 
2.1.1.c. Do you think that the ESRB has developed a sufficiently preventive and 
forward-looking approach? Please comment on the successes and shortcomings and 
how they could be, respectively strengthened or addressed. 
 
There is little experience in this respect so far. 
 
The methods and procedures are not published and explained to the credit sector. 
 
 
2.1.1.d. What aspects of EU financial stability should be addressed by the ESRB as a 
priority? 
 
The macro-prudential risks and the identification of risk concentrations are aspects 
which could be addressed. 
 
The low interest rates are the biggest risk for the economy. Other risks like an 
increasing debt ratio should also be addressed. 
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2.1.1.e. What is your assessment of the ESRB's coordination with other economic or 
financial policy areas or economic governance procedures, for example on 
macroeconomic imbalances? 
 
No insights exist. 
 
There is a need for more transparency with, for example, a macroeconomic 
scoreboard with key indicators for imbalances, for example current account, the 
structure of its financing, and so forth. 
 
 
2.1.1.f. Please outline and comment on the areas in which the ESRB has been most 
effective. 
 
There is insufficient experience in this respect so far. 
 
 
2.1.1.g. Should the ESRB specific mandate be adapted in light of the Single 
Supervisory Mechanism? If yes, how? 
 
At present there is no identifiable need for mandate adaptation. 
 
 
2.1.2. Timeliness and appropriateness of warnings and recommendations 
 
2.1.2.a. What are your views on the powers conferred to the ESRB by the ESRB 
Regulation (i.e. the power to issue warnings and recommendations)? Are they 
sufficient? Please explain. What are your views on the use the ESRB has made of 
these powers in practice?. 
 
Warnings and recommendations of the European Systemic Risk Board are pursuant to 
§ 2 ff. of the Financial Stability Act (Finanzstabilitätsgesetz) and the Supervision 
Directive published on 21 May 2013 important instruments of macro-prudential 
banking supervision for the protection of financial stability. However, the credit 
industry has no evidence on the handling of these instruments by the national 
supervisory authorities, which were codified only recently. 
 
There should be more independence from the ECB. The test as to what effect actual 
warnings and recommendations would have, still remains to be seen! 
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2.1.2.b. What is your assessment of the ESRB's public recommendations in terms of 
content and timeliness? What is their impact on the direct addressees, and indirectly 
on the relevant market/market participants? If you identify any potential 
improvements, please specify how these could be delivered. 
 
Reference is made to the reply to question 2.1.2.a.  
 
 
2.1.2.c. Did the recommendations adequately address the relevant policy makers in 
alerting them to, and advising them on, the necessary measures for risk mitigation? 
 
There is insufficient experience in this respect so far. The question should be put 
rather to the political decision-makers. 
 
 
2.1.2.d. Were the recommendations specific enough and did they address the main 
specific risks that could be identified in the period under review? If not, where would 
you identify the shortcomings and how could these be improved? 
 
Reference is made to the reply to question 2.1.2.a. 
 
 
2.1.3. Implementation of warnings and recommendations 
 
2.1.3.a. How do you assess the non-binding character of warnings and 
recommendations? Could such tools be strengthened? If yes, please specify how. 
 
Warnings and recommendations should continue to be non-binding. 
 
This would hardly be feasible already on account of legal considerations. Furthermore, 
this also appears not to be desirable so long as the States assume responsibility for 
the national budgets. 
 
The task should not be only publishing some risks. Furthermore it is important to have 
a regular dialogue between representatives of the ESRB and market participants. 
 
 
2.1.3.b. What is your assessment of the 'act or explain' mechanism chosen by the 
Regulation? If you identify any room for improvement please specify how this could be 
addressed. 
 
The mechanism as a whole appears to be appropriate. 
 
It is important to discuss and explain the identified risks with market participants. 
 
 



 
 
Page 18 of 24 

 

 
Consultation on the European System of Financial Supervision (ESFS) 
 

2.1.3.c. What impact did public recommendations have on the market or public in 
general? Please outline your experience. 
 
Reference is made to the reply to question 2.1.2.a. 
 
Experience has been neither good nor bad. The ESRB is too silent and not transparent. 
 
 
2.2. Institutional framework and governance of ESRB 
2.2.1. General governance issues 
2.2.1.1. Key principles for good governance 
 
2.2.1.1.a. Do the regulations provide ESRB with the right structures to follow the good 
governance model in terms of openness, participation, accountability, effectiveness 
and coherence and to promote a common supervisory culture? Please explain your 
answer. 
 
It is still too soon to be able to give a fairly secure judgement. 
 
There is a need for more transparency and dialogue with the market participants. 
 
 
2.2.1.1.b. Has ESRB contributed to establishing a common macro-prudential policy 
framework and convergence of macro-prudential supervisory practices within EU? 
Please explain your answer. 
 
It is still too soon to be able to give a fairly secure judgement. 
 
Moreover, the ESRB does not communicate and explain  its contributions to the credit 
sector in public. 
 
 
2.2.1.1.c. Has the ESRB acted as an impartial body in the interests of EU as a whole? 
Please explain your answer. 
 
There is so far insufficient experience in this respect. 
 
 
2.2.1.2. Accountability and transparency 
 
2.2.1.2.a. Are the ESRB's accountability and reporting obligations, (including the 
frequency), to the European Parliament and the Council sufficient and transparent 
enough? If not, please explain how they should be improved. 
 
Here a greater degree of transparency would be desirable. 
 
Furthermore there should be more accountability to national institutions. 
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2.2.1.2.b. What is your assessment of the nature of these public hearings? 
 
There is so far insufficient experience in this respect. 
 
 
2.2.2. Decision-making bodies and voting arrangements 
2.2.2.1. Voting arrangements for the designation or election of the Chair of 
the ESRB 
 
2.2.2.1.a. What are your views on the fact that the President of the ECB is by rule the 
Chair of the ESRB? If you think this rule should be amended, please specify how the 
ESRB Chair should be appointed. For example, should it be defined in the Regulation 
or should she/he be appointed by an EU institution or the ESRB itself? If by an EU 
institution, by which one and how? 
 
Currently there is no identifiable need for adaptation. 
 
The major aim of a reform should be to strengthen the independence of the ESRB. 
Therefore it could be checked whether the president of the ESRB should not be more 
independent from monetary policy. Moreover it could be checked whether the ESRB 
Board is configured as an association safeguarding the saver 
(Sparschutzgemeinschaft). 
 
 
2.2.2.1.b. Do the governance arrangements ensure that the Chair carries out his tasks 
with sufficient independence? If not, please specify where there is room for 
improvement and how this could be addressed. 
 
Given the lack of insight in this respect, no comments are possible. 
 
There is a conflict of interests between monetary policy on the one hand and warning 
about macroeconomic risks on the other. Therefore the ECB should not play such a 
dominant role within the ESRB. 
 
 
2.2.2.2. Composition, mandate and functioning of the General Board 
 
2.2.2.2.a. What is your assessment of the composition, size and mandate of the 
General Board? If you identify any shortcomings please specify how these could be 
addressed. 
 
There is so far insufficient experience in this respect. 
 
There should be more representatives of the financial sector involved. 
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2.2.2.2.b. What is your assessment of the relative representation of central banks on 
the General Board? 
 
The current conditions appear essentially to be appropriate. 
 
However, central banks should be further involved because it is necessary to find a 
common view on the macroeconomic risks. 
 
 
2.2.2.2.c. What is your assessment of the participation of the European Supervisory 
Authorities (EBA, EIOPA, ESMA)? 
 
The current participation of the ESAs seems appropriate and requires no change or 
extension. 
 
 
2.2.2.2.d. What is your assessment of the presence of non-voting members at General 
Board meetings? 
 
The current presence seems appropriate. 
 
 
2.2.2.3. Internal organisation 
 
2.2.2.3.a. What is your assessment of the supporting activities of the ECB to the 
ESRB, according to the relevant regulation (Council Regulation 1096/2010)? What are 
the key advantages and disadvantages of this set-up? If you identify any room for 
improvement, please specify how this could be addressed. 
 
Given the lack of insight in this respect, no comments are possible. 
 
Key advantages: no mistakes so far; key disadvantages: no macroeconomic risk is 
addressed. 
 
 
2.3. Access to data 
 
2.3.a. In your view, has the ESRB had adequate access to relevant data and financial 
information for the fulfilment of its mandate? 
 
Given the lack of insight in this respect, no comments are possible. 
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2.3.b. For the analysis of systemic risk, what is the balance needed between, on the 
one hand, data in summary or aggregate form and, on the other hand, firm-specific 
data? 
 
Given the lack of insight in this respect, no comments are possible. 
 
But if there were a closer dialogue with the market participants, more information 
would be available for the ESRB. 
 
 
2.3.c. How do you assess the data access procedures foreseen in the ESRB 
Regulation? If you identify any room for improvement, please specify how this could 
be addressed. 
 
There is no need for further data. More bureaucracy has to be avoided. In any case, 
care has to be taken that duplication of requirements concerning data procurement 
are avoided. More dialogues are needed. 
 
 
2.4. ESRB external relations and communication 
2.4.1. Positioning of ESRB as an authoritative policy institution   
  focused on monitoring and preventing systemic risks 
 
2.4.1.a. What is your assessment of ESRB communications? 
 
These appear to be appropriate. 
 
The ESRB communications should better address the macroeconomic risks. 
 
 
2.4.1.b. What is your assessment of the ESRB's reputation as the body responsible for 
identifying and helping to mitigate systemic risk? 
 
The ESRB is still too recent a body and must first build up a reputation. 
 
There should be more dialogue with the market participants. 
 
 
2.4.2. Interaction with other international bodies (e.g. G20/FSB) 
 
2.4.2.a. What is your assessment of the ESRB interactions with the International 
Monetary Fund (IMF); the Financial Stability Board (FSB); the G20 Group; macro-
prudential authorities in any other relevant non-EU countries? If you identify any room 
for improvement, please specify how this could the addressed. 
 
Given the lack of insight in this respect, no comments are possible. 
 



 
 
Page 22 of 24 

 

 
Consultation on the European System of Financial Supervision (ESFS) 
 

 
3. Cooperation and interaction between the ESAs (micro level) and ESRB 
(macro level) 
3.1. Assessment of market developments 
 
3.1.a. What is your assessment of the past stress test exercises that were initiated 
and coordinated by EIOPA and EBA? If you have identified any shortcomings, please 
specify how these could the addressed. 
 
The stress test carried out by the EBA in 2011 against the background of the financial 
crisis and the surveys to determine the need for recapitalisation arising with market 
valuation of European government bonds (‘recapitalisation surveys’) led to uncertainty 
in the European credit sector. 
 
Regarding the stress test, it is to be criticised that the EBA failed to take sufficient 
account of German particularities (including silent partnerships and good quality of the 
Federal debt instruments in the portfolios of German banks). 
 
The recapitalisation surveys lacked a legal basis and were also characterised by 
deficiencies which resulted in considerable burden for the institutions. It is to be 
criticised in particular that the EBA, during the surveys, made a large number of 
changes in the system to the detriment of some banks in Germany. These related to 
the nature and scope of the data requested, relevant cut-off dates, publication details 
and in particular too the underlying definition of capital. Overall, the time limit granted 
to the institutions for implementation was also essentially too short. 
 
We propose the following improvements: 

1. Early consultation regarding all documents on the planned stress test 
specifications with the industry. This does not rule out that the EBA, in reaction 
to the current market trends, can include new or amended scenarios in the 
stress test. 

2. If possible, a pilot of the stress test with one or two institutions to ensure 
practicability. Through this, it can also be ensured that no need for amendment 
arises for all institutions during implementation.  

3. Data requirements corresponding to supervision law currently applicable.  
4. A sufficient window of time to carry out the test.  

 
 
3.1.b. Did the stress tests and EBA’s recapitalization exercise contribute to increase 
confidence in the stability of the financial system and increase the resilience of 
financial institutions? Please explain. 
 
On account of the above-mentioned shortcomings, the aim of strengthening 
confidence in the European banking sector has not been fulfilled. This position results 
on the one hand from the lack of transparency of the results at times, which could be 
linked to the criticism expressed in 3.1.a. On the other hand, in the past some 
institutions got into difficulties shortly after they had ‘withstood’ the EBA stress test. 
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This shows that either the choice of scenario disregarded relevant trends or the survey 
methodology was inadequate. Poorly designed stress tests can definitely undermine 
confidence in both the financial system and its supervisory authorities. 
 
If as a whole they are communicated more professionally, they can certainly make a 
corresponding contribution. 
 
 
3.2. Aspects of macro-micro interaction 
 
3.2.a. What is your assessment of the cooperation between ESRB and the ESAs? In 
which areas has cooperation been successful? If you identify room for improvement, 
please specify how this could be addressed. 
 
Given the lack of insight in this respect, no comments are possible. 
 
 
3.2.b. What is your assessment of the ESAs’ follow-up actions on the ESRB 
recommendations? Please explain. 
 
Given the lack of insight in this respect, no comments are possible. 
 
 
3.2.c. Has ESRB contributed to the work of the ESAs by bringing a macro-prudential 
perspective into micro-prudential activities? If so, please comment on key successes 
and/or shortcomings. 
 
Given the lack of insight in this respect, no comments are possible. 
 
 
4. Structure of the ESFS 
 
4.a What is your assessment of the structure of the ESFS? 
 
Whether the present structure of the ESFS bears up can be assessed only at a later 
point in time. In particular, it is necessary to await the impact of establishing an SSM. 
 
 
4.b.Does the structure of the ESFS facilitate the identification, monitoring and 
mitigation of systemic risk in the EU financial sector? Please explain. 
 
Reference is made to the reply to question 4.a.  
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4.c. Do you consider that the ESFS can be further simplified in order to tangibly 
enhance coherence between the ESAs and the ESRB? Please explain and add concrete 
suggestions, where possible. 
 
Given the lack of insight in this respect, no comments are possible. 
 
 
4.d. Do you consider that the structure of the ESFS, in particular the roles of EBA and 
ESRB, will need to be revisited in light of the establishment of the Single Supervisory 
Mechanism (SSM) and the new role of the ECB within the ESFS? Please explain and 
add concrete suggestions, where possible. How should synergies in terms of 
supervision within ESFS including ECB be exploited? Please explain. 
 
Stronger analysis and coordination of the institutional roles within the supervisory 
architecture would be desirable against the background of the SSM to be established. 
 
 
4.e. From your experience, do you think that the ESAs and ESRB attract a sufficient 
number of diverse and excellent staff? If not, why not? If you identify room for 
improvement, please specify how this could be addressed. 
 
No comments are possible in this respect. 
 
 
5. Miscellanea 
 
5.a. Do you have any other comment on the effectiveness and efficiency of the ESAs 
and ESRB within ESFS and on ESFS in general? Please indicate whether the 
Commission may contact you for further details on the information submitted, if 
required. 
 
Consultations should already be carried out in the various official languages, but at 
least the final document should be made available simultaneously in the official 
languages. 
 
Under this aspect, the matter could also be addressed, for example, that as in the past 
there is no adequate consideration of the specifics of different legal forms and 
markets. As in the past, the concept of proportionality does not appear prominently 
enough. The orientation to the legal form of the public limited company and the 
development of a single rule book within the meaning of a rather egalitarian 
understanding of the laws and regulations dominate. It could also be considered 
whether, for example in the Joint Committee, a specific group for horizontal issues 
should be set up which acquires corresponding specialised knowledge of the specifics 
of legal forms so that the special needs of these legal forms are also incorporated in 
an appropriate form in the work of the ESAs and especially at the EBA. 
 
 


	Comments

