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1.1 Effectiveness and efficiency of the ESAs in accomplishing the tasks which have 
been entrusted to them 

1.1.a. How do you assess the impact of the creation of the ESAs on the financial system in 
general and on 

(i) financial stability 

(ii) the functioning of the internal market 

(iii) the quality and consistency of supervision 

(iv) consumer and investor protection 

in particular? 

The creation of ESAs has been a dramatic improvement on the path to the integration of 
financial market in Europe. The system of Level 3 Committees (CESR, CEBS and 
CE10PS) worked for some years but the regulation became more complex and the 
markets more integrated so that the financial design became increasingly inefficient. 

Many problems progressively emerged. There was an uneven, bad or no implementation 
by Member States despite the Lamfalussy architecture. The governance of Level 3 
Committees led to ineffective guidelines to their members (the national competent 
authorities). The EU Commission did not enforce sufficiently Level 4 against Member 
States that formally implemented fairly well the EU framework (cutting and pasting EU 
directives) but in reality put obstacles against integration. There were many tensions 
between federal and national rules, between EU financial regulation for listed companies 
and their national company law, between cross-border crisis management and shareholder 
rights especially for listed financial intermediaries. Financial regulation and supervision 
on individual financial institutions as performed only with micro-prudential approach: 
there was a lack of focus on systemic stability and macro-prudential dimension, without 
understanding that micro stability does not necessarily guarantee macro stability. 
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Increasing cross-border issues and burden sharing were and are still unsolved so that, as it 
is often said, large pan-EU intermediaries are European (global) in life but national in 
death. National authorities in charge of supervising EU cross-border intermediaries turned 
out to be insufficient and ineffective with many conflicts between home and host country 
(due to incentives not aligned), uncoordinated responses, and, especially, ring-fencing. 

Within this framework, the crisis of 2008 has revealed important shortcomings in 
financial supervision, which has failed to anticipate adverse macro-prudential 
developments and prevent the accumulation of excessive risks in the financial sector. The 
absence of macro-prudential oversight both at the national and the European level, the 
scarce level of competence of many supervisors and their lack of coordination in 
supervising cross border group helped the propagation of financial distress due to the 
excessive leverage taken by financial institutions without any warnings by competent 
authorities, happy to see that Basle 2 requirements, just approved by themselves, were 
formally abided by. 

The impact on financial stability has been more relevant for ЕВА and less for the others. 
It is too early to evaluate the effect on the functioning of the internal market because many 
of the technical standards (both regulatory and implementing) has been adopted only 
recently. Up till now ESAs have not contributed substantially to the quality and 
consistency of supervision of national competent authorities, probably because of their 
weak governance (see later). 

Consumer and investor protection has not been impacted due also to the wrong design of 
the three regulations: all citizens who deal with financial markets are "investors" and 
should be protected by a single agency and not by different agencies, already in charge of 
micro-prudential issues. That is why it is absolutely necessary to empower only one ESA 
of investor protection for all financial sectors (banks, insurance and securities) (see later 
our response 4d). 

1.1.b. Do the ESAs' mandates cover all necessary tasks and powers to contribute to the 
stability and effectiveness of the financial system? Are there elements which should be 
added or removed from the mandate? Please explain. 

The lack of clarity with respect to the scope requirements which apply to ESMA's 
activities should be addressed. 

In particular, Regulatory and Implementing Technical Standards (RTS and ITS, 
respectively art. 10 and 15 of ESMA Regulation) may be proposed by ESMA with 
respect only the topics listed in Article 1(2) where the relevant legislative delegation has 
been conferred by the co-legislators and not to the topics indicated in Article 1(3) (i.e. 
corporate governance, auditing, and financial reporting or takeovers). Similar limitations 
(to art. 1(2)) deals with the scope of ESMA action with respect to breach of Union Law by 
national competent authorities (art. 17) and settlement of disagreements (art. 19). 
Symmetric limitations exist for the other ESAs. 

Currently, only Guidelines and Recommendations ( Article 16) or other forms of soft law 
can be adopted by ESMA in these areas, despite the efficiencies with respect to 
supervisory convergence which could follow. There are political complexities in changing 
ESMA's (and other ESAs) scope of activity: there may be resistance, for example, from 
Member States which have distinct authorities in charge of, for example, corporate 
governance issues or takeover matters, and which do not confer these functions on the 
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financial markets authority (ie. in the UK, the Takeover Panel and the Financial Reporting 
Council and in Austria, the Austrian Takeover Commission. Nevertheless, it is important 
to correct this omission for all three ESAs to ensure that their ability to shape supervisory 
convergence is not inefficiently restricted to the topics listed in art. 1(2). 

I. I.e. In your view, do the ESAs face any obstacles in meeting their mandates? If yes, 
what do you consider to be the main obstacles? Please explain. 

A more effective system could be one based on tacit approval - rather than express 
endorsement - by the Commission, that would retain the ability to veto and/or to modify 
draft technical standards prepared by ESMA. In other words, the Commission would 
enjoy a power comparable to a call option on the final step of the (quasi-regulatory or 
supervisory) administrative process, substantially in line with its current position. At the 
same time, the process would be streamlined whenever - as the case will ordinarily be -
no need for intervention arises, because the option would be exercised only when "in the 
money", namely when there is room for improving the quality of regulation. 

1.1.1. Work towards achieving a sinale rulebook - regulatory activities 

1.1.a. Do you consider that the technical standards and guidelines/recommendations 
developed by the ESAs have contributed to further harmonise a core set of standards in 
the area of supervision (the single rulebook)? If you have identified shortcomings, please 
specify how these could be addressed. 

It is too early to evaluate the effect on the harmonization towards a single rulebook of the 
technical standards (both regulatory and implementing) because they have been adopted 
only recently. 

1.1.2. Common supervisory culture/conver sence of supervisory practices 

1.1.2.a. In your view, did the ESAs contribute to promoting a supervisory culture and 
convergence of supervisory practices? if you have identified shortcomings, please specify 
how these could be addressed. 

The effective success of the convergence of supervisory practices and development of a 
supervisory culture will depend on the effective behaviour of the national competent 
authorities. 

In this regard, the peer review foreseen in Art. 30 is very important especially because it 
can be made public. But the result of the evaluation process may be disclosed publicly, 
only "subject to the agreement of the competent authority that is the subject of the peer 
review". This limitation, which was proposed by the Council, is likely to affect negatively 
the name-shame implicit in the public disclosure of bad results. 

At the same time, ESAs should solicit comments by stakeholders when drafting EU peer 
reviews in order to have possibly even more useful comments than those coming from the 
reviewed authorities themselves. 

Moreover, we think that, in the future, two important ESAs' activities will effectively 
contribute to build a common supervisory culture and consistent supervisory practices: i) 
providing opinions to competent authorities and ii) establishing cross sector, cross-country 
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and cross-authorities training program, possibly with the participation as attendees or 
speakers also from stakeholders. 

1.1.3. Consistent application of legally binding Union acts 

1.1.3.a. In your view, do the procedures on breaches of EU law (Article 17 ESAs 
Regulations) and binding mediation (Article 19 ESAs Regulations) ensure consistent 
application of EU law? If you have identified shortcomings how could these be 
addressed? 

According to art. 17(8) of ESAs Regulations, in its annual report, the Authority shall set 
out which competent authorities and financial market participants have not complied with 
the formal opinions or decisions referred to in paragraphs 4 and 6 of Article 17. In order to 
give more disclosure to the work of ESMA, and allow stakeholders to evaluate its 
effectiveness, it is important to extend disclosure in the annual report, possibly on an 
anonymous basis, also to the recommendations addressed by ESA to competent 
authorities based on art. 17(3). 

1.1.4. Emergency situations 

1.1.4.a. Do you consider the ESAs' role in emergency situations appropriate? Please 
explain. 

Regarding the action in possible emergency situations, which possibly may arise all of a 
sudden, a critical issue is the lack of possibility for an ESA itself (and the ESRB) to 
declare the existence of an emergency: the ESA should rather "issue a confidential 
information to the Council (...). The Council shall then assess the need for a meeting" and 
then inform the Commission and EU Parliament (Art 18). 

While this cumbersome process may be appropriate for the evaluation of a macro-
systemic emergence, it is obviously incompatible with the timing of a micro-emergency 
situation which may require ESMA, for example, to decide on a Sunday night to suspend 
trading on certain classes of financial instrument or to limit short selling. Moreover, 
according to the safeguard clauses (Art 38), the ESAs shall ensure that no decision 
adopted in the case of an emergency situation and settlement of disagreements impinges 
in any way on the fiscal responsibilities of Member States. The concept of 'fiscal 
responsibility', as it has been proposed, seems vague and potentially too extended, thus it 
could generate controversies. Furthermore, in the case of ESMA, the typical decision in 
case of an emergency situation (such as we have mentioned above, suspension of trading 
and limitation of short selling) by definition would be excluded by Art 18. 

1.1.5. Coordination function (Art 31 ESAs Regulations) 

(Not applicable) 

1.1.6.Tasks related to consumer protection and financial activities 

(not applicable) 

1.1.7. Direct supervisory powers 

1.1.7. a. How do you assess ESMA 's direct supervisory powers in the field of C RA ? 
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1.1.7,b How do you assess ESMA's performance for the registration and supervision of 
credit rating agencies (CRAs)? 

1.1.7.c. Do you consider that further responsibilities of direct supervision should be 
entrusted on one or more of the ESAs, particularly with regard think to institutions or 
infrastructures of pan- European reach? Please explain. 

Regarding direct supervisory powers on entities with Community-wide reach or economic 
activities with Community-wide reach: it was foreseen in the Commission proposal for all 
the ESAs but only ESMA kept this power related to CRAs and, later, trade repositories. 

First of all, it is necessary to enlarge this kind of function on all the ESAs, with respect to 
all the sensible cross-border entities and market infrastructures like trading platforms, 
central clearing counterparties and central securities depositories. Secondly, the real 
milestone would be to attribute, to ESAs, supervisory competence on entities with 
Community-wide reach in order to have a truly European System of Financial 
'Supervisors': these powers should be non-exclusive in order to use also the expertise of 
national supervisors, as in the SSM model. 

1.2.Govemance of the ESAs 

1.2.1. General governance issues 

1.2.a. Are the governance requirements sufficient to ensure impartiality, objectivity and 
autonomy of the ESAs? Please explain. 

1.2.b. How do you assess the accountability requirements? If you identify shortcomings 
please specify how they could be addressed. 

1.2.2. Decision-making bodies and voting modalities 

1.2.2. a. Does the current composition of the Board of Supervisors (BoS) ensure that it acts 
efficiently? If you identify shortcomings please specify how they could be addressed. 

1.2.2.b. Does the composition of the Management Board ensure that the ESAs are run 
effectively and perform the tasks conferred on them? If you identify shortcomings please 
specify how they could be addressed. 

A critical issue of ESAs' efficiency relates to their governance. 

Today, the Board of supervisors and the Management Board are composed of national 
competent authorities (plus the Chairman and some non-voting observers). This kind of 
composition does not necessarily guarantee the efficiency of ESAs decisions, or ensure 
the requisite degree of independence, as it embeds the interests of national authorities. 
This governance may be a factor which makes it more difficult to take action in sensitive 
areas, particularly with respect to Article 17 enforcement action. 

When the ECB was created, the choice was made to add six 'other' members to the 
Governors of Central Banks of the Euro Countries in the Governing Board and of the 
Governor of the EU Countries in the General Council: the six independent members, 
appointed by the European Council, constitute the executive board of the ECB. 

A similar choice should be made for the ESAs. 

The Management Board should be composed of six independent and highly-qualified 
individuals, including the Chairman, appointed by qualified majority of the Council and a 
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non-binding opinion of the European Parliament. Its mandate should be strengthened 
accordingly. 

The Board of Supervisors should be composed of the head of the national competent 
authorities plus the 6 members of the Management Board: the chairman of the 
Management Board should obviously coincide with the Chairman of the Board of 
Supervisors (BoS). This new framework would lead to more effective ESA governance, 
and may overcome the natural resistance of some national competent authorities to 
promote, through a central body, convergence in regulation and supervision - particularly 
given the radically different powers which the ESA can exercise as compared to the 
precursor Level 3 Committees. Furthermore, members of the Supervisory Board should be 
appointed in the first instance with different mandates (50% for three years; and 50% 
members, including the chairman, for six years) in order to have de facto a staggered and 
more independent board. 

Moreover the current asymmetry of the chairman, who is not voting in the BoS (where his 
vote would have been irrelevant, given the other 27 votes in the Board) and he is voting in 
the management board (where there are only six votes), should be corrected. 

Finally, the ESA Chairman should also have a casting vote both in the Management Board 
and in the BoS. 

1.2.3. Financing and resources 

(not applicable) 

1.2.4.Involvement and role of relevant stakeholders 

1.2.4. a. How would you assess the impact of the relevant stakeholder groups within the 
ESAs on the overall work and achievements of the ESAs? 

From the standpoint of accountability, engagement of multiple stakeholders in the 
governance of the agencies enhances regulators' responsiveness to the relevant 
constituencies, since these latter will have a say in the regulatory process, and may reduce 
the risk of capture by other, possibly conflicting, stakeholders. From the perspective of 
legitimacy, early involvement of the groups of interests which will be affected by new 
regulation increases the likelihood of spontaneous compliance, thus enhancing the 
effectiveness of the soon-to-come rules by providing incentives which go beyond the 
traditional command and control approach based on the deterrence of sanctions. Finally, 
from the point of view of effective rulemaking, stakeholder engagement embeds wider 
expertise in the regulatory process, thus increasing the quality of the information available 
to the authority and enhances the debate over proposed rules even in circumstances where 
some constituencies would otherwise be excluded because of the technical nature of the 
issues at stake. 

Concerns for legitimacy, accountability, and effectiveness explain why stakeholder 
participation is often ensured on a self-regulatory basis, as was the case, before the 
creation of ESMA, for CESR's Market Participants Consultative Panel, which along with 
other expert groups set up on specific topics assisted CESR in the performance of its 
tasks. Although other instruments, such as public consultations, may provide a reliable 
source of expertise and enhance stakeholders' engagement, the experience shows that this 
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is not sufficient. Early involvement of private sector is pivotal in order to properly 
approach from the very beginning the matter to be addressed, while gathering information 
only after an initial position is already crystallised in a draft position expose the regulatory 
process to confirmation biases and framing effects. At the same time, confirmation biases 
on the appropriateness of regulatory measures already in force may also be reduced by 
continuous shareholder engagement, which can shed light on the need to review existing 
rules become obsolescent. 

With respect to ESMA experience, the impact of the creation of the Securities and 
Markets Stakeholder Group has been relevant. The quality of consultations has improved 
because there is a very early confrontation by ESMA with the Stakeholders group which, 
respecting the different roles, allow a deeper content of the documents. 

1.2.4.b. Are you satisfied with the quality and timeliness of consultations carried out by 
the ESAs? 

Consultation process has been quite comprehensive and well prepared by ESAs, in 
particular by ESMA. There is an important drawback which affects the possibility for 
ESas to receive contractive and well pondered comments by stakeholders which relates to 
the dramatically short deadlines for answers. But this is mainly due to the short deadlines 
given to the Commission and ESAs in Level 1 rather than an inefficient managing of 
deadlines from ESAs; At the same time, it would be difficult, for example for ESMA to 
start working to draft technical standard before the final approval of Level 1 Directives orr 
Regulation, because they are often changed in substantial details at the very last moment. 
In this regard, an important role to stakeholders has been attributed by the creation of the 
Stakeholder groups ex article 39 of ESAs Regulations. Furthermore, at least ESMA has 
given great care in appointing stakeholders also in its renewed standing committees 
(Corporate Finance, Corporate Reporting and Secondary Markets) 

1.2,4. c. Are you satisfied with the appointment procedures for the stakeholders group? 

Yes, the balance in the composition foreseen in the ESAs regulation should be retained. 

1.2.4.d. In your experience, does the composition of stakeholder groups ensure a 
sufficiently balanced representation of stakeholders in the relevant sectors? If not, which 
areas appear to be insufficient/overly represented? 

Probably, issuers are underrepresented because they are counted in the greater category of 
financial market participants. 

1.2.4.e. Is the work undertaken by the stakeholder groups sufficiently transparent? Do you 
see areas where the transparency could be improved? 

Yes 

1.2.4.f. in your experience, are the ESAs' stakeholder groups sufficiently accessible for 
stakeholders not directly represented in these stakeholders groups? 
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Yes 

1.2.5. Joint bodies of the ESAs 

(Not applicable) 

ESRB 

2.1.ESRB's mandate and experience 

2.1.1. Risk identification and prioritisation 

2.1.1.a. What are your views on the ESRB mandate? If you think it should be amended 
please specify how. 

ESRB is responsible for the macro prudential oversight of the European financial system, 
using possibly the information coming from the ESAs while it is quite impossible for 
ESRB to request information on individual financial institutions from national 
supervisors. The conditions set out in art. 15 of Reg. 1092/2010 are very stringent: they 
should be relaxed. 

2.1. l.b. What are your views on the definition of systemic risk, as provided by the ESRB 
Regulation? If you think it should be amended, please specify how. 

Systemic stability is not easily distinguishable from the traditional objective of monetary 
policy, especially when the central bank is not losing sight, as the US FED did it during 
the last decade, of the prices of financial assets (and real estate) as well as inflation rate 
and salaries. Accordingly, macro-stability should have been located inside the European 
system of central banks (ESCB) but the resistance of the non-euro countries made it 
impossible to assign directly the task to ECB and the ESCB. It is true that the secretariat 
task is formally assigned to the ECB, but Council Regulation 1096/2010 is legally based 
on Article 127(6) of the Treaty according to which the Council, acting by means of 
regulations in accordance with a special legislative procedure, may unanimously, and after 
consulting the European Parliament and the European Central Bank, confer specific tasks 
upon the European Central Bank concerning policies relating to the prudential supervision 
of credit institutions and other financial institutions "with the exception of insurance 
undertakings". But systemic stability regards also insurance undertakings and in fact 
EIOPA is a member of ESRB: the Treaty should be amended in this regard, but in the 
meanwhile there is a fragile legal base when ESRB deals with insurance dossier. 

2.1.2. Timeliness and appropriateness of warnings and recommendations 

2.1.2.a. What are your views on the powers conferred to ESRB by the ESRB Regulations ( 
the power to issue warnings and recommendations)? Are they sufficient? Please explain. 
What are your views on the use of ESRB has made of these powers? 

ESRB may provide private warnings and, "where appropriate" issue private 
recommendations. Both measures can be general or specific and addressed to the 
European Union as a whole or to Member States, to the ESAs or to national authorities. 
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There is no provision that allows ESRB to issue a warning directly to a single 
intermediary: this may seem correct because the ESAs (and now ECB within the SSM) 
should be in charge; but in case of a systemically important financial institution, it could 
be appropriate to allow ESRB to do it. ESRB can also decide on a case by case basis to 
disclose its private warnings and recommendation to the public. This is probably an 
exceptional situation where the public should be informed as soon as possible: but art. 18 
makes it impossible to disclose a warning in a short time because before doing that, the 
Council should be informed "sufficiently in advance" and inform the addressee "in 
advance" (in this case there is no specification of "sufficiently", implying that the 
addressee can receive the info just before the publication). It is puzzling that the 
publication of the recommendation by the ESRB may be decided only after having 
informed the Council sufficiently in advance so that it is able to react. It is well known 
that Member States do not like to be warned when they conduct destabilizing policies and 
find easily the agreement to hide to public opinion embarrassing events. Thus, the sort of 
censorship of the Council should be removed. 

2.1.3. Implementation of warnings and recommendations 

(Not applicable) 

2.2. Institutional framework and governance of the ESRB 
(Not applicable) 

2.3. access to data 

(Not applicable) 

2.4. ESRB external relations and communication 
(Not applicable) 

3. Cooperation and interaction between the ESAs (micro level) and ESRB (macro level) 
(Not applicable) 

4. Structure of the ESF S 

4.a. What is your assessment of the structure of the ESFS? 

4.b. Does the structure of the ESFS facilitate the identification, monitoring and mitigation 
of systemic risk in the EU financial sector? Please explain. 

4.С. Do you consider that the ESFS can be further simplified in order to tangibly enhance 
coherence between the ESAs and ESRB? Please explain and add concrete suggestions, 
where possible. 

4.d. Do you consider that the structure of the ESFS, in particular the roles of ЕВА and 
ESRB, will need to be revisited, in light of the establishment of the Single Supervisory 
Mechanism (SSM) and the new role of the ECB within the ESFS? Please explain and add 
concrete suggestions, where possible. How do you think that the current system of macro-
prudential oversight could change given the new role of the ECB in the SSM? Where 
would you see the role and strength of the ESRB as a macro-prudential supervisor within 
this new set-up? 
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The structure of financial market supervision in the EU countries has been affected by the 
structure and the evolution of the domestic financial system as well as by the legal system 
in place. 

The different objectives of regulation, the different markets, and intermediaries have been 
assigned to one or more authorities. Financial regulation aims to correct market 
imperfections and unfair distribution of the resources, while pursuing four general 
objectives: macro-stability of the system, micro-stability of the intermediaries, market 
transparency and investor protection, and, last but not least, efficiency/competition. 

In order to pursue these four objectives, there is neither a unique theoretical model nor just 
one practical approach to the regulation and supervision of financial markets. Pros and 
cons have been extensively discussed by many studies and significant differences are 
found in the literature in terms of both definition and classification of regulatory models 
and techniques. And it is difficult to observe in reality the adoption of regulatory schemes 
that are fully consistent with one theoretical model. 

We think that a more appropriate solution for the ESAs is to propose a "3-peaks model" 
designed by objective. Our proposal assigns macro-stability to the ESRB with the support 
of ECB, and the other two objectives of prudential regulation and investor/consumer 
protection to two new ESAs: the European Prudential Authority in charge for the 
regulation of the micro stability for all entities (banks, UCITS, investment firms, 
insurance firms), working in close cooperation with the SSM; the European Investor 
Protection Authority in charge for all transparency issues and business conduct rules and 
supervision on all entities and markets. 

Our proposal is in line also with the De Laroisere Report, according to which the 
regulatory framework should evolve 'towards a system which would rely on only two 
Authorities. The first one would be responsible for banking and insurance issues, as well 
as any other issue which is relevant for financial stability (e.g. systemically important 
hedge funds, systemically important financial infrastructures). The second Authority 
would be responsible for conduct of business and market issues, across the three main 
financial sectors. Combining banking and insurance supervisory issues in the same 
Authority could result in more effective supervision of financial conglomerates and 
contribute to a simplification of the current extremely complex institutional landscape' 
(point 216, p. 58). 

5. Miscellanea 

(Not applicable) 

Rome, July 31st, 2013 
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