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Response to European Commission’s 

Consultation on the Review of the European System of 
Financial Supervision 

(July 2013) 

 
INTEREST REPRESENTATIVE REGISTER ID: 94607479886-02 
AMUNDI: 90, boulevard Pasteur 
F 75015 PARIS 

Amundi is a leading asset manager, ranking second in Europe and among the top ten in the 
world with assets under management close to 750 billion euros at the end of March 2013. It is 
active in many different countries and serves a diversified clientele of retail, corporate and 
institutional investors through a large range of products and investment solutions.  
 
Amundi considers that the current assessment of  ESA’s work, not yet 3 years after their launch, 
is an illustration of a real democratic process within Europe. Therefore, we take the time to 
answer to this questionnaire and address only those questions where we feel that we have 
comments to produce. Amundi recommends that such an inquiry be conducted on a regular 
basis, 3 years being appropriate.  

As a leading asset manager, Amundi deals most with ESMA and very rarely with other ESAs. 
Although some consultations have recently been conducted jointly by different  ESAs, examples 
will generally refer to ESMA.  

If it globally agrees that ESMA has made a great job globally, Amundi wishes to underline the 
following features as a foreword to this consultation: 

• After a period of urgent necessity to restore financial stability, ESMA’s work program 
should focus on implementing the common rule book and supervising its consistent 
application in all member States; 

• European Commission is higher than ESMA in the European hierarchy and ESMA 
should limit its action to its specific mandate and should not have proper initiatives in 
fields that depend from other European institutions; 

• Proceedings in ESMA would be greatly improved if ESMA accepted to be more opened 
and accessible for professionals; stakeholder group selection process should be 
reviewed, its agenda made public, staff of ESMA should be more accessible, even in a 
period of consultation, and be in direct contact with stakeholder groups… Operational 
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considerations and remarks expressed in consultations should be more often heard and 
taken into account. 

  1. The European Supervisory Authorities (ESAs)  

1.1. Effectiveness and efficiency of the ESAs in accomplishing their tasks  

1.1.a. How do you assess the impact of the creation of the ESAs on the financial system in 
general and on (i) financial stability, (ii) the functioning of the internal market, (iii) the 
quality and consistency of supervision, and (iv) consumer and investor protection in 
particular?  

ESAs activity should be analysed with reference to their main tasks. ESMA role appears to be 
threefold: 

• Advise Commission and Council on technical subjects with reference to new regulations; 
then participate to the level 2 and mainly level 3 regulations through RTS and ITS  

• Enforce consistent implementation and application of EU rules, what constitutes the level 
4 of the Lamfalussy process 

• Supervise CRAs, and tomorrow TRs, directly. 
 

Amundi has a positive opinion of the way ESMA proved able to affirm its authority within this 
framework. If the general final goals which are listed in the question are globally properly 
served, the role of ESMA on financial stability can be criticized as international discussions 
evidence a lack of understanding of the European framework for asset management. Two 
examples : 

• Preeminence of the banking model: ESMA should be closer to the professions it 
regulates and act as their representative in international bodies. Other ESAs appear to 
promote their profession more. For example EBA has been good at imposing the 
approach of the banks in risk management of other professions. This is inadequate for 
asset management which is a highly regulated activity working on clients’ money with a 
very low leverage (if any).  

• Shadow banking: the common definition of shadow banking, which is very linked to 
systemic risk is, in fact, misleading: the name itself of course, as most shadow banking 
entities and activities have nothing of shadow, but the scope is not appropriate either. 
Most entities and activities of the “shadow banking system” are components of the 
market finance and should not be focused on when coping with systemic risk. What 
should be considered are all financial instruments and techniques which may provide 
systemic risk, i.e. among others: 

- highly leveraged funds 

- chain collateralisation and excessive re-use 
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- chain securitization 

- collective investment schemes which higher risks of systemic runs due to their size 
or to the way they are conceived (CNAV funds) 

ESMA should have promoted such an approach with reference to the European asset 
management industry. Such alarming a figure as 60 trillion $ of shadow banking 
activities would then not circulate. 

1.1.b. Do the ESAs’ mandates cover all necessary tasks and powers to contribute to the 
stability and effectiveness of the financial system? Are there elements which should be 
added or removed from the mandate? Please explain?  

We think that ESMA’s mandate is adequate. However, it could be questioned whether in some 
instances ESMA did not go beyond its mandate (e.g. guidelines on ETFs and other UCITS 
issues and guidelines on financial indices).  

The objective to restore financial stability had to be dealt with on an emergency basis. That 
prompted an important number of structural measures, for example on derivatives through 
EMIR. But it is not ESMA’s role to directly supervise all types of actors. Thus we expect that in 
the future this objective of financial stability will require less energy from ESMA and enable it to 
focus on the single rule book and its consistent implementation.  

1.1.c. In your view, do the ESAs face any obstacles in meeting their mandates? If yes, what 
do you consider to be the main obstacles? Please explain.  

ESMA’s should focus much more on the essence of its mandate and implement efficient 
consistency among European states on securities and asset management regulations. 
Conversely, it should not intervene on topics which are in the hands of the Commission and 
practice a sort of race to go faster than the Commission/ Parliament/ Council debates. The 
legislative procedure is rather long but it is the way Europe is being built and it is not for ESAs 
and ESMA in particular to try and change the rules. More specifically we can mention that 
ESMA took, unwisely in our mind, steps to promote regulation or consultation (i) on ETF and 
UCITS on a topic that was part of the Commission’s so-called UCITS 6 consultation without 
referring to it or (ii) on indices at a time when the Libor discussion was on its way internationally 
and at the level of the Commission in Europe. 

1.1.1. Work towards achieving a single rulebook - regulatory activities  

1.1.1.a. Do you consider that the technical standards and guidelines/recommendations 
developed by the ESAs have contributed to further harmonise a core set of standards in the 
area of supervision (the single rulebook)? If you have identified shortcomings, please 
specify how these could be addressed.  
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Yes, we believe that the technical standards and guidelines/recommendations developed by the 
ESAs have contributed to further harmonise a core set of standards in the area of supervision.  

However, we have identified the following shortcomings: 

• There is an issue regarding the timeliness and implementation of these standards. 
Indeed, the guidelines/recommendations are sometimes issued late and set out 
unrealistic implementation deadlines. On that point we strongly resent the lack of 
consultation with professionals who are the only ones to be in a position to provide 
realistic and operational views.  
 

• The status given to ESMA’s guidelines is not always the same from one national 
regulator to another. Indeed, the principle of “comply or explain” very often leads in 
practice to diverging national implementations, which goes against the principle of 
regulatory harmonisation across Europe. 
 

• We believe that some of ESMA’s guidelines infringe the level 1 provisions of the UCITS 
Directive (e.g. on ratios): we feel that ESMA exceeded its powers in clarifying level 1 
provisions and contradicted them. We experienced even that major changes in ratios as 
commonly understood in several European countries were decided not even in the 
framework of guidelines but in the Q and A referring to the guidelines. We strongly 
oppose that policy of lawmaking in lowest level texts. 
 

• The consultation process relating to the preparation of the guidelines/recommendations 
has some shortcomings as mentioned above. We believe that ESMA should try and 
make sure it takes into account the different models existing in the EU (e.g. distribution 
models) instead of being dogmatic and, in the end, biased.  
 

1.1.1.b. What is your assessment of the work undertaken by the ESAs as regards providing 
opinions (e.g. technical advice) to the EU institutions?  

We believe that the work undertaken by ESMA as regards providing opinions to the EU 
institutions is very useful and consider that EU institutions should more often consult ESMA (on 
Money Market Funds for example where the Commission should more highly regard ESRB’s 
recommendation of December 20, 2012). However, such work could be fairly improved.  
 
Indeed, some provisions adopted by ESMA may not be in line with level 1 provisions, therefore 
creating inconsistencies across the texts adopted by the different institutions. The sequence in 
which the texts are wrought out might not always be completely logical. It seems obvious that 
level 2 measures should be elaborated after level 1 measures have been finalized and level 3 
measures after level 2. In other words, the preparation of rules should be organized and 
methodical despite short delays and tight time schedules. 
 
In addition, ESMA seems to overlook real operational challenges and introduces rules that 
cannot technically be implemented in the delays provided for. As an example, the “short 
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confirmation” rule as expressed in RTS under EMIR is not possible to comply with immediately 
for those deals that are not confirmed on a platform. 

1.1.2. Common supervisory culture/convergence of supervisory practices  

1.1.2.a. In your view, did the ESAs contribute to promoting a supervisory culture and 
convergence of supervisory practices? If you have identified shortcomings how could these 
be addressed?  

ESAs have contributed to promoting a supervisory culture and convergence of supervisory 
practices. In particular Amundi thinks that regular “peer reviews” among supervisors is a proper 
way to identify best practices and spread them. We also agree that referring to ESMA to decide 
on diverging interpretations (“trash ratio” in UCITS for example) among supervisors is a useful 
tool to implement convergence.  
However we have already mentioned the short comings of the extensive usage of the “comply 
and explain” rule which more often than thought ends up in divergences. 
 
1.1.3. Consistent application of EU law  

1.1.3.a. In your view, do the procedures on breaches of EU law (Article 17 ESAs 
Regulations) and binding mediation (Article 19 ESAs Regulations) ensure the consistent 
application of EU law? If you have identified shortcomings how could these be addressed?  

Amundi sees these procedures as positive both to comfort ESMA’s authority and to develop 
better consistency in the application of the European single rule book we aim at. However, 
these procedures seem largely theoretical to date, except for the ruling on the “trash ratio” within 
UCITS. 
 
1.1.4. Emergency situations  

1.1.4.a. Do you consider the ESAs' role in emergency situations appropriate? Please 
explain.  

Amundi feels that in emergency situations the lead should be devoted to the national authorities 
as they have the advantage of proximity and in depth knowledge of local situations. The role of 
ESMA should be to organize proper guidance in emergency situations within the limited 
framework of its mandate.  
 
1.1.5. Coordination function (Art 31 ESAs Regulations)  

1.1.5.a. Do you think that the coordination role of the ESAs is appropriate? If you have 
identified shortcomings, please specify how these could be addressed.  

Yes, we think that the coordination role of the ESAs is appropriate. Coordination is particularly 
crucial for ESMA. 
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1.1.5.b. In your experience, to what extent have coordination activities carried out by the 
ESAs contributed to promoting a coordinated EU response to adverse market conditions? 
Please explain.  

We believe that the ESAs have allowed for a better coordinated EU response to adverse market 
condition (e.g. short selling).   
 
1.1.6. Tasks related to consumer protection and financial activities  

1.1.6.a. How do you assess the role and achievements by the ESAs in the field of consumer 
protection? Please specify the main achievements by each ESA.  

In the field of consumer protection, in particular, we think that there is a tendency to impose 
regulation in some fields which should remain considered as good practices and which would 
better fit in codes of conduct provided by national associations. In this respect, the subsidiarity 
principle is often ignored by ESAs as well as by the European Commission. 

1.1.6.b. Are you aware of the warnings that were issued by the ESAs so far? If yes, please 
specify which ones and whether they have contributed to improve consumer protection or 
any other objective of the ESAs.  

ESMA’s warnings aimed at retail investors are infrequent and not largely publicized. It is 
important to determine under which circumstances national warnings might affect several other 
member States and to  decide whether it would be advisable : 

• To publish an ESMA warning 
• To create under ESMA’s supervision, a global data basis of all the warnings concerning 

investor protection of all national regulators. 
 
1.1.6.c. What are the main strengths and weaknesses of the current framework on 
consumer protection (Article 9 ESAs Regulations) and what would you suggest to address 
any possible shortcomings?  

Amundi strongly believes that ESMA should consider that different models may be developed in 
parallel and a “one size fits all” approach is not the unique way to enhance consumer protection. 
This point is in accordance with the respect of the subsidiarity principle. Furthermore, we 
consider that the analysis of costs implied by a new regulation and the results of impact analysis 
should be more often taken into account.  
Lastly, in terms of consumer protection the first concern of ESMA should be to take all steps to 
develop a real level playing field among competing offers that are not as much regulated and 
safe as UCITS and AIFs. 
  
1.1.7. Direct supervisory powers  

1.1.7.a. How do you assess ESMA’s direct supervisory powers? If you have identified 
shortcomings, please specify how these could be addressed.  
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The first field where ESMA has a direct supervisory role is CRAs. The second will be TRs. First, 
we consider as appropriate that supervision in these fields be made by ESMA. The issue that it 
raises is that of finances: the current principle is that regulated entities should pay for the 
expenses incurred by ESMA on behalf of their direct supervision. It sounds rational at first, but is 
potentially very dangerous at least for the following two reasons: ESAs are not commercial 
entities but public bodies and they should not try and balance costs and fees received sector by 
sector and at the end the cost is suffered by the investor whatever the route. 

1.1.7.b. How do you assess ESMA’s performance for the registration and supervision of 
credit rating agencies (CRAs)?  

It is not ESMA to blame for not achieving yet to delete references to external ratings in 
European regulations. But it is the key issue. It is very difficult to imagine such a text as 
Solvency 2 without mention of CRA’s ratings even if the issue of the cost of these data is not  
properly addressed by relevant authorities.  

1.1.7.c. Do you consider that further responsibilities of direct supervision should be 
entrusted on one or more of the ESAs, particularly with regard to institutions or 
infrastructures of pan-European reach? Please explain. 

Market infrastructures tend to be more transnational than other entities that are under ESMA’s 
jurisdiction. Thus, it is relevant to investigate whether direct regulation by ESMA would be more 
adequate.  

The question of CCP’s was largely debated when preparing EMIR. Amundi’s opinion is that the 
current view to have a college of regulators is adequate and should be tested. We also feel that 
central depositaries (CSDs) should keep their national supervision as long as a clear European 
legal and operational framework is not established. Amundi fears that the trend toward 
enlargement of CSDs activities in the trading and Repo of securities will lead to lower quality of 
CSDs and higher financial stability risk. The issue should urgently be dealt with before to many 
second class actors launch CSDs and SSS.  

1.2. Governance of the ESAs  

1.2.1. General governance issues  

1.2.1.a. Are the governance requirements sufficient to ensure impartiality, objectivity and 
autonomy of the ESAs?  

Yes, we think that the governance requirements are sufficient to ensure impartiality, objectivity 
and autonomy of the ESAs. 

1.2.1.b. How do you assess the accountability requirements? If you have identified 
shortcomings, please specify how these could be addressed.  
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Amundi thinks that the accountability requirements are adequate. However, the feeling that 
ESMA is an opaque structure should be mentioned when discussing governance. We suggest 
as a practical measure that ESMA make available a corporate organizational chart with names 
and phone numbers of the persons in charge of the different departments (say about 25 key 
people). In addition the name and data of those in charge of the different files should also be 
made public. 

xxxxx 

1.2.4. Involvement and role of relevant stakeholders  

1.2.4.a. How would you assess the impact of the relevant stakeholder groups within the 
ESAs on the overall work and achievements of the ESAs?  

We believe that the impact of the stakeholder group within ESMA on the overall work and 
achievements of ESMA is disappointing. Indeed, academics are over-represented whereas 
asset managers are under-represented. In addition, the high number of topics and heavy 
workload of the stakeholder group makes its work not as efficient as expected. 

As a way of progress Amundi suggests that the agenda of the stakeholder group be public and 
that the stakeholder group meetings be attended by the staff of ESMA at the level of the person 
directly in charge. This practice proves very efficient in France and AMF could provide helpful 
advice in that field.. 

1.2.4.b. Are you satisfied with the quality and timeliness of consultations carried out by the 
ESAs?  

Consultations are key opportunities for stakeholders to express views. Amundi tries and 
answers, directly and indirectly through the associations it belongs to, as often as possible. It 
confirms that sometimes delays appear to be very short especially when several consultations 
by different bodies run in parallel.  In that respect, having parallel consultations (post Libor 
consultation on indices for example) on the same topic by different European bodies is rather 
surprising and pernicious, as it evidences or at least suggests 

• a lack of coordination among European bodies and  
• an absence of respect of any hierarchy among them, when Treaties are rather clear on 

that. 
Please refer to our response to question 1.1.1.a - the guidelines/recommendations are 
sometimes issued late and set out unrealistic implementation deadlines.  

We regret that ESMA does not wish to meet with stakeholders when a consultation is under 
way. Indeed, exchanges may allow for a better understanding of what ESMA is asking for. 

In the end, it appears that the consultation process with ESMA is very formal and rarely leads to 
amendments. This could incentivize  some actors to avoid answering to ESMA’s consultations 
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and to devote more time to consultations of other entities, such as IOSCO, where experience 
shows that there is more room for discussion and amendments. This appears to be a great peril 
for ESMA’s authority. As an example of ESMA’s rigidity it was not possible to correct the 
appreciation by ESMA in proposed RTS under EMIR that UCITS were not liquid and thus 
should not be eligible as collateral or investment by CCPs because their managers may 
suspend redemption. If that is the case, the same is true for banks that may close down and not 
return deposits to their holders: these are extreme situations that only take place in exceptional 
circumstances with the prior approval of the local competent authority. 
 
1.2.4.c. Are you satisfied with the appointment procedures for the stakeholder groups?  

The appointment procedure is clear, but the process for decision making is totally opaque. We 
feel that talented people should be encouraged to candidate and that the support of 
representative associations and national regulators should be key in their selection. 
Professional expertise is in our view essential and recognition in one’s own country and 
professional environment is the best way to assess it. 

1.2.4.d. In your experience, does the composition of stakeholder groups ensure a 
sufficiently balanced representation of stakeholders in the relevant sectors? If not, which 
areas appear to be insufficiently/overly represented?  

1.2.4.e. Is the work undertaken by the stakeholder groups sufficiently transparent? Do you 
see areas where the approach towards transparency needs to be revisited?  

No, we believe that the work undertaken by the stakeholder groups is not sufficiently 
transparent. Indeed, we are not informed of the topics that the stakeholder group is working on. 
The agenda of their meetings should be made available more widely. Responsible staff of 
ESMA should present their work to Stakeholder group 

1.2.4.f. In your experience, are the ESAs, and in particular the ESAs stakeholder groups, 
sufficiently accessible for stakeholders not directly represented in these stakeholder 
groups?  

No, in our opinion the ESAs and the ESAs stakeholder groups are not sufficiently accessible for 
stakeholders not directly represented in these stakeholder groups.  

xxxxxx 

Contact  at AMUNDI :  
 
Frédéric BOMPAIRE   frederic.bompaire@amundi.com  
Public Affairs 
90, boulevard Pasteur 
75015 PARIS  
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