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UK response to the Commission Services consultation on  
the review of the European System of Financial 

Supervision 
 
 

General Themes 
Introduction 
The European System Risk Board (ESRB) was established in December 2010 and the 
European Supervisory Authorities (ESAs) at the beginning of 2011. Much of their first year 
was focused on institution building – in the case of the ESAs, this was on their 
transformation from Level 3 committees to Union agencies. A review that focused solely on 
performance would be quite thin and risk missing important issues of architecture. There 
are five points in this regard that are worth making. 
 
System management 
First, the European System of Financial Supervision (ESFS) has been a very positive 
development. It is built on the recognition by Member States and the Commission that 
supervision is a highly technical area, and that if it is to be done effectively within Europe, 
both they and the Commission would need to cede responsibility to an EU-level body with 
the independence and the legal and technical competence to make a difference. That 
difference may be summed up by the concept of system management. The ESFS agreement 
in 2010 placed system management squarely on the European map, defined the nature of 
that role, allocated it appropriately, and has thereby given that function much needed 
focus.  
 
The success of the ESFS and the ESAs within it will hinge on the degree to which the ESAs 
focus on their system management role and strengthen their capability in this area, rather 
than weakening their focus by seeking to undertake tasks that are not system management 
ones, such as undertaking day-to-day supervision. 
 
Since the ESAs and the ESRB are the EU’s system managers for European financial services 
regulation, it is worth identifying what this role involves. It includes: 
 Identifying key sources of risk – While national supervisors and central banks are 

well positioned to identify risk within their own markets, there will be some risks 
that are inherently EU-wide and others which may not be that material at the 
national level, but which may in aggregate be significant. An EU-level body is well 
placed to identify such risks and assess their likely impact should they crystalise; 
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 Analysing the economics of financial markets – A precondition for effective 
regulation is understanding market structure and the market and regulatory failures 
that result. Only then can rules be devised that are more likely than not to have their 
intended effect. While national supervisory and competition authorities are well 
placed to analyse their national markets, only EU-level bodies can pull such 
information together and undertake an EU-wide analysis; the ESAs have not devoted 
sufficient resource to this function; we consider that to strengthen this role the ESAs 
should also be responsible for assisting DG Comp in its analyses of market structure 
and the potential such structures provide for anti-competitive practices; 

 Creating a single rule book – Without a high level of internal coherence and EU-wide 
consistency, a single EU rule-book will amount to no more than all the EU-level rules 
that happen to be in force at a particular moment in time. A single EU rule-book, 
therefore, needs to contain rules that are correctly specified for the objective they 
are seeking to achieve, and which specify what is prohibited and what is mandated 
at the optimal level of detail. Correct rule specification is an iterative process, and 
therefore requires significant research capability, to ensure that there is precise 
evaluation of the impact rules have had; one implication of a single rule-book is that 
national discretions will be justified only on the basis of distinct market structures 
that promote competition, rather than impede it and make markets harder to 
contest;  

 Raising standards of supervision across the EU – This has two aspects, for standards 
may be low because national supervisory authorities do not have sufficient 
resources, have the wrong sort of resources, are inefficient or ineffective at 
discharging their core roles; or standards may be low because EU law is not be 
complied with. The ESAs have the tools to address both aspects. They may:  
 adopt opinions or guidelines that set out standards of good practice; 
 undertake peer reviews to identify standards of good practice and to assess 

how well supervisory authorities are achieving high quality outcomes; 
 investigate potential breaches of EU level rules – while enforcement has 

historically been a function of the Commission, it is a fact that the 
Commission has only had the resources to ensure correct transposition of 
directives into national law; it has not been equipped to assess whether the 
rules are then being applied properly; the ESAs are well positioned to 
discharge this role and then to work with the Commission to ensure that EU 
law prevails; and 

 We suggest that in addition the ESAs should develop performance indicators 
that would highlight the extent to which supervisory authorities are achieving 
their outcomes; it is important that such indicators should seek to measure 
what supervision is achieving in practice, rather than merely enumerating, for 
example, the number of inspections made. 

 Enhancing supervisory co-operation and improving supervisory co-ordination and 
information sharing – The ESAs have an important role in promoting effective 
supervisory colleges; this is one of the areas in which they have already shown their 
ability to raise standards; they also provide incentives for such co-operation by 
providing a means to address disagreements through the existence of binding and 
non-binding mediation. 
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These are the core aspects of system management, and they are quite distinct from the 
function of day-to-day supervision. The distinction between these two roles (system 
manager and day-to-day supervisor) is fundamental. In the past, the lack of functioning EU-
level system management meant that the EU did not have a single rule book, did not know 
whether existing rules were complied with, did not know whether the rules were having 
their intended effect or were resulting in market or regulatory failures, and did not know 
the areas in which supervision worked well and less well.  
 
It is important to note that successful system management requires clear focus and that 
such focus is not compatible with giving the system manager day-to-day supervisory 
responsibilities. A dual role would inevitably lead to a conflict of interest within an ESA, 
because it could not dispassionately assess from a system management perspective its own 
role in day-to-day supervision – which is one of the reasons why heads of government 
agreed that day-to-day supervision belongs to the national not the EU level. 
 
The ESAs and the ESRB have made a good beginning, but it is only a beginning, and it is 
important that their role as system managers is consolidated and strengthened. The peer 
review work EIOPA has recently done assessing the Solvency II pre-application process of 
internal models demonstrates the importance of system management in identifying both 
standards of good practice and areas where national supervisory authorities could 
strengthen their performance. Building on and strengthening this role will involve the ESAs’ 
deepening their technical and legal capacity; by contrast, allocating to them responsibilities 
that would fragment their focus, would serve only to weaken this core function. It is worth 
recalling that the legislation establishing the ESFS broadly reflected the political agreement 
at the June 2009 European Council and rightly allocated to the European level responsibility 
for system management and kept at the national level responsibility for day-to-day 
supervision. 
  
The ESFS and banking union 
The second major theme is that banking union for the Eurozone does not change the need 
for a separate system manager and day-to-day supervisor. In fact, it reinforces it. This is 
because banking union does not represent a deepening of the internal market, but rather an 
inevitable aspect of currency union. An EU with a banking union whose supervision is 
delivered largely by the European Central Bank has a greater need for clearly differentiated 
system management. This is because banking union will result in a high level of 
concentration of banking supervision and this increases the importance of a strong and 
independent EBA that is able to identify weaknesses in day-to-day supervision. Such 
weaknesses will inevitably arise in an EU where most banking supervision will be delivered 
by the ECB and three or four national supervisors. Concentration is itself a source of risk, 
and the mitigation for it in this instance is a strong system management capability, to ensure 
that such risk is identified so that it may then be addressed. 
 
ESRB governance and banking union 
The third major theme is that transferring day-to-day responsibility for the supervision of 
Eurozone banks to the ECB has major implications for the governance and resourcing of the 
ESRB. Currently, the ECB is required to ‘ensure’ the ESRB. The ECB houses the ESRB, it 
provides most of the staff as well as the computer systems. However, once the ECB 
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becomes responsible for banking supervision, the responsibility of the ECB for the ESRB will 
need to change to reflect the fact that the ESRB will need to take a separate and 
independent view of macro-prudential issues, which will also fall within the ECB’s 
competence. New arrangements as regards governance, staffing, senior appointments and 
resourcing will need to be developed. The guiding principle should be parity of involvement 
between the ECB and national central banks and supervisory authorities. 
 
Currency union is limited to the banking sector 
The fourth major theme is that the advent of banking union does not imply that there 
should be a securities union or an insurance or occupational pensions union. Banking union 
is an aspect of the single currency and is therefore part of currency union, with supervision 
provided by the central bank, the ECB. The focus of banking union is rightly on the 
operational identification and mitigation of risk by the ECB, i.e. it covers banking supervision 
and does so because banks are the key transmission mechanism for risk within a currency 
union. This transmission mechanism does not occur in other sectoral areas, whether these 
be securities, insurance services, medicines, air transport, legal services or all the other 
areas of the internal market. Only in the banking sector has the existence of a currency 
union required a separate institution to address issues specific to the currency union, and 
this is because in other sectors such specificities do not exist. There is, rightly, no Eurozone 
institution for any sector of the economy that could play the role that the ECB does in 
respect of banking and the EBA. Any move to confer on the ESMA or EIOPA the kind of day-
to-day supervisory tasks that the ECB has been given for Eurozone banks would contradict 
the system management role of these ESAs. In this regard it is important that supervisory 
integration within the Eurozone and other participating Member States does not lead to a 
fragmentation of the internal market. This policy objective was recognised by the European 
legislature in the two legal instruments that were adopted to create the Eurozone’s banking 
union. 
 
The independence of the ESAs 
The fifth and final major theme is the importance of ensuring that the ESAs are truly 
independent bodies, independent of national finance ministries and of EU institutions. 
Member States and the Commission agreed to transform the former Level 3 advisory 
committees into agencies and to confer significant system management powers on them, 
because they wanted strong, technocratically powerful bodies, whose technical and legal 
authority would, like the ECB’s, rest on the depth of their knowledge and the quality of their 
output. Effective operational independence is a pre-condition for the ESAs’ ability to achieve 
such a goal. A start has been made and Member States have fulfilled their obligations on 
transferring national responsibilities to the EU level, but further progress is needed, in 
particular as regards the role of the Commission within the ESAs and the ESRB. In this 
regard, and as part of creating genuinely independent bodies, it should be clearly stated in 
the ESA Regulations that ESAs are independent of the Commission and have the right to 
take different views from those of the Commission. 
 
It is important to be clear that such independence does not imply that the ESAs cease to be 
membership organisations. Were that the case, they would quickly lack the knowledge of 
markets across the Union that they need to do their job, and the buy-in from those who 
deliver supervision on the ground. Furthermore, there would be a risk that as the ESAs 
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became more remote, so they would tend to become unaccountable. The essence of 
effective system management is that it is separate from day-to-day supervision but 
integrated with it, and such integration requires national supervisory authorities to be more 
than the mere objects of ESA decisions. Indeed, the foundation for strong ESAs is the strong 
involvement of national supervisors in their work at all levels, because only such 
involvement will result in the correct identification of the European interest. It is for this 
reason that the Board of Supervisors is and should remain the main decision-making body in 
each ESA.  
 
 

Detailed response to the consultation questions 
 
1.1. Effectiveness and efficiency of the ESAs in accomplishing their tasks 
1.1.a. How do you assess the impact of the creation of the ESAs on the financial system in 
general and on (i) financial stability, (ii) the functioning of the internal market, (iii) the 
quality and consistency of supervision, and (iv) consumer and investor protection in 
particular? 
 
The European Supervisory Authorities were established on 2 January 2011. Their chairs and 

executive directors did not take up post until the early summer. They then needed to 

determine their organisational structure, recruit staff, and embed administrative and 

operational procedures. In reality, therefore, the first year was spent creating the 

organisation, and so they have had only 18 months of operational existence. That is too 

short a period to come to any robust assessment of the impact they may (or may not) have 

had on the financial system in general, on financial stability, the functioning of the internal 

market, the quality and consistency of supervision, and consumer and investor protection. 

The ESAs therefore need more time to settle into their role, though there are a number of 

operational and procedural improvements which would enhance their effectiveness, and 

which are detailed later in this paper.   

Nonetheless, the ESAs have in this limited period a number of successes to their name. We 

would particularly like to highlight the following achievements: 

 

 They provide a formal and empowered mechanism through which EU regulatory 

experience can be leveraged in the interests of supervisory convergence, co-

ordinated activity, the proper functioning of the internal market and effective EU 

standards of consumer protection; 

 

 The ESAs have taken their mandates seriously and worked effectively on the heavy 

programme of work which the EU legislature has tasked them with, a theme we 

return to later; and 

 

 They have started to establish credible reputations, and have generally been able to 

attract increasingly good quality staff who are, in turn, able to enhance the quality of 

the work each ESA undertakes.   
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1.1.b. Do the ESAs’ mandates cover all necessary tasks and powers to contribute to the 
stability and effectiveness of the financial system? Are there elements which should be 
added or removed from the mandate? Please explain? 
 

The essence of the European System of Financial Supervision is that it is a hybrid system in 

which the functions of the ESAs and the ESRB complement but do not replace those of the 

national level. This complementary system was laid down in the conclusions of the June 

European Council in 2009 in which it was stated that responsibility for day-to-day 

supervision lay at the national level. As set out in our introduction, the different roles may 

be characterised as belonging on the one hand to the realm of system management, and on 

the other to operational delivery. The main role of the ESAs, as system managers, are i) to 

set standards, assess compliance with them, and investigate alleged breaches; ii) to enhance 

co-operation and co-ordination between supervisory authorities (including binding and non-

binding mediation); and iii) to identify EU wide risks and to help to co-ordinate in crises. 

ESMA has also been given limited responsibility for direct supervision. If expanded, this role 

would create conflicts of interest with the role of system manager, and would fragment its 

focus. 

The mandates of the ESAs properly cover these areas of system management. There would 

be scope, however, to provide greater focus for the mandates in the following areas. These 

are: 

 The ESAs should give stronger weight to the economic analysis of financial services. 

Although the ESAs are rightly required to undertake economic analysis of financial 

markets and to conduct CBA on draft rules and guidelines, they do not currently give 

sufficient weight to these activities, and the balance of their staffing reflects the fact 

that they incorrectly do not view these as central to their role. This should change. 

Economic analysis of markets is central to the identification of market failures and 

the extent to which regulatory responses to these failures will have their intended 

effects. It is fundamental to effective standard setting. 

 An increase in the capacity of the ESAs to undertake economic analysis of financial 

services and markets would have a further public benefit. Because a lack of effective 

competition is a key source of detriment, both in consumer and in selected 

wholesale markets, greater analytic capacity within the ESAs would not just mean 

that they could discharge their legal obligations in this area. They would also be able 

to assist DG Comp in undertaking core analysis of market structures where a lack of 

competition appears likely to result in significant detriment. Assistance to DG Comp 

should be added to the ESAs’ mandate. 
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 A further area where some refocusing would be worthwhile would be for the ESAs 

to take a lead in producing qualitative and quantitative indicators of the 

performance of supervisory authorities. The crisis highlighted the importance of 

high quality supervision, focused on outcomes not just processes. Indicators that 

enabled supervisory authorities to assess their performance against those of their 

peer group could be a useful tool in helping to raise standards. The focus, however, 

must necessarily be on outcomes, to avoid falling into the error of confusing 

consistency with effectiveness. 

 Finally, the ESAs could play a useful ‘better regulation’ role, for example by helping 

the Commission improve the quality of its impact assessments for new legislative 

proposals.  We would propose that the ESAs should publish a response within a 

short period after publication of any new proposal setting out an assessment of 

the strength of the evidence and analysis presented by the Commission in its 

impact assessment. 

1.1.c. In your view, do the ESAs face any obstacles in meeting their mandates? If yes, what 
do you consider to be the main obstacles? Please explain. 
 
More time is needed to make a full assessment of the obstacles the ESAs face, though a 

number of challenges have already been identified.  

One key challenge is the volume of binding technical standards that they are required to 

draft. This necessarily impacts on quality and skews resources towards the drafting of rules 

and away from quality analysis of financial markets. 

As suggested below (in answer to 1.1.1.a.), it would be sensible to address this by giving the 

ESAs a role of commenting on proposed legislative delegations.  

Since the ESAs will have considerable experience in the application of Union requirements, 

they should also be given a formal role in evaluating the extent to which current legislation 

is meeting its regulatory objectives, and in the interests of transparency should be obliged 

to publish this assessment.  

This assessment should include the implications of any deviations the Commission had 

made from their advice. The ESA should either assess these implications against the 

Commission’s stated justification for taking a different approach, or note that the 

Commission did not offer any justification. 

The ESAs should also provide advice on which proposed Level 2 measures are critical to the 

operation of Level 1. This advice should be published when the Commission’s proposal is 

published, or no later than the start of negotiations, so that this expert assessment can 

inform the negotiating process. This should explicitly include commentary on the extent to 
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which the breadth and scope of the delegation is appropriate for a delegated decision, or 

whether more (or less) detail is needed at level 1. 

It is sometimes asserted that the ESAs do not have sufficient resources to undertake the 

tasks they have been given. Whilst it is certainly true that the ESAs have had to expand their 

numbers from the very small secretariat staff they began with, they also have to accept that 

organisations live in a world of flat budgets, and that smart use of existing resources will be 

critical to their future achievements.  They will therefore need to prioritise their activities. 

They will also need to keep under constant review the issue of whether the people they 

have recruited possess the right skill sets. Where they do not, the answer is decisive 

executive action, not increased budgets. 

 

1.1.1. Work towards achieving a single rulebook - regulatory activities 

1.1.1.a. Do you consider that the technical standards and guidelines/recommendations 
developed by the ESAs have contributed to further harmonise a core set of standards in the 
area of supervision (the single rulebook)? If you have identified shortcomings, please specify 
how these could be addressed. 
 
The single rule-book (i.e. rules binding on firms) has certainly increased the set of 

harmonised core standards, and has in that way contributed to the internal market. The 

time pressures set in the Level 1 text have been very demanding and this has had a negative 

effect on the amount of time for consultation, and therefore on the potential improvements 

on draft rules which results from timely consultation. The remedies for this are: 

1) To ensure that politically contentious issues are dealt with at Level 1, where they 

belong. 

2) For deadlines in the legislative text to be ambulatory, that is to apply 12 or 18 or 

more months (as the case may be) after the Level 1 provision has been published in 

the Official Journal; if this results in delays to the implementation of international 

deadlines e.g. Basel standards, it should be accepted that the ESAs should not be 

expected to rush their own work to meet an international deadline, when the reason 

for the delay is due to a failure to agree the Level 1 text. 

3) For the Commission in its proposal to set out the current requirements for binding 

technical standards across all dossiers that the relevant ESA is required to draft, or 

which are being proposed in other live dossiers, so that the legislative process can 

prioritise the work in an informed manner. 

4) For the supervisory / management boards of the ESAs to be required to give an 

assessment to the Council and Parliament of the trade off between quality and 

quantity and timescales in the proposed binding technical standards. This 
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assessment would take into account the number of BTS, their complexity and the 

deadlines for their receipt by the Commission. 

5) To reduce unnecessary additional rules. When a piece of existing legislation is 

renewed, existing level 2 standards, if applicable, should provide the basis for new 

ones. For example, the existing Level 2 standards for share buybacks and financial 

instrument stabilization under the EU Market Abuse Directive 2003 are unchanged 

by the newly proposed MAR - and there is thus already a precedent at Level 2 that 

can and should provide the starting-point for new Level 2, so as to provide continuity 

and legal certainty. Similarly, Level 2 standards to be developed by ESMA under 

MIFID II should as far as possible take as their starting point the extensive body of 

existing Level 2 requirements agreed under MiFID I. 

6) For the relevant ESA and/or Commission to provide a clear explanation for any 
proposal to deviate from existing law in the same area. If there is a likelihood of such 
a departure from current law, this should be signaled during the Level 1 negotiation, 
and cost benefit analysis should be undertaken in time to inform the legislative 
process.  
 

1.1.1.b. What is your assessment of the work undertaken by the ESAs as regards providing 
opinions (e.g. technical advice) to the EU institutions? 
 
Considering the volume of work that the ESAs have had to do, the quality of work has been 

high.  

However, the Commission in some instances has ignored the work and amended the 

proposed provisions in ways which have been not been transparent and for reasons which 

have not been explained. In the instances of the AIFMD and Short Selling Regulations the 

Commission’s failure to apply better regulation procedures highlights the importance of 

amending the ESA Regulations to prevent such instances recurring. This should be 

addressed in the following ways: 

1. The Commission should publish its reasons where it deviates from ESA advice. The 

Commission has the right not to follow that advice, but the reasons for deviation 

should be laid open.  

2. Because the ESAs undertake cost-benefit analysis and consult on their advice, the 

Commission also should provide cost-benefit analysis before it sets rules that depart 

from ESA advice. 

3. Additionally, in cases where there are legal reasons that have affected the content or 

nature of a Level 2 measure, this legal advice should be published. 

 

1.1.2. Common supervisory culture/convergence of supervisory practices 
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1.1.2.a. In your view, did the ESAs contribute to promoting a supervisory culture and 
convergence of supervisory practices? If you have identified shortcomings how could these 
be addressed? 
 

The ESAs have successfully contributed to promoting a convergence of supervisory practices 

through the work they have done on supervisory colleges. They have also run training 

courses and helped promote secondments between supervisory authorities, which are also 

ways in which supervisory authorities can learn from each other and foster the habit of co-

operation and collaboration. 

1.1.3. Consistent application of EU law 

1.1.3.a. In your view, do the procedures on breaches of EU law (Article 17 ESAs Regulations) 
and binding mediation (Article 19 ESAs Regulations) ensure the consistent application of EU 
law? If you have identified shortcomings, how could these be addressed? 
 

Yes, these are the right procedures and they provide the right tools for the ESAs to 

discharge their obligations in these areas. It is important that the roles and powers of the 

three ESAs should be consistent in this area, and that the ESAs when applying article 19 

continue to respect the fact that they cannot replace decisions taken by a competent 

authority, when that authority is lawfully exercising a discretion conferred on it by Union 

law.  

1.1.4. Emergency situations 

1.1.4.a. Do you consider the ESAs' role in emergency situations appropriate? Please explain. 

The role of the ESAs in emergencies centres on co-ordination. They do not have 

responsibility for day-to-day supervision, and action in an emergency necessarily centres on 

specific supervisory decisions. Furthermore, it would take a change in the Treaty for the 

ESAs to be conferred with wide discretionary decision making powers. Decisions in crises 

almost always involve a wide margin of discretion both because they involve policy choices 

(e.g. should a bank be saved or not) or because decisions are made under conditions of 

considerable uncertainty, and under these conditions the margin of discretion is inevitably 

very wide indeed.  

The UK therefore does not consider that the ESAs should have the power to take decisions 

in politically sensitive areas. This limitation finds expression in the fiscal safeguards clause; it 

also finds expression in the fact that at no point in the Eurozone crisis was there a formal 

proposal that the Council should make a declaration that an emergency existed. Recent 

history therefore indicates that the current ESA emergency powers have been shown to be 

inappropriate given their lack of democratic accountability, the fact that they have no fiscal 

competency, and that the issues are highly sensitive and inherently political. 
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1.1.5. Coordination function (Art 31 ESAs Regulations) 

1.1.5.a. Do you think that the coordination role of the ESAs is appropriate? If you have 

identified shortcomings, please specify how these could be addressed. 

Yes, the co-ordination role is appropriate. Co-ordination and consultation between the ESAs 

has developed over the past two years and continues to become more embedded in areas 

of common interest and responsibilities.   We do see scope for more consistency and 

exchange of views on aspects such as the ESAs’ approach to their use of identical powers 

and legal tools. For example, we welcome the fact the ESA organised a joint consumer 

protection day in 2013. It is important that the co-ordination role is consistently interpreted 

across the ESAs. 

1.1.5.b. In your experience, to what extent have coordination activities carried out by the 

ESAs contributed to promoting a coordinated EU response to adverse market conditions? 

Please explain. 

The ESAs have contributed to promoting a coordinated response to adverse market 

conditions.  It is important to note that adverse market conditions are the sum of buy and 

sell decisions by individual investors and depositors. In global markets, sophisticated 

investors will find ways of hedging their exposures in Third Countries if necessary. The main 

value which the ESAs can add, therefore, is two-fold. They are: 

 The benefits of high quality analysis. In a crisis it is particularly important to ensure 

that those taking decisions are fully aware of the range of possible responses to 

particular courses of action. In this way policy mistakes may be avoided. The ESAs 

should have the role of ensuring that they keep up to date with ex post evaluations 

of past interventions that have been tried in relevant markets globally and their 

expected and unexpected outcomes, so that appropriate responses, co-ordinated as 

appropriate, can be undertaken; and 

 The benefits of co-ordination. In a crisis those who have to take the decisions are 

often too busy to be able to keep other interested parties informed. Keeping 

stakeholders informed is particularly important where there is a risk of contagion. 

The ESAs’ role in co-ordination properly provides for them to assist in discharging 

this function. The ESAs have made good use of this by holding (in addition to the 

Board of Supervisors’ meetings) conference calls to discuss adverse market 

developments and to exchange information. For ESMA these have included such 

issues as sovereign debt disclosure and short-selling bans. 

1.1.6. Tasks related to consumer protection and financial activities 

1.1.6.a. How do you assess the role and achievements by the ESAs in the field of consumer 

protection? Please specify the main achievements by each ESA. 
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It has been an important element of the formation of the ESAs that each has been given an 

explicit consumer protection role.  Although ESMA probably inherited the most established 

investor protection focus from its predecessor organisation (CESR), compared to EIOPA and 

the EBA, each of the ESAs has taken this mandate seriously and has sought to develop an 

approach and programme of outputs over their first two years.  This is an area that is likely 

to be developed further by each ESA (including through learning from each other), and we 

would support this development. We expect the role to develop in importance for each of 

the ESAs. For EIOPA and the EBA, the increasing importance of consumer protection will 

also reflect their obligations under EU legislation and the expected increase in technical 

standards related to in this area.  But in a world of limited resources, the ESAs will need 

carefully to prioritise what they can do to maximise their impact, and will therefore need to 

consult widely in advance so that they identify these areas.  

While we will only be able to judge fully the ESAs achievements in this field over time we 

would like to highlight a number of initiatives undertaken by the ESAs which have 

demonstrated some aspects of good practice in identifying, prioritising and developing 

policy work based on sound evidence and in consultation with all the relevant stakeholders: 

  

 The newly published EBA opinions on responsible mortgage lending and on arrears 

handling and forbearance.  These were developed following their identification as 

important issues in the EBA’s consumer trends reports, were prepared after extensive 

information collection and analysis. These opinions were also aligned with international 

(FSB) norms on responsible lending, and are likely to be useful to national competent 

authorities when they come to implement and apply provisions in the Mortgage Credit 

Directive.   

 EIOPA’s guidelines and good practice reports on complaints handling were developed 

after the Committee for Consumer Protection and Financial Innovation identified a 

market failure not currently addressed by the European regulatory framework.  EIOPA 

consulted publicly on the proposed guidelines and best practices.  Realising that the 

issues were relevant to all the ESAs, the Joint Committee then worked to extend the 

scope of this initiative to the EBA’s and ESMA’s fields of competence.  It is particularly 

encouraging that the Joint Committee sought to achieve regulatory convergence by 

ensuring that the EIOPA guidelines were to be adopted by the other ESAs without 

fundamental change.   

 ESMA’s investor warnings on foreign exchange investing, online investing, and CfDs 

(jointly with the EBA).  We welcome the process that led to them being issued, 

particularly when close cooperation between ESAs was involved.  We would highlight, 

however, that the ESAs have also appreciated that tools, such as guidelines or warnings, 

are not always the most effective policy response to an issue.  More generally, ESMA has 

also issued a guide to investing, and sections of the ESAs’ websites are targeted to 

consumers.   
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 In delivering its advice on the IORP Directive to the Commission, EIOPA was mindful of 

the role behavioural economics could play in the delivery of information to IORP 

members. EIOPA delivered additional advice to the Commission on the applicability of 

behavioural economics to disclosure.  

 

1.1.6.b. Are you aware of the warnings that were issued by the ESAs so far? If yes, please 

specify which ones and whether they have contributed to improve consumer protection or 

any other objective of the ESAs. 

The ESAs have issued a number of warnings –  these have included ESMA’s investor 

warnings on foreign exchange investing, online investing, and CfDs (jointly with the EBA).  

More generally, ESMA has also issued a guide to investing, and sections of the ESAs’ 

websites are targeted to consumers.  

Warnings are one of a range of possible policy interventions the ESAs can make to improve 

consumer protection. While these can be useful tools, the issuing of them should be judged 

against other possible policy interventions (for example, opinions, guidelines, 

recommendations, peer review) and should have a clear aim and should always involve 

close collaboration between the ESAs. 

1.1.6.c. What are the main strengths and weaknesses of the current framework on consumer 

protection (Article 9 ESAs Regulations) and what would you suggest to address any possible 

shortcomings? 

The major shortcoming is the banning power in article 9(5). This was agreed late in the day 

during Trilogues when the regulations establishing the ESAs were being negotiated, and is 

unsatisfactory. It allows the ESAs to impose a temporary ban on financial activities where a 

sectoral directive so permits. It also by-passes the fiscal safeguard clause. The sectoral 

legislation proposed by the Commission has not included sufficient better regulation 

disciplines and controls. Article 9 should therefore be amended to include the following: 

 The application of the fiscal safeguard clause; 

 A requirement for the ESA to provide an assessment of the likely impacts of a 

proposed decision, based on previous evaluations of activity bans; and,  

 Where evaluations of past bans suggest that the proposed ban would not be 

effective, a full CBA should be required. 

 

1.1.7. Direct supervisory powers 
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1.1.7.a. How do you assess ESMA’s direct supervisory powers? If you have identified 

shortcomings, please specify how these could be addressed. 

ESMA has generally done a good job in supervising credit rating agencies. The difficulty has 

been that the CRA Regulation has been subject to frequent amendment. 

1.1.7.b. How do you assess ESMA’s performance for the registration and supervision of credit 

rating agencies (CRAs)? 

See above. 

1.1.7.c. Do you consider that further responsibilities of direct supervision should be entrusted 

on one or more of the ESAs, particularly with regard to institutions or infrastructures of pan-

European reach? Please explain. 

No. It is important not to lose sight of the fact that the ESAs are part of the ESFS. Their role 

is necessarily different from that of national supervisors, and it centres on the fact that 

Europe’s network of national supervisors had been handicapped by a lack of system 

management. That system management role covers standard setting, ensuring the 

standards are applied properly, identifying EU wide risks, assessing the quality of national 

supervision, the outcomes it achieves, how these outcomes compare with those achieved 

by other supervisors and so on.  

This system management role is an important one. It cannot be combined with 

responsibility for day-to-day supervisory functions, without that independent focus and 

reputation for independence being compromised. 

Furthermore, as was agreed at the June 2009 European Council day to day supervision 

necessarily resides at the member state level. It may be countered that ESMA’s supervision 

of CRAs and trade repositories demonstrate that the role of system manager and day-to-day 

supervisor can successfully be combined. The argument is superficially plausible but flawed. 

First, there is a conflict of interest between the role of system manager and that of day-to-

day supervisor. That conflict would detract over time from the ESMA’s ability to be 

dispassionate, for example in respect of its supervision of credit rating agencies.  

Second, the kind of supervision that the ESMA does, and that which national supervisors do, 

are not comparable. The supervision of CRAs and trade repositories is heavily and (because 

of Meroni) necessarily bounded by detailed rules and does not require the exercise of 

judgement (and thus a wide margin of discretion which the ESAs may not, as agencies, 

possess).  

Third, the failure of a CRA or trade repository would not raise questions of tax-payer 

support, so the issue of alignment of supervisory and fiscal responsibility does not arise, 

either.  



UNCLASSIFIED 

UNCLASSIFIED 
15 

 

1.2. Governance of the ESAs 

1.2.1. General governance issues 

1.2.1.a. Are the governance requirements sufficient to ensure impartiality, objectivity and 

autonomy of the ESAs? 

Yes. The governance arrangements rightly reflect the facts that: a) the ESAs Europeanise 

national supervision; and b) that decisions of the ESAs which might constrain what a 

national supervisor can do, must be the decision of the supervisory authorities of the EU, 

not of some other constituency. If governance did not lie with a Board of Supervisors whose 

voting members were solely the heads of the national supervisory authorities, there would 

be a significant democratic deficit at the heart of the ESAs. The supervisory board is 

therefore at present properly constituted and is rightly the ESAs’ lead decision making body. 

However, as stated in our covering letter, the European legislature agreed to transform the 

former Level 3 advisory committees into agencies and to confer significant system 

management powers on them, because they wanted strong, technocratically powerful 

bodies, whose technical and legal authority would, like the ECB’s, rest on the depth of their 

knowledge and the quality of their output. Effective operational independence is a pre-

condition for the ESAs’ ability to achieve such a goal. A start has been made and Member 

States have fulfilled their obligations on transferring national responsibilities to the EU level, 

but further progress is needed, in particular as regards the role of the Commission within 

the ESAs and the ESRB (see also below).  

1.2.1.b. How do you assess the accountability requirements? If you have identified 

shortcomings, please specify how these could be addressed. 

The ESAs are accountable politically to the Council and the Parliament; they are accountable 

legally to the CJEU; the administration is accountable to the Management Board and the 

Board of Supervisors; the decisions made by each ESA may also be reviewed and set aside 

by the ESA Board of Appeal.  

The ESAs are not formally accountable to the Commission, but despite this the Commission 

exercises considerable influence on the ESAs. It has privileged access to all information 

except that specific to firms; it sits on the board of supervisors, the management board, and 

attends sub-committees. Its influence on the ESAs, therefore, is broad and not transparent 

externally. Achieving greater independence for the ESAs may require improvement to 

accountability arrangements. Three changes should initially be made. These are: 

 It should be clearly stated in the ESA Regulations that ESAs are independent of the 

Commission and have the right to take different views from those of the 

Commission. 
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 The Commission should not give oral views about Union law at ESA meetings without 

indicating that it is an informal view and it should then follow up that oral statement 

up with a formal written view, signed off as appropriate by the Commission Legal 

Service; to aid transparency the ESAs should indicate in all its published drafts and 

consultation documents where it has been given interpretations by the Commission.  

 The Commission should comply with process disciplines. If it has views about 

guidelines and proposed binding technical standards, it should make these known at 

the meetings it attends.  

1.2.2. Decision-making bodies and voting modalities 

1.2.2.a. Does the current composition of the Board of Supervisors (BoS) ensure that it acts 

efficiently? If you have identified shortcomings, please specify how these could be addressed. 

The Board of Supervisors generally operates efficiently. Greater efficiency could be achieved 

and to do so the following changes would be needed: 

1) Papers should be circulated to the BoS in good time, as laid down in the rules of 

procedure. Too often paper are circulated late. 

2) Where the paper is not approved at the meeting and further drafting is needed, the 

resulting process for approving the policy by written procedure does not include 

sufficient safeguards to ensure that the redraft reflects the discussion. Too often, the 

revised paper reflects the opinion of the ESA staff member responsible for 

redrafting, rather than the discussion by members of the Board of Supervisors.  

1.2.2.b. Does the composition of the Management Board ensure that the ESAs are run 

effectively and perform the tasks conferred on them? If you have identified shortcomings, 

please specify how these could be addressed. 

Generally, the ESAs are not ineffective or inefficient. In those areas where they are, the 

reason is not due to lack of involvement by the management board, its composition or 

mandate, but arises from decisions on staff appointments and on the view of some staff 

that they rather than the Board of Supervisors embody the legitimate voice of the relevant 

ESA. 

1.2.2.c. Does the mandate of the Management Board ensure that the ESAs are run 

effectively and perform the tasks conferred on them? If you have identified shortcomings, 

please specify how these could be addressed. 

See above 

 

1.2.3. Financing and resources 
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1.2.3.a. How do you assess the arrangements on financing and resources? If you have 

identified shortcomings, please specify how these could be addressed. 

The mixed funding model is the appropriate one, since it provides the right incentives for 

effective oversight, and reflects the democratic principle that those who take decisions 

contribute significantly to the budgetary cost of those decisions. It is worth noting that if 

there were any changes to this mixed funding model, this would raise important issues of 

governance and control, and would have to be accompanied by new procedures to ensure 

that decision making was effectively controlled by the Board of Supervisors.  

 

1.2.4. Involvement and role of relevant stakeholders 

1.2.4.a. How would you assess the impact of the relevant stakeholder groups within the ESAs 

on the overall work and achievements of the ESAs? 

Like the ESAs themselves the stakeholder groups took time to establish, so it is premature 

for any considered assessment to be made. Nonetheless, the stakeholder groups have made 

a good start and given their very diverse membership show an increasing ability to work 

together effectively. 

1.2.4.b. Are you satisfied with the quality and timeliness of consultations carried out by the 

ESAs? 

The period for consultation should be longer, and these should vary depending on the 

complexity of the issue. In practice, the level of flexibility permitted to the ESAs is 

constrained by the legislative deadlines for BTS. The consultations should be accompanied 

by a CBA. In practice, the quality of these is variable. ESAs should also have the time to 

conduct calls for advice where these are needed to inform drafting of TS or advice on 

delegated acts.  

The ESAs do not provide a reasoned feed-back statement in which they explain why they 

have taken on board or not taken on board the opinions of those consulted. Whilst the 

reason for this may be pressure of work, the failure to do so adds to the impression that the 

staff are not sufficiently responsive. Transparency would be increased if reasoned feed-back 

statements were provided.  

An example of this is the consultation ESMA did on advice on delegated acts regarding the 

Prospectus Directive. This was issued on 13 December 2011 with a response date of 6th 

January 2012. There was also a consultation on BTS on Short Selling Regulation which was 

launched on 24/1/12 with responses due by 13/2/12. In addition these constrained 

timescales often extend to the time the ESAs have to provide reasoned feedback to 
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respondents and as a result these are often minimal damaging the credibility of the 

consultation exercise. 

1.2.4.c. Are you satisfied with the appointment procedures for the stakeholder groups? 

Yes, it seems to provide a group that covers the many interests with a stake in EU financial 

services. 

1.2.4.d. In your experience, does the composition of stakeholder groups ensure a sufficiently 

balanced representation of stakeholders in the relevant sectors? If not, which areas appear 

to be insufficiently/overly represented? 

Given the number of different market players, the size of the EU, and the technical nature of 

much of the subject matter, a reasonable level of balance has been achieved. 

 

1.2.4.e. Is the work undertaken by the stakeholder groups sufficiently transparent? Do you 

see areas where the approach towards transparency needs to be revisited? 

The work is sufficiently transparent. What is not so clear is what notice is taken of the work. 

1.2.4.f. In your experience, are the ESAs, and in particular the ESAs stakeholder groups, 

sufficiently accessible for stakeholders not directly represented in these stakeholder groups? 

 

1.2.5. Joint bodies of the ESAs 

1.2.5.a. How do you assess the functioning of the Board of Appeal (BoA)? If you have 

identified shortcomings, please specify how these could be addressed. 

The Board of Appeal was appointed at the end of 2011. In view of the short existence of the 
Board of Appeal, and with only one very recent case having been raised against the ESAs so 
far, it is too early to assess its functioning. 
 
1.2.5.b. What is your assessment of having one joined BoA for all ESAs as compared to a 

dedicated BoA for each ESA respectively? 

The current approach is probably the right one, and strikes the best balance between 

efficient use of resources, knowledge of the sector and the European interest in a measure 

of cross-sectoral consistency.  

1.2.5.c. How do you assess the functioning of the Joint Committee (JC)? If you have identified 

shortcomings, please specify how these could be addressed. 
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The Joint Committee really only became operational in 2012 so it is too soon to fully assess 

how it is functioning. However in some areas (including conduct and consumer protection 

work), we believe that ESA cooperation and coordination could work better and the Joint 

Committee could be a more effective force in ensuring this, particularly when individual 

ESAs are working on issues that are of common interest to all three.  

The ESAs should focus on continuing to develop the efficiency and capacity of the Joint 

Committee and ensuring that the ESAs are encouraged to work collaboratively on issues of 

shared interest. This could include giving the Joint Committee a dedicated staff and greater 

visibility.  

1.2.5.d. Does the JC ensure cross-sectoral cooperation and consistent approaches between 

the three ESAs? If you have identified shortcomings, please specify how these could be 

addressed. 

See our previous answer. In addition to the work of the Joint Committee sub-committees 

and the bi-monthly meetings of the Joint Committee there have been numerous other ad-

hoc teleconferences and discussions which have allowed members to regularly exchange 

views on market developments.  

While we believe that the model is correct we believe that further improvements should be 

found within the current governance model, based on experience gathered in the first three 

years.  

 

2. ESRB 

2.1. ESRB's mandate and experience 

2.1.1. Risk identification and prioritisation 

2.1.1.a. What are your views on the ESRB mandate? If you think it should be amended please 

specify how. 

The mandate seems appropriate, and has not, in practice, limited the ESRB’s analysis and 

subsequent actions.  In particular, ESRB’s mandate assigns it clear responsibility to 

undertake cross-sectoral risk monitoring and mitigation, which it is uniquely placed to do.  

This will continue to be the case under SSM.  

2.1.1.b. What are your views on the definition of systemic risk, as provided by the ESRB 

Regulation? If you think it should be amended, please specify how. 

Systemic risk is notoriously difficult to define, and whatever definition was adopted a high 

level of judgement would be needed to ascertain what the level of systemic risk happened 
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to be at any particular point in time. So while the definition is very broad, this has not 

hitherto been problematic.  

2.1.1.c. Do you think that the ESRB has developed a sufficiently preventive and forward-

looking approach? Please comment on the successes and shortcomings and how they could 

be, respectively strengthened or addressed. 

Given the macroeconomic context, the ESRB understandably focused in its first couple of 

years on dealing with the immediate problems in Europe, mostly relating to the banking 

sector.  The agenda is now starting to shift towards cross sectoral and forward looking 

items, which is welcome.  The ESRB’s challenge will be to strike the right balance between 

addressing structural systemic vulnerabilities and horizon scanning for potential risks 

without getting drawn into fire-fighting, which it is not best placed, organised or mandated 

to do. 

The ESRB has made significant progress in enabling system-wide monitoring. This includes 

development and publication of its risk ‘dashboard’, undertaking a quarterly bottom-up 

survey of risks, and developing processes to share market intelligence between national 

central banks. The ESRB uses this information to evaluate EU-wide risks, as well as risks 

building up at a sectoral or national level with the potential to spill over to other countries 

and sectors.  As Member States develop their own macroprudential frameworks and 

toolkits, the ESRB will have a role in highlighting where common risks could be approached 

similarly, increasing the coordination and potential effectiveness of macroprudential 

measures. 

2.1.1.d. What aspects of EU financial stability should be addressed by the ESRB as a priority? 

The ESRB should also continue to reflect upon, and address, views from both Single 

Supervisory Mechanism and non-SSM states to ensure that the full range of issues relevant 

to the EU’s financial markets is appropriately considered. ESRB is also uniquely placed to 

take a cross-sectoral view of risks and vulnerabilities.  We support its work in areas that go 

beyond the banking sector, such as Credit Default Swaps and Money Market Funds, given 

their importance to the macro prudential regulatory space.  

2.1.1.e. What is your assessment of the ESRB's coordination with other economic or financial 

policy areas or economic governance procedures, for example on macroeconomic 

imbalances? 

The ESRB brings together the central bank governors and relevant lead supervisors from the 

EU. Necessarily, this process will be logistically and administratively complex, and co-

ordination with other financial policy areas and economic governance procedures will 

reflect the due process that must be undergone. 
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2.1.1.f. Please outline and comment on the areas in which the ESRB has been most effective. 

The ESRB has made a vital contribution to the development of macroprudential frameworks 

across the EU.  It is establishing itself as an expert macroprudential body and has, 

appropriately, put its views across where it believes there are threats to financial stability, 

even when this has generated considerable political opposition.  It has contributed 

constructively to the debate about the future structure of the European financial system, 

and ultimately improved the resilience of that system. 

2.1.1.g. Should the ESRB specific mandate be adapted in light of the Single Supervisory 

Mechanism? If yes, how? 

The mandate remains broadly right, since the creation of the single supervisory mechanism 

does not change the fact that it is both efficient and effective to have a single EU body which 

takes a view from the perspective of the EU 28 on cross sectoral and EU wide risks to the financial 

system, and which considers actions to prevent or mitigate such risks.  

 

2.1.2. Timeliness and appropriateness of warnings and recommendations 

2.1.2.a. What are your views on the powers conferred to the ESRB by the ESRB Regulation 

(i.e. the power to issue warnings and recommendations)? Are they sufficient? Please explain. 

What are your views on the use the ESRB has made of these powers in practice? 

The powers are the right ones. The analysis of macro-prudential risks is a relatively new 

discipline, and it would be premature to provide a body with powers to override the 

decisions of Member States when there would be a high level of uncertainty as to which 

view was correct. Furthermore, macro-prudential risks go to the heart of Member State 

sovereignty and it would be a significant step to propose transferring responsibility for these 

decisions from bodies that are ultimately democratically accountable, to those that are not. 

2.1.2.b. What is your assessment of the ESRB's public recommendations in terms of content 

and timeliness? What is their impact on the direct addressees, and indirectly on the relevant 

market/market participants? If you identify any potential improvements, please specify how 

these could be delivered. 

The ESRB’s recommendations have been well considered and generally timely.  Their 

formulation by expert groups, drawing on a range of expertise at various institutions, has 

ensured that they are both analytically sound and practical.  As the first compliance 

deadlines are only now passing, it is premature to evaluate the impact of recommendations, 

both in terms of compliance and the effect on financial stability.  But it will be important 

that the ESRB assesses both these areas in the future.  
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There is room to improve the process of issuing recommendations.  Before formally 

deciding to publish a recommendation, ESRB must consult with the Council.  This process 

could be streamlined by allowing the General Board to decide to publish its 

recommendations, provided no objection is raised by the Council within a specified period 

(say 10 days).  This would reduce the delay between the General Board agreeing a 

recommendation and its publication. 

2.1.2.c. Did the recommendations adequately address the relevant policy makers in alerting 

them to, and advising them on, the necessary measures for risk mitigation? 

See 2.1.2.b 

2.1.2.d. Were the recommendations specific enough and did they address the main specific 

risks that could be identified in the period under review? If not, where would you identify the 

shortcomings and how could these be improved? 

See 2.1.2.b 

2.1.3. Implementation of warnings and recommendations 

2.1.3.a. How do you assess the non-binding character of warnings and recommendations? 

Could such tools be strengthened? If yes, please specify how. 

It is essential that the non-binding character of warnings and recommendations is 

maintained. The issues on which the ESRB issues warnings and recommendations involve a 

high level of judgement about risks that might arise in Member States. If the 

recommendations were binding, they would inevitably be watered down, the process would 

become politicised, and the persuasive value of the recommendations would diminish. 

Furthermore, it is important that the EU has a full suite of tools, and this necessarily means 

that it should possess tools that are grounded in analysis and whose nature is persuasive 

rather than legalistic.  

2.1.3.b. What is your assessment of the 'act or explain' mechanism chosen by the 

Regulation? If you identify any room for improvement please specify how this could be 

addressed. 

Comply or explain is a well grounded intermediate tool, which rightly gives priority to the 

fact that an issue is addressed rather than insisting that there is only one way to address it. 

In areas of non-crystallised risk – i.e. issues which in the event may not be a risk at all – it is 

critical that those who bear the political, fiscal or social responsibility are the ones who take 

the decisions. 

2.1.3.c. What impact did public recommendations have on the market or public in general? 

Please outline your experience. 
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See 2.1.2.b 

2.2. Institutional framework and governance of ESRB 

2.2.1. General governance issues 

2.2.1.1. Key principles for good governance 

2.2.1.1.a. Do the regulations provide ESRB with the right structures to follow the good 

governance model in terms of openness, participation, accountability, effectiveness and 

coherence and to promote a common supervisory culture? Please explain your answer. 

Overall, the governance structure of the ESRB has functioned well, ensuring ESRB actions 

and communications reflect member views, supported and facilitated by an effective 

Secretariat. 

2.2.1.1.b. Has ESRB contributed to establishing a common macro-prudential policy 

framework and convergence of macro-prudential supervisory practices within EU? Please 

explain your answer. 

A strong macroprudential framework is important to help overcome the very real risk of 

inaction bias by national authorities, which could otherwise undermine the resilience of the 

overall EU financial system.  The two ESRB recommendations concerning the development 

of the macroprudential framework in the EU have been important contributions to ensuring 

that such a framework is implemented on a common basis across the EU, and that 

macroprudential policy is applied appropriately by national authorities.  Work in this area is 

ongoing, including developing guidance on the use of macroprudential instruments available 

under CRD IV; the ESRB is best placed to provide this on an EU-wide basis.  Further work to 

support the development of the macroprudential framework in the EU should be a key 

focus for the ESRB in coming years. 

2.2.1.1.c. Has the ESRB acted as an impartial body in the interests of EU as a whole? Please 

explain your answer. 

The ESRB has demonstrated that it is an impartial body. Its input into the EU legislative 

process has helped to ensure that macroprudential concerns receive proper attention at 

critical points in negotiations.  ESRB has thereby strengthened the final legislation so that 

the Union and its Member States are better placed to react to signs of financial instability, 

protecting financial stability and thereby the internal market.  In this regard it is worth 

recording that the ESRB’s analyses on asset encumbrance and on the deficiencies of the 

under-implementation of Basel III in CRD 4 / CRR demonstrate its capacity for independent 

and high quality thought. 
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At times the ESRB’s system-wide macroprudential perspective and its implications may be 

uncomfortable for politicians. However lessons from the build-up to the crisis show it is 

vital.  Only the ESRB has the expertise and perspective to advise legislators of consequences 

for EU-wide financial stability. The ESRB’s role in the legislative process could usefully be 

formalised by giving it an explicit mandate to provide opinions on legislative proposals as 

well as an on-going consultative role. 

 

2.2.1.2. Accountability and transparency 

2.2.1.2.a. Are the ESRB's accountability and reporting obligations, (including the frequency), 

to the European Parliament and the Council sufficient and transparent enough? If not, please 

explain how they should be improved. 

The ESRB’s accounting and reporting obligations have been sufficient. 

2.2.1.2.b. What is your assessment of the nature of these public hearings? 

See above 

 

2.2.2. Decision-making bodies and voting arrangements 

2.2.2.1. Voting arrangements for the designation or election of the Chair of the ESRB 

2.2.2.1.a. What are your views on the fact that the President of the ECB is by rule the Chair 

of the ESRB? If you think this rule should be amended, please specify how the ESRB Chair 

should be appointed. For example, should it be defined in the Regulation or should she/he be 

appointed by an EU institution or the ESRB itself? If by an EU institution, by which one and 

how? 

Ex officio appointments can have disadvantages. In the case of the ESRB, it makes sense for 

the chair to be the central bank governor that the voting members think will do the job best. 

That may or may not happen to be the President of the ECB. As a result of the banking 

union, the ECB will the most important supervisory authority in the EU. As such it will no 

longer be in a more dispassionate position than any other central bank with supervisory 

responsibilities. The argument that the ECB should therefore automatically chair the ESRB is 

no longer valid. 

The chair of the ESRB, however, should always be held by a central bank governor. This is 

important for the credibility of the ESRB – a key consideration, as set out in the de Larosière 

report.  But even more importantly, macroprudential policy affects a number of other policy 
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areas, including monetary policy.  A central bank governor is best placed to weigh the likely 

wider effects of any ESRB policy. 

2.2.2.1.b. Do the governance arrangements ensure that the Chair carries out his tasks with 

sufficient independence? If not, please specify where there is room for improvement and 

how this could be addressed. 

Appropriate General Board voting processes and a strong Steering Committee are needed to 

balance to the Chair’s power.  These are already in place at ESRB. 

In a world of banking union, the obligation on the ECB to ensure the ESRB could create 

conflicts of interest. It will be important to establish governance and location arrangements 

which preserve the ESRB’s independence. See answer to question 2.2.2.3.a. below 

 

2.2.2.2. Composition, mandate and functioning of the General Board 

2.2.2.2.a. What is your assessment of the composition, size and mandate of the General 

Board? If you identify any shortcomings please specify how these could be addressed. 

The breadth of membership and participation of the ESRB is one of its strengths.  The ESRB 

General Board brings together the views of central banks and national supervisors across all 

EU member states, as well as the views of the ESAs, finance ministries and the Commission.  

Given the differences between national financial systems and credit cycles across the EU, it 

is essential that all EU Member States continue to have the opportunity to make their views 

heard on the issues that are discussed at the ESRB.  Likewise, it is important that both 

central banks and supervisors are at the table, given the close relationship between 

microprudential and macroprudential policy.  While this composition makes the attendance 

large, narrowing membership would reduce the quality of debate and risk significant issues 

being overlooked. 

It is important that such a large group does not allow its size to inhibit its ability to take 

decisions.  The key to that is ensuring that appropriate voting modalities are in place.  This is 

currently the case at the General Board where voting is used effectively.  The current 

weighting of votes towards central bank governors is very important for a macroprudential 

body.  Central bank governors will have the best understanding of the likely reaction of 

monetary policy to macroprudential actions and vice versa. They also have a broader 

perspective on economic developments, which they can take into account when formulating 

policy.  The current set-up of the ESRB General Board – a broad composition that enables all 

views to be heard and voting rights predominantly held by central bank governors – is 

appropriate. 
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2.2.2.2.b. What is your assessment of the relative representation of central banks on the 

General Board? 

See answer to 2.2.2.1.a 

2.2.2.2.c. What is your assessment of the participation of the European Supervisory 

Authorities (EBA, EIOPA, ESMA)? 

We recognise the important relationship between the ESRB and the ESAs and believe they 

should continue to work closely together on a range of common issues to ensure the 

European financial markets are strengthened. We believe that it is appropriate that the ESAs 

Chairs are permanent members of the ESRB General Board and the ESAs are also members 

of the Advisory technical Committee. We also support the ESAs participating in the ad hoc 

discussions and meetings of the ESRB Risk dashboard. We would encourage this co-

operation to continue.   

2.2.2.2.d. What is your assessment of the presence of non-voting members at General Board 

meetings? 

This is essential to ensure that all viewpoints are heard on the issues under discussion.  See 

2.2.2.2.a for more detail.  

2.2.2.3. Internal organisation 

2.2.2.3.a. What is your assessment of the supporting activities of the ECB to the ESRB, 

according to the relevant regulation (Council Regulation 1096/2010)? What are the key 

advantages and disadvantages of this set-up? If you identify any room for improvement, 

please specify how this could be addressed. 

The advent of the banking union requires a rethink in how the ESRB is staffed and organised. 

Under Council Regulation 1096/2010 the ECB is charged to “ensure” the ESRB. Now that the 

ECB will also be given the role of supervisor of banks in the banking union, a greater 

separation between the ESRB and the ECB might be indicated. This would encompass 

staffing, finance, governance, appointments etc., and would mean that the ECB would have 

a role along with other central banks in funding the ESRB.  ESRB should have a larger 

secretariat, with clearer accountability to the voting members of the ESRB, the Council and 

the Parliament. It may, however, be beneficial to continue to share some infrastructure with 

ECB (for example around IT systems and data).  There is no need to change its status from 

an EU Committee to an EU agency. The guiding principle should be parity of involvement 

between the ECB and national central banks and supervisory authorities. 

2.3. Access to data 

2.3.a. In your view, has the ESRB had adequate access to relevant data and financial 

information for the fulfilment of its mandate? 
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The ESRB has generally been able to access the data it requires to carry out its mandate.  

But this has not always been easy; some data request processes could be significantly 

streamlined without reducing the control of the ESAs and national supervisors over sensitive 

data.   

The introduction of COREP and FINREP will greatly expand the amount of data available to 

supervisors.  It would be sensible to evaluate their impact on how information flows 

through to ESRB before making wholesale changes to the ESRB’s data collection powers. 

2.3.b. For the analysis of systemic risk, what is the balance needed between, on the one 

hand, data in summary or aggregate form and, on the other hand, firm-specific data? 

Both firm-specific and aggregate data are necessary in order to conduct macroprudential 

analysis.  For example, firm-specific data is critical for understanding the interconnectedness 

of financial institutions, which is key to evaluating systemic risk.  

2.3.c. How do you assess the data access procedures foreseen in the ESRB Regulation? If you 

identify any room for improvement, please specify how this could be addressed. 

See 2.3.a 

 

2.4. ESRB external relations and communication 

2.4.1. Positioning of ESRB as an authoritative policy institution focused on monitoring and 

preventing systemic risks 

2.4.1.a. What is your assessment of ESRB communications? 

ESRB communications are clear and timely, with focused press releases issued immediately 

following General Board meetings.  We would also highlight the successful use of 

macroprudential commentaries to explain macroprudential policy and research in a non-

technical way.  

2.4.1.b. What is your assessment of the ESRB's reputation as the body responsible for 

identifying and helping to mitigate systemic risk? 

The ESRB has established a good reputation within a short period of time. 

2.4.2. Interaction with other international bodies (e.g. G20/FSB) 

2.4.2.a. What is your assessment of the ESRB interactions with the International Monetary 

Fund (IMF); the Financial Stability Board (FSB); the G20 Group; macro-prudential authorities 

in any other relevant non-EU countries? If you identify any room for improvement, please 

specify how this could the addressed. 
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The ESRB, as a new institution, has started to establish channels through which it can 

present its message to other international bodies.  But these channels need to be developed 

further and evolve over time.   

 

3. Cooperation and interaction between the ESAs (micro level) and ESRB (macro level) 

3.1. Assessment of market developments 

3.1.a. What is your assessment of the past stress test exercises that were initiated and 

coordinated by EIOPA and EBA? If you have identified any shortcomings, please specify how 

these could the addressed. 

The EBA’s stress tests have been useful in a number of ways, not least in giving the issue of 

stressed balance sheets greater political visibility. It is important to bear in mind that the 

perceived shortcomings of the stress tests are in large measure a function of unrealistic 

expectations. A single stressed scenario will never adequately illuminate the balance sheet 

vulnerabilities of the EU’s very diverse banking industry. 

3.1.b. Did the stress tests and EBA’s recapitalization exercise contribute to increase 

confidence in the stability of the financial system and increase the resilience of financial 

institutions? Please explain. 

The shortcomings were not in essence technical in nature. The initiatives themselves and 

the data that the initiatives supplied to the market played a positive role in helping focus 

banks, bank supervisors and political authorities on the need to restore confidence in bank 

balance sheets. That process is not complete.  

 

3.2. Aspects of macro-micro interaction 

3.2.a. What is your assessment of the cooperation between ESRB and the ESAs? In which 

areas has cooperation been successful? If you identify room for improvement, please specify 

how this could be addressed. 

There is appropriate interaction and cooperation between the ESRB and ESAs. The ESAs 

Chairs are permanent members of the ESRB General Board and Steering Committee and the 

ESAs are also members of the Advisory technical Committee. They have also participated in 

the ad hoc discussions and meetings of the ESRB Risk dashboard. We would encourage this 

co-operation to continue.   

 

The ESRB is an observer at the Joint Committee. This is an opportunity to address any gaps 

in the analysis of systemically important market developments. We would support the ESAs 
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continued focus on developing the efficiency and capacity of the Joint Committee to help it 

co-ordinate the work programme of the ESAs and deal with such issues. 

 

3.2.b. What is your assessment of the ESAs’ follow-up actions on the ESRB 

recommendations? Please explain. 

Given the first compliance deadlines have only just been reached, it is too early to evaluate 

this. 

3.2.c. Has ESRB contributed to the work of the ESAs by bringing a macro-prudential 

perspective into micro-prudential activities? If so, please comment on key successes and/or 

shortcomings. 

The ESRB has been active in responding to ESA consultations, to ensure the macroprudential 

perspective is considered.  ESRB views on supervisory data collections should be given more 

weight by the ESAs in order to ensure that the templates being developed will meet macro, 

as well as micro, supervisory needs.  If done effectively and at an early enough stage, this 

would help reduce the number of subsequent data requests from the ESRB. 

 

4. Structure of the ESFS 

4.a. What is your assessment of the structure of the ESFS? 

The structure of the ESFS comprises two elements. These are: 

 The membership of the ESFS, which comprises the ESAs, the ESRB and supervisory 

authorities – this composition seems appropriate; and  

 The role of the different participants – the main division is that between the role of 

system manager (draft rules, facilitating co-operation and co-ordination etc) and the 

role of day to day supervision, which is rightly allocated to the national level or the 

ECB level in the case of member states participating in banking union.  

The structure remains the best alignment possible in an EU of variable geometry. 

4.b. Does the structure of the ESFS facilitate the identification, monitoring and mitigation of 

systemic risk in the EU financial sector? Please explain. 

Yes it does. The structure of the ESFS, i.e. the different roles of the ESRB, the ESAs, and 

supervisory authorities, achieves the difficult balance of identifying, monitoring and 

mitigating important risks in the EU, whilst respecting the critical need to ensure the 

alignment between fiscal responsibility on the one hand, and responsibility for supervision 

and resolution, on the other. 
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4.c. Do you consider that the ESFS can be further simplified in order to tangibly enhance 

coherence between the ESAs and the ESRB? Please explain and add concrete suggestions, 

where possible. 

No. It is important that the roles of the ESAs and the ESRB remain distinct. Their tasks and 

responsibilities are different, their membership is different, as are the tools at their disposal. 

4.d. Do you consider that the structure of the ESFS, in particular the roles of EBA and ESRB, 

will need to be revisited in light of the establishment of the Single Supervisory Mechanism 

(SSM) and the new role of the ECB within the ESFS? Please explain and add concrete 

suggestions, where possible. How should synergies in terms of supervision within ESFS 

including ECB be exploited? Please explain. 

We do not think that the structure of the ESFS needs to be revisited, beyond the ways 

already suggested, as regards the chair of the ESRB, and the organisational and operational 

changes that should be made to that organisation to reflect the advent of the banking 

union. The potential synergies between macro and micro-prudential supervision in the 

banking union will be delivered primarily through co-operation and co-ordination by the 

macro and micro prudential national authorities in participating member states and the 

ECB. The role of the ESRB meanwhile will continue to be the key organisation that 

undertakes cross-sectoral and EU-wide analysis and provides a forum for this and other 

analysis to be assessed and potential mitigating steps to be identified.  

4.e. From your experience, do you think that the ESAs and ESRB attract a sufficient number 

of diverse and excellent staff? If not, why not? If you identify room for improvement, please 

specify how this could be addressed. 

Yes the ESA staff have shown themselves to be very dedicated and generally of a high 

standard. The ESAs are still working to improve, and fill gaps in their expertise, but we have 

noted good progress. The staff have had to undertake a very large amount of work since 

their inception and have generally performed well. The use of both Temporary Agents (TA) 

and Seconded National Experts (SNE) has been extremely beneficial. SNEs have allowed the 

ESAs to get specialist expertise into the organisation quickly.  

 

5. Miscellanea 

5.a. Do you have any other comment on the effectiveness and efficiency of the ESAs and 

ESRB within ESFS and on ESFS in general? Please indicate whether the Commission may 

contact you for further details on the information submitted, if required. 

The ESAs have achieved key milestones in setting up their operational structures, attracting 

good staff and creating a governance structure that has allowed them to deliver a 

substantive amount of work. The ESAs have an appropriate suite of powers and 
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responsibilities. As relatively new organisations we believe the focus should be on 

embedding and using these powers rather than extending their responsibilities further, 

other than in the areas identified in our response. We also consider that the current 

governance arrangements and structure of the ESAs are appropriate and believe that 

significant changes at this stage could be destabilising especially in light of the changes 

arising from the Banking Union 

The ESAs should continue to draw on the experiences, knowledge and practices of the 

National Competent Authorities (NCAs) developed over many years – and recognise the 

value of full NCA participation. It is important that the ESAs do not act unilaterally without 

consultation with the NCA membership.  

The ESAs’ work has been largely dictated by their work on European legislation. It is 

essential for the ESAs to continue to prioritise around Technical Standards and Guidelines 

flowing from Level 1 legislation. In addition to this it is also important they focus on further 

work on economic analysis/assessment of markets including whether existing legislation is 

having the desired effect.  

We do, however, believe the ESAs would benefit from a sharper focus on a smaller number 

of key issues which really matter and deliver quality outputs on those, rather than try to 

over-reach in areas that are not seen as a priority by the majority of NCAs. The ESAs have a 

substantial set of commitments and need to prioritise the issues and activities they focus 

on.  The current approach to their work programmes could be reviewed to deliver: 

 a clear strategy for resource use;  

 clear prioritised objectives on an annual basis about what they aim to achieve; and  

 an assessment of performance on an on-going basis allowing for the identification 

of areas of development. 

The governance structure also needs to be effective to allow each ESA to deliver effectively 

on their objectives. These changes can be made within the current Regulations.  

 

 


