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31 July 2013 
Dear Sirs, 
 
AIMA response to the European Commission Consultation on the Review of the European System of 
Financial Supervision  

 
AIMA welcomes the opportunity to respond to the European Commission (the Commission) consultation on 
the review of the European system of financial supervision (ESFS). Our response evaluates the ESFS in the 
context of its role, post 2008 financial crisis, assisting in the development of a coherent and robust 
regulatory framework for financial services in Europe.  Ultimately, we believe that the new regulatory 
framework will contribute to deeper, stronger and more competitive financial markets to the benefit of the 
European economy. 

 
AIMA supports the work undertaken by the European Supervisory Authorities (ESAs) to date, in particular 
the European Securities and Markets Authority (ESMA). AIMA has followed closely the development by ESMA 
of Level 2 measures relating to: Directive 2011/61/EU on Alternative Investment Fund Managers (AIFMD); 
Regulation (EU) No.236/2012 on short selling and certain aspects of credit default swaps (SSR); and, 
Regulation (EU) No.648/2012 on OTC derivatives, CCPs and trade repositories (EMIR). We have also been 
active in the production of Level 3 measures, including formal ESMA Guidance in relation to: Systems and 
controls in a highly automated trading environment; the MiFID Compliance Function; structured UCITS and 
AIFMD remuneration. AIMA has also closely observed ESMA’s work in international supervisory cooperation 
for particular activities and products, as well as the negotiation of cooperation agreements under AIFMD. 
Our comments will therefore focus mainly on the work carried out by ESMA.  
 
Overall, we would like to note ESMA’s professionalism, commitment to procedural transparency, 
independence and preference for technical and expert solutions at all levels of its regulatory and 
supervisory mandate. ESMA’s work to date has been impressive bearing in mind that it has been undertaken 
in an environment of severe resource constraints. In particular, we would like to highlight and commend 
ESMA’s strong commitment to transparent public consultation even under the most challenging time 
limitations.  
 
At this first stage of assessment of the ESFS, we believe that ESMA has on the whole delivered a high quality 
product with limited resources. Although we are aware that ESMA’s work to a large degree has been made 
possible through the resources of national competent authorities, this in our eyes is a strength which should 
be maintained. It is vitally important for the perspectives of local business models, legal systems and 
cultures to be reflected in ESMA’s work to ensure that regulatory measures achieve their aims.  
 
There are, nonetheless, certain aspects of ESMA’s work and, in particular, the legal and institutional 
context in which ESMA operates, which merit further consideration and which we describe in greater detail 
within the Annex. In particular, we recommend:  
  

 Better defined periods for the elaboration of the different Level 2 output 
- AIMA is concerned that the ESAs are often given very narrow timeframes, for example, to produce 

technical advice on delegated acts for the Commission. To ensure the quality and robustness of 
their work, we recommend that in the proposal stages of EU legislation, the Commission ensure 
that the ESAs are provided with sufficient time to undertake the necessary consultations and 
impact assessments to allow for the development of sound substantive regulatory solutions. 
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 Technical standards to be mandated whenever possible, instead of delegated acts 
- AIMA believes that technical standards developed by the ESAs offer many procedural and 

substantive benefits at the Level 2 stage of regulation, including transparency and formal 
interaction between the EU legislative institutions. We, therefore, recommend that regulatory 
and implementing technical standards be used as the default Level 2 instrument. Should 
delegated acts be used, nonetheless, we would urge the Commission to commit to greater 
transparency, open consultation, cost/benefit analysis and impact assessment in their 
development especially when the Commission decides to diverge from the ESAs advice.  

 

 Improved oversight by the ESAs to ensure harmonised implementation and application of rules by 
competent authorities 
- It is important for the harmonisation of national implementation of EU secondary legislation to be 

reinforced by the ESAs. This is the case, in particular, when there is an element of unilateral 
discretion granted to national competent authorities to adopt further measures under a positively 
harmonised regime. Under the SSR, in particular, there is a lack of harmonisation among national 
competent authorities in relation to their approach to emergency short selling measures.  

 
- AIMA considers that whenever a significant discretion is given to national competent authorities to 

adopt measures within regulatory fields subject to positive harmonisation, it would be desirable 
for the relevant ESAs to ensure greater cooperation between national competent authorities as to 
the criteria for and format of such measures. 

 

 Maintaining the role of national competent authorities’ in the ESAs 
- AIMA recognises that the ESAs should have their own policy experts to ensure the strength and 

independence of their respective work, however, would recommend that national competent 
authorities maintain key role in ESA work via, for example, the system of Standing Committees. 

 
- National competent authorities have extensive direct experience of how rules can be applied and 

enforced, as well as the idiosyncrasies of their particular markets, both of which are invaluable to 
the development of appropriately tailored and proportionate rules that can be applied in a 
harmonised manner across the EU. 

 
Overall, AIMA believes believe that the ESAs have contributed significantly to increasing the quality of EU 
legislation and regulation in the financial services area. Where this has not been possible, we found this to 
be mainly due to inadequate time and resources being provided to the ESAs and the relevant national 
competent authorities who assist the ESAs in the fulfillment of their objectives. It is, therefore, important 
that the Commission, as well as the EU legislators provide the ESAs, as a minimum, an appropriate amount 
of time to develop and deliver their respective output. Furthermore, we find that the strength of the ESA 
model depends significantly on the utilization of the collective experiences of national competent 
authorities and would therefore support this model going forward. 
 
AIMA would be very happy to discuss with the Commission in more detail any of the points raised within the 
Annex below.  
 
Yours faithfully, 

 
Jiří Król  
Deputy CEO, Head of Government and Regulatory Affairs  
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Annex 
 

1.1. Effectiveness and efficiency of the ESAs in accomplishing their tasks 
 

1.1.a. How do you assess the impact of the creation of the ESAs on the financial system in general and 
on (i) financial stability, (ii) the functioning of the internal market, (iii) the quality and 
consistency of supervision, and (iv) consumer and investor protection in particular? 

 
AIMA considers the impact of the ESAs to be positive for the financial system, and, in particular, the 
functioning of the internal market in financial services. The ESFS is preferable to the previous supervisory 
entities. When compared specifically to the now dissolved CESR, ESMA has been assigned additional 
regulatory powers which, in general, contribute positively to the integration of EU financial services and to 
cooperation between EU competent authorities.  
 
We are supportive of well thought out, objective, proportionate and equitably implemented regulation. The 
technical standards produced by the ESAs to date, in general, have constituted a positive step towards this 
goal. The ability of the ESAs to develop binding technical standards has been an invaluable progression in 
the field of positive harmonization of European financial law. The focus on expert and technical solutions 
when developing such technical standards is in keeping with the aim of developing the functioning of the 
internal market and is respected by market participants. In this regard, maintaining and deepening the 
independence of the ESAs is valuable as it allows the ESAs to fully utilise their regulatory, supervisory and 
enforcement experience. The production of Questions & Answers, as well as Frequently Asked Questions, 
has also contributed to the positive impact of the ESAs on financial stability and the functioning of the 
internal market through improved legal certainty. 
 
Notwithstanding the quality of ESA decision-making, AIMA believes that increased clarity and transparency 
could be desirable for certain ESA powers and discretions. For example, the task delegated under EMIR to 
ESMA of overseeing the authorisation of third country CCPs which provide clearing services to institutions 
established within the EU. In relation to this, the International Organisation of Securities Commissions 
(IOSCO) has made clear that certain Asia-Pacific CCPs have been deterred from making applications for 
authorisation due to uncertainty as to ESMA’s authorisation methodologies and parameters, as well as the 
exponential commercial ramifications of an unsuccessful application. AIMA agrees with IOSCO that 
improving transparency as to these methodologies and parameters would encourage more CCPs to seek 
recognition under EMIR, therefore improving the conditions of the internal market, not least through 
greater competition leading to greater choice and potentially lower costs for market participants. Similar 
transparency would be desirable for authorisation activities undertaken across all three ESAs.  
 
 
1.1.b. Do the ESAs’ mandates cover all necessary tasks and powers to contribute to the stability and 

effectiveness of the financial system? Are there elements which should be added or removed 
from the mandate? Please explain? 

 
AIMA recognises that ESAs are continually being assigned new tasks. We, however, have certain concerns 
with regard to the granting of additional powers - e.g., of supervision – to ESAs without sufficient additional 
resources. We suggest that the ESAs proceed cautiously rather than exercising new powers that might not 
yet be backed by the necessary levels of resource and expertise.   
 
As above, we praise the technical and expert focus of the ESAs’ work, however, recognise that, in order to 
maintain consistency, the ESA undertaking Level 2 work must have an understanding of the political 
intention behind the Level 1 text. In this regard, AIMA proposes that representatives of the ESAs be granted 
a seat at the legislative table as observers during the Level 1 process involving the Commission, European 
Parliament and Council.  
 
We are also keen to develop the ESAs influence as an independent body of technical experts at the 
European and potentially global level. In this regard, AIMA recommends that additional legal and research 
capabilities be provided to the ESAs to ensure valuable and independent input into the European legislative 
process.  Individual regulators, for example, have extensive research capabilities which develop their 
respective profiles and complement their work on regulatory matters with robust and objective evidence. 
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1.1.c. In your view, do the ESAs face any obstacles in meeting their mandates? If yes, what do you 

consider to be the main obstacles? Please explain.  
 

AIMA considers that a significant obstacle facing the ESAs in terms of meeting their respective mandates is 
the length of time granted by legislators to the ESAs for Level 2 consultations to be undertaken and 
technical standards or technical advice drafted. Many previous Level 1 texts - including AIFMD, EMIR and, in 
particular, SSR - have provided extremely short timeframes for ESMA to draft Level 2 measures. This can be 
exacerbated further, for example, when technical standards are rejected very close to the absolute 
implementation date - as occurred when ESMA’s regulatory technical standards on determining types of 
alternative investment fund managers under the AIFMD1 were rejected on 4 July 2013 and new standards 
requested by 22 July 2013, thus providing only 18 days within which to consult and turn new standards. We 
consider that such demands and potential last minute changes can, and have on occasion, jeopardized the 
goal of drafting technical regulation which is sufficiently comprehensive, legally certain and practically 
sustainable.  
 
Cost benefit analysis as mandated under the ESA Regulations is especially difficult in such short timeframes. 
It is vital for both the ESA and industry participants that the ESA is granted sufficient time to enable 
proposals to be fully considered and for all alternative options to be identified so as to ensure a robust and 
thorough Level 2 process. In this regard, provision must be made to ensure that any Level 1 texts do not 
unduly constrain the length of time available for Level 2 work. In particular, we believe that problems with 
regard to timing are far more likely to be experienced when a specific date for Level 2 measures is 
mandated within the Level 1 text than when a specific length of time after entry into force is granted. 
AIMA, therefore, suggests that mandates for Level 2 development set a period of 12-24 months to run from 
the date upon which the relevant Level 1 text enters into force, generally 20 days after publication in the 
Official Journal of the European Union. In this regard, we note that the European Parliament ECON 
Committee regularly takes this position when proposing legislative amendments. 
 
Similarly, we recognise that many legislative initiatives are subject to indicative international deadlines - 
for example, the December 2012 deadline for mandatory clearing and reporting of OTC derivatives. Such 
international deadlines, however, are arguably designed to be indicative and encourage implementation, 
rather than to set a hard date. This is especially the case bearing in mind that such deadlines are set before 
any of the technical and political issues which lead to delays become apparent. It is understandable that 
legislators and regulators may wish to complete their work within these high-level deadlines, however, 
should this result in unreasonable time constraints for completion of Level 2 work, such time pressure is 
undesirable and could potentially prove counterproductive to the relevant international legislative goal. 
AIMA, therefore, recommends that adequate time be granted for Level 2 work in furtherance of 
internationally mandated legislation to ensure that technical recommendations are optimally formulated, 
rather than rushed through.   
 
Once the substantive Level 2 work is completed, harmonised national implementation is also very 
important. In this regard, AIMA recommends that a phased implementation timetable be provided by the 
Commission which, at all times, makes clear to market participants that the Level 1 provisions which are 
subject to elaboration/implementation via the Level 2 measures do not have direct effect until the latter 
measures are adopted and implemented. This is particularly important for measures which are imposed 
through the format of a directly applicable European Regulation. Such allowances have been seen in EMIR.  
 
AIMA believes that the above principles relating to sufficient time should also be applied for the 
development of Level 3 measures, including ESMA Guidelines and Question and Answer documents. Such 
documents impact upon the interpretation, and, therefore, legal certainty, of central Level 1 and Level 2 
provisions. Sufficient time, accordingly, is vital to ensure appropriate conclusions are reached by the 
relevant ESA drafting the measures. 
 
 

                                                 
1 Commission delegated regulation supplementing Directive 2011/61/EU with regard to regulatory technical standards determining 

types of alternative investment fund managers 

http://www.esma.europa.eu/system/files/2013-413_0.pdf
http://www.esma.europa.eu/system/files/2013-413_0.pdf
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1.1.1.a. Do you consider that the technical standards and guidelines/recommendations developed by 
the ESAs have contributed to further harmonise a core set of standards in the area of 
supervision (the single rulebook)? If you have identified shortcomings, please specify how 
these could be addressed. 

 
AIMA supports the technical standards, guidelines and recommendations developed by the ESAs in the field 
of financial regulation and their contribution to further harmonising supervisory standards.  
 
AIMA, however, highlights concerns in relation to the nature of ‘Guidance’ and the lack of clarity as to 
whether participants are permitted to follow an alternative approach, where there are sound reasons for 
doing so. In this regard, AIMA suggests that if there is an obligation to comply with Guidance, formal rules 
may well be a more appropriate medium through which those obligations can be introduced.  
 
We would also be grateful for clarification as to what extent ESMA guidance may supplement or extend the 
substantive provisions of EU regulations. The ESMA Guidelines on remuneration practices under the AIFMD2 
(ESMA Remuneration Guidelines), for example, demonstrate a circumstance in which ESMA guidance has the 
effect of extending the Level 1 and 2 texts. The ESMA Remuneration Guidelines reintroduce a type of 
restriction on delegation which was specifically removed over the course of the finalisation of the AIFMD 
Level 1 and 2 texts, namely extending the remuneration requirements to any delegated entities of the 
AIFM.  In our response to the FSA of 15 March 2013,3 AIMA makes clear that this would be tantamount to 
ESMA claiming legislative prerogatives beyond those found within the Level 1 and 2 texts, thereby acting 
outside the principle of conferral found within Article 1(2) of the ESMA Regulation.4 
 
 
1.1.1.b. What is your assessment of the work undertaken by the ESAs as regards providing opinions 

(e.g. technical advice) to the EU institutions?  
 

As noted earlier, AIMA praises the high quality of technical advice issued to date by the ESAs.  We have 
concerns, however, that final Commission delegated acts have in certain cases diverged from the ESA 
technical advice in a manner not justified through technical consultation or impact assessment. The 
Commission has on occasion introduced new policies which: (i) have not been recommended by the ESA’s 
technical advice; (ii) left out technical advice completely; or (iii) reconfigured the parameters of the advice 
which the ESA had put forward following technical discussions with experts. Such divergence, in particular, 
was witnessed during the implementation phase of the AIFMD.  
 
To ensure a more formalized and transparent Level 2 process, AIMA, therefore, recommends that regulatory 
and implementing technical standards be used to the maximum degree possible, rather than simply 
Commission delegated acts. When technical standards are used, the respective ESA regulations provide for 
greater interaction between the ESA and Commission, as well as for the involvement of the European 
Parliament and Council should the Commission decide not to follow the relevant ESA’s technical standards. 
If delegated acts are, nonetheless, used, AIMA would urge the Commission to follow a similar process when 
it departs from ESA advice in order to maximise legislative transparency for market participants and other 
stakeholders. 
 
 
1.1.2.a. In your view, did the ESAs contribute to promoting a supervisory culture and convergence of 

supervisory practices? If you have identified shortcomings how could these be addressed?  
 
AIMA considers that the ESAs have had a positive impact upon co-operation between national competent 
authorities, however, would welcome even further strengthening of this coordination through further 
harmonisation of certain decision making and supervisory practices. 
 

                                                 
2
http://www.esma.europa.eu/content/Guidelines-sound-remuneration-policies-under-AIFMD 

3
http://www.aima.org/objects_store/aima_letter_to_the_fsa_regarding_the_extension_of_the_aifmd_remuneration_requirements_to

_delegate_entities.pdf 
4
http://www.esma.europa.eu/system/files/Reg_716_2010_ESMA.pdf 

http://www.esma.europa.eu/content/Guidelines-sound-remuneration-policies-under-AIFMD
http://www.aima.org/objects_store/aima_letter_to_the_fsa_regarding_the_extension_of_the_aifmd_remuneration_requirements_to_delegate_entities.pdf
http://www.aima.org/objects_store/aima_letter_to_the_fsa_regarding_the_extension_of_the_aifmd_remuneration_requirements_to_delegate_entities.pdf
http://www.esma.europa.eu/system/files/Reg_716_2010_ESMA.pdf


          
  

6 

In the context of the SSR, we are concerned that there is insufficient harmonisation of when and upon what 
criteria an individual competent authority can impose a unilateral short-selling ban in emergency 
circumstances. For example, there is no: (i) single channel by which market participants can monitor short 
selling bans; (ii) standard process for announcing such bans (e.g., immediate or delayed implementation); 
or (iii) harmonised format that such bans could take (e.g., which securities will be affected). Accordingly, 
to date there does not seem to have been co-ordination among competent authorities when short sale bans 
have been imposed, in particular, by one authority on the securities of issuers which are traded on several 
European trading venues. This resulted in significant uncertainty regarding which instruments trading on 
which venues were within the scope of any particular restriction. Such uncertainty imposes unnecessary 
costs and delay upon market participants, including our members, as participants are compelled to perform 
extensive investigation - including contacting regulators and/or legal advisors - to be confident that they 
will comply with a particular emergency measure.5 The disruption is also not reserved to those instruments 
subject directly to bans and can affect trading, both long and short, of certain instruments outside of the 
scope of emergency measures.  This uncertainty has an undue and immediate negative impact upon the 
liquidity of, and ultimately the investability in, such instruments. 
 
AIMA’s response of 15 March 2013 to the Call for Evidence on the SSR Review6 made clear that our members 
believe ESMA can and should play a valuable role in establishing a single channel through which information 
on these bans is disseminated on a real-time basis, whilst developing guidance on the design of such bans 
that competent authorities would consider prior to implementation.  Additionally, we hope that ESMA will 
take a more proactive role in determining harmonised practices in relation to the substantive content, 
format and practical implementation of such measures, in particular developing standard guidance 
describing that bans should be announced via a single, European channel through which market participants 
can monitor short selling bans, a standard process for announcing such bans (e.g., immediate or delayed 
implementation); and a harmonised format that such bans could take (e.g., which securities will be 
affected).  
 
Additionally, in our response of 1 July 2013 to the ESMA consultation on reporting under the AIFMD, we 
identify the possible further role ESMA could play in enhancing the centralisation of reporting by non-EU 
AIFMs. We highlight that non-EU AIFMs marketing into the EU under the private placement regime under 
Article 42 currently have to report separately to the individual national competent authorities of each 
Member State into which they market (as they do not have home state regulators to which to report). The 
different content, format and timings in each Member State present a major technology and time expense 
for the AIFMs and could dissuade them from participating in European markets, to the detriment of the 
cross-border market in financial services and improved conditions of competition. For this and other similar 
situations, AIMA would welcome any efforts by ESMA to adopt a single maximum harmonized form delivered 
to a single centralized repository.  
 
 
1.1.5.b. In your experience, to what extent have coordination activities carried out by the ESAs 

contributed to promoting a coordinated EU response to adverse market conditions? Please 
explain.  

 
Please see, above, our response to question 1.1.2.a. 
 
 
1.2.3.a. How do you assess the arrangements on financing and resources? If you have identified 

shortcomings, please specify how these could be addressed. 
 
AIMA praises the volume and quality of work output by the ESAs to date which has been delivered with 
limited resources. Notwithstanding our belief that national competent authorities should remain heavily 
involved for their technical and expert opinions, we believe that the ESAs should be able to function as a 
full policy team. In particular, resources for legal, research and impact assessment capabilities are 
desirable to ensure valuable and independent input into the European legislative process. The most globally 

                                                 
5
 For a recently published study, see ‘The 2011 European Short Sale Ban on Financial Stocks: Cure or Curse?’ February 2013 - 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2213509   
6
 http://www.aima.org/en/document-summary/index.cfm/docid/D760E2AC-1405-4FAE-AD824507DD7569FF 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2213509
http://www.aima.org/en/document-summary/index.cfm/docid/D760E2AC-1405-4FAE-AD824507DD7569FF
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influential regulatory authorities invariably have extensive original research offerings which complement 
their work on regulatory matters and improve their global profile.   
 
We recognise that the ESAs need their own solid funding base, however, this must be considered in the 
context of extensive long-term compliance spending increases among many participants which are 
anticipated to continue rising over the next five years.7 AIMA would be especially concerned if funding for 
supervisors in the aggregate was to be recovered from market participants in addition to their existing 
national supervisor contributions. Accordingly, we believe it is vital that discussion be had between Member 
States and the ESAs to ensure a respective reduction in particular national levies should direct funding from 
market participants be chosen as a financing tool. We are confident that an appropriate balance can be 
reached.  
 
 
1.2.4.b. Are you satisfied with the quality and timeliness of consultations carried out by the ESAs? 
 
AIMA praises the quality and timeliness of the consultative processes undertaken to date by the ESAs, which 
have, overall, been detailed and conscientious. Also, as we describe above, we believe strongly that more 
time should be granted for Level 2 and 3 consultations to ensure that all options are taken into account and 
that market participants are able to provide suitably detailed and objectively reasoned responses using 
robust quantitative and qualitative data. Furthermore, when consultations are undertaken, AIMA strongly 
recommends that, wherever possible, full public consultations be used, rather than partial consultations to 
focused stakeholders.  
 
We would also suggest that a consultation process be introduced for the development and periodic update 
of ESMA Questions & Answers. 
 
 
1.2.4.e. Is the work undertaken by the stakeholder groups sufficiently transparent? Do you see areas 

where the approach towards transparency needs to be revisited? 
 
AIMA supports the work undertaken by the stakeholder groups and the transparency of their processes. We 
have slight concerns, however, that the effect of recommendations from stakeholder groups is sometimes 
unclear. 
 
 
1.2.5.a. How do you assess the functioning of the Board of Appeal (BoA)? If you have identified 

shortcomings, please specify how these could be addressed. 
 
We believe that recourse to an appellate board in relation to the application of powers by the ESAs is a 
vitally important control, even more so due to their unelected nature. In this regard, it is very important to 
have at least one lawyer with detailed knowledge of European legal process on each board of appeal with 
access to independent research facilities.  
 
 
1.2.5.b. What is your assessment of having one joined BoA for all ESAs as compared to a dedicated BoA 

for each ESA respectively?  
 
We trust that a Joint secretariat could advise individual boards of appeal on EU process, but we suggest 
that the adoption of a joint board could pose problems due to the truly disparate areas of expertise of each 
ESA, ranging from banking to insurance and from pensions to securities markets. 
 
 
2.1. ESRB's mandate and experience 
 
AIMA at this stage is not in a position to provide extensive comments. We would like to highlight, however, 
that vast quantities of data will be flowing through the ESRB. In this regard, AIMA recommends that the 

                                                 
7
 See forthcoming AIMA-KPMG survey of hedge fund managers 
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Commission undertake extensive checks to ensure that the ESRB can, in practice, receive, organise, analyse 
and, most importantly, provide feedback on this quantity of data. An impact assessment could also be 
undertaken to consider the broader consequences should the ESRB be unable to analyse the information it 
receives. Above all, our members would like to ensure that the confidentiality of any data related to 
individual financial institutions be ensured.  


