
 
 
 

 
www.europecrowdfunding.org  P a g e  | 9 
 

Review of Crowdfunding Regulation 

- October 2013 

. 

INTRODUCTION 

Crowdfunding is an increasingly popular method of raising capital over the internet from the mass 
market. Its earliest successes have often been with social or art-based projects. But it is now 
emerging as a fund-raising method for start-up companies or other commercial projects (this kind of 
Crowdfunding is also called "Crowd Investing"). 

Crowdfunding can be very beneficial for both sides. It provides for an alternative method of financing 
which can be attractive where borrowers struggle to qualify for full funding from traditional sources, 
such as banks, private equity houses and angel investors. Crowd investors on the other hand can 
invest directly into enterprises/projects that have not previously been available to retail investors. 

Due to the benefits Crowdfunding provides for the financing of small and medium-sized enterprises, 
the European Commission has indicated an intention to support Crowdfunding. For example in its 
Green Paper on long-term financing of the European economy published on 25 March 2013 the 
European Commission raises the question how "non-traditional sources of finance, such as crowd-
funding, can be supported". On 3 October 2013 the European Commission has started a public 
consultation asking for opinions on a (possible) harmonised regulation of Crowdfunding until 31 
December 2013. According to the European Commission the aim of this public consultation is "to 
explore how EU action, including soft-law measures, could promote Crowdfunding in Europe". On the 
other hand, the Commission has traditionally displayed strongly consumer-protectionist tendencies 
and certain public pronouncements it has made indicate that any benefits it may be able to confer 
through the creation of a harmonised single market may well be outweighed by regulatory burden. 

Crowdfunding is already restricted by national regulatory provisions, but the continuing development 
of the European single market in financial services has and will continue to ensure that there is a 
small degree of conformity between those national regimes, even absent any Crowdfunding-specific 
European regulation. Further it can be anticipated that Crowdfunding could be even more restricted 
under the future AIFMD regime.  

This publication considers the varying applications of the single market legislation to Crowdfunders 
across Europe both now and in the foreseeable future. Furthermore it takes a look at the 
Crowdfunding regulation in other relevant countries abroad. 
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GERMANY 

 

1 Current Market of Crowdfunding platforms in Germany 

In Germany, there are three broad types of Crowdfunding: 

 The Equity Model (individuals make investments in return for a share in the profits 1.1
or revenue generated by the company/project) 

Currently there are two main kinds of Crowdfunding platforms in Germany offering the Equity 
Model:  

 First, platforms without any kind of licence – they are only active in the business of 
investment broking and/or contract broking mainly regarding silent partnerships.  They 
operate outside the prospectus regime and must therefore comply with the very limited 
exemptions.  The sole exemption that comes into consideration is that the offering of 
investments does not exceed EUR 100,000 during 12 months. 

 Second, two Crowdfunding platforms currently operate within the scope of regulation (both 
with different approaches).   

One simply offers securities. Therefore all companies seeking funding ("entrepreneurs") must 
transform to a (private) stock corporation first. This platform also offers a trade market for the 
securities. They have a licence for financial services under the German Banking Act 
(Kreditwesengesetz). 

The other platform is more complicated and is structured similar to a fund. It does not have a licence, 
but has prepared an approved prospectus for the platform. They offer silent partnerships. 

In summary, the most common and simple way of Equity Crowdfunding in Germany is to only broker 
silent partnerships. The use of a license (that enables the platform to offer additional services) is very 
rare in Germany. 

 The Lending Model (individuals lend money to a company or project in return for 1.2
repayment of the loan and interest on their investment) 

Recently Crowdfunding platforms are emerging which broker only subordinated loans 
(Nachrangdarlehen).  In order to let the investors participate in the success of the funded project or 
company the interests are linked to the profit of the project or company. However, the investor does 
not share liability for any losses. 

 The Donations or Rewards Model (individuals provide money to a company or 1.3
project for benevolent reasons or for a non-monetary reward) 

In Germany the Donations or Rewards Models are used predominantly to finance social or creative 
projects or companies (e.g. NGOs). No financial investment or return is involved. Investors fund 
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projects or companies and get no return at all or a non-monetary reward (e.g. tickets, CDs etc.). In 
some cases the rewards are of a symbolic value only. 

2 Current Regulation of Crowdfunding platforms in Germany 

 Licence under the German Banking Act (Kreditwesengesetz)  2.1

 2.1.1 Equity Model  

General Rule 

Pursuant to the German Banking Act (Kreditwesengesetz), anyone intending to provide financial 
services in Germany commercially or on a scale which requires a commercially organised business 
undertaking requires a written licence from the German Financial Supervisory Authority 
(Bundesanstalt für Finanzdienstleistungsaufsicht – "BaFin"). 

The provision of "financial services" includes the brokering of business involving the purchase and 
sale of financial instruments or their documentation (investment broking), the purchase and sale of 
financial instruments in the name of and for the account of others (contract broking) and the 
placement of financial instruments without commitment to take up those instruments (placement of 
financial instruments).   

"Financial instruments" within the meaning of the German Banking Act (Kreditwesengesetz) include 
securities, investment products (Vermögensanlagen) and shares in collective investment 
undertakings (Investmentvermögen). 

Securities include shares in stock corporations as well as debt securities including participation 
certificates.  Investment products (Vermögensanlagen) under the German Investment Products Act 
(Vermögensanlagengesetz) comprise, inter alia, shares in other legal entities (such as limited liability 
companies, limited partnerships, civil law partnerships or silent partnerships (stille Beteiligungen)), 
participation rights (Genussrechte) with regard to profits in those legal entities, shares in trust assets 
and registered bonds. 

Shares in collective investment undertakings (Investmentvermögen) were added in the context of the 
implementation of the European Alternative Investment Fund Managers Directive ("AIFMD") in 
Germany. For details see section 3 below. 

In summary, where an online Crowdfunding platform facilitates the offering of securities, investment 
products (Vermögensanlagen) or shares in collective investment undertakings 
(Investmentvermögen), the operator of the platform provides financial services within the meaning 
of the German Banking Act (Kreditwesengesetz) and therefore, as a general rule, requires a licence by 
BaFin. 

Exemptions from licensing requirement 

If securities (such as shares in stock corporations or limited liability companies) are offered, no 
exemptions are available from the licensing requirement. 
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However, as stated above – and as described by BaFin in its article on "Crowdfunding and supervisory 
law" dated 12 September 2012 – most German Crowdfunding platforms offer interests in silent 
partnerships and can therefore benefit from a statutory exception to the licensing requirement.   

The following requirements must be met: 

 only investment broking and contract broking are conducted, 

 only investment products (Vermögensanlagen) within the meaning of the Investment 
Products Act (Vermögensanlagengesetz) (which includes silent partnerships) or shares 
collective investment undertakings (Investmentvermögen) are offered; 

 no acquiring of ownership or possession with regard to funds or shares of customers (unless 
a specific license to do so has been obtained).  

Where these requirements are met, the operator needs only obtain a licence under the German 
Trade, Commerce and Industry Regulation Act (Gewerbeordnung) (which is a relatively 
straightforward matter). 

Making use of this exception comes with certain disadvantages. For example, investment products 
(Vermögensanlagen) are rarely tradable. 

 2.1.2 Lending Model 

Depending on the structure in detail subordinated loans (Nachrangdarlehen) are considered as 
"debt" (in contrast to equity) and do not qualify as shares in collective investment undertakings 
(Investmentvermögen) or investment products (Vermögensanlagen) under the German Investment 
Products Act (Vermögensanlagengesetz). 

Brokering of such subordinated loans (Nachrangdarlehen) only requires a straightforward licence 
under the German Trade, Commerce and Industry Regulation Act (Gewerbeordnung). 

 2.1.3 Donations or Rewards Model 

Depending on the structure in detail there are good reasons to state that these kinds of investments 
do not qualify as shares in collective investment undertakings (Investmentvermögen) or investment 
products (Vermögensanlagen). Therefore, it should fall outside of German financial services 
regulation. 

 License under the German Payment Services Act (Zahlungsdiensteaufsichtsgesetz) 2.2

In addition to the requirements set out above, any transfer of funds through the operator of a 
Crowdfunding platform will generally constitute money remittance services within the meaning of 
the German Payment Services Act (Zahlungsdiensteaufsichtsgesetz). Such transfer of funds could 
occur if the investors pay their investment amounts to the operator of the Crowdfunding platform 
who then passes the funds to the entrepreneur. 

Although the platform operator may conceivably rely on the exemption for commercial agents under 
the German Payment Services Act (Zahlungsdiensteaufsichtsgesetz), recent BaFin decisions have 
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shown that the German supervisory authority only permits a very limited application of this 
exemption. 

As an alternative – in order to avoid such licensing requirements – the operator of a Crowdfunding 
platform could use an external provider or partner for processing payments rather than acting as an 
intermediary himself.  However, even in this case the structure should be coordinated in cooperation 
with BaFin. 

 Prospectus requirements 2.3

General rule 

Entrepreneurs issuing securities or investment products (Vermögensanlagen) to investors can be 
subject to a prospectus requirement, namely a requirement to publish a prospectus approved by 
BaFin under the German Securities Prospectus Act (Wertpapierprospektgesetz) where securities are 
offered (e.g. shares in stock corporations) or under the German Investment Products Act 
(Vermögensanlagengesetz) where investment products (Vermögensanlagen) are offered (e.g. silent 
partnerships). 

The operator of a Crowdfunding platform is normally not subject to such a prospectus requirement 
since it will not be responsible for the "offering". 

Depending on the structure, subordinated loans (Nachrangdarlehen) do not generally constitute 
investment products (Vermögensanlagen) under the German Investment Products Act 
(Vermögensanlagengesetz) and therefore no prospectus is required.  The same should apply to 
investments where individuals provide money to a company or project for benevolent reasons or for 
a non-monetary reward (Donations or Rewards Model). 

Exceptions from prospectus requirement 

The general prospectus requirement does not apply where the offering of securities or investment 
products (Vermögensanlagen) does not exceed EUR 100,000 within a time period of 12 months.  This 
applies to the issuing of securities as well as the issuing of investment products (Vermögensanlagen). 

 Possible additional Regulations 2.4

Other common regulations to which the operator of a Crowdfunding platform may be subject 
include: 

 German Trade, Commerce and Industry Regulation Act (Gewerbeordnung); 

 German Act on Money Laundering (Geldwäschegesetz); 

 German Securities Trading Act (Wertpapierhandelsgesetz); 

 Consumer Credit Regulation (Vorschriften für Verbraucherdarlehensverträge). 
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3 Possible regulation of Crowdfunding platforms under the AIFMD 
regime in Germany 

 Status of AIFMD implementation 3.1

Germany implemented the European Alternative Investment Fund Managers Directive ("AIFMD") on 
22 July 2013.  

As usual, in Germany this implementation has gone much further than merely transposing the 
Directive into German law, imposing additional requirements to those required by the Directive 
("gold plating"). 

The act implementing the European directive into German law includes a Capital Investment Act 
(Kapitalanlagengesetzbuch) which is intended to regulate all German fund structures and all fund 
managers.   

 Definition of an alternative investment fund ("AIF") 3.2

According to the Capital Investment Act the extensive AIFMD regulation of funds and fund managers 
applies when there is an alternative investment fund ("AIF") managed by an alternative investment 
fund manager ("AIFM"). 

Therefore, it is crucial to the impact of the national AIFMD regulations on Crowdfunding whether any 
of the participants qualifies as an AIF or an AIFM. 

The Capital Investment Act provides that AIFs include a collective investment undertaking which: 

 raises capital from a number of investors,  

 with a view to investing it in accordance with a defined investment policy for the benefit of 
those investors; and 

 is not an operating company conducting business outside the financial sector and 

 do not require authorisation pursuant to Article 5 of Directive 2009/65/EC (UCITS). 

With regard to the requirement that the investment undertaking is not an operating company, the 
European Securities and Markets Authority (ESMA) in its consultation paper on "Guidelines on key 
concepts of the AIFMD" published 19 December 2012 ("ESMA Consultation Paper") considers that 
"an ordinary company with general commercial purpose should not be considered a collective 
investment undertaking". 

BaFin further clarifies the term operating company in its interpretation guideline on the "Scope of 
application of KAGB / Interpretation of the term collective investment undertaking" dated 14 June 
2013  ("BaFin Interpretation Guideline"). In this Interpretation Guideline BaFin considers companies 
as operating companies if they operate the facility or production themselves within their day-to-day 
business. However, BaFin states in its Interpretation Guideline that an operating company can make 
use of the service of an intra-group company or an external service provider, as long as the day-to-
day discretion remains at the company. 
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3.2.1 Operating company seeking funding

As stated above, German AIFMD regulation does not apply to operating companies outside the
financial sector which do not invest in accordance with a defined investment policy.

In light of the BaFin Interpretation Guideline, companies seeking funding by means of a
Crowdfunding platform could only be operating companies outside the financial sector if:

 their business strategy is simply the commercial success of their business;
 they do not intend to follow any defined investment policy but want to finance their on-

going day-to-day business; and
 they operate the facility, production or project themselves within their day-to-day business

or make use of the service of an intra-group company or an external service provider (as long
as the day-to-day discretion remains at the company)

In general, these requirements are met by the "typical" start-up or developing company seeking
funding for its general commercial business by means of a Crowdfunding platform. Such companies
should therefore fall outside the scope of the German AIFMD regulation.

3.2.2 Project Company seeking funding

3.2.2.1 Equity Model

On the other hand, the BaFin Interpretation Guideline illustrates that companies cannot qualify as
operating companies if they are established to finance a single project ("Project Company") such as a
movie, a computer game, a wind farm or a solar park, and do not operate the facility or production
themselves or by means of an outsourcing company leaving the day-to-day discretion to the "Project
Companies".

Accordingly, this kind of "Project Company" might constitute an AIF within the meaning of the
German AIFMD regulation if it seeks funding in return for a share in the profits or revenue generated
by the project.

3.2.2.2 Lending Model

A subordinated loan (Nachrangdarlehen) should generally be capable of being structured as a non-
AIF investment as – according to the BaFin Interpretation Guideline – the subordination clause does
not cause liability for the losses of the project/company for the investor.

3.2.2.3 Donations or Rewards Model

Some of the Project Companies do not offer any kind of revenue but instead (often small) non-
financial rewards in return.  In the latter case (e.g. if the promised reward is a ticket or a copy of the
movie or game) it can be argued that the funds are not invested for the benefit of those investors and
the funding therefore contains no collective investment undertaking and no AIF. BaFin has not yet
commented on a possible application to Rewards-based Crowdfunding.
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3.2.3 Crowdfunding Platform 

As a general rule the operator of a Crowdfunding platform does not raise capital from investors for 
its own business. Therefore, the operator of the Crowdfunding platform should not qualify as an AIF. 

However, in any case – even if the underlying investment (e.g. a Project Company) qualifies as an AIF 
– there are sound arguments to state that the Crowdfunding platform does not "manage" this 
underlying investment. Instead the Crowdfunding platform merely arranges investment into it. The 
Manager of the AIF is typically the company seeking funding by means of the Crowdfunding platform. 

As a conclusion, there are sound arguments that the Crowdfunding platform should not qualify as an 
AIFM. 

4 Conclusion 

In conclusion, Crowdfunding  is already regulated extensively in Germany. In particular the 
prospectus requirements in respect of each funding over EUR 100,000 are very strict in comparison 
with other European jurisdictions. 

The application of the AIFMD regime to companies seeking funds by means of Crowdfunding 
platforms (which appears likely if they are Project Companies) would make any attractive cost-
reward ratio impossible. Projects like movies or games are likely to be excluded completely since 
they do not qualify as "material assets" (Sachwerte) within the meaning of the Capital Investment 
Act. 

These strict regulations contradict the explicitly stated intention of the European Commission to 
support Crowdfunding. A large proportion of possible Crowdfunding projects could be rendered 
impossible in the future. Therefore, BaFin should explicitly exclude Crowdfunding from any possible 
application of the AIFMD regime. 
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