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This consultation paper outlines the main building blocks of the Commission’s follow-up 
of the report of the High-level Expert Group on reforming the structure of the EU 
banking sector. It is divided in three parts. The first outlines the problem that bank 
structural reform could address. The second assesses the necessity of EU action in terms 
of subsidiarity. The third presents the main options under consideration. Each section is 
accompanied by questions where the Commission services would welcome the views of 
stakeholders. 

This document focuses on the structural separation recommendation of the Liikanen 
High-Level Expert Group (HLEG). The other recommendations of the HLEG have been 
at least partially taken on board in other initiatives such as the Bank Resolution and 
Recovery Directive (additional separation of activities conditional on the recovery and 
resolution plan; use of bail-in as a resolution tool) and Capital Requirements 
Directive/Regulation (corporate governance requirements), or will only become 
actionable after the completion of ongoing exercises (e.g. Basel Committee’s 
fundamental review of trading book capital requirements). 

In light of the problem definition set-out in section 1 and the focus on Too-Big-To-Fail 
(TBTF) banking groups, it is clear that any regulatory action on bank structural reform 
would only affect a small subset of the approximately 8,000 banks incorporated in the 
EU (see section 3.2.1). It would in particular exclude the vast majority of local and 
regional banks that serve the local economy as well as the banks that focus on customer-
related lending. Moreover, any decision to potentially impose separation requirements 
would not necessarily apply automatically to banks exceeding examination thresholds 
and may imply some degree of supervisory discretion. 

Respondents from relevant banking groups are as a matter of priority requested to 
provide data to substantiate their assessment of the impact of structural reform by 
completing the tables in appendix 1 (Excel format). Such data submissions are in 
particular encouraged from EU banking groups with the highest degree of systemic 
importance.1 The tables outline two scenarios for the purpose of informing the 
assessment of the set of options being considered by the Commission services. For the 
purposes of quantitative analysis, these scenarios incorporate a number of constraints and 
assumptions intended to ensure the tractability and comparability of the data, e.g. 
transition deadlines, geographical scope, etc. These scenarios do not prejudge the policy 
choice to be made by the European Commission at a later stage.  

  

                                                 
1  This is a subset of the set of banks that are consistently captured by the different threshold options 

outlined in section 3.2 ("Scope of banks“) 
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1. PROBLEM DRIVERS 

In the run-up to and during the on-going crisis, some large and complex EU banking 
groups have faced problems of balance sheet expansion, high leverage, lack of market 
discipline, lack of bank resolvability, excessive risk-taking, trading and market-based 
activity, implicit bail-out expectations, competition distortions, and conflicts of interest. 
Arguably, pre-crisis regulation and supervision have been inadequate. These intertwined 
problems have a clear link with the way some large banking groups are structured, which 
makes them too big, too important, too complex, and too interconnected to fail. As a 
result, such banks benefit from a lower cost of funding, given that bank investors judge 
that their investments face a limited risk of default. The implicit subsidy arising from the 
limited default risk is further strengthened by the presence of deposits backed by deposit 
guarantee schemes. 

Furthermore, such banking groups that take deposits subject to government insurance are 
(i) largely unrestricted in the type of activities they are undertaking, (ii) largely 
unrestricted in their intra-group legal structure, and (iii) restricted only in a limited way 
in terms of intra-group connectedness and interconnectedness with other financial 
institutions. As a result, the lower cost of funding benefits the group as a whole. 
Accordingly, depositors effectively cross-subsidise other activities. Such activities, e.g. 
risky trading activities, can accordingly be undertaken on a larger scale than would have 
been the case if the cost of funding reflected the risk of that particular activity only. 
Arguably, as a consequence, economic resources are diverted from more socially useful 
activities such as lending to the real sector of the economy, while banks also tend to 
accumulate excessive risks. Conversely, it may be argued that cross-subsidisation may 
also result into market financing of the economy through notably private equity and 
market making on corporate bonds. 

Structural reforms of the banks that are too-big-to-fail would directly address intra-group 
complexity, intra-group subsidies, and excessive risk-taking incentives. Structural 
reforms may increase the credibility and effectiveness of the recovery and resolution 
process for large and complex banking groups, thereby lowering the ultimate taxpayer 
costs. Structural reforms also aim at a broader set of objectives, such as aligning the 
private incentives of banks with socially useful activities.  

Questions 

1. Can structural reform of the largest and most complex banking groups address 
and alleviate these problems? Please substantiate your answer. 

Question 1 

The issue of whether structural reforms are relevant should be viewed from several angles: 

- The issues of moral hazard and “too big to fail” 

- The effectiveness of such structural reforms 

- Their impacts on the economy 
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The issues of moral hazard and “too big to fail” 

The issue of bank size and moral hazard has already been dealt in depth by regulators, who have 
both planned a specific capital requirement regime for specific institutions and developed a 
specific resolution regime, mainly for major banks. Large banks that are considered G-SIB will be 
required to carry 1% to 3.5% capital surcharges. This requirement could be extended to other 
institutions that will be considered systemic either domestically or on the European level. 
Moreover, based on the Financial Stability Board’s recommendations, Europe is on the verge of 
adopting harmonised legislation that sets up a recovery and resolution framework for dealing 
with systemic banks failures. 

These two texts will lessen the probability of a major bank failure and, in most cases; there will 
be no need to turn to taxpayers and governments. The state’s implicit guarantee of banks will 
be thus strongly shortened, as well as the potential so-called implicit subsidies that result from 
that guarantee. This framework will make it possible to sell off assets or rapidly break up a bank 
without state intervention, as the cost of restructuring will be borne by shareholders and, 
where applicable, creditors. 
 
These two measures will mean the end of what economists call “moral hazard”, which occurs 
when the state bails out a bank. Moreover, discussions over a possible subsidy to fund major 
institutions to make up for this implicit support will now be groundless 

Among the causes of the bank crises, the Commission cites banking group complexity. There is 
no evidence that banking group complexity causes bank failures. It was poor risk control that 
caused the failures, as described below. Overall risk management that is well structured by 
procedures and based on high-performance IT tools is an essential way of measuring, managing 
and controlling risks, including at very large banking groups. The complexity of banking groups is 
often linked to their size and their activities. While the size factor has already been discussed, 
we feel that banking group diversification, whether geographical or by business line, is on the 
contrary, a factor promoting resiliency rather than fragility. Such diversification allows major 
banks to hold up better to customer bankruptcies and to business cycles that are not fully 
synchronised, and to tap into the diversity of their businesses. 

Regarding internal interconnectedness, the Commission’s proposal could very well increase 
interconnectedness between separate entities without responding to this matter, that only 
recovery and resolution plans could address. On the contrary separating activities could lead to 
a new form of complexity by multiplying interconnectedness with external market participants 
and thus make groups harder to manage especially in time of stress. 

Most French banking groups have insufficient deposits due to specific national factors, such as 
regulated savings accounts and tax-free life assurance. Concerning the five main French banking 
groups, customer loans were equivalent to 111% of customer deposits as of the end of 2012. 
Because of this, the banks must tap market resources to fund their customer activities. 
Moreover, customer deposits do not contribute to funding market activities, which generally 
have their own resources (issuance of certificates of deposit, pensions, etc.). 

The Bank Recovery and Resolution Directive (BRRD) for credit institutions will bring an 
alternative to the state guarantee and also force banks to potentially modify their 
organisational set-up, as banks will have recovery and resolution plans in place that must be 
approved by the proper authorities.  
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In the event that the authorities deem that there exist significant obstacles to properly 
implementing the resolution plan, they may “demand that the institution modify its legal or 
operating structures in order to reduce their complexity and in order to legally and economically 
separate its critical functions from other functions by using resolution instruments.” These 
provisions will thus endow the authorities with broad powers to require institution to 
restructure without any need for new binding provisions. 
 

The effectiveness of such structural reforms 

At the very least, it could be hoped that such reforms would prevent a return of the banking 
crisis that we experienced in the West in 2007-2008. 

But when we examine the reasons for bank failures in Europe since 2007, we find well identified 
factors that have nothing to do with a possible separation of activities. The best report on this 
issue is by Patrick HONOHAN, Governor of Central Bank of Ireland, who distinguishes three main 
culprits for the “historic” banking crisis in his country: 

• The recklessness of banks, which amidst a general increase in debt levels, piled on medium- 
and long-term risky assets that were funded very short term at undercapitalised banks. In 
Ireland, the United Kingdom, the Netherlands and, naturally, in Spain, these risky assets 
were mainly real estate. This is an argument for credible capital and liquidity rules, as well 
as robust risk management practices and governance rules. 

 
• Governor HONOHAN’s second category of culprits: political authorities, who encouraged 

the real-estate bubble and who refused to warn that all bubbles come to an end. Close 
relations between banks and national and regional political authorities are found in many 
cases of bank failure in Europe, particularly surrounding the real estate sector, but not just 
the real-estate sector (e.g., the German Landesbanken, which invested in high-yield and, 
hence, high-risk financial structured products). Unfortunately, there is no technical remedy 
against politicians’ traditional temptation to accompany, and even encourage, banks in their 
excesses.  
 

• Patrick HONOHAN’s third category: supervisors, who saw nothing or didn’t want to see 
anything. This was obviously the case in Ireland, the United Kingdom (RBS’s balance sheet 
quadrupled in size in four years, with no vigorous reaction from its supervisor!), Germany, 
Belgium, and, of course, in Spain, with the popping of the real-estate bubble created by the 
regional savings banks. In reaction, it is imperative to “denationalise” supervision, hence the 
importance of giving the ECB the role of euro zone banking supervisor. 

So, all in all, we have a European banking crisis that has been rather conventional, with its 
effects exacerbated by globalisation. This is above all a crisis of liquidity and bank 
undercapitalisation, with an accumulation of risky assets, most of them in real estate, political 
encouragement at the regional, national, and even European level, and spectacular negligence 
by certain national supervisors. 
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We can see that very traditional institutions have been hit very hard. Savings banks or UK 
regional real estate banks like Northern Rock were not involved in market activities. The real-
estate bubble was an indiscriminate “serial killer” of European banks. Some traditional banks 
that were on the sidelines of the real-estate bubble were guilty of other offenses. The German 
public-sector Landesbanken bought highly risky CDOs hand over fist; Monte dei Paschi di Sienna 
paid 9 billion euros to Santander for Antonveneta, for which Santander itself had paid 6 billion 
euros just a few months previously, and so on. Piling on highly risk assets using short-term 
funding is seldom a guarantee of survival for a bank. 

This rather conventional crisis is absolutely not due to choice of banking model. Problem banks 
can be found in all possible models, from regional savings banks to private regional banks to 
public regional banks to universal banks to market-oriented banks. In France, Dexia and CIF fell, 
while major French universal banks clearly benefited from good supervision, a real-estate 
market that was not as bad as elsewhere and a diversification of their activities, and were able 
to get through the crisis without costing the taxpayer one euro, in contrast with RBS, Lloyd’s or 
Commerzbank. 

In short, the only things that problem banks have in common are the accumulation of risky 
assets, real-estate assets in particular, liquidity that is too short-term, chronic 
undercapitalisation, strong links with regional or national political authorities, and occasionally 
or routinely dysfunctional national supervision. There is no way to justify burdensome and 
costly structural reforms by arguing that they are effective solutions to these problems. 

The impacts on the economy 

While analysis of structural reforms is important for judging the effectiveness of measures 
against moral hazard and better crisis recovery and resolution of institutions, that is not enough 
to judge the relevance of such reforms. Nobody can seriously put forth burdensome and costly 
reforms on the grounds that some potential benefits have been identified, without also 
considering the negative side-effects, in this case their impacts on the banking system’s ability 
to serve its clients and the consequences for these same clients and the European economy as a 
whole. This is one of the weak points of the Liikanen report: that it failed to analyse the 
consequences of its recommendations. Let’s hope that this consultation and the Commission’s 
work that will follow will provide for a full analysis and findings that address the entire problem, 
in order to come up with some balanced proposals. 

2. SUBSIDIARITY 

An EU-wide approach to bank regulation and international coordination is desirable 
because of the interconnectedness of economies and the complex cross-border operations 
of many banks. Some Member States are in the process of developing bank structural 
reforms.2 While these reforms share the same objective, the specific forms differ.  

  

                                                 
2  Structural reforms are currently being pursued in some Member States and third countries: the United 

States (the Volcker Rule prohibiting banks from engaging in proprietary trading that takes place within 
a context of existing structural separation); the United Kingdom (ring-fencing the retail bank 
operations of large UK banks); France and Germany (some banks have to transfer their proprietary 
trading activities to a separate legal entity). In addition, structural reforms are at an earlier stage of 
consideration in Belgium and the Netherlands. At the international level, institutions like the IMF and 
the OECD have recently called for a broad and global debate on bank business models. 
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Any lack of coordination at EU level carries the risk that higher regulatory requirements 
apply to banks in some Member States but not in others and that undesirable geographic 
arbitrage might unintentionally be encouraged.  Without an EU-wide approach banks will 
be forced to adapt their structure and operation along national boundaries, thereby 
making them even more complex and increasing fragmentation. Such a development may 
also have the effect of limiting the effectiveness of the Single Supervisory Mechanism 
and a future Single Resolution Mechanism – which may undermine the creation of an 
effective banking union. 

Therefore, an EU-wide approach to regulation would (i) avoid the costs for banking 
groups of diverging national bank structural reform proposals; (ii) avoid potential 
inconsistencies of national reforms; and, (iii) safeguard the EU internal market in 
financial services.  Questions 

2. Do you consider that an EU proposal in the field of structural reform is needed? 
What are the possible advantages or drawbacks associated with such reforms? 
Please substantiate your answer. 

QUESTION 2 

Quite aside from the debate over banking structural issues, it is clear that the banking system is 
going through a historic revolution from the regulatory, economic and technological points of 
view. The Basel Committee’s recommendations following up on G-20 requests have been taken 
up in several sets of regulations in Europe, whose purpose is to reinforce the banking system’s 
resilience and to preserve financial stability. Capital and liquidity restrictions have been 
expanded very markedly, particularly for global systemically institutions. 

- Banking is one of the world’s most heavily regulated sectors (with “high frequency” 
regulation. 

- Regulation affects all aspects of universal banks, with many big uncertainties remaining 
(lack of stabilisation, international coordination, consistency, etc.). 

- Retail banking is also subject to profound transformations (technological, regulatory, 
and economic). 

- Banks face a renationalisation of banking activities, with a greater role being given to 
host country supervisors at the expense of a pooled approach supervised by the home 
country supervisor. 

- Banks must prepare recovery and resolution plans in the event of bank failures. 

- The banking business also faces growing legal risks. 

- On top of this is a major change in European supervision with the establishment of a 
single supervisory mechanism (SSM). 

Similarly, it is beyond doubt that numerous measures (including increased solvency and liquidity 
controls, the banking union, and a resolution framework) would tend to reinforce the banking 
system’s stability and security but all the impacts, particularly in the area of support for the 
economy have thus far been not been measured or even estimated. In these conditions, the 
choice of taking a break to finalise and consolidate all the current initiatives, in order to assess 
the impacts of all these transformations, should be a core scenario for Europe among the 
options to be considered before additional reforms to banks’ structures. 
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Meanwhile, if some countries believe that they need measures specially suited to their unique 
features and their historical experiences, then this is a freedom that can be left to them. 
However, this is no justification for imposing a single, European-scale model that is highly 
prescriptive and restrictive, such as advocated by the Liikanen report, or in the scenarios put 
forth for simulation in this consultation. There are no grounds for dismantling models that have 
proven themselves, in favour of a single model whose viability and non-destructive character for 
the European economy remains to be proven. Moreover, current national legislative proposals 
cover nine of the 14 G-SIFIs identified on the European level and will ultimately involve the 
banks of the European Union’s three main countries. Measures put forth in France and 
Germany will require banks to transfer to subsidiaries activities that have no bearing on the real 
economy. The goal is to keep the crisis from spreading and, hence, to shrink the scope of 
activities to be guaranteed and to better protect bank customers and retail deposits. The 
universal banking model is not being questioned, but pure proprietary trading activities without 
any link with customer’s needs, will be grouped together in dedicated subsidiaries. 

Lastly, all major European banks present in the United States or wishing to work with US banks 
must comply with the Volcker rule, which bans or severely restricts these same proprietary 
trading activities that have no link with the customer’s needs. 

3. POLICY OPTIONS 

This section outlines the policy options that are being considered in the impact 
assessment.  

3.1. The baseline 

The default option for the impact assessment is to take no policy action as regards 
structural bank reform at the EU level. This represents the baseline against which the 
incremental impact of structural bank reform options will be evaluated. The “no policy 
action” option would notably reflect the structural bank reforms being pursued by 
Member States, as well as third countries. The assessment would notably aim to assess 
the complementarity of structural reform with relevant reforms at European level that 
have recently been adopted, are in the process of being negotiated, or where proposals 
will be put forward shortly.3 

3.2. Spectrum of structural reform options 

Structurally separating banks requires decisions on (i) which banks should be subject to 
separation (ii) the scope of activities to be separated; (iii) the strength of separation.  

  

                                                 
3  This would notably include measures to strengthen banks' solvency and resolvability; measures to 

better guarantee deposits; measures to improve transparency and address the risks of derivatives. It 
would also take into account the proposals related to Banking Union, i.e. the Single Supervisory 
Mechanism and the Single Resolution Mechanism. 
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3.2.1. Scope of banks potentially subject to separation (De minimis 
exemptions)  

The Commission services have undertaken work with the aim of reviewing the thresholds 
suggested by the HLEG and address some of the concern highlighted by some 
respondents to the public consultation held by the Commission upon receiving the report. 
That work is focusing in particular on how to define trading activity, estimating the 
institutional implications of different thresholds, and benchmarking the results against 
other readily available metrics (for further information, see annex). 

The Commission services have assessed a number of options for defining trading activity 
in order to determine the scope of the institutions subject to a separation requirement. 
Due to the absence of publicly available data for banks’ specific business lines, this 
analysis has been done on the basis of publicly available accounting (balance sheet) data 
from commercial providers. The analysed options are: 

1. Using the HLEG definition (Assets held for trading and available for sale); 

2. A more narrow definition that excludes available for sale assets as mostly 
composed of securities held for liquidity purposes; 

3. A definition focused on the gross volume of trading activity, which is likely to 
focus on proprietary traders and market-makers; 

4. A definition focused on net volumes, which is likely to only capture those 
institutions that have a higher share of unbalanced risk trading (proprietary 
traders). 

For each of the last three options, absolute and relative thresholds have been assessed. 
Depending on the option chosen, about 30-35 banks are selected. Even though the 
selected banks represent less than 20% of the sample, their assets account between 50% 
and 75% of the assets in the sample, and by and large between 40% and 60% of EU 
banking assets. A set of 20 banks are selected under all definitions and they represent 
50% of the sample in terms of total assets. 

Questions 

3. Which of the four definitions is the best indicator to identify systemically risky 
trading activities? If none of the above, please propose an alternative indicator. 

Question 3 

The proposed approach has two types of problems: 

- First, it would appear counterintuitive to start out by setting indicators on overall 
aggregates before ruling on which activities might require separation. We believe the 
opposite approach should be taken, i.e., begin by determining the scope of activities that 
should be separated, in order to achieve the right balance between financial stability and 
support for growth and the economy, and then and only then consider whether additional 
limits must be set to prevent certain excesses. This is the approach taken by French banking 
law, for example. While it authorises keeping market-making activities within the main bank 
entity, it also allows the finance minister, on the regulator’s proposal, to force a bank or all 
banks to transfer their market activities to a separate entity beyond a certain level. 
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If the goal is simply to identify systemic entities, the methodology proposed by the FSB 
already exists (and, in Appendix 2 of the “threshold calibration” the Commission already 
uses it as its benchmark) and a new measure looks superfluous. 

- Moreover, the proposed indicators are not risk-based, which is strange when considering 
that the prime objective, ultimately, is to lower risks. Only the fourth indicator tries to take 
on a notion of risk, but in no way can volumes, even on a net basis, be a close 
approximation of the level of risk. Many indicators exist for doing to, have been validated by 
already existing regulations, and have recently been reinforced to supervise market 
activities better (see CRD III). 

3.2.2. Supervisory discretion for separation 

The HLEG report recommends a two step-process in which the supervisor determines the 
need for separation based on a threshold to be calibrated by the Commission. Several 
options can be envisaged: 

• ex post separation subject to constrained discretion by the supervisor: under this 
approach, the activities to be separated and the form such a separation would take 
would be stipulated in EU legislation, but leave the actual separation decision would 
be left to the supervisor. In order to avoid regulatory forbearance, the Commission 
could adopt technical standards/guidelines providing criteria for when the activities 
are significant based on proposals from the European Banking Authority (EBA) based 
on criteria and minima set-out in EU legislation. 

• Ex ante separation subject to evaluation by the supervisor: in order to address the 
prolonged legal uncertainty resulting from the first option, a second approach could be 
that the banks above the examination threshold would in principle be subject to 
separation. There would still be discretion by the supervisor in order to determine 
whether the institutional scope is correct. This could foresee the possibility for the 
supervisor to exempt banks from separation, as well as the possibility to subject 
additional banks to separation, both subject to clear criteria and limits set out in EU 
legislation; 

• Ex ante separation: use the examination thresholds as separation thresholds. For 
example, this is the approach chosen in draft legislation proposed in an EU Member 
State, which has translated the examination thresholds into an immediately applicable 
separation threshold. In other words, all banks with significant overall trading 
activities would have to separate a sub-set of those.  

Questions 

4. Which of the approaches outlines above is the most appropriate? Are there any 
alternative approaches? Please substantiate your answer. 

Question 4 

Should the Commission go ahead with the idea of separating/ring-fencing banking activities - 
which again, we do not recommend – we would favor option 1, the ex-post separation subject 
to constrained discretion by the supervisor.  Indeed, through this approach, supervisors are in a 
better position to take fully into consideration the risk profile of individual banks. However, it 
should not be left entirely up to the supervisors’ discretion to decide when to take action.  
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A set of triggers indicating at what point the bank is no longer capable of handling the risks 
linked to its trading activities should be developed. 
 
It is worth noting that such an approach is already foreseen in the European banking recovery 
and resolution directive (BRRD). Indeed, the European financial institution resolution plan 
provides that if the resolution authority, after reviewing an entity’s resolution plan and 
requesting adjustments, deems that an institution does not meet the criteria for an orderly 
break-up in the event of a crisis, it can mandate adjustments to its structure. The French bill also 
includes such a provision: 

“If the Autorité de Contrôle Prudentiel et de Résolution believes that these measures are 
insufficient, it may, after hearing the observations of the institution or the company, force it to 
take measures, within a certain amount of time, including, where applicable, modifying its 
activities or its legal and operating structure, that it believes are necessary for effectively 
implementing resolution measures…”.  

The French legislative bill also includes an ex-post intervention option by the authorities if they 
deem that some activities, while complying with the principles of separation, in this case 
market-making activities, have reached levels that jeopardise the financial stability of one or 
more institutions: 

The Finance minister may set, through a ministerial order and after consulting with the Autorité 
de Contrôle Prudentiel et de Résolution, a threshold applying to all institutions or to a particular 
institution… beyond which the credit institution’s market-making activities are no longer 
granted this exception.” 

 

3.2.3. Activities to be separated 

The banking activities undertaken by large EU banking groups range from retail and 
commercial banking (RCB) activities to wholesale and investment banking (WIB) 
activities. Examples of RCB activities include e.g. insured deposit taking, lending to 
households and SMEs, and the provision of payment system services. Examples of WIB 
include e.g. underwriting, market making and proprietary trading.  

The rationale for separation of activities is to insulate certain bank activities that are 
particularly risky from those that are critically important for the real economy so as to 
protect depositors from potentially risky but socially less important activities.  

In the national structural reform efforts to date, the separation has been applied at 
different “locations” between and within the range of RCB and WIB activities. 
Accordingly, options to separate banking activities end up between, at one end of the 
spectrum, a narrow trading entity (TE) and a correspondingly broad deposit bank (DB) 
and, at the other end, a broad TE and a correspondingly narrow DB. In the first case, 
relatively few activities are being separated from the entity funded by guaranteed 
deposits, and it accordingly remains relatively free to provide a broad set of activities. In 
the latter case, the reverse applies.  

The Commission services are accordingly considering three stylised options for the set of 
activities that need to be separated. More specifically: 
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• “Narrow” trading entity and “broad” deposit bank: A first polar case is the case in 
which only relatively few trading activities that need to be separated from a broad DB, 
namely those types of trading where traders are speculating on markets using the 
bank’s capital and borrowed money, for no purpose other than to make a profit and 
without any connection to trading on behalf of customers. Such activities would 
include proprietary trading4, and the setting up of dedicated units in order to do so. 
Although precise estimates are not publicly available, the importance of the activities 
considered above, relative to total assets or total income, does not seem significant 
according to preliminary data provided by banks and bank associations. The deposit-
taking entity hence remains relatively unrestricted and allowed to perform a broad set 
of retail and investment banking activities;  

• “Medium” trading entity and “medium” deposit bank: While proprietary trading 
and market making5 can be distinguished in theory, it is difficult to delineate the two 
in practice. Accordingly, a second option is to add market making to the above set of 
activities that need to be separated from the DB. This can be motivated from a risk 
point of view, as market makers need to mobilise large trading volumes and also hold 
significant stocks of inventory, which in principle exposes the bank to counterparty 
risk, and to some extent, market risk. Even so, market makers provide an important 
function by enabling buyers to meet sellers, which is particularly important in less 
liquid markets; or 

• “Broad” trading entity and “narrow” deposit bank: at the other end of the 
spectrum, all wholesale and investment banking activities would need to be separated. 
TEs would accordingly engage in activities including underwriting of securities, 
derivatives transactions, origination of securities, in addition to the ones in the above 
options.  

A particular issue arises as regards the deposit bank's ability to directly provide clients 
with certain risk management services. Under one scenario, the deposit bank would not 
be able to provide such services directly, as they would be transferred to the trading 
entity given the associated risk.6 In another scenario, it could be allowed to directly offer 
some risk management products. This right could be more or less curtailed (e.g. limiting 
type of derivative products to be used, providing for position risk limits…). 

  

                                                 
4 Proprietary trading is the purchase and sale of financial instruments for own account with the intent to 

profit from the difference between the price paid when entering the trade and the sale price in the 
market at a later stage. 

5  In general terms, market making is the purchase and sale of financial instruments for own account at 
prices defined by the financial institution, on the basis of a commitment to provide market liquidity on 
a regular and on-going basis. Consequently, this activity provides "immediacy" to clients and investors 
by facilitating their requests quickly and, arguably, in a cost-effective way for them.  

6  However, the deposit-taking entity could still offer risk management products on an agency basis (e.g. 
similar to how the banking arm of a financial conglomerates currently offer the products of the 
insurance arm). 
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Questions 

5. What are the costs and benefits of separating market-making and/or 
underwriting activities? Could some of these activities be included in, or exempt 
from, a separation requirement? If so, which and on what basis?  

6. Should deposit banks be allowed to directly provide risk management services to 
clients? If so, should any (which) additional safeguards/limits be considered? 

Question 5 

Market-making is quite useful to customers and is often a prerequisite for investors to agree to 
fund certain economic actors. Market-makers are not there to speculate but, rather, to 
guarantee the liquidity of investors’ securities. It is an important and legitimate requirement for 
them to know that their securities may be bought and sold at any time. For example, the 
manager of a money-market or bond mutual fund will need to sell his securities when the fund 
matures or when savers withdraw money. So he needs people who at all times are able to buy 
his securities from him without generating a price gap and hence losses for the manager. If no 
such service is offered, the asset manager will not invest in these bonds. That’s why market-
making cannot be separated from underwriting. A primary market can only be attractive to 
investors and develop if the same persons who sell the issues pledge to provide liquidity on the 
secondary market.  

Even without discussing phases of market tensions, it should be pointed out that these activities 
are done at very narrow margins and require considerable investments in systems and a global 
distribution network that can only be cost-effective with heavy transaction volumes. It’s no 
accident that in all countries these activities are the province of the largest institutions. This 
shows the need for a balance sheet that is large enough to support activities that are crucial for 
the economy but that do consume capital and liquidity. 

Market-making thus plays an essential role in the economy, by capturing savings, in particular 
on markets where there is no natural liquidity, such as bond markets, particular corporate and 
sovereign bond markets, both French and foreign. 

To play their role as an intermediary, banks must at all times be willing to buy or sell the 
securities or products offered or requested by customers, which requires that they have access 
to the cheapest possible funding and the most effective hedging instruments. Such would not 
be the case if these activities were split off into a subsidiary that would inevitably have less 
financial resilience than a banking group taken as a whole. A subsidiary would have higher 
funding costs and greater difficulty in entering into long hedging contracts. These higher 
operating costs would have the effect of putting European banks at a disadvantage to their 
foreign competitors not subject to similar restrictions. Beyond this eviction effect and risks of 
close dependence on non-European foreign institutions, in the event of a crisis, the impact 
could be exacerbated by withdrawals by these same foreign actors, a sharp contraction in 
liquidity and prohibitive financing or hedging costs for the end-actors, i.e., companies, 
households and governments. 

Moreover we want to point out that venture capital and private equity, which contribute to 
equity financing of European companies, SMEs in particular, and which are subject to already 
high capital requirements, must remain within deposit banking activities as well. They are the 
natural extension of banks’ lending activities and customer relationships. They help develop 
these activities, which are thereby exercised less by unregulated funds and companies. 
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Question 6 

Hedging of banking customers’ risks cannot be separated from market-making. It’s the same 
activity. Market-making is essential for both guaranteeing liquidity to investors and for 
providing risk hedging at competitive prices to all customers. These activities are a historic 
component in European universal banks’ overall relationship with their customers. 

More generally, the European universal banking model is different from models that are in the 
form of conglomerates of separate activities that almost compete with one another for equity 
and/or liquidity. It is built around three components: customers, long-term outlooks, and risk. 
This model tends to leverage the financial industry’s contribution to the real economy with an 
optimised level of risks and capital consumption. Its main characteristics are as follows: 
 

- The priority given to long-term customer relationships, which involve a sufficiently 
diverse combination of services and products to accompany that customer in his or its 
lifetime or development. This priority is different from that of commercial set-ups 
guided mainly by handling transactions. 

- The ability to accompany customers in their risk management through an ingrained 
credit risk culture. 

- The ability to manage a combination of different and complementary businesses for a 
diversified portfolio of customers. Of course, universal banks can specialise or segment 
themselves by nature of businesses and customers, but they must remain somewhat 
diverse and complementary. 

- Thorough risk management, including an overall approach to diversification of a 
business portfolio (from retail banking to markets to asset management to insurance), 
as well as detailed management of individual risks using Basel II-based methodologies.  

 
In concrete terms universal banks offer all customer categories an entire range of banking and 
financial products and services in retail banking and corporate and investment banking.  
 

One-stop shopping in banking is facilitated by a holistic approach to customers’ needs and to 
their risk profiles. This makes it possible to generate synergies between various activities, to 
diversify risks, and to reduce costs. This long-term relationship and risk dimension brings the 
transformation mechanism to the heart of the universal banking model, which has 
demonstrated its effectiveness as long as asset-liability and liquidity management is clearly in 
place. 
It would appear that the financial ecosystem will not consist exclusively of universal banks as is 
the case today in Europe, with both diversified and more specialised banks, but there is no sense 
in tearing down a model that, on the whole, has demonstrated its resiliency to the crisis as long 
as certain principles of risk management, diversification and supervision are adhered to. 
 

3.2.4. Strength of separation  

When determining the strength of separation, a starting point is to consider three broad 
forms: (i) accounting separation; (ii) functional separation (i.e. subsidiarisation); and (iii) 
ownership separation (i.e. prohibition of certain business lines). These forms of 
separation are not mutually exclusive. For example, functional separation presupposes a 
degree of accounting separation and can also coexist with prohibition (ownership 
separation) of certain activities. 
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The lightest degree of intervention is accounting separation. This would require an 
integrated financial services group to make publicly available separate reports for its 
different business units. However, accounting separation would not affect economic 
incentives faced by banks. For example, it would not impose any restrictions on intra-
group legal and economic links. It therefore appears unlikely to be sufficient to curtail 
potential intra-group transfers of the implicit subsidies enjoyed by systemically important 
banks. Accordingly, it would not appear to contribute to addressing those/the problem of 
too-big-to-fail; 

A second degree of intervention is functional separation whereby banking groups 
continue to provide a universal set of banking services within one group but some of 
these activities would need to be provided by separate "functional" subsidiaries. Links 
between the banking group and the functionally separate legal entity(-ies) would 
nevertheless remain, and choices need to be made as regards the degree of legal, 
economic, governance and operational independence of the separated entity(-ies). More 
specifically: 

• As regards legal separation, any future legislative measures could be limited to 
requiring the setting-up of a separate legal entity, effectively a subsidiary, to which the 
activities outlined above were to be separated for banks that fall under the institutional 
scope of the regulation. A stronger degree of legal separation by governing also the 
ownership links between this new entity and the rest of the group could also be 
considered; 

• As regards economic separation, each separate legal entity within the banking group 
could be required to respect the CRD/CRR requirements related to capital, liquidity, 
leverage, and large exposures on an individual basis or, potentially, sub-consolidated 
basis. Further rules could be considered for the relations between the separated entities 
and other group entities; 

• As regards governance separation, consideration could be given to the degree of 
independence of the boards of the separated entities, as well as whether or not the 
separated entities should in all cases have risk management structures as foreseen by 
the CRD for significant institutions; 

• As regards operational separation, consideration could be given to the degree to 
which infrastructure related to payment systems and IT and data could be shared 
among group entities, or whether it would also need to be separated.  

The third and strongest degree of structural intervention is ownership separation where 
the ownership of assets supporting different activities would be fully separated. 
Accordingly, those services would have to be provided by different firms with different 
owners that have no affiliations. This is the approach followed by the Volcker Rule and 
was also the approach followed by the 1933 Glass-Steagall Act.  

For the purposes of this consultation, the Commission services would welcome 
comments about the following three stylised options based on functional and ownership 
separation. Notably, two forms of functional separation are considered, reflecting 
different degrees of in particular legal and economic separation. More specifically: 
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• Functional separation with economic and governance links restricted 
according to current rules: in terms of legal separation, this option would 
require a separate legal entity. In terms of economic separation, it would restrict 
itself to the economic and governance requirements that currently result from this 
degree of legal separation. That entity should be subject to the CRD/CRR 
prudential requirements in terms of capital, liquidity, leverage and large 
exposures on an individual basis. This would result in a degree of economic and 
governance separation, depending on whether these requirements would be 
waived or not; 

• Functional separation with tighter restrictions on economic and governance 
links: in order to more effectively address intra-group funding subsidies, this 
option would require a more significant degree of functional separation in legal 
and/or economic terms. In terms of legal separation, it includes rules on 
ownership links between separated entities within the group. This would provide 
for a stricter degree of economic separation (e.g. separate funding). Irrespectively, 
this includes stricter economic separation in its own right, notably by considering 
rules on intra-group relations (e.g. requirements that intra-group transactions be 
on third party, commercial terms; ensuring that current large exposure restrictions 
are not waived and possibly apply stricter requirements; providing limits on intra-
group guarantees (deposit-taking entity would not support trading entity); and, 
stipulating a higher degree of governance separation (e.g. limits on cross-use of 
board directors within the group); or 

• Ownership separation: under this option, banking groups would not be allowed 
to engage in certain activities. They would accordingly have to divest any such 
activities that they currently engage in.  

Questions 

7. As regards the legal dimension of functional separation, what are the costs and 
benefits of regulating intra-group ownership structures? 

8. What are the relevant economic links and associated risks between intra-group 
entities? 

9. As regards full ownership separation, what are the associated costs and 
benefits? 

Questions 7 and 8 

The economic benefits of an integrated business model is that client transactions can be 
managed across the legal entity structures and resources can be deployed to best facilitate a 
cost efficient transaction for the bank’s clients. The integrated model also allows for more 
centralized control over activities in the legal entity level and application of group-wide 
standards. If a structural separation is applied as proposed (i.e. with segregated management, 
corporate governance and finances), most of these benefits will be lost, with a damaging impact 
on customer service. 

If banking groups are subject to recovery plans and, even more so, resolution plans, meant to 
provide a precise view of the legal, financial, and economic links between the different entities, 
then functional separation has little to offer, unless restrictions are imposed simultaneously in 
the cross-exposures, mutual support, and so on.  
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Otherwise, that would mean imposing burdensome and costly reforms that would be an 
obstacle to optimised management of liquidity, capital, and, more generally, customer activities, 
while not offering the slightest benefit in terms of separating different types of activities, which 
is the stated goal of the proponents of such reforms.  

In contrast, any attempt to impose strict restrictions on the relationships between entities 
within the same group immediately raises the issue of the viability of the entities created, 
because of the costs induced by the separation. If such entities have not been able to develop it 
is because some fundamental economic impediments are opposed to it. These impediments are 
not going to disappear just because of the modification of regulation. Hence this could have a 
consequence on banks’ ability to continue playing a major role in intermediation and support of 
economic actors. 

That’s why separation can only involve activities that are viable on a completely stand-alone 
basis, hence with little development and whose survival is not of crucial for the rest of the 
economy. 

Question 9 

Full separation, i.e., prohibiting banking groups from developing certain businesses, raises the 
issue of what the real goal is. If the goal is to eradicate activities deemed harmful, on the whole, 
to the economy, then such activities should be banned completely and everywhere, not just at 
banking institutions. Otherwise, the objective, far from being achieved, could very well be 
jeopardised if other actors that are subject to far less official regulation and controls develop 
such activities. However, if the goal is, more simply, to isolate certain activities deemed non-
essential to the economy, but development of which can contribute to innovation in more 
conventional activities, while retaining close control over their development, then separation 
within banking groups looks clearly more suited. 

Impact of a full ownership separation: 

1) Impact on the ring-fenced trading entity: 

Generally speaking, no matter which separation scenario is considered (medium separation, 
broad separation or full separation), the trading entity would face significant challenges in case 
of a ring-fencing/separation scenario, which in turn would question its overall viability and lead 
to broader negative consequences for the financing of the European economy. These challenges 
include: 

• Rating downgrades leading to increased funding costs: The separation of banking 
activity would imply the end of group support for the trading entity. This in turn would 
result in a rating downgrade of several notches which would increase the trading 
entity’s funding costs and collateral requirements from its counterparts. The trading 
entity would need to completely review its business model and probably would have 
to cease its activities. 

• Increased capital requirements, reduced capacity to lend, lower returns & loss of 
competitiveness: to maintain their ratings and compete globally, the trading entity 
would need to raise standalone capital well beyond the levels required by Basel3/CRD 4 
rules.  However, this would have a number of severe consequences: 

i First, it would reduce capital available for other client activities in a context 
where bank lending is already subdued. This would be particularly damaging for 
SMEs and corporates; 
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ii Second, it would lead to a significant decrease in return on equity at a time 
when return on equity in European trading entity is already very low and where 
investors are hesitant towards the European banking market. 

iii Third, the process of capital increase would inevitably put pressure on trading 
costs (funding costs, hedging cost, …) and by so doing, put mid-size European 
trading activities operating within universal banks at a competitive 
disadvantage compared to bigger players. Indeed, new entities would not 
have scale and scope required to provide cost efficient services on a stand-
alone basis.  

In practical terms, this process would very likely lead European trading entities to simply 
exit the market, paving the way for an oligopolistic type of market consolidation in the 
investment banking sector, to the benefit of large non-EU investment banks (especially 
US banks). 

• Massive operational and organizational impacts: the separation of banking activities 
would give rise to substantial one-off costs as well as on-going operational costs 
associated with duplicated infrastructure and the loss of major benefits linked to the 
mutualisation of banking services. Part of these costs would inevitably be passed on to 
the customers.  The most important impacts we foresee include the following: 

o Legal/contractual adjustments: The separation of banking activities would 
require the setup of a new (or re-shaped) legal entity as well as a major transfer 
of contracts between the ring-fenced trading entity and the retail banking 
entity. Furthermore, counterparties are likely to request a renegotiation of all 
relevant contractual clauses since risk parameters especially rating of the new 
trading entity are expected to change. 

o Duplication of operations: As a result of ring-fencing/separation, a number of 
operational platforms that were previously shared within the universal bank 
framework would need to be duplicated, for example: treasury, IT platforms, 
payment systems, etc. 

o New governance arrangements: Since the retail banking activity and the trading 
entity must have independent boards and risk management, the separation of 
activities would lead to major adjustments in the governance structure of both 
entities. 

o Staff reorganisation: ring-fencing/separation would require a major review of 
job allocation within the bank (and contracts) with a number of social 
consequences. 

2) Impact on the retail banking entity: 

In addition to all the financial, operational and organizational impacts mentioned above, we 
expect the ring-fencing/separation of banking activities to affect the retail banking entity as 
follows: 

• Substantial reduction in the capacity to offer non-collateralized hedging solutions to 
SMEs and corporate clients; 

• Necessity to collateralize all transactions; 
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• Necessity to find other counterparties for hedging operations, since the exposure of the 
retail bank to the ring-fenced entity will be limited by the “large exposure” rule; 

• Necessity to carefully review partnership agreements with the trading entity to maintain 
the supply of des-intermediated financing solutions (this is key since otherwise, 
corporate clients may leave the bank); 

• Substantial cost increase related to the duplication of previously shared platforms 
(Treasure, IT, payments, …) 

All in all, the retail banking entity would lose out in terms of service-efficiency (especially with 
regard to SME and corporate client demands), cost-efficiency, commercial activity and overall 
financial performance. 

3) Impact on the client community: 

Universal or integrated banking and market services enable clients (retail, SMEs, corporates) to 
access a wide range of high quality financial services under one umbrella and at competitive 
prices (thanks to economies of scale, cost synergies and market competition). This “one stop 
shop” banking model is not “imposed” by banks. It is a response to the needs and requirements 
of millions of clients. Indeed, thanks to their provision of “in-house” capital market services and 
their granular knowledge of their customer base, universal banks can rapidly and efficiently 
follow-up on their client needs in terms of cash management products, commercial paper, 
project finance, infrastructure finance, trade finance, M&As, back-up credit lines, currency, 
interest rate products, etc. 

In this context, the proposed separation scenarios would break this universal banking model by 
introducing a boundary that will necessarily: 

• reduce the efficiency of bank’s capital and liquidity allocation; 

• strongly limit or even stop the supply of efficient risk management services (hedging 
operations would be split between the two separate entities) by European banks ; 

• reduce consumer choice (since some financial and investment products and services 
would become more difficult to access and more costly) ; 

• seriously challenge the critical synergies that can be achieved through pricing based on 
a universal and mutualized banking model and a global client relationship.  

The overall impact will be a material shift towards transaction-based pricing of client activity, 
which in turn will lead to a significant increase in the costs of capital markets services, especially 
for small businesses and transactions for whom such costs may actually become prohibitive. 
Customers may further be affected by a reduction in product and service diversity since access 
to financial services will be more difficult and costly. 

Finally, the separation of banking activities would disrupt the long-term and global relationship 
universal banks maintain with their clients. In a context of weak economic activity and major 
uncertainty, this would be particularly damaging from both a banking and client perspective, 
since confidence and trust are key to banks’ lending activity. 
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4) Impact on the overall economy: 

To the extent that ring-fencing/separation goes against the very essence of the universal 
banking model, we expect any ring-fencing/separation process to lead to a major destruction of 
value in the banking system and a significant reduction in banks’ capacity to finance the 
European economy in a rapid and cost-efficient way.  The impact on SME and corporate 
financing is of particular concern.  Indeed, unless the financing gap is filled by firms that can 
provide the services with structural and capital efficiency, there would be significant damage to 
the real economy as business that depend on bank financing or require a service provider to 
access the financial markets may not be able to finance their activities. That would be 
particularly true for SMEs who mainly rely on proximity banking relationships. 

 

3.3. Options to be considered 

On the basis of the above, the following set of preliminary and illustrative combinations 
of different degrees of activity scope restrictions and separation degrees could be subject 
to further assessment in terms of costs and benefits. These are not mutually exclusive.  

Naturally, some may not need to be assessed in full, e.g. those whose effectiveness and 
efficiency indicates that the option is ineffective and/or that the associated costs are 
disproportionately high in comparison to the benefits.  

Table 1: overview of options 

 

Questions 

10. Does the above matrix capture a sufficiently broad range of structural reform 
options? 

11. Which option best addresses the problems identified? Please substantiate your 
answer. 

 

Question 10 

Activities \ 
strength 

Functional 
separation 1 

Current requirements 

Functional 
separation 2 

Stricter requirements 

Ownership 
separation 

Ownership separation 
Narrow Trading Entity/ 
Broad Deposit Bank 
E.g. Proprietary trading  + 
exposures to VC/PE/HF 
(PT) 

Option A 
[≈ FR, DE baseline] 

Option B 
[≈ US swaps push-out] 

Option C 
[≈ US Volcker] 

Medium Trading Entity/ 
Medium Deposit Bank 
e.g. PT + market-making 
(MM) 

Option D 
[≈ FR, DE if wider 

separation activated] 
Option E 
[≈ HLEG] Option F 

Broad Trading Entity/ 
Narrow Deposit Bank 
E.g. all investment banking 
activities 

Option G Option H 
[≈ US BHC; ≈ UK] Option I 
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Almost all possible scenarios are depicted in the matrix except one – the scenario of adopting 
no structural reform whatsoever. This option must not be ruled out, at least at first, when 
considering the revolution that the banking sector is now going through, a revolution borne of 
the financial crisis. This revolution is in the form of a plethora of new regulations that are 
already being implemented and being imposed on banks (e.g., CRD IV, Recovery and Resolution, 
banking union, EMIR, etc.), technological breakthroughs that are transforming some banking 
activities, and the depressed economic context and environment of very low interest rates (see 
the answer to question 2, above). 

In light of the above, the baseline European-level option should be to take a break, to finalise 
and consolidate all the current initiatives and to assess the impacts of all these transformations, 
before considering additional reforms in the area of bank structures. 

Question 11 

We are very concerned by several unintended consequences to which a “one-size-fit-all” 
structural reform may lead, in particular: 

• it will transfer activities into the unregulated/shadow banking sector; 
• It will undermine cross-border banking activity (structural separation will limit banks to 

provide international banking services and reduce the efficiency of capital and funding 
allocation within regionally and globally active banking groups); and 

• It will complicate cross-border resolution plans as resolution strategies become more 
complex to design and implement for globally operating banks. This is also true if we 
take the cooperative dimension of some large banking groups. 

We therefore recommend the Commission to carefully assess the costs and incremental 
systemic benefits before making any proposals for mandatory structural reform. This is 
particularly important given the current context of weak economic growth and still hesitant 
European bank lending. 

 

Assuming that the wait-and-see option has been ruled out and that structural reforms are 
considered inevitable, then certain pitfalls and weaknesses, such as those found in the Liikanen 
report, must be avoided. Three fundamental issues are worth pointing out: 

- Contrary to the Liikanen report, it is vital to consider the economic usefulness of the 
market activities that some would like to exclude from banking and ask whether such 
activities could survive on a stand-alone basis. This is especially true of market-making, 
which would suffer greatly from being enclosed in a separate subsidiary that could be 
very difficult to fund and, above all, “suspicious” to potential counterparties, as it would 
be rated far lower by the agencies. One major weakness of the Liikanen report is that it 
does not contain the slightest analysis of the viability of the future separated subsidiary 
whose main purpose would be to house heavy market-making volumes. The simulation 
of the scenarios proposed by this consultation (very similar to the Liikanen report 
scenario and maybe even more restrictive) should address this serious failure to 
highlight the fact that the options being pushed are not economically viable. Thus far, 
there has been no response to this basic criticism. This is all the more important as 
international and European authorities are otherwise encouraging the development of 
capital markets, an inevitable consequence of Basel III and, hence, the inevitable 
development of market-marking, which is completely inseparable. 
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- We must not take the unrealistic approach of a Europe isolated from the rest of the 
planet, but accept the fact that our main competitors are financially integrated giants 
that are constantly expanding and would rush to take over market activities that 
European banks would be forced to abandon. It is unacceptable that the issue of 
international competition has not been taken into account (the Liikanen report hasn’t 
done so), at the risk of completely skewing the reasoning, whereas banking has been an 
international business for centuries.  

- As analysed in the Liikanen report, there is no close link between low crisis-resiliency 
and a particular banking structure. It is therefore crucial that the diversity and wealth of 
the various models that exist on the European level be preserved. This is also a 
guarantee of financial stability and competitiveness that could not be provided by 
imposing a single model. 

These three fundamental points cannot be ignored in any serious analysis of scenarios of 
reforming bank structures. The goal of increased financial stability, even assuming that it will be 
increased significantly with this reform, which we doubt, cannot overshadow all considerations 
in terms of impacts on the real economy. The stakes are high, involving the long-term survival of 
European universal banks, Europe’s financial sovereignty (i.e., keeping market transactions from 
being controlled from outside Europe) and the competitiveness of client companies that use 
these activities. 
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