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Dear Sirs and Madams, 
 
Union Investment welcomes the opportunity to comment on the Com-
mission’s consultation document “Undertakings for collective Invest-
ment in Transferable Securities (UCITS) Product Rules, Liquidity Man-
agement, Depositary, Money Market Funds, Long-term Investments”. 
 
We are one of the leading asset manager in Germany and asset man-
ager of the German Cooperative Banking Network holding more than 
EUR 180 billion assets under management for more than 4.3 million 
retail and institutional clients. 
 
Please find our specific comments to the questions below. 
 
 
 
 
Yours sincerely 
 

    
 
Schindler     Dr. Zubrod  



 

  

Comments by Union Asset Management Holding AG 
on the Consultation Document  Undertakings for Collective Investment in Transferable Securi-
ties (UCITS VI) 
 

Page 3 of 35 

 
 

ELIGIBLE ASSETS 
 
Box 1  
 
(1) Do you consider there is a need to review the scope of assets and expo-

sures that are deemed eligible for a UCITS fund?  
 
We share the Commissions opinion that UCITS funds have attracted all types 
of investors as they represent one of the highest standards in the asset man-
agement industry.  
 
The development of UCITS since 1985 is very much driven by the needs of the 
investors. We believe that UCITS allow investors to invest their money in vari-
ous ways but always within a safe and transparent environment. Especially the 
default of Lehman Brothers has shown that the regulators did well when devel-
oping the regulatory framework of UCITS: Besides the responsible work of the 
asset managers supervising the soundness of their counterparties and using 
CDS, especially the applicable concentration limits protected the UCITS’ inves-
tors from higher losses.  
 
The possible variety of UCITS (including the access to non-eligible assets via 
financial indices) provides investors an access to many asset classes within a 
safe and transparent environment. Any new restrictions on the scope of assets 
eligible for a UCITS fund might force investors to invest into Non-UCITS sub-
ject to a lower level of regulation. 
 
For the reasons given above, we believe that a review of the well working regu-
latory framework is not required regarding the scope and exposures of assets. 

 
(2) Do you consider that all investment strategies current observed in the 

marketplace are in line with what investors expect of a product regulated 
by UCITS?  
 
Yes. UCITS provide a safe and transparent framework which gives the investor 
a lot of chances to invest in various assets. 
 
The recent attempts to realise hedge fund like strategies in a UCITS wrapper 
(so-called “Newcits”) have been already addressed by ESMA in its guidelines 
on ETFs and other UCITS issues. The ESMA guidelines ensure, in particular, 
that UCITS investments in financial indices are limited to broadly used index 
products providing full transparency in terms of their constituents and calcula-
tion methodology. Notwithstanding several open questions relating to the de-
tails of these guidelines, we believe that ESMA has already dealt with the regu-
latory issues relating to the “Newcits” phenomenon in an appropriate manner. 
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(3) Do you consider there is a need to further develop rules on the liquidity 
of eligible assets? What kind of rules could be envisaged? Please evalu-
ate possible consequences for all stakeholders involved.  
 
No. Currently the UCITS regulatory framework already gives answers to sever-
al liquidity questions which minimize the risk of illiquidity of UCITS. Developing 
further liquidity rules would restrain possible investments. A consequence 
could be a shrinking attractiveness of UCITS which could shift investors into 
less regulated products. It could be envisaged to further standardise measures 
for market risk such as VaR in academic terms, which shall also be implement-
ed into the KIID. This should help the industry and the regulators to monitor 
and manage potential liquidity risks of the UCITS portfolio. 

 
(4) What is the current market practice regarding the exposure to non-

eligible assets? What is the estimated percentage of UCITS exposed to 
non-eligible assets and what is the average proportion of these assets in 
such a UCITS' portfolio? Please describe the strategies used to gain ex-
posure to non-eligible assets and the non-eligible assets involved. If you 
are an asset manager, please provide also information specific to your 
business.  
 
As far as assets are not eligible on an individual basis, the UCITS are invested 
into OTC Derivatives on Financial Indices (being an eligible asset), closed-
ended-funds or structured transferable securities to gain exposure in non-
eligible-assets. This is only necessary for some individual investment strate-
gies, e.g. for commodity funds. Direct UCITS investments in non-eligible secu-
rities such as e.g. units in closed-ended funds may not exceed 10% of the fund 
assets1. 

 
(5) Do you consider there is a need to further refine rules on exposure to 

non-eligible assets? What would be the consequences of the following 
measures for all stakeholders involved:  
- Preventing exposure to certain non-eligible assets (e.g. by adopting a 
"look through" approach for transferable securities, investments in fi-
nancial indices, or closed ended funds).  
- Defining specific exposure limits and risk spreading rules (e.g. diversifi-
cation) at the level of the underlying assets.  
 
We do not see a requirement for preventing exposure to certain non-eligible-
assets or to define specific exposure limits. We believe that retail investors 
should have the possibility to invest in various kinds of assets using the safe 
and transparent environment of UCITS, which already limits the extent of non-
eligible assets within a UCITS. By choosing a UCITS, investors can be assured 
to find a uniquely high level of diversification, liquidity and transparency in an 
investment product. They would be effectively deprived of these high standards 

                                                
1
 Article 50(2)(a) of Directive 2009/65/EC 
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of investor protection in case UCITS were prohibited from gaining exposure to 
non-eligible assets. 
 

(6) Do you see merit in distinguishing or limiting the scope of eligible deriva-
tives based on the payoff of the derivative (e.g. plain vanilla vs. exotic de-
rivatives)? If yes, what would be the consequences of introducing such a 
distinction? Do you see a need for other distinctions?  

 
No. Limiting the scope of eligible derivatives based on the payoff-profile of the 
derivative might be harmful for the investors of UCITS. 
 
Asset managers use different structures for various reasons, each for the 
benefit of the UCITS’ investors. An investment in an Asian Option lowers costs 
for the investors while make them participating in the development of the un-
derlying asset. By agreeing on Rainbow Options, a further diversification takes 
place and the asset with the best development is being weighted most. 
Through Ratchet Call Options investors participate from an increasing value of 
the underlying and any reached profits of the investors are protected in case of 
decreasing markets.  
 
Typically exotic structures are agreed when it is intended to invest into the de-
velopment of the underlying for a longer term of time. Therefore, these struc-
tures typically apply in non-speculative investment strategies. 
 
We do not see increased risks resulting from more exotic derivatives especially 
since the experience of the last decades has shown that the risk-management 
capabilities of UCITS investment managers were able to cope with such in-
struments. Therefore, we believe that asset managers shall remain free in se-
lecting the structure of the derivative which matches the goals of the investors 
most and which makes UCITS an attractive investment within a safe and 
transparent environment.  
 
Hence, against this background we see no need either to distinguish the scope 
of eligible derivatives based on the payoff neither of the derivative nor to other 
distinctions. 
 
In this context it shall also be mentioned that it is still unclear how OTC en-
gagements will develop in the future. UCITS may experience serious difficulties 
in providing sufficient liquidity as collateral to the CCP. Due to the ESMA guide-
lines on ETFs and other UCITS issues, UCITS shall be prohibited from reusing 
cash obtained through repo transactions for collateralisation of other invest-
ments.  As a result of this UCITS manager will only have the choice to retain 
some cash from subscriptions for collateralisation purposes instead of investing 
it in line with the fund investment strategy or opting for non-standardised OTC 
derivative transactions in order to avoid central clearing involving the obligation 
to provide liquidity at least to collateralise the variation margin. Both outcomes 
are detrimental to the interests of UCITS investors and we hence urge the 
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Commission to reconsider the regulatory standards applicable to repo trades in 
this regard. 

 
(7) Do you consider that market risk is a consistent indicator of global expo-

sure relating to derivative instruments? Which type of strategy employs 
VaR as a measure for global exposure? What is the proportion of funds 
using VaR to measure global exposure? What would be the consequence 
for different stakeholders of using only leverage (commitment method) as 
a measure of global exposure? If you are an asset manager, please pro-
vide also information specific to your business.  

 
Market Risk (VaR) does not measure global fund exposure nor is it a con-
sistent indicator relating to derivative instruments. The commitment method in 
comparison is a very simple figure which measures the global fund exposure to 
derivative instruments but does not take into account the true volatilities and 
correlations between derivatives underlying’s. VaR on the other hand is based 
on current volatility and correlation forecasts of the risk factors within the risk 
model. Regardless of the strategy VaR is not measuring global fund exposure 
solely with regard to derivative instruments. VaR measurement simulates the 
market risk under "normal" market conditions taking into consideration the pro-
portion of derivative instruments within the portfolio. Both key figures (VaR and 
commitment method) have an own right to exist, because they provide different 
information regarding the portfolio risk.  
We use VaR for measuring global exposure relating to derivative instruments in 
most instances to evaluate the funds market risk. 
Commitment method should not be the only method which is approved for reg-
ulatory purposes. Commitment method makes sense in specific cases espe-
cially for getting an indication regarding derivative leverage of funds. In con-
trast it is not able to answer all questions regarding fund risk. For this reason 
we propose using different methods at the same time for fulfilling different pur-
poses (VaR, stress tests, and commitment method). 

 
(8) Do you consider that the use of derivatives should be limited to instru-

ments that are traded or would be required to be traded on multilateral 
platforms in accordance with the legislative proposal on MiFIR? What 
would be the consequences for different stakeholders of introducing 
such an obligation?  
 
No. If derivatives would only be eligible for UCITS if traded on multilateral plat-
forms, UCITS might especially lose their ability to mitigate market risks in a 
proper manner or at least might lose their attractiveness because many exist-
ing risks can only be mitigated by specifically modelled OTC derivate instru-
ments.  
 
Multilateral platforms can only consider a very limited scope of derivatives. Lim-
itations are especially given with respect to the underlying as well as the struc-
ture.  
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Finally, it must be pointed out that with publishing the “Guidelines on ETFs and 
other UCITS issues” on July 25, 2012 (ESMA/2012/474), ESMA has already 
limited UCITS’ access to standardized OTC Derivatives. Especially in order to 
remain able to mitigate existing market risks in a proper manner, it is likely that 
asset managers will be forced to focus more on less standardized OTC deriva-
tives. Furthermore the implementation of EMIR will further reduce the counter-
party-risk of OTC derivatives through the collateralization required for most of 
the transactions.  
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EFFICIENT PORTFOLIO MANAGEMENT (EPM) 
 
Box 2 

 
(1) Please describe the type of transaction and instruments that are currently 

considered as EPM techniques. Please describe the type of transactions 
and instruments that, in your view, should be considered as EPM tech-
niques. 

 
 Currently, security loan transactions, repurchase agreements (repos) as well as 

buy- and sell-back transactions are qualified as EPM techniques by the regula-
tors. 

 
 We believe that it is not appropriate to apply a common regulation to all kind of 

EPM techniques. The term “EPM technique” is an artificial grouping of transac-
tions, not having that much in common. ESMAs “Guidelines on ETFs and other 
UCITS issues” published July 25, 2012 (ESMA/2012/44) demonstrate that this 
kind of grouping evokes unintended consequence. In case of the aforemen-
tioned guidelines, the consequence would be that UCITS will lose their access 
to standardized OTC Derivatives. 

  
 We deem it important to consider the specifics of the different types of transac-

tions prior to discussing any regulation respectively if it is reasonable to apply it 
to all kind of EPM techniques: 

 

 Securities Lending 
 
Asset managers of UCITS agree on securities lending to increase the 
earnings of the investors. When UCITS respectively their managers en-
ter into a security loan transaction, the investors (economically) remain 
invested in the securities lent, because when the transactions are termi-
nated, the securities borrowed by the counterparty are to be delivered to 
the UCITS. Therefore, entering into securities loan transactions means 
additional gains for the investors without becoming subject to additional 
risk:  
 
In Germany, securities loan transactions have to be collateralized. Refer-
ring to market standards it even has to be noted that securities loan 
transaction usually are over-collateralized. The collateralization makes 
sense, because without the collateralization the default of the counter-
party might lead to respective losses. 
 
If it would be allowed for UCITS to re-use the collateral received, de-
pending on the kind of re-use, the investors might be subject to a higher 
risk. Against this background, we understand and support the regulators 
approach of setting a legal frame for the re-use of collateral received re-
garding securities loan transactions. 
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 Repurchase Agreements (Repos) 
 
Asset managers of UCITS agree on repo transactions in order to in-
crease the available liquidity for the redemption of fund units and (prior to 
the aforementioned guidelines) required for posting cash collateral to 
their counterparty. 
 
After entering into a repo under which the investment fund receives li-
quidity, the investors (economically) remain invested into the underlying, 
because when the transaction is terminated, the securities provided are 
to be delivered to the UCITS. From a legal perspective, the manager 
sells- and buys-back the relevant securities and both agreements are 
part of a single agreement. The purchase price to be paid by the UCITS 
in order to receive back the relevant securities might be lower than the 
initial purchase price as dividends paid by the issuer and received from 
the UCITS’ counterparty are to be deducted from the (re-)purchase price 
to be paid to the counterparty. 
 
Repos put asset managers into the position to generate liquidity while at 
the same time economically remain invested in the relevant securities. 
Repos cannot be qualified as loans, because the payments of counter-
parties are purchase prices. Furthermore, they do not consider any hair-
cuts (the opposite would be typical for a collateralization). 
 
If securities are sold during the time of a repo, these securities might be 
subject to an increasing or decreasing market price. As far as the pur-
chase price received does not equal the value of the securities sold, the 
(re-purchase) price will be higher respectively lower than the value of the 
securities subject to the repo. Those value movements are subject to a 
collateralization, if agreed. 
 
If UCITS receive a purchase price by using a repo, the investors of the 
investment fund only is facing the risk of value movements of the securi-
ties purchased by the other party (if no collateralization is agreed). This 
risk does not mean an additional risk, because investors would bear the 
same risk, if they would just be invested in the relevant security without 
entering into a repo. From our perspective, it is not appropriate to deem 
this purchase price being collateral.  Asset managers could sell the secu-
rities and could enter into a Forward (OTC Derivative) or Future (Ex-
change trades Derivative) having the same security as underlying (rather 
than entering into a respective repo). In this example there would be no 
need that the purchase price received must be seen as collateral.  
 
With entering into a repo, the asset manager maintains the investors’ 
participation in payments of the issuer. As explained, the manager could 
refrain from doing so by selling the relevant security and entering into a 
respective forward transaction. This would not be for the benefit of the 
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investors, because payments of the issuer are lost and additional cost 
will arise.  
 
This example demonstrates that the liquidity gained from a repo cannot 
be qualified as cash collateral. 
 

 Reverse Repurchase Agreements 
 
Reverse Repurchase Agreements are similar to repos. Differing from the 
latter, the arrangements between the seller and the buyer are subject of 
two different agreements. Furthermore, Buy- and Sell-Back Agreements 
have a “fix term”, which means the repurchase takes place at a fix date 
while the termination of a repo takes place by notice. 
 
 Against the aforementioned reasons we also believe that the purchase 
prices cannot be qualified as collateral.  

  
 In conclusion we would like to suggest evaluating carefully, in how far the dif-

ferent EPM techniques can be subject to the same rules at all. Doing so, unin-
tended consequences could be avoided. 

 
(2) Do you consider there is a specific need to further address issues or risks 

related to the use of EPM techniques? If yes, please describe the issues 
you consider merit attention and the appropriate way of addressing such 
issues.  

 
Yes. We would like to suggest to re-evaluate the aforementioned issues with 
respect to ESMAs “Guidelines on ETFs and other UCITS issues” published Ju-
ly 25, 2012 (ESMA/2012/44). 

 
(3) What is the current market practice regarding the use of EPM techniques: 

counterparties involved, volumes, liquidity constraints, revenues and rev-
enue sharing arrangements?  

 
 Our counterparties for EPM transactions are financially sound, have the neces-

sary organisational structure and resources for performing the services which 
have to be provided by them and are subject to on-going supervision by a com-
petent authority. For liquidity constraints please refer to our answer to question 
1.  

 
 The German law imposes a limit of 10% of fund assets on the volume of securi-

ties which can be lent out to a single counterparty. This is an absolute limit 
which cannot be extended by the provision of collateral2 . In practice, the overall 
volume of securities lending in UCITS varies significantly, but rarely exceeds 
40-50% of the portfolio. Fees charged to the fund in relation to securities lend-

                                                
2
 § 54 para. 1 second sentence InvG. 
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ing will be subject to authorisation by BaFin following a recent amendment of 
the German Investment Act. 

 
  
(4) Please describe the type of policies generally in place for the use of EPM 

techniques. Are any limits applied to the amount of portfolio assets that 
may, at any given point in time, be the object of EPM techniques? Do you 
see any merit in prescribing limits to the amount of fund assets that may 
be subject to EPM? If yes, what would be the appropriate limit and what 
consequences would such limits have on all the stakeholders affected by 
such limits? If you are an asset manager, please provide also information 
specific to your business.  

 
In Germany, UCITS are only allowed to agree on security loan transactions with 
fix maturity (up to 30 days) of securities loan transactions at a total of 15%3 of 
the NAV. The German legislator has set this limit of 15% to mitigate the liquidity 
risk. 
  
In light of the statutory obligation to fully collateralize security loan transactions, 
a limit applying to securities loan transactions does only make sense in the way 
it is implemented in Germany. 
 
To complete the picture, it must be highlighted that security loan transactions 
are typically agreed without a fix term and therefore do not mean a liquidity risk. 
 
With regards to repos as well as buy- and sell-back transactions, there are no 
limits other than those regarding the maximum counterparty risk. We are not 
aware of any risks which would make other limits necessary. 

 
(5) What is the current market practice regarding the collateral received in 

EPM? More specifically:  
- are EPM transactions as a rule fully collateralized? Are EPM and collat-

eral positions marked-to-market on a daily basis? How often are margin 
calls made and what are the usual minimum thresholds?  

 
In Germany, the collateralization of securities loan transactions is a statutory 
obligation. Therefore, securities loan transactions are always fully collateralized. 
Furthermore, UCITS and their managers are obliged to ensure over-collaterali-
zation and have to comply with concentration limits: 
 
Regulated investment funds have to ensure a 100% collateralization of the val-
ue of the securities lent and shall ask the borrower for a collateral surplus being 
customary in the particular market. The German legislator combined this model 
with concentration limits, because it feared that allowing a lower collateraliza-
tion level might lead to a short-term under-collateralization. The concentration 
limits comply with those determined in the UCITS Directive.  

                                                
3
 § 54 para. 1 fourth and fifth sentence InvG. 
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In addition, UCITS managers are under the obligation to report immediately to 
the German supervisory authority BaFin if the value of the collateral received 
decreases below the value of the securities on loan4. 
Regarding repos and reverse repos transactions there is no statutory obligation 
to collateralize the transactions. 
 
 
- does the collateral include assets that would be considered as non-
eligible under the UCITS Directive? Does the collateral include assets that 
are not included in a UCITS fund's investment policy? If so, to what ex-
tent?  
 
No. All assets determined as eligible collateral are also eligible assets for 
UCITS. Nevertheless, the received collateral does not have to comply with the 
UCITS fund’s investment policy. The latter is not necessary, because with re-
spect to the securities collateral received, the investors are not facing any risk 
of losses: If the value of the collateral decreases the borrower has to provide 
additional collateral. 
 
- to what extent do UCITS engage in collateral swap (collateral up-

grade/downgrade) trades on a fix-term basis? 
 

Since ESMAs “Guidelines on ETFs and other UCITS issues” (ESMA/2012/44) 
are in place, UCITS are not allowed anymore to affect any collateral upgrades: 
 

 According to Art. 83 para. 1 of the UCITS Directive, the UCITS cannot 
borrow securities being eligible collateral; 

 According to para. 40 g) of ESMAs “Guidelines on ETFs and other 
UCITS issues” (ESMA/2012/44), collateral received under a securities 
loan transaction shall be held by the custodial bank of the UCITS and 
therefore cannot be posted to a counterparty as securities collateral; 

 According to para. 39 of ESMAs “Guidelines on ETFs and other UCITS 
issues” (ESMA/2012/44), the purchase price received by UCITS in the 
fulfilment of a repo respectively a buy- and sell-back transaction is 
deemed to be cash collateral and, as set out in para. 40 j) of the afore-
mentioned guidelines, cannot be posted as cash collateral contribution to 
a counterparty; 

 According to para. 39 of ESMAs “Guidelines on ETFs and other UCITS 
issues” (ESMA/2012/44), any securities received by UCITS in the fulfil-
ment of a repo respectively a buy- and sell-back transaction are deemed 
to be securities collateral and, as set out in para. 40 g) of the aforemen-
tioned guidelines, cannot be posted as securities collateral contribution 
to a counterparty, since those securities must be held by the custodial 
bank of the UICTS. 

 

                                                
4
 § 54 para. 4 InvG. 
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These consequences do not meet the goals set out by the G-20. According to 
recital 5 of EMIR the G-20 leaders agreed in Pittsburgh at September 26, 2009 
that all standardized OTC Derivatives should be cleared through a central coun-
terparty. In June 2010, G-20 leaders reaffirmed their commitment and also 
committed to accelerate the implementation in an internationally consistent and 
non-discriminatory way. For that reason, we would like to propose the Commis-
sion to re-evaluate the aforementioned issues with respect to ESMAs Guide-
lines. Otherwise, UCITS will have very limited access to standardized OTC De-
rivatives. 

Therefore, we urge the Commission to reconsider the standards for treatment of 
repo proceeds which shall be applicable to UCITS. Cash respectively securities 
from repo/reverse repo arrangements do not have the legal status of collateral. In 
our opinion, UCITS should thus be allowed to reuse cash obtained through repo ar-
rangements for collateralising of CCP-cleared OTC derivatives. 

 
(6) Do you think that there is a need to define criteria on the eligibility, liquidi-

ty, diversification and re-use of received collateral? If yes, what should 
such criteria be?  

  
No, the current regulation is sufficient.  

 
(7) What is the market practice regarding haircuts on received collateral? Do 

you see any merit in prescribing mandatory haircuts on received collat-
eral by a UCITS in EPM? If you are an asset manager, please provide also 
information specific to your business.  

 
Due to the fact that fix haircuts have been replaced by the todays concentration 
limits, the Commission should refrain from determining any fix haircuts. With re-
gard to possible unintended consequences, it has to be considered that Ger-
man legislator deemed it likely that a regulated investment fund respectively its 
manager would be unable to find a borrower at all, if fix haircuts in the men-
tioned range would apply. 

  
Since Germany made good experiences with that model which improved during 
the financial crisis, the Commission should consider this model rather than de-
termining statutory haircuts to be considered by UCITS and their managers. 

  
(8) Do you see a need to apply liquidity considerations when deciding the 

term or duration of EPM transactions? What would the consequences be 
for the fund if the EPM transactions were not "recallable" at any time? 
What would be the consequences of making all EPM transactions "recall-
able" at any time?  

 
 With respect to securities loan transactions, please see our answer to question 

4. 
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 With respect to repos and buy- and sell-back agreements, the Commission 
should consider that a rule, by which all EPM transactions must be “recallable” 
at any time, would be the end for buy- and sell-back agreements. Those trans-
actions are required to gain liquidity. A fix duration, which is one of the charac-
teristics of buy- and sell-back agreements enhances the Asset Manager’s plan-
ning security and in doing so protects UCITS from possible liquidity problems. 

 
 Against the background of ESMAs “Guidelines on ETFs and other UCITS is-

sues” published July 25, 2012 (ESMA/2012/44) it is likely that those transac-
tions will become rare because of the lack of  possibility to use the liquidity 
gained from repos respectively buy- and sell-back agreements for providing 
cash collateral to the UCITS’ counterparty respectively a CCP.  

 
UCITS will face either liquidity problems or problems to mitigate existing market 
risks, as the Guidelines consider cash revenues acquired from repurchase 
agreements (“repos”) as equivalent to collateral from securities lending and 
submit both payments to the same limitations with regards to “re-investment 
and deposit”. In consequence UCITS, respectively their managers, will not be 
allowed to use the purchase price received under repos for cash collateral con-
tributions. 
 
From the fund's perspective, repos are legally and economically not even famil-
iar with securities lending. The liquidity gained from repos has to be qualified 
as purchase price and should therefore be available for cash collateral contri-
butions. Any change in value of the securities subject of the repo are to be col-
lateralized – as set out in the standard master agreements. This demonstrates 
that the amount paid under a repo is not a collateral and therefore should not 
be treated like if it was cash collateral provided for a security loan transaction.  
 
The liquidity gained by UCITS from repos is required to meet the variation 
margin requirements of CCPs. The investors’ cash paid into the investment 
fund is being invested by the manager of a UCITS in order to reach the invest-
ment goal. In order to be able to redeem fund units and prevent liquidity prob-
lems, managers of UCITS are entitled to enter into credits (up to 10 % of the 
NAV) or to enter into repos. These are the only possible sources for liquidity. 
The managers of UCITS cannot use these 10% completely for cash collateral 
purposes as they have to keep in mind that this source for liquidity might be re-
quired for the redemption of fund units. 

 
EMIR requires UCITS and their managers to access CCPs and to clear OTC 
Derivatives eligible for clearing. Since the variation margin has to be provided 
by posting cash collateral, UCITS are subject to much higher liquidity require-
ments as they were prior to EMIR.  
 
UCITS will not be able to meet the rising need for cash on the one hand and 
to comply with the tighter ESMA requirements on the other hand. As a conse-
quence ESMA takes away the ability of UCITS to mitigate existing market 
risks via standardized OTC Derivatives. In the end the level of investor pro-
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tection will be lower. Furthermore there will be a negative effect in terms of 
pricing because spreads will rise if UCITS as important buy side participants 
will be de facto excluded from participating in the process of central OTC De-
rivatives clearing. We would like to highlight that using the liquidity gained 
from repos for cash collateral contributions especially does not mean any lev-
erage or increase of risk but rather a better protection for investors. 

 
(9) Do think that EPM transactions should be treated according to their 

economic substance for the purpose of assessment of risks arising 
from such transactions? 

 
EPM transactions are already treated that way. 

  
(10)  What is the current market practice regarding collateral provided by 

UCITS through EPM transactions? More specifically, is the EPM coun-
terparty allowed to re-use the assets provided by a UCITS as collateral? 
If so, to what extent?  

 
In light of the cover-rule, applying to UCITS, UCITS have always been 
deemed by their counterparties the most soundness market participants and 
therefore have not been asked to provide collateral. With regards to securities 
loan transactions, UCITS are not requested to provide collateral, as they are 
only allowed to act as lender (cf. Art. 83 para. 1 of the UCITS Directive). 
 
From the legal perspective, however, there are no rules restricting the reuse 
of potential collateral to be provided by UCITS to a counterparty 

 
(11) Do you think that there is a need to define criteria regarding the collat-

eral provided by a UCITS? If yes, what would be such criteria?  
 

 UCITS are already strictly limited concerning provided collateral.   
Access to liquidity has been limited by ESMAs “Guidelines on ETFs and other 
UCITS issues” published July 25, 2012 (ESMA/2012/44). 
The access to securities collateral especially is limited by the statutory provi-
sions applicable to UCITS, as well as the UCITS fund's investment policy. 
 

 
(12) What is the market practice in terms of information provided to investors 

as regards EPM? Do you think that there should be greater transparen-
cy related to the risks inherent in EPM techniques, collateral received in 
the context of such techniques or earnings achieved thereby as well as 
their distribution?  

 
No comments.   
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OTC DERIVATIVES 
 
Box 3  
 

(1) When assessing counterparty risk, do you see merit in clarifying the 
treatment of OTC derivatives cleared through central counterparties? If 
so, what would be the appropriate approach?  
 
Counterparty risks have been appropriately addressed by the adoption of 
EMIR. In this context EMIR also determines UCITS to be a financial counter-
party. Hence UCITS are also subject to the clearing obligations even due to the 
fact that they are already highly regulated and especially are only entitled to 
enter into derivatives which can be fulfilled with the assets of the UCITS (“cover 
rule”). Therefore possible counterparty risks for investors of UCITS are already 
adequately covered. 
 
Due to these strict requirements which adequately cover possible counterparty 
risks with respect to OTC derivatives, it should be underlined, that OTC deriva-
tives cleared through central counterparties should be disregarded to deter-
mine the counterparty risk, if they are subject to a daily valuation and exchange 
of collateral. 

 
(2) For OTC derivatives not cleared through central counterparties, do you 

think that collateral requirements should be consistent between the re-
quirements for OTC and EPM transactions?  
 
Generally yes. Nevertheless, we fear that the limited access of UCITS to some 
kind of assets (cf. our answer to question 11 of box 2) could not be sufficiently 
taken into account. 

 
(3) Do you agree that there are specific operational or other risks resulting 

from UCITS contracting with a single counterparty? What measures 
could be envisaged to mitigate those risks?  
 
Due to the fact that UCITS are subject to the best execution requirement under 
MiFID (MiFID Art. 21), it is extremely unlikely that UCITS will interact with just a 
single counterparty. Under MiFID it has to be ensured that all reasonable steps 
to obtain the best possible result, taking into account price, costs, speed, likeli-
hood of execution and settlement, size, nature or any other consideration rele-
vant to the execution of an order are met. In practical terms this results in en-
gagements with different counterparties due to diverging conditions offered at 
different periods of the designated contracts. Hence operational risk is covered 
thanks to a diversified selection of counterparties. 
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(4) What is the current market practice in terms of frequency of calculation 
of counterparty risk and issuer concentration and valuation of UCITS as-
sets? If you are an asset manager, please also provide information spe-
cific to your business.  
 
As a German Asset Manager we are obliged to calculate the counterparty risk, 
the issuer concentration and the valuation of the UCITS’ assets on a daily ba-
sis. 

 
 
(5) What would be the benefits and costs for all stakeholders involved of re-

quiring calculation of counterparty risk and issuer concentration of the 
UCITS on an at least daily basis?  
 
 Like mentioned the calculations of counterparty risk and the issuer concentra-
tion are already “state of the art” for Asset Manager in Germany5.  

 
(6) How could such a calculation be implemented for assets with less fre-

quent valuations?  
 
From our point of view there should be verification if current prices are availa-
ble on a daily basis. In case of assets with less frequent valuation, the last 
available quotation should be considered. 
 

  

                                                
5
 Cf. Section 4.4.5 para. 1 and 2 of the BaFin Circular on Minimum Requirements for Risk Manage-

ment by Management Companies (Mindestanforderungen an das Risikomanagement für 
Investmentgesellschaften – InvMaRisk) 
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EXTRAORDINARY LIQUIDITY MANAGEMENT RULES  
 
Box 4 
 
(1) What type of internal policies does a UCITS use in order to face liquidity 

constraints? If you are an asset manager, please provide also information 
specific to your business.  

 
Every asset class faces its own challenges regarding liquidity. Therefore, there 
is not a single rule set but a variety of internal liquidity rules for each asset class 
and product group. 
 
Information/Liquidity Controlling:  All fund managers are informed several times 
each day about the current status of net redemptions to allow early planning of 
portfolio impacts and required reactions. There is a set of different liquidity re-
ports as well as liquidity scenario analysis available for every fund manager 
every day that allows a realistic valuation of the liquidity level of any fund. 
 
Internal Guidelines: Additionally to legal liquidity requirements as set out in the 
UCITs directive and other legally binding authority publications there is a set of 
internal guidelines for several product groups to deal with liquidity issues. 

 
(2) Do you see a need to further develop a common framework, as part of the 

UCITS Directive, for dealing with liquidity bottlenecks in exceptional cas-
es?  

 
No. The reasons for liquidity bottlenecks in exceptional cases are very different 
and also manifold for each asset class. 
 

(3) What would be the criteria needed to define the "exceptional case" re-
ferred to in Article 84(2)? Should the decision be based on quantitative 
and/or qualitative criteria? Should the occurrence of "exceptional cases" 
be left to the manager's self-assessment and/or should this be assessed 
by the competent authorities? Please give an indicative list of criteria.  

 
The focus should be on qualitative criteria that should be left to the manager’s 
self-assessment. Criteria inter alias could be: Protection of the remaining inves-
tors. Markets are closed as e.g. after 11th of September 2011. Redemptions 
exceed the liquidity of the fund and valid market prices can no longer be ob-
served on a consistent basis. 
 

(4) Regarding the temporary suspension of redemptions, should time limits 
be introduced that would require the fund to be liquidated once they are 
breached? If yes, what would such limits be? Please evaluate benefits and 
costs for all stakeholders involved.  

 
No, UCITs funds should invest into liquid markets by definition. Therefore, tem-
porary suspension of redemptions should be limited to the maturity of the ex-
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ceptional situation. Asset managers act in the interest of the investors. Forced 
liquidations because of time limits are usually not in the interest of the investors. 
Therefore, it should be at the discretion of the asset manager if and how long 
redemptions should be suspended in exceptional situations. 
 

(5) Regarding deferred redemption, would quantitative thresholds and time 
limits better ensure fairness between different investors? How would 
such a mechanism work and what would be the appropriate limits? Please 
evaluate benefits and costs for all the stakeholders involved.  

 
See answer to No.3 We would prefer qualitative criteria to be used at the asset 
manager’s discretion. Thereby, the manager should always bear the investor’s 
interest in mind as well as the efficiency and the functioning of the capital mar-
kets. As we talk about exceptional cases predetermined quantitative thresholds 
and time limits are not suitable for every individual case. 

 
(6) What is the current market practice when using side pockets? What op-

tions might be considered for side pockets in the UCITS Directive? What 
measures should be developed to ensure that all investors' interests are 
protected? Please evaluate benefits and costs for all the stakeholders in-
volved.  
 
We have no experience with side pockets. Anyway, in extreme cases there 
should be a way to use them. 

 
(7) Do you see a need for liquidity safeguards in ETF secondary markets? 

Should the ETF provider be directly involved in providing liquidity to sec-
ondary market investors? What would be the consequences for all the 
stakeholders involved? Do you see any other alternative? 
 
No. It is not the task of the asset manager to provide liquidity at secondary mar-
kets. Anyway, investors in UCITS ETFs should have the right to redeem their 
shares at the asset management company. Nevertheless for UCITS ETFs 
should apply the same liquidity rules as for all UCITS funds. 
 

(8) Do you see a need for common rules (including time limits) for execution 
of redemption orders in normal circumstances, i.e. in other than excep-
tional cases? If so, what would such rules be?  
 
No, we do not see the need for further regulation regarding execution of re-
demption orders in normal circumstances because there is actually a high regu-
latory density of liquidity management rules. 
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DEPOSITARY PASSPORT 

 
Box 5  
 
(1) What advantages and drawbacks would a depositary passport create, in 

your view, from the perspective of: the depositary (turnover, jobs, organ-
isation, operational complexities, economies of scale …), the fund (costs, 
cross border activity, enforcement of its rights …), the competent author-
ities (supervisory effectiveness and complexity …), and the investor (lev-
el of investor protection)?  
 
A European passport for Depositaries is a logical consequence of the cross 
border possibilities for the fund management. Depositaries will get the possibil-
ity to enlarge their pan-European business. 
 
The Depositary will gain access to the international safekeeping custody net-
work. At the moment for example a German domestic depositary has only the 
possibility to delegate the safe-keeping to a central securities depositary 
(CSD). The access to the international safekeeping custody network will lead to 
a higher quality of processing. 
 
The possibility to enlarge the pan-European business would lead to increased 
competition between the depositaries. On the one side this could strengthen 
the position of today’s global player. On the other side this could support cus-
todians at medium size centralizing their operations at one location and using 
economies of scale because of a growing number of clients. As a result this 
could lead to lower depositary fees, hence lower costs for the funds and to in-
creasing funds attractiveness for investors. 
The newly formed custodians as well as today’s global player should be able to 
manage the complexity of different country specific regulations. A unification of 
the different national laws into uniform European legislation would reduce the 
regulatory complexity.  
 
The effect on competent Authorities depends on the consistent development of 
unified standards in European legislation. A unified European Authority for De-
positaries should be a premise for the passport. In this case there should be no 
effect on the level of investor protection.  
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(2)  If you are a fund manager or a depositary, do you encounter prob-
lems stemming from the regulatory requirement that the depositary and 
the fund need to be located in the same Member State? If you are a com-
petent authority, would you encounter problems linked to the dispersion 
of supervisory functions and responsibilities? If yes, please give details 
and describe the costs (financial and non-financial) associated with these 
burdens as well as possible issues that a separation of fund and deposi-
tary might create in terms of regulatory oversight and supervisory coop-
eration. 
 
As a fund manager we see problems stemming from the regulatory require-
ments that a depositary and a fund need to be located in the same MS. If the 
fund is permitted to enter cross-border agreements with custodians, this would 
promote competition amongst depositaries within the European common mar-
ket. It can be observed that the service quality of foreign depositaries is often 
better (in the sense of offering higher security to investors) – and provided at 
lower cost – compared to domestic ones. Cross-border competition among de-
positaries will also enhance the efficiency of the depositary function in the best 
interest of UCITS investors. These arguments also reinforce the statements 
given to question 1. 
 

(3) In case a depositary passport were to be introduced, what areas do you 
think might require further harmonisation (e.g. calculation of NAV, defini-
tion of a depositary's tasks and permitted activities, conduct of business 
rules, supervision, harmonisation or approximation of capital require-
ments for depositaries…)?  
 
A basic precondition for a depositary passport shall be that the duties and 
rights of a depositary in each country under European supervisory authority 
need to be on the same level. Main requirements which need to be pointed out 
are safekeeping conditions within the own country and foreign MS, delegation 
to sub custodians, the liability of custodians as well as the duty to supervise the 
calculation of NAV. These aspects are already introduced into national law in 
Germany. Hence there needs to be an overall harmonization of these points in 
all MS. Furthermore we see another aspect of harmonisation for requirements 
of standardized processes. Especially for the out-sourcing/ delegation pro-
cesses to sub-custodians and the involved risk and liability which shall be tak-
en by the custodian. 
 

(4) Should the depositary be subject to a fully-fledged authorisation regime 
specific to depositaries or is reliance on other EU regulatory frameworks 
(e.g., credit institutions or investment firms) sufficient in case a passport 
for depositary functions were to be introduced?  
 
We would suggest a fully-fledged authorization regime specific to depositaries. 
Only this way would point out the specific and important role, the depositary is 
covering for an investment fund. 
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(5) Are there specific issues to address for the supervision of a UCITS where 
the depositary is not located in the same jurisdiction? 

 
Due to the fact that we assume a depositary has to have structures and exper-
tise that are adequate to act as a depositary for a fund under local law of the 
fund, a cross border activity of the depositaries should be allowed. Under these 
circumstances there should be no specific issues addressed for the supervision 
of a UCITS.  
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MONEY MARKET FUNDS 
 

Box 6  
 
(1) What role do MMFs play in the management of liquidity for investors and 

in the financial markets generally? What are close alternatives for MMFs? 
Please give indicative figures and/or estimates of cross-elasticity of de-
mand between MMFs and alternatives.  
 
We agree with the given description of MMFs role in the management of liquidi-
ty for investors. MMFs have different type of investors. This includes institu-
tional as well as retail investors. They serve as safe short term liquid asset 
class for investing cash and substitute to deposits. In the financial market in 
general they serve as lender to issuer and are used as source of funding. 
MMFs can also serve as middle- and long-term low-risk asset class for con-
servative and risk-averse investors. 
 
 

(2) What type of investors are MMFs mostly targeting? Please give indicative 
figures.  
 
MMFs are used by all type of investors.  MMFs are broadly used by retail and 
institutional investors as an efficient instrument for achieving diversified cash 
management. About 20% of German MMF assets are held in institutional share 
classes. However, there is also a substantial number of institutional investors in 
general share classes. 
 

(3) What types of assets are MMFs mostly invested in? From what type of 
issuers? Please give indicative figures.  
 
Within the given definition of money market instruments as well as the re-
strictions opposed by ESMA’s Guidelines on Money Market funds the funds in-
vest mainly in corporate financial bonds, which include i.e. FRNs, EMTNs or 
Pfandbriefe / Covered Bonds. Besides these Commercial papers, Sovereign 
Bonds and term deposits are also used as basic investments. 
 

(4) To what extent do MMFs engage in transactions such as repo and securi-
ties lending? What proportion of these transactions is open-ended and 
can be recalled at any time, and what proportion is fixed-term? What as-
sets do MMFs accept as collateral in these transactions? Is the collateral 
marked-to-market daily and how often are margin calls made? Do MMFs 
engage in collateral swap (collateral upgrade/downgrade) trades on a 
fixed-term basis?  
 
Repos are only used rarely. Securities lending is only done to a very limited 
range and only when fully collateralized. As collateral a wide range of assets 
are accepted, however a strict haircut policy applies. Collateral is priced daily 
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on a marked-to market basis and margin calls are made whenever necessary. 
We do not engage in collateral swaps on a fixed-term basis. 
 All repo/security lending position can be recalled at any time. 
 

(5) Do you agree that MMFs, individually or collectively, may represent a 
source of systemic risk ('runs' by investors, contagion, etc…) due to their 
central role in the short term funding market? Please explain.  

We do not agree with the assumption that German MMFs with only EUR 13 Bn 
AuM represent a source of systemic risk. 

On the one hand in regard to money market funds which are mainly hold by re-
tail investors, we cannot recognize an increased susceptibility to runs. 

Money market funds serve the majority of (retail) investors as means to short-
term parking of money or as strategic liquidity reserve. This results inevitably in 
an increased inflow and outflow of liquidity compared to other fund categories. 
In the light of the different financial crises in the past, we could not – however – 
observe that money market funds in Europe tend to increased outflows. 
 
On the other hand the amount of assets held in MMFs in relation to the overall 
short term funding market is, from our point of view, too small to have signifi-
cant influence hence cannot be a systemic risk. Moreover, the size of the Eu-
ropean MMF markets has been reduced with the introduction of the 
CESR´s/ESMA´s Guidelines on European Money Market Funds and the sys-
temic risks posed by European MMFs should not be overestimated.  

 

 

 

 

 

 

 

 

 

Concerning the development in Europe in 2007, we agree that the financial cri-
sis caused strains among MMFs in Europe after the outbreak of the subprime 
crisis.  Investors’ concerns about the quality of MMFs reflected the fact that a 
small number of “cash-enhanced” funds had purchased asset-backed securi-
ties to boost their returns.  The difficulties experienced by these funds, which 
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were not classified as MMFs, created confusion for investors about the defini-
tion, classification and risk characteristics of MMFs.  This point was recognized 
by the IMF Global Financial Stability Report of October 2010 and by the ECB in 
its Monthly Bulletin of October 2010.   
  
It is also true that the financial instability arising from the Lehman Brothers’ 
bankruptcy, the run on the Reserve Primary Fund and the freezing of credit 
and money markets, created pressures for MMFs in Europe in September 
2008.   The difficulties were compounded by the broad extension of state-
supported guarantees to bank deposits, which are the greatest competitor of 
MMFs in Europe. 
   
At the time, the industry feared that redemptions could outpace investment 
managers’ ability to raise liquidity because the market for short-term commer-
cial paper had closed.  In the end, however, the efforts by the industry and the 
measures taken by the ECB to support short-term money markets, proved ef-
fective, and the pressures faced by MMFs started to recede in November 2008, 
without necessitating any intervention by governments.   
 
 

(6) Do you see a need for more detailed and harmonised regulation on MMFs 
at the EU level? If yes, should it be part of the UCITS Directive, of the 
AIFM Directive, of both Directives or a separate and self-standing instru-
ment? Do you believe that EU rules on MMF should apply to all funds that 
are marketed as MMF or fall within the European Central Bank's defini-
tion15?  
 
No, we see no need for more detailed regulation on MMF. We agree with the 
fact that the ESMA guidelines are binding and sufficient. Maybe the ESMA 
regulation on MMF can be part of the UCITS VI Directive. 
ESMA has established a list of criteria which funds must comply with if they 
want to use the label ‘Money Market Fund’. Therefore we recommend applying 
the ESMA definition of European money market funds (CESR/10-049). 
 

(7) Should a new framework distinguish between different types of MMFs, 
e.g.: maturity (short term MMF vs. MMF as in CESR guidelines) or asset 
type? Should other definitions and distinctions be included?  
 

We consider the already by ESMA imposed guidelines in regard to types (du-

ration risk and credit risk) of MMF to be adequate. But we do not see the ne-

cessity to distinguish between different types. 

 
Box 7 Money Market Funds: Valuation and capital 

 
(1) What factors do investors consider when they make a choice between 

CNAV and VNAV? Do some specific investment criteria or restrictions ex-
ist regarding both versions? Please develop.  
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No comments.  
 

(2) Should CNAV MMFs be subject to additional regulation, their activities 
reduced or even phased out? What would the consequences of such a 
measure be for all stakeholders involved and how could a phase-out be 
implemented while avoiding disruptions in the supply of MMF?  

 

No comments. 

 
(3) Would you consider imposing capital buffers on CNAV funds as appro-

priate? What are the relevant types of buffers: shareholder funded, spon-
sor funded or other types? What would be the appropriate size of such 
buffers in order to absorb first losses? For each type of the buffer, what 
would be the benefits and costs of such a measure for all stakeholders 
involved?  

 

No comments. 

 
(4) Should valuation methodologies other than mark-to-market be allowed in 

stressed market conditions? What are the relevant criteria to define 
"stressed market conditions"? What are your current policies to deal with 
such situations?  
 
Besides using mark-to-market valuation the use of model valuation should be a 
valid option for illiquid assets.  
 
In our definition stressed market conditions exist when valid market prices can 
no longer be observed on a consistent basis. In this case we change from a 
mark-to-market valuation to model based valuations. 

 
Box 8 Money Market Funds: Liquidity and redemptions 
 
(1) Do you think that the current regulatory framework for UCITS investing in 

money market instruments is sufficient to prevent liquidity bottlenecks 
such as those that have arisen during the recent financial crisis? If not, 
what solutions would you propose?  
 
From our point of view the answer to this question is two-fold: 

1. For MMFs, funds who by definition solely invest in money market in-
struments, the current CESR Guidelines on MMFs provide a regulatory 
framework that is able to prevent any liquidity bottlenecks by making 
strict demands in regard to WAM and WAL. 

2. For other funds that use MMFs only as a part of their investment strate-
gy or as a cash substitute (e.g. equity funds) a liquidity problem arising 
from money market instruments is less relevant due to the fact that ac-
cording to UCITS all other assets have to be liquid too which provides 
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an exit solution of selling e.g. stocks instead, if redemptions make it 
necessary to generate more cash.  

 
(2) Do you think that imposing a liquidity fee on those investors that redeem 

first would be an effective solution? How should such a mechanism 
work? What, if any, would be the consequences, including in terms of in-
vestors' confidence?  
 
From our perspective the introduction of a liquidity fee would severely damage 
the product category MM, since (retail) Investors use these products as short-
term investments or liquidity reserve. Imposing such a fee would negate the 
positive product effects, due to the uncertainty for investors to have to pay said 
fee which will, with a high probability, cause losses for investors. 
We do not recommend the introduction of a liquidity fee but rather refer to the 
already successfully introduced enhanced regulation of ESMA for money mar-
ket funds, which, from our point of view, addresses all significant problems and 
so far works quite well. 
 

(3) Different redemption restrictions may be envisaged: limits on share re-
purchases, redemption in kind, retention scenarios etc. Do you think that 
they represent viable solutions? How should they work concretely 
(length and proportion of assets concerned) and what would be the con-
sequences, including in terms of investors' confidence?  
 
We assume that the MMFs on the basis of the ESMA regulation have enough 
liquidity for redemption.  
We think it is not necessary to implement redemption restrictions. We fear a 
permanent loss of investors’ confidence in MMF. 
Perhaps pro-rata-redemptions can be possible in stressful situations. Nowa-
days it is already possible for doing it.  
 

(4) Do you consider that adding liquidity constraints (overnight and weekly 
maturing securities) would be useful? How should such a mechanism 
work and what would be the proposed proportion of the assets that 
would have to comply with these constraints? What would be the conse-
quences, including in terms of investors' confidence?  
 
We agree that MMFs should hold a certain percentage of their assets in cash 
or securities accessible very quickly, to be able to meet redemptions without 
incurring losses that could affect the remaining shareholders. 

The introduction of mandatory portfolio liquidity requirements, i.e. liquidity 

constrains, could be envisaged. 

 
(5) Do you think that the 3 options (liquidity fees, redemption restrictions 

and liquidity constraints) are mutually exclusive or could be adopted to-
gether? 
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We consider that the three options are not expedient. They increase the com-
plexity of MMF und reduce the attractiveness.  
We think only liquidity constrains are a possible solution. 
 

(6) If you are a MMF manager, what is the weighted average maturity (WAM) 
and weighted average life (WAL) of the MMF you manage? What should 
be the appropriate limits on WAM and WAL?  
 
Appropriate limits are already provided by CESRs Guidelines on MMFs. WAM 
and WAL are actively managed within those limits. 
 

 
Box 9 Money Market Funds: Investment criteria and rating 
 
(1) Do you think that the definition of money market instruments (Article 

2(1)(o) of the UCITS Directive and its clarification in Commission Di-
rective 2007/16/EC16) should be reviewed? What changes would you 
consider?  
 
No, we think that the definition of money market instruments should not be re-
viewed. Hence, it is not necessary to change the UCITS Directive. 
 

(2) Should it be still possible for MMFs to be rated? What would be the con-
sequences of a ban for all stakeholders involved?  
 
A downgrade of an existing rating could cause heavy redemptions. Therefore a 
general ban could be an appropriate measure.   
 

(3) What would be the consequences of prohibiting investment criteria relat-
ed to credit ratings?  
 
Due to the fact that a larger number of institutional investors are subject to reg-
ulation that is directly linked to credit ratings the use of said ratings can be a 
very relevant factor in marketing MMFs. The same can apply to retail investors 
which use the investment criteria relating to credit ratings to e.g. distinguish be-
tween different risk profiles. 
Any prohibition in this regard would also need to differentiate between external 
credit ratings, as given by rating agencies, or internal credit ratings, since at 
least the later one are essential for successfully managing portfolios. 
 

(4) MMFs are deemed to invest in high quality assets. What would be the cri-
teria needed for a proper internal assessment? Please give details as re-
gards investment type, maturity, liquidity, type of issuers, yield etc.  
 
No comments.  
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LONG-TERM INVESTMENTS 
 

Box 10  
 
(1) What options do retail investors currently have when wishing to invest in 

long-term assets? Do retail investors have an appetite for long-term in-
vestments? Do fund managers have an appetite for developing funds that 
enable retail investors to make long-term investments?  
 
Regarding to “long term investments” we believe, that - from a retail investor’s 
point of view - the type of investment is less important than the personal in-
vestment horizon.  
 
In Germany open ended real estate funds exist. Compared to other asset clas-
ses these funds invest in assets of real estate. Real estates are less volatile. 
An investment in real estate is always a long-term investment. Due to its’ in-
vestment strategy, this type of fund enables retail investors to redeem and pur-
chase fund units at any time. The net sales of the last years reflect the strong 
trust of retail investors in this type of funds. Open-ended real estate funds 
(OEREF) offer retail investors the possibility to participate already with small 
amounts in long-term real estate projects (by purchasing real estate assets 
through respective funds units). 
 
 

6  
Recently, German OEREFs have undergone a major regulatory reform as a 
result of liquidity problems experienced by some of these products. Under the 
new rules, units in OEREFs can be redeemed only after an initial lock-up peri-
od of two years and following a notice period of twelve months. Redemptions 
not exceeding EUR 30.000 twice in a calendar year (each year up to EUR 

                                                
6
 As of 31 August 2012 according to the BVI statistics 
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60.000) are exempted from these provisions. German OEREFs are very popu-
lar among German investors and comprise roughly EUR 83 Bn AuM7 . 

 
A classical equity fund can represent “long-term investments” as well. In addi-
tion, UCITS saving plans which are signed for a long term are also represent-
ing “long- term investments”. We believe, that it is crucial to use the wording 
“long-term investment” only with regard to the investment horizon of retail in-
vestors and not with respect to any of the listed investment categories.  
 
Given the market experience in Germany, we believe that there is great appe-
tite from retail investors to invest in long-term assets such as real estate. How-
ever, if “long-term investments” are defined as proposed in this consultation, 
unregulated closed end funds and the said open-ended real estate funds are 
the only permitted investment vehicle for German retail investors.   
Furthermore, to promote the listed “possible eligible assets” an admixture up to 
10% in other UCITS could be conceivable. 
 

(2) Do you see a need to create a common framework dedicated to long-term 
investments for retail investors? Would targeted modifications of UCITS 
rules or a stand-alone initiative be more appropriate?  
 
The creation of a stand-alone framework at EU level which is specifically dedi-
cated to retail investments in long-term assets is well worth considering. Such 
initiative would actually close the legislative gap between the UCITS Directive 
and the AIFMD. 
 The UCITS Directive appears not the right environment to accommodate such 
types of investments. All of the assets proposed as “long term investments” in 
this consultation lack major characteristics of existing eligible UCITS assets. 
This especially holds true for availability and investment character. We’re also 
afraid that an integration will weaken the brand UCITS and their reputation. At 
this time we’re already alert about some discussions to break up the UCITS 
brand into complex and non-complex products, because it doesn’t fit to the 
concentration of regulation. An exception could apply to open-ended real es-
tate funds, which are often used as “long-term investments“ by German retail 
investors. 

 
(3) Do you agree with the above list of possible eligible assets? What other 

type of asset should be included? Please provide definitions and charac-
teristics for each type of asset.  

The performed enumeration shows a heterogeneous picture of different in-
vestment categories, targets and risk-reward-profiles. 

 

                                                
7
 As of 31 August 2012 according to the BVI statistics 
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(4) Should a secondary market for the assets be ensured? Should minimum 
liquidity constraints be introduced? Please give details.  
 
No comments. 
 

(5) What proportion of a fund's portfolio do you think should be dedicated to 
such assets? What would be the possible impacts?  
 
No comments. 
 

(6) What kind of diversification rules might be needed to avoid excessive 
concentration risks and ensure adequate liquidity? Please give indicative 
figures with possible impacts.  
 
Diversification is an essential element of fund investments and particularly rel-
evant in open-ended investment funds. Under the German law, no individual 
real estate asset held by an OEREF must account for more than 15% of the 
portfolio. In addition, real estate assets valued above 10% in relation to the en-
tire fund each must in totality not exceed 50% of the fund value.  
 

(7) Should the use of leverage or financial derivative instruments be 
banned? If not, what specific constraints on their use might be consid-
ered?  
 
Investment funds investing in real assets such as real estate, infrastructure, 
energy plants etc. cannot operate without external financing. Modern infra-
structure projects generally feature high funding needs which cannot be effi-
ciently covered by the supply of investor capital especially in the early devel-
opment stage. Indeed, it must be stated very clearly that a certain level of bor-
rowing is indispensable for the viability of long-term investments. In order to 
ensure a high level of investor protection, borrowing could be limited to a spe-
cific proportion of the fund assets. We also suggest permitting derivatives for 
hedging. This could minimise investment risks such as interest or currency 
risks. 
 

(8) Should a minimum lock-up period or other restrictions on exits be al-
lowed? How might such measures be practically implemented?  
 
The reasonability of minimum lock-up periods and other restrictions on exits 
will depend to a great extent on the individual fund set-up. We believe that the 
use of such measures should be generally allowed. In particular, a lock-up pe-
riod could be envisaged during the build-up phase of a portfolio in order to al-
low for full and unimpeded investment in line with investors’ interests. 
As already mentioned in our answer to question 1 above, it would be required 
to define certain parameters around allowable circumstances which may allow 
earlier redemption by an investor, without unduly negatively impacting the oth-
er investors and also allowing the fund manager to efficiently carry out the in-
vestment mandate to the best of its ability. This would also include the possibil-
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ity for retail investors to redeem EUR 30,000 twice a year and shall be there-
fore exempted from any provisions. 
 
 

(9) To ensure high standards of investor protection, should parts of the 
UCITS framework be used, e.g. management company rules or depositary 
requirements? What other parts of the UCITS framework are deemed 
necessary? 
 
A new EU regime for retail funds investing in long-term assets should not com-
promise the high standards of investor protection in place under the UCITS Di-
rective. An alignment with the UCITS framework should be sought as regards 
the organisational and conduct of business rules applicable to management 
companies. 

 
(10) Regarding social investments only, would you support the possibility 

for UCITS funds to invest in units of EuSEF? If so, under what conditions 
and limits?  
 
No comments. 
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UCITS IV IMPROVEMENT 
 
Box 11  
 
(1) Do you think that the identified areas (points 1 to 4) require further con-

sideration and that options should be developed for amending the re-
spective provisions? Please provide an answer on each separate topic 
with the possible costs / benefits of changes for each, considering the 
impact for all stakeholders involved.  

 
The identified provisions are indeed misleading and /or inaccurate. Therefore 
we urge the Commission to amend them.  
 
In case of point 9.3., the Commission should additionally point out that the indi-
cation of dissatisfaction (Art. 39 (3) Subparagraph 4 UCITS Directive) or the 
assessment of the modified version should not trigger a new 20-working-day-
period for the authority of the merging UCITS. As soon as the authority of the 
receiving UCITS informs the authority of the merging UCITS home Member 
State of their satisfaction with the modified information, the authority of the 
merging UCITS should be obliged to authorize the merger. 
 
The Commission should standardize the terms “expected impact” (Art. 
40(1)(c)), “possible impact” (Art. 43(3)(b)) and “potential impact” (Art. 39(3)) to 
avoid the risk of different interpretations by the authorities. Especially in case of 
trans-border mergers a coherent interpretation by the authorities is crucial.  
We also strongly recommend amending the UCITS provision whereby notice of 
a prospective merger must be given in writing to the unit holders in the receiv-
ing UCITS. In practice, this method of communication which entails very high 
costs for the affected UCITS and their investors appears not to be justified in all 
circumstances and we do not see why the information requirements here 
should be provided in a different manner than any other information to the unit 
holders (invitation to a General Meeting, change in the name of the fund, etc.). 
The initial approach to UCITS IV, according to which provision of information to 
the unit-holders of the receiving UCITS was required, only if the proposed mer-
ger would have substantial impact on their investments, should be re-examined 
in order to enhance the efficiency of mergers without compromising investor-
protection. 
 
In addition, we suggest that circumstances requiring notification of unit-holders 
in writing or by means of other durable medium be carefully reviewed by the 
Commission having due regard to the need for effective investor-protection and 
cost-efficiency in UCITS management. The goal should be to establish a list of 
relevant circumstances at EU level in order to eliminate the current regulatory 
arbitrage. 
 
We would like to mention that tax remains a significant barrier to cross-border 
fund mergers. Indeed, from a UCITS’ shareholders viewpoint, the current Mer-
gers Directive does not guarantee the tax neutrality of cross-border mergers ir-
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respective of the legal type of vehicle (corporate type or contractual type 
funds). Further changes to the European legal framework would therefore be 
required to fully deliver on the benefits of UCITS IV8.  
 

(2) Regarding point 5, do you consider that further alignment is needed in 
order to improve consistency of rules in the European asset management 
sector? If yes, which areas in the UCITS framework should be further 
harmonised so as to improve consistency between the AIFM Directive 
and the UCITS Directive? Please give details and the possible attached 
benefits and costs. 

 

The enactment of the AIFM Directive has created a parallelism of two regimes 
at EU-level covering investment funds and their managers active in the EU. On 
one hand there is AIFMD regulating managers of AIF offered to non-retail EU-
investors and on the other hand there is UCITS, which is compulsory for EU-
domiciled investment funds offered to both retail and non-retail investors. 
Though both regimes are basically very similar they differ from each other in 
important issues, i.e. delegation and reporting. While some of those differences 
were due to improved investor protection, others were necessary to tailor the 
all-encompassing regulations of AIFMD to the specifics of different types of AIF 
and AIFM. 
 
UCITS managers may acquire an AIFM authorization and vice versa. Never-
theless, a UCITS manager which is also authorized as AIFM will remain sub-
ject to both regimes at the same time (UCITS and the AIFM Directive). The 
need to establish two different regulatory regimes causes administrative bur-
dens, especially for UCITS managers managing UCITS-style AIF.  
 
The proposed harmonization of AIFM and UCITS seems to be a viable solution 
to avoid the aforementioned consequences. Therefore we ask the Commission 
to pay attention to the fact that many regulations of the AIFM Directive are tai-
lored to the specifics of alternative investments, i.e. hedge funds. In this con-
text the reporting obligations to competent authorities (as concretized in the 
Annex of AIFMD Level 2) are one of several remarkable example given that 
these requirements are far to detailed for UCITS. Hence the commission shall 
refrain from any inappropriate efforts with the aim to adapt such regulations to 
UCITS without any further assessment.  
 
Furthermore we call the commission to envisage the idea of exempting UCITS 
managers managing UCITS-style funds from the need to apply such provisions 
of the AIFM Directive which are equivalent to UCITS rules.  
 
In conclusion, we call the commission to envisage a differentiated approach as 
following: 
 

                                                
8
 conclusions of the EFAMA/KPMG report “Analysis of the Tax Implications of UCITS IV: 

http://www.efama.org/index.php?option=com_docman&task=cat_view&gid=442&Itemid=-99 
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 to take the necessary steps to improve consistency between the AIFM 
Directive and UCITS where this is appropriate to improve investor pro-
tection, 

 to identify and scrutinise whether an alignment of the basic UCITS regu-
lation is possible especially with regard to AIFMD provisions based on 
UCITS regulations (namely provisions which have been adapted to meet 
the specifics of alternative investments on: 

- reporting obligations in respect of execution of subscription 
- recording obligations with regard to redemption orders as concre-

tized in AIFMD Level 2) 
 

 

 


