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The Swedish Bankers´ Association welcomes the opportunity to comment on the 
consultation document concerning UCITS published by the European Commission 
on 26 July 2012. The Association limits its comments to the issues concerning the 
depositary passport in box 5.  
 
Box 5 (Depositary passport)  
 

(1) What advantages and drawbacks would a depositary passport create, in your 
view, from the perspective of: the depositary (turnover, jobs, organisation, 
operational complexities, economies of scale …), the fund (costs, cross 
border activity, enforcement of its rights …), the competent authorities 
(supervisory effectiveness and complexity …), and the investor (level of 
investor protection)?  

 
We support further harmonization and clarifications concerning the depositary’s 
responsibilities and tasks. A depositary passport would however likely result in a risk 
for a decrease in the level of investor protection and an increase in costs, which in 
the end will affect the investors. Further it will cause more complex and difficult 
situation in relation to competent authority’s supervision of depositary causing risks 
for end investors. There seems also to be a risk that there will be a rule arbitrage 
situation to the disadvantage of end investors.    
 
With all respect to the far reaching harmonization already done as well as planned, 
there will most likely still be major differences – legal, market practices, infrastructure 
etc - between different member states. The level of control (monitoring) and the level 
of liability of the depositary are still quite different between different member states.  
 
Also the distance between many end investors and the depositary would create 
difficulties, not least for the end investors to pose claims and enforcement in relation 
to a depositary situated in another jurisdiction.  
 
Further, a depositary passport regime might very well concentrate the depositary 
function to a primary group of a few major depositaries in the EU and thus 
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concentrate risks to these entities as well as creating a risk for price distortion due to 
limited competion.   
 

(2)  If you are a fund manager or a depositary, do you encounter problems 
stemming from the regulatory requirement that the depositary and the fund 
need to be located in the same Member State? If you are a competent 
authority, would you encounter problems linked to the dispersion of 
supervisory functions and responsibilities? If yes, please give details and 
describe the costs (financial and non-financial) associated with these burdens 
as well as possible issues that a separation of fund and depositary might 
create in terms of regulatory oversight and supervisory cooperation.  

 
As a representative of depositaries in Sweden we have not experienced any 
problems stemming from the legal requirement that the depositary and the fund 
should be located in the same Member State.  

 
(3)  In case a depositary passport were to be introduced, what areas do you think 

might require further harmonization (e.g. calculation of NAV, definition of a 
depositary's tasks and permitted activities, conduct of business rules, 
supervision, harmonization or approximation of capital requirements for 
depositaries…)?  

 
Most areas and aspects of the depositary’s obligations and liabilities must be 
regulated in such detail that the practical aspects of the depositary’s daily operations 
are perfectly clear. Otherwise the concept of depositary passport would create the 
risk of rule arbitrage affecting risks for end investors. Also eligibility criteria and 
capital requirements must be harmonized. There must be requirements on 
knowledge and competence in local, applicable law, rules, market practice etc.   

 
(4) Should the depositary be subject to a fully-fledged authorization regime 

specific to depositaries or is reliance on other EU regulatory frameworks 
(e.g., credit institutions or investment firms) sufficient in case a passport for 
depositary functions were to be introduced? 

 
In a scenario with depositary passport a fully-fledged authorization regime seems 
necessary.  The depositary passporting should be obliged to act under host country 
law in all central aspects (the law applicable to the fund). 
 

(5) Are there specific issues to address for the supervision of a UCITS where the 
depositary is not located in the same jurisdiction? 

 
Yes, as addressed above.  
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