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Dear Sir/Madam: 
 
State Street Corporation (“State Street”)1 appreciates the opportunity to comment on the 
Consultation Paper (“CP”) issued by the European Commission (“Commission”) on 
Undertakings for Collective Investment in Transferable Securities (“UCITS”) - product rules, 
liquidity management, depositary, money market funds, long-term investments. 
 
Headquartered in Boston, Massachusetts, with branches and subsidiaries throughout the 
European Union (“EU”), State Street specializes in providing institutional investors with 
investment servicing, investment management and investment research and trading. With USD 
22.4 trillion in assets under custody and administration and USD 1.9 trillion in assets under 
management, State Street operates in 29 countries and in more than 100 markets worldwide.2 
Our European workforce of 9,000 employees provides services to our clients from offices in ten 
EU Member States.  
 
The Commission’s CP is the latest regulatory initiative in the UCITS space following the 
Commission’s UCITS V proposal as well as the European Securities and Markets Authority’s 
(“ESMA”) 2012 Guidelines on ETFs and other UCITS issues, which are also closely linked to 

                                                 
1 State Street’s identification number in the European Transparency Register is 2428270908-83. 
2 As of June 30, 2012. 
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the work on shadow banking, undertaken simultaneously by the Commission. As such, the 
consultation looks at the following eight areas in the context of UCITS: 
 
• Eligible assets and use of derivatives; 

• Efficient portfolio management techniques; 

• Over the counter (OTC) derivatives; 

• Extraordinary liquidity management rules; 

• Depositary passport; 

• Money Market Funds (MMF); 

• Long term investments; and 

• Addressing UCITS IV 

 
State Street welcomes the opportunity to comment on the Commission’s proposals in the eight 
different areas. Since its creation, the UCITS framework has been a European success story and 
‘UCITS’ has become a globally recognized and respected brand that has known strong growth 
not only in but also outside the EU, in particular in Asia. Investors, both professional and retail, 
value the safe and transparent environment. Any future changes to the UCITS framework should 
therefore contribute positively to the robustness of the framework and its attractiveness to 
international investors. 
 
In addition, work has been undertaken by the European Securities and Markets Authority 
(“ESMA”) and its predecessor organization, the Committee of European Securities Regulators 
(“CESR”), to develop guidelines further strengthening investor protection and ensuring greater 
harmonization in regulatory practices, most recently with the above-mentioned July 2012 ESMA 
Guidelines on ETFs and other UCITS issues. In our view, these guidelines and measures should 
be taken into account as well as be given sufficient time to take effect when considering 
amending the existing UCITS framework.  
 
Please find below State Street’s comments in response to the questions raised in the CP.  
 
 
1. Eligible Assets 

Question 1: Do you consider there is a need to review the scope of assets and exposures that are 
deemed eligible for a UCITS fund? 
 
The UCITS III Directive (Directive 2001/108/EC) expanded the list of eligible assets for UCITS 
from listed shares and bonds, to permit investment in bank deposits, money market instruments, 
financial derivative instruments (“FDIs”) and units of other collective investment schemes 
(“CIS”). This increased flexibility available to UCITS was welcomed and has been embraced by 
asset managers and investors alike and has been an important factor in the success of the UCITS. 
At the same time, the Commission has undertaken relevant steps to ensure a common 
understanding and application of investment strategies available to UCITS, including the 
publication of the so-called “Eligible Assets Directive” (“EAD”) (Directive 2007/16/EC).  
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The development of allowing for more flexibility by widening the eligible assets has been 
balanced by a continuous strengthening and improvement of investor protection via a 
comprehensive set of investment restrictions, designed to ensure that there are robust controls in 
place to allow UCITS to monitor risk exposure, ensure diversification and to enable UCITS to 
redeem its units at the request of unit-holders. These protections are central to the UCITS 
framework and have been supplemented by various guidelines issued by ESMA and CESR. It is 
this combination of flexibility and investor protection which has been a key driver in the success 
of the UCITS brand.  
 
Accordingly, we believe that the focus when considering changes to the UCITS framework 
should be on the protections around the use of investment products and strategies, rather than 
closing certain categories of asset classes in their entirety. In considering the range of assets and 
exposures deemed eligible for a UCITS fund, the focus should be on whether such assets and 
exposures can be offered in a manner consistent with prudent investor protection.  
Moreover, many investment managers may elect to pursue their investment strategies under the 
Alternative Investment Fund Managers Directive (“AIFMD”) which enters into force in July 
2013. It should however remain possible to choose to comply with the higher standards 
applicable to UCITS aimed at retail investors while at the same time allowing retail investors 
access to gain exposure to a wider range of asset classes. The fact that an investment structure or 
policy is complex should not be the determining factor in considering UCITS eligibility. In many 
cases, the complexity of the structure may serve to reduce risk and to ensure that the product is 
actually more suitable for investment by retail investors.  
 
Accordingly, the aim of UCITS VI and any future changes to the UCITS framework should be to 
ensure that the protections in the UCITS framework with regards to, e.g. risk management and 
liquidity management are fit for purpose while allowing sufficient flexibility with regards to the 
eligible assets and the strategies that can be offered to retail investors. This also applies should 
the Commission consider further extending the scope of eligible assets. Any such extension 
should always be subject to ensuring that relevant protections for the investors are in place. 
 
Question 2: Do you consider that all investment strategies current observed in the marketplace 
are in line with what investors expect of a product regulated by UCITS? 
 
The wide range of investment strategies that can be observed within the UCITS space is a result 
of investor demand and would not exist if the market had not sought such strategies with the 
inbuilt protections of the UCITS product. In State Street’s view, what is most important is that 
the risks, if any, arising from a strategy are identified, addressed and managed within the existing 
UCITS structure. In addition, transparency and disclosure play key roles. Not only must relevant 
protections be in place, but also the investor must be provided with sufficient and clear 
information about the product features, including potential risks, as is already provided for in the 
UCITS Key Investor Information Document (“KIID”). 
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Question 3: Do you consider there is a need to further develop rules on the liquidity of eligible 
assets? What kind of rules could be envisaged? Please evaluate possible consequences for all 
stakeholders involved. 
 
State Street supports the proposal to further develop the rules on the liquidity of eligible assets. 
Given the focus of the UCITS Directive and EAD on liquidity, we believe that it would be 
worthwhile to further develop standards or principles to be applied by UCITS in ensuring the 
liquidity of eligible assets, and of portfolios as a whole.  
 
Question 4: What is the current market practice regarding the exposure to non-eligible assets? 
What is the estimated percentage of UCITS exposed to non-eligible assets and what is the 
average proportion of these assets in such a UCITS' portfolio? Please describe the strategies 
used to gain exposure to non-eligible assets and the non-eligible assets involved. If you are an 
asset manager, please provide also information specific to your business. 
 
Please see the responses from relevant industry associations. 
 
Question 5: Do you consider there is a need to further refine rules on exposure to non-eligible 
assets? What would be the consequences of the following measures for all stakeholders involved: 
- Preventing exposure to certain non-eligible assets (e.g. by adopting a "look through" approach for 

transferable securities, investments in financial indices, or closed ended funds). 
- Defining specific exposure limits and risk spreading rules (e.g. diversification) at the level of the 

underlying assets. 

State Street would like to caution against the application of a strict look-through test as it would 
effectively repeal the provisions of the UCITS Directive and the EAD permitting exposure to 
financial indices which contain non-eligible assets. Instead, we would recommend retaining 
existing flexibility in terms of eligible assets with appropriate investor protection ensured. In this 
regard, the recent ESMA Guidelines on ETFs and other UCITS issues need to be recognized as 
they place additional restrictions on the use of financial derivative instruments used to obtain 
exposure to financial indices, but do not suggest any absolute prohibition on the ability to obtain 
such exposures. In State Street’s view, ESMA’s approach is to be preferred and could be 
codified and replicated within the UCITS Directive. 
 
Question 6: Do you see merit in distinguishing or limiting the scope of eligible derivatives based 
on the payoff of the derivative (e.g. plain vanilla vs. exotic derivatives)? If yes, what would be the 
consequences of introducing such a distinction? Do you see a need for other distinctions? 
 
State Street does not see merit in distinguishing between plain vanilla and exotic derivatives. In 
our view, the term ‘exotic derivatives’ itself may be misleading as it implies the characterization 
of a derivative based on its complexity rather than on the risk to the UCITS arising from its 
payoff features. In our view, a derivative which does not pose any risk to a UCITS from a payoff 
perspective should not be restricted.  
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Question 7: Do you consider that market risk is a consistent indicator of global exposure 
relating to derivative instruments? Which type of strategy employs VaR as a measure for global 
exposure? What is the proportion of funds using VaR to measure global exposure? What would 
be the consequence for different stakeholders of using only leverage (commitment method) as a 
measure of global exposure? If you are an asset manager, please provide also information 
specific to your business. 
 
State Street believes that both the VaR and the commitment method are legitimate and 
complementary tools that should be available to UCITS risk managers for measuring global fund 
exposure depending on the circumstances and specificities of the fund. The market risk of the 
fund using VaR as a method of calculating global exposure is a much broader measure of market 
risk than the commitment approach which only focuses on the commitment to individual 
derivative instruments. We would therefore be concerned by any proposal to move to a regime 
where the commitment approach becomes the only available method to calculate global exposure 
as it could produce a misleading assessment of the risk or the volatility of a fund. More 
specifically, the commitment method does not take into account the investment strategy, the 
portfolio of assets or the purpose for which derivatives are used. As a result, positions that 
economically offset risk may have to be included in the commitment approach calculation even 
though such transactions would ultimately reduce the portfolio’s risk. This would have an 
adverse effect on investor protection as it would make the use of derivatives for the purpose of 
risk reduction in the portfolio more difficult. 
 
State Street therefore recommends that UCITS risk managers should retain the flexibility to use 
the method (VaR or commitment or, possibly, a combination of both) they deem the most 
appropriate for evaluating the global exposure of a specific portfolio. 
  
Question 8: Do you consider that the use of derivatives should be limited to instruments that are 
traded or would be required to be traded on multilateral platforms in accordance with the 
legislative proposal on MiFIR? What would be the consequences for different stakeholders of 
introducing such an obligation? 
 
In line with our comments above, we believe that the appropriate focus when considering the 
future evolution of UCITS should be on the protections currently in place in the UCITS 
framework, which attach themselves to use of investment products and strategies, rather than 
closing certain categories of investment instruments in their entirety. State Street therefore 
believes that there should be scope for UCITS funds to utilize OTC instruments as part of their 
overall investment strategy and such a suggested limit would be inappropriate.  
 
 
2. EFFICIENT PORTFOLIO MANAGEMENT (“EPM”) 

EPM is an important technique for the efficient implementation of investment strategies as well 
as for the functioning of global securities markets. For example, fund participation in securities 
lending programs can be a valuable part of efficient portfolio management and a well-managed 
securities lending program can provide additional income, which can offset the expenses 
associated with managing the fund.  
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In addition, EPM techniques are already highly regulated and collateralized financial activities. 
They are primarily undertaken by regulated entities and the market is characterized by well-
developed risk-controls, full collateralization and daily mark to market of positions.  
 
State Street supports increased transparency and disclosure in relation to EPM activities. 
Significant improvements have been made in this area over the past decade, driven largely by the 
needs of market participants. We would, however, support further measures to improve 
transparency as regulators and the public would benefit from increased and globally consistent 
information. 
 
Question 1: Please describe the type of transaction and instruments that are currently 
considered as EPM techniques. Please describe the type of transactions and instruments that, in 
your view, should be considered as EPM techniques. 
 
In State Street’s view, securities lending, repurchase (“repo”) and reverse repo transactions are 
considered as EPM techniques, in line with the CESR Guidelines on ‘Risk Measurement and the 
Calculation of Global Exposure and Counterparty Risk for UCITS’.  
 
Question 2: Do you consider there is a specific need to further address issues or risks related to 
the use of EPM techniques? If yes, please describe the issues you consider merit attention and 
the appropriate way of addressing such issues. 
 
State Street is of the view that the recent ESMA guidelines on ETFs and other UCITS issues are 
already comprehensive and address any perceived potential risks. These Guidelines are in the 
process of implementation and they should be given time to take effect. It is hence too early to 
consider further EU requirements in this regard.  
 
However, should the Commission consider additional rules on EPM necessary, State Street 
would recommend codifying and replicating the approach and requirements of the mentioned 
ESMA guidelines to facilitate their harmonized implementation in the EU. 
 
Question 3: What is the current market practice regarding the use of EPM techniques: 
counterparties involved, volumes, liquidity constraints, revenues and revenue sharing 
arrangements? 
 
EPM techniques in the form stated in our response to Question 1 are commonly practiced by 
UCITS funds participating in State Street Securities Finance business’ securities lending 
program. Each UCITS participating in that program enters into a securities lending agreement 
with our Securities Finance business which dictates the terms and conditions under which our 
business must operate. These terms are not necessarily standard and will reflect the risk profile of 
each fund. They will typically determine the types and level of securities that may be lent the 
counterparts to whom securities can be lent, the types of collateral permitted and where cash 
collateral, if accepted, can be invested.  
 
State Street’s Securities Finance business has a schedule of counterparties approved by the banks 
credit and risk teams which clients can utilize or adapt to suit their own requirements. Portfolio 
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utilization varies significantly between participants depending upon the type of securities owned 
and the parameters selected.  
 
The securities lending program of State Street’s Securities Finance business offers all its clients a 
fully integrated securities lending service, managing aspects such as trading, collateral 
management, operational issues, fee reconciliation and collection, risk management etc.. These 
processes include liquidity management which is designed to ensure that there is always 
sufficient supply to enable clients to manage their day-to-day investment management activities 
and ability to trade and withdraw assets at any time.  
 
The revenue generated from EPM techniques can be important to UCITS funds in generating 
incremental revenue from otherwise dormant assets, which assist in cost reduction and/or 
performance enhancements for a fund. Our Securities Finance business’ securities lending 
program operates a fee sharing arrangement with each of its clients, the terms of which vary 
depending on the type and scale of the program provided. All the costs associated with the 
provision of the service are met from the share of the revenue retained by that securities lending 
program, which may include the provision of an indemnity which protects clients in the event of 
a counterparty default. 
 
Question 4: Please describe the type of policies generally in place for the use of EPM 
techniques. Are any limits applied to the amount of portfolio assets that may, at any given point 
in time, be the object of EPM techniques? Do you see any merit in prescribing limits to the 
amount of fund assets that may be subject to EPM? If yes, what would be the appropriate limit 
and what consequences would such limits have on all the stakeholders affected by such limits? If 
you are an asset manager, please provide also information specific to your business. 
 
Currently, there are no limits applied within the UCITS framework to the amount of portfolio 
assets that may, at any given point in time, be the object of EPM techniques. In our view, 
imposing such a limit would not be appropriate. Instead, with appropriate collateral parameters, 
overcollateralization and a robust counterparty approval and monitoring process, EPM can be 
performed in a low risk manner. The ESMA guidelines currently in course of implementation 
advocate additional measures that a UCITS has to undertake should EPM activity rise above 
certain thresholds. These may have the effect of applying selective non-mandatory limits. The 
decision to engage in such activities as well as the proportion of assets used is typically a matter 
decided by the Board of the relevant fund. Such a decision is based on the specific circumstances 
of the fund, the nature of portfolio, the liquidity profile, and the risk return profile. The 
application of specific limits, depending on the actual level, may have an adverse impact on 
investors by way of reduced revenues and/or increased costs as a result of a fund having to 
curtail its level of EPM activity. 
 
Question 5: What is the current market practice regarding the collateral received in EPM? 
More specifically: 
- are EPM transactions as a rule fully collateralized? Are EPM and collateral positions marked-to-

market on a daily basis? How often are margin calls made and what are the usual minimum 
thresholds? 
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- does the collateral include assets that would be considered as non-eligible under the UCITS 
Directive? Does the collateral include assets that are not included in a UCITS fund's investment 
policy? If so, to what extent? 

- to what extent do UCITS engage in collateral swap (collateral upgrade/downgrade) trades on a fix-
term basis? 

 
EPM techniques are fully collateralized and margin calls are made daily within our Securities 
Finance business. 
 
In addition, collateral must comply with the collateral requirements set out in ESMA’s recent 
guidelines on ETFs and other UCITS issues. The guidelines do not require that collateral has to 
match the fund’s investment policy. 
 
State Street would like to caution against any possible requirement that collateral should match 
the fund’s investment policy. In our view, such an approach would be based on the wrong 
perception of the role of collateral in the context of EPM as it assumes that the collateral should 
be a suitable substitute to the portfolio assets on loan which, in case of default of the 
counterparty would be directly transferred to the UCITS portfolio. In the prevailing market 
practice, however, the collateral is provided as means of secondary recourse with respect to the 
entitlement to retransfer of portfolio assets. In case of default, the collateral is being immediately 
liquidated and the proceeds used to purchase replacement securities thus restoring the UCITS 
investment strategy. 
For these reasons, the first objective of regulatory requirements should be to ensure that the 
collateral received by the UCITS is both of a good credit quality and sufficiently liquid so as to 
warrant the possibility of smooth disposal and adequate pricing. In this context, we do not 
believe that a high correlation of the collateral with the portfolio is necessary to protect the 
investors. On the contrary, requiring such correlation would even be detrimental to investors in 
certain of cases, for example in the case of a UCITS investing in equities which would be 
prevented from accepting AAA-rated government bonds in order to secure claims from EPM 
transactions. 
 
Question 6: Do you think that there is a need to define criteria on the eligibility, liquidity, 
diversification and re-use of received collateral? If yes, what should such criteria be? 
 
State Street is of the view that the recent ESMA guidelines on ETFs and other UCITS issues are 
already comprehensive and address any perceived potential risks. These Guidelines are in the 
process of implementation and they should be given time to take effect. It is hence too early to 
consider further EU requirements in this regard.  
 
However, should the Commission consider additional rules on EPM necessary, State Street 
would recommend codifying and replicating the approach and requirements of the mentioned 
ESMA guidelines to facilitate their harmonized implementation in the EU. 
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Question 7: What is the market practice regarding haircuts on received collateral? Do you see 
any merit in prescribing mandatory haircuts on received collateral by a UCITS in EPM? If you 
are an asset manager, please provide also information specific to your business. 
 
State Street does not believe that minimum haircuts are an appropriate policy option. Instead, we 
believe that a requirement could be introduced to ensure that adequate risk-based haircut and 
margin policies in relation to the type and level of collateral are in place and rigorously applied. 
 
Question 8: Do you see a need to apply liquidity considerations when deciding the term or 
duration of EPM transactions? What would the consequences be for the fund if the EPM 
transactions were not "recallable" at any time? What would be the consequences of making all 
EPM transactions "recallable" at any time? 
 
State Street is of the view that the recent ESMA guidelines on ETFs and other UCITS issues are 
already comprehensive and address any perceived potential risks. These Guidelines are in the 
process of implementation and they should be given time to take effect. It is hence too early to 
consider further EU requirements in this regard.  
 
However, should the Commission consider additional rules on EPM necessary, State Street 
would recommend codifying and replicating the approach and requirements of the mentioned 
ESMA guidelines to facilitate their harmonized implementation in the EU. 
 
Question 10: What is the current market practice regarding collateral provided by UCITS 
through EPM transactions? More specifically, is the EPM counterparty allowed to re-use the 
assets provided by a UCITS as collateral? If so, to what extent? 
 
Regarding EPM, UCITS normally act as the lending party and hence are not required to provide 
collateral. As regards repo and reverse repo transactions, the proceeds from such arrangements 
should not be regarded as collateral. 
 
Question 11: Do you think that there is a need to define criteria regarding the collateral 
provided by a UCITS? If yes, what would be such criteria? 
 
State Street is of the view that the recent ESMA guidelines on ETFs and other UCITS issues are 
already comprehensive and address any perceived potential risks. These Guidelines are in the 
process of implementation and they should be given time to take effect. It is hence too early to 
consider further EU requirements in this regard.  
 
However, should the Commission consider additional rules on EPM necessary, State Street 
would recommend codifying and replicating the approach and requirements of the mentioned 
ESMA guidelines to facilitate their harmonized implementation in the EU. 
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Question 12: What is the market practice in terms of information provided to investors as 
regards EPM? Do you think that there should be greater transparency related to the risks 
inherent in EPM techniques, collateral received in the context of such techniques or earnings 
achieved thereby as well as their distribution? 
 
State Street supports increased transparency and disclosure in relation to securities lending 
activities. Significant improvements have been made in this area over the past decade, driven 
largely by the needs of market participants. Still, we would support further measures to improve 
transparency as regulators and the public would benefit from increased and globally consistent 
information.  
 
In this context, we are of the view that the recent ESMA guidelines on ETFs and other UCITS 
issues are already comprehensive and address any perceived potential risks. These Guidelines are 
in the process of implementation and they should be given time to take effect. It is hence too 
early to consider further EU requirements in this regard.  
 
However, should the Commission consider additional rules on EPM necessary, State Street 
would recommend codifying and replicating the approach and requirements of the mentioned 
ESMA guidelines to facilitate their harmonized implementation in the EU. 
 
 
3. OTC Derivatives 

Question 1: When assessing counterparty risk, do you see merit in clarifying the treatment of 
OTC derivatives cleared through central counterparties? If so, what would be the appropriate 
approach? 
 
If the investment manager determines that the exposure is to the CCP, then, in our view, there is 
merit in clarifying that such OTC derivatives should be treated the same as exchange-traded 
derivatives; that is, they are deemed to be free of counterparty risk as they are traded with central 
counterparties where daily mark-to-market valuations and margining occur. 
 
Question 2: For OTC derivatives not cleared through central counterparties, do you think that 
collateral requirements should be consistent between the requirements for OTC and EPM 
transactions? 
 
State Street agrees with the view that the regulatory requirements applicable to collateral should 
be consistent for both categories of transactions as such an approach should facilitate the 
operational management of the collateral.  
 
At the same time, this consistency should not be too strict and should reflect the difference in 
nature of transactions requiring sufficient flexibility to allow for the most appropriate risk 
management practices given the particular transaction/structure/counterparty combination. 
Additionally and to support liquidity in investment funds, especially in the perspective of EMIR 
requirement, State Street would like to re-emphasize the need for the possibility to use repos and 
reverse repos transactions (see also our response to Question 10 in the EPM section above). 
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Question 3: Do you agree that there are specific operational or other risks resulting from 
UCITS contracting with a single counterparty? What measures could be envisaged to mitigate 
those risks? 
 
There are risks in contracting with a single counterparty. The measures that may be used to 
mitigate those risks could include amongst others: 
• Use of multiple counterparties; 
• Posting of collateral; 
• Appropriate disclosure of the use of single counterparties to investors and what this 

practically means from an exposure viewpoint; 
• Consideration could be given to limiting counterparty exposure in a UCITS to a 

predetermined maximum even where collateral is posted; and 
• Selection of single counterparty with appropriate due diligence performed on the 

counterparty 

 
Question 4: What is the current market practice in terms of frequency of calculation of 
counterparty risk and issuer concentration and valuation of UCITS assets? If you are an asset 
manager, please also provide information specific to your business. 
 
Please see the responses from relevant industry associations. 
 
Question 5: What would be the benefits and costs for all stakeholders involved of requiring 
calculation of counterparty risk and issuer concentration of the UCITS on an at least daily 
basis? 
 
In general, State Street performs these as part of its compliance and risk monitoring process and 
would be supportive of the proposal. However, it has be taken into account that making these 
calculations mandatory is like to have cost implications for all stakeholders involved as it would 
require, on a daily basis:  
 
• more frequent price feeds and portfolio analysis from service providers; 

• additional independent pricing information; 

• additional service provider costs to independently calculate exposure. 

 
Question 6: How could such a calculation be implemented for assets with less frequent 
valuations? 
 
State Street would suggest undertaking such calculations on the same frequency as the NAV 
using the most recent pricing available.  
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4. Extraordinary Liquidity Management Tools 

Question 1: What type of internal policies does a UCITS use in order to face liquidity 
constraints? If you are an asset manager, please provide also information specific to your 
business. 
 
Please see the responses from relevant industry associations. 
 
Question 2: Do you see a need to further develop a common framework, as part of the UCITS 
Directive, for dealing with liquidity bottlenecks in exceptional cases? 
 
In our view, there is no need for a common framework for dealing with liquidity bottlenecks in 
exceptional cases. Moreover, as the nature of such liquidity bottlenecks can vary significantly 
depending on the specific fund/market situation, it would be difficult to create a regime with 
sufficient flexibility to allow different types of UCITS funds to respond effectively in a wide 
variety of situations.  
In addition, we believe that such matters are best addressed by the relevant local competent 
authorities in conjunction with the local funds industry. 
 
Question 3: What would be the criteria needed to define the "exceptional case" referred to in 
Article 84(2)? Should the decision be based on quantitative and/or qualitative criteria? Should 
the occurrence of "exceptional cases" be left to the manager's self-assessment and/or should this 
be assessed by the competent authorities? Please give an indicative list of criteria. 
 
In view of our comments in response to Question 2 above, we believe it would be very difficult 
to develop such criteria to define ‘exceptional case’, be it in on a quantitative and/or qualitative 
basis. Instead, instructive guidance with regards to such exceptional cases could be useful. 
Should however a decision be made to define such criteria, sufficient discretion for the UCITS 
manager will be of key importance.  
 
Question 4: Regarding the temporary suspension of redemptions, should time limits be 
introduced that would require the fund to be liquidated once they are breached? If yes, what 
would such limits be? Please evaluate benefits and costs for all stakeholders involved. 
 
State Street does not believe that such time limits would be helpful as there is already a strong 
incentive for funds to re-introduce redemptions as soon as possible after a gating situation, to 
avoid reputational damage and provide the best possible service to clients. 
 
In addition, a time limit on a temporary suspension may be breached as a result of an event 
outside the control of the directors and investment manager of the UCITS and a requirement to 
move to liquidate a performing UCITS as a result would not be to the benefit or best interest of 
the investors in the UCITS. 
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Question 5: Regarding deferred redemption, would quantitative thresholds and time limits better 
ensure fairness between different investors? How would such a mechanism work and what would 
be the appropriate limits? Please evaluate benefits and costs for all the stakeholders involved. 
 
Deferred redemptions may sometimes prove useful in UCITS with a limited number of well-
known investors but will prove almost impossible to use in practice in case of largely distributed 
UCITS with a large number of investors and intermediation in the distribution. As for temporary 
suspensions, we do not believe that time limits would actually be useful given that there already 
is a strong incentive for UCITS managers to keep the suspension period shortest as possible in 
order to avoid reputational damages and to provide the best possible service to clients. 
 
Question 6: What is the current market practice when using side pockets? What options might be 
considered for side pockets in the UCITS Directive? What measures should be developed to 
ensure that all investors' interests are protected? Please evaluate benefits and costs for all the 
stakeholders involved. 
 
While it has to be ensured that investors are informed about the existence of the side pocket in a 
timely manner, side pockets might be a useful extraordinary tool in helping meet the needs of 
UCITS investors in exceptional circumstances. 
 
Should the Commission consider introducing side pockets for UCITS, State Street would 
recommend considering the methods to achieve side pockets set out in the International 
Organization of Securities Commissions’ (“IOSCO”) paper on ‘Principles on Suspensions of 
Redemptions in Collective Investment Schemes’.  These methods include: 
 
• Creating a new CIS in addition to the original CIS: In some jurisdictions, the new CIS will 

hold the liquid assets whereas the existing CIS will hold the illiquid assets. In some other 
jurisdictions, the new CIS will hold the illiquid assets whereas the existing CIS will hold the 
illiquid ones. 

 
• In other jurisdictions, two new funds (one holding the liquid assets and one being the side 

pocket) are created in lieu of the existing fund. 
 
Another possibility, where the fund is an umbrella, is similar to the first option above, to create a 
new sub-fund. 
 
All the above routes should be permissible and therefore explored by the Commission in more 
detail and if necessary be subject to more formal and thorough detailed analysis by ESMA. 
 
More generally, the use of side-pockets should remain an extraordinary tool and should not 
become compulsory but left to the UCITS manager’s choice, depending on its evaluation of the 
specific circumstances. 
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Question 7: Do you see a need for liquidity safeguards in ETF secondary markets? Should the 
ETF provider be directly involved in providing liquidity to secondary market investors? What 
would be the consequences for all the stakeholders involved? Do you see any other alternative? 
 
Liquidity on the secondary market is driven by the market makers and State Street does not 
believe that the ETF provider should be involved in this process beyond ensuring that there are a 
sufficient number of market makers to give sufficient liquidity, which is the current market 
practice as it is essential for the marketability of the product. 
 
Question 8: Do you see a need for common rules (including time limits) for execution of 
redemption orders in normal circumstances, i.e. in other than exceptional cases? If so, what 
would such rules be? 
 
State Street does not see a need for common rules, provided that time limits are properly 
disclosed in the fund documentation. 
 
 
5. Depositary Passport 

In general, State Street would encourage the Commission to actively pursue the concept of a 
European depositary passport. Having recently implemented a management company passport, 
this is the next logical step in completing a truly single market regime for UCITS. Such a 
passport however will require further harmonization and, above all, time before it is going to be 
implemented to allow the harmonization of the depositary regimes under the AIFMD and UCITS 
V to take effect. In the meantime, State Street would recommend ensuring the possibility of 
using branch offices of eligible depositaries on an EU-wide basis. The latter concerns rules for 
the appointment of a depositary in a host Member State in which the depositary has a physical 
place of establishment. In our view, the ability to make use of the branch offices of an eligible 
depositary on an EU-wide basis is an important step forward and a priority matter. 
 
Question 1: What advantages and drawbacks would a depositary passport create, in your view, 
from the perspective of: the depositary (turnover, jobs, organisation, operational complexities, 
economies of scale …), the fund (costs, cross border activity, enforcement of its rights …), the 
competent authorities (supervisory effectiveness and complexity …), and the investor (level of 
investor protection)? 
 
From a depositary perspective, the suggested passport would create a more competitive 
marketplace in depositary services and could lead to economies of scale with potentially positive 
impacts on the costs for UCITS. At the same time, depositaries will have to ensure that 
independent of where they are located, they dispose of the relevant knowledge and expertise of 
the relevant local regulatory and legal requirements that apply in the relevant UCITS domiciles. 
Furthermore, in order for the passport to function, not only the above-mentioned harmonization 
and time is needed, but also clear coordination of regulatory oversight as well as a coordination 
of custody, insolvency and securities laws is needed. This will ensure that investors in different 
UCITS in the same jurisdiction do not run the risk of being subject to different regulatory 
outcomes and treatment dependent on the location of the depositary. Lastly, when considering 
the passport in more detail and as part of its impact assessment, the Commission should consider 
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any possible tax implications especially for non-corporate funds as locating the depositary 
outside the jurisdiction of the fund could potentially change national authorities’ treatment of a 
fund. 
 
Question 2: If you are a fund manager or a depositary, do you encounter problems stemming 
from the regulatory requirement that the depositary and the fund need to be located in the same 
Member State? If you are a competent authority, would you encounter problems linked to the 
dispersion of supervisory functions and responsibilities? If yes, please give details and describe 
the costs (financial and non-financial) associated with these burdens as well as possible issues 
that a separation of fund and depositary might create in terms of regulatory oversight and 
supervisory cooperation. 
 
In general, this requirement currently does not create problems. However, State Street would like 
to reemphasize that the use of  branch offices of eligible depositaries on an EU-wide basis should 
be extended. 
 
Question 3: In case a depositary passport were to be introduced, what areas do you think might 
require further harmonisation (e.g. calculation of NAV, definition of a depositary's tasks and 
permitted activities, conduct of business rules, supervision, harmonisation or approximation of 
capital requirements for depositaries…)? 
 
We agree that there should be a certain degree of harmonization, a process that has been initiated 
through the UCITS V review. It is anticipated that with UCITS V (and also the AIFMD), 
significant progress in the harmonization on depositary eligibility, duties, functions, and liability 
will be achieved across the EU. However we respectfully suggest an assessment of 
implementation of these measures in each Member State is conducted by ESMA prior to making 
any decision on further harmonization. While limited, there are a number of national discretions 
afforded to Members States in these measures and an assessment would be required to determine 
their relevance on a possible depositary passport.  
Lastly, robust and common standards of supervision as well as successful cooperation of 
competent authorities will determine whether or not a depositary passport can be successfully 
introduced. 
 
Question 4: Should the depositary be subject to a fully-fledged authorisation regime specific to 
depositaries or is reliance on other EU regulatory frameworks (e.g., credit institutions or 
investment firms) sufficient in case a passport for depositary functions were to be introduced? 
 
In State Street’s view and subject to further harmonization of depositary functions, duties, 
liability, etc., we do not see a need for a special authorization regime for depositaries that are 
either credit institutions or investment firms. Also, the most recently proposed European Banking 
Union with its suggested supervision of all Eurozone banks by the European Central Bank 
should be taken into account when considering the need for a specific authorization regime in 
future. 
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Question 5: Are there specific issues to address for the supervision of a UCITS where the 
depositary is not located in the same jurisdiction? 
 
This question is best answered by relevant competent authorities.  
 
 
6. Money Market Funds 

Question 1: What role do MMFs play in the management of liquidity for investors and in the 
financial markets generally? What are close alternatives for MMFs? Please give indicative 
figures and/or estimates of cross-elasticity of demand between MMFs and alternatives. 
 
MMFs are financial instruments that provide investors with daily liquidity and asset 
diversification. Investors get a diversified short‐duration exposure which they otherwise could 
not get due to minimum investment amounts of securities.  
 
In addition, MMFs allow institutional investors including corporate treasurers to manage deposit 
credit risk through diversification, thereby avoiding the risk associated with the concentration of 
deposits in a few select credit institutions and the absence of unlimited deposit guarantee 
schemes.  
 
Furthermore, as buy-side entities, MMFs contribute to the demand for securities issued by 
companies, offering them the possibility to diversify their financing from bank loans to 
securities. The same applies to governments and financial institutions. In this way, MMFs 
constitute alternative funding for the real economy, which is particularly useful when traditional 
banking or market channels become temporarily impaired.  
 
The alternatives to MMFs are fiduciary deposits, repo agreements, and direct holdings of short‐

term debt instruments. For retail investors, however, the only feasible alternative, apart from 
structured products, is a bank deposit.  
 
Question 2: What type of investors are MMFs mostly targeting? Please give indicative figures. 
 
Please see the responses from relevant industry associations. 
 
Question 3: What types of assets are MMFs mostly invested in? From what type of issuers? 
Please give indicative figures. 
 
Please see the responses from relevant industry associations. 
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Question 4: To what extent do MMFs engage in transactions such as repo and securities 
lending? What proportion of these transactions is open-ended and can be recalled at any time, 
and what proportion is fixed-term? What assets do MMFs accept as collateral in these 
transactions? Is the collateral marked-to-market daily and how often are margin calls made? Do 
MMFs engage in collateral swap (collateral upgrade/downgrade) trades on a fixed-term basis? 
 
Repos are used by MMFs to place cash for short periods. Such repos involve a short-dated 
maturity and are fully collateralized. In addition, they often allow both parties to terminate the 
transaction early. Depending on the local market practices, bilateral or triparty repos are also 
used to reduce the counterparty risk for MMFs. On the other hand, securities lending is not very 
frequent for MMFs.  
 
In general, the conditions under which investment funds may engage in repo or securities lending 
are already partly covered by the UCITS Directive, supplemented in many European countries 
by additional rules applicable at national level. Furthermore, ESMA has just concluded a 
consultation on repo and reverse repo arrangements when used by UCITS and has also published 
guidelines on UCITS criteria for the management of collateralized transactions.   
 
Question 5: Do you agree that MMFs, individually or collectively, may represent a source of 
systemic risk ('runs' by investors, contagion, etc…) due to their central role in the short term 
funding market? Please explain. 
 
State Street does not believe that MMFs pose any relevant levels of systemic risk or regulatory 
arbitrage. In discussions on whether or not MMFs represent a source of systemic risk, the 
following three channels through which MMFs potentially create new risks are often mentioned 
and shall therefore be considered in more detail:  
 
Deposit-like funding structures may lead to “runs” 
 
European investment funds are subject to robust liquidity risk management requirements. All 
managers of UCITS, which includes most MMFs, are required to employ an appropriate liquidity 
risk management process in order to ensure that their funds are in a position to meet redemption 
requests from investors. This includes significant and unexpected redemptions. UCITS liquidity 
risk management requirements were further enhanced by the entry into force of the UCITS IV 
Directive in July 2011.  
 
In addition, the liquidity transformation that MMFs perform is an order of magnitude less than 
that performed by banks, and is subject to tight controls. Furthermore, the credit quality of their 
portfolios is high. Also, MMFs do not make loans or use other forms of debt, but instead invest 
in marketable securities. Recent changes to MMF regulation globally, including strengthening of 
the Securities and Exchange Commission’s (“SEC”) Rule 2a-7 in the US3, the Institutional 

                                                 
3 The US SEC introduced in March 2010 various amendments to Rule 2a-7 including a requirement to maintain 

daily portfolio liquidity of 10%, weekly portfolio liquidity of 30%, and a cap on illiquid securities of 5%, a 
reduction in allowable term to maturity for assets held, tighter credit and issuer concentration restrictions, revised 
disclosure and reporting requirements, and new procedures to strengthen stress testing practices, and facilitate 
redemptions in the event of financial market distress. 
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Money Market Funds Association (“IMMFA”) Code of Practice, and guidelines introduced by 
ESMA and its predecessor since the financial crisis have further strengthened the resilience of 
these funds. 
 
Build-up of high, hidden leverage 
 
MMFs that are regulated under UCITS are subject to the Directive’s strict limits in relation to 
global exposure achieved via derivatives, as well as borrowing limits. Furthermore, as a result of 
UCITS IV, all UCITS funds are now under the obligation to disclose the actual level of leverage 
employed in their annual report. Prudentially regulated securities lending market participants are 
subject to additional capital, liquidity, and leverage requirements under CRD V. 
 
Disorderly failures affecting the banking system 
 
With regards to the linkages which exist between MMFs and the banking sector, State Street 
would like to emphasize that existing and currently proposed regulation provide a framework for 
controlling linkages between fund activities and the banking sector. Under the UCITS regime, 
the borrowing of funds is limited to 10% of the fund’s assets, provided that these borrowings are 
not used for investment purposes. This effectively limits any potential transmission of risks to 
the banking sector via direct or indirect borrowing from the banking sector. Financial institutions 
that interact with funds are subject to credit concentration rules under CRD and under Basel III 
rules, increased liquidity requirements.  
 
With regards to MMFs and their links with sponsor banks, it is worth noting that the only fund 
that ‘broke the buck’ during the financial crisis - the Reserve Primary Fund – was not a bank-
sponsored fund. As noted by John D. Hawke, Jr., former U.S. Comptroller of the Currency4, over 
95 percent of MMFs received no sponsor support during the financial crisis. While concerns 
have been raised that sponsors may feel obligated to bail out MMFs, this does not sufficiently 
recognize the countervailing pressure from regulators and securities analyst not to provide such 
support, which may make future sponsor support less probable. 
 
Question 6: Do you see a need for more detailed and harmonised regulation on MMFs at the EU 
level? If yes, should it be part of the UCITS Directive, of the AIFM Directive, of both Directives 
or a separate and self-standing instrument? Do you believe that EU rules on MMF should apply 
to all funds that are marketed as MMF or fall within the European Central Bank's definition15? 
 
State Street does not support the creation of a new separate EU regulation on MMFs as this 
would lead to a propagation of a large number of separate directives covering different segments 
of the investment fund industry. Therefore, new rules on MMFs should be accommodated within 
the existing UCITS framework.  
 

                                                 
4 John D. Hawke, Jr., Comments of Federated Investors, Inc. on Financial Stability Oversight Council Rulemaking 

Proposal “Authority to Require Supervision and Regulation of Certain Nonbank Financial Companies” 12 C.F.R. 
Part 130 (December 2011). 
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Question 7: Should a new framework distinguish between different types of MMFs, e.g.: maturity 
(short term MMF vs. MMF as in CESR guidelines) or asset type? Should other definitions and 
distinctions be included? 
 
State Street does not support the introduction of further definitions or distinctions. Instead, the 
two‐tier approach based on “short‐term MMFs” and “MMFs” as defined by the CESR/ESMA 
guidelines in 2010 should be maintained. 
 

6.1. Valuation and capital 

Question 1: What factors do investors consider when they make a choice between CNAV and 
VNAV? Do some specific investment criteria or restrictions exist regarding both versions? 
Please develop. 
 
Please see the responses from relevant industry associations. 
 
Question 2: Should CNAV MMFs be subject to additional regulation, their activities reduced or 
even phased out? What would the consequences of such a measure be for all stakeholders 
involved and how could a phase-out be implemented while avoiding disruptions in the supply of 
MMF? 
 
The MMF market in Europe is split between Constant Net Asset Value (CNAV) and variable 
NAV (VNAV) MMFs: According to the statistics of the European Fund and Asset Management 
Industry (“EFAMA”), the assets of MMFs domiciled in Europe amounted to EUR 1,053bn, with 
EUR 545bn invested in VNAV MMFs and EUR 508bn in CNAV MMFs at the end of 2011. 
Both types of MMFs are managed by fund managers based in Europe. In light of this structure, 
legislation should not make a decision favoring one or the other structure but instead ensure that 
the framework covering both is robust and sufficiently protects the investor. 
 
Question 3: Would you consider imposing capital buffers on CNAV funds as appropriate? What 
are the relevant types of buffers: shareholder funded, sponsor funded or other types? What 
would be the appropriate size of such buffers in order to absorb first losses? For each type of the 
buffer, what would be the benefits and costs of such a measure for all stakeholders involved? 
 
State Street strongly opposes the considered policy options of imposing various capital buffers or 
other bank-like regulation since these would fundamentally alter the characteristics of MMFs and 
their appeal to investors. 
 
Question 4: Should valuation methodologies other than mark-to-market be allowed in stressed 
market conditions? What are the relevant criteria to define "stressed market conditions"? What 
are your current policies to deal with such situations? 
 
We would recommend allowing MMFs to continue applying amortized accounting to a certain 
extent subject to certain tests. Due to the lack of market prices at the very short end of the yield 
curve, amortized accounting is used both by CNAV and VNAV MMFs. At the same time, 
MMFs are already required to compare the amortized cost value of their assets to their market 
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value on a daily/weekly basis and any material difference in these two values is reflected in the 
NAV of the fund. The price stability of MMFs is achieved through investments in high quality, 
short term instruments which by their nature exhibit minimal market movement. As a result, the 
market value of these instruments is typically not materially different from amortized cost value 
and the funds can therefore quote a constant NAV. 
 

6.2. Liquidity and redemptions 

Question 1: Do you think that the current regulatory framework for UCITS investing in money 
market instruments is sufficient to prevent liquidity bottlenecks such as those that have arisen 
during the recent financial crisis? If not, what solutions would you propose? 
 
As explained above, given that the vast majority of MMFs are UCITS, their managers must, 
amongst others, employ a risk management process which enables them to monitor and measure 
at any time the risk of the positions and their contribution to the overall risk profile of the 
portfolio.  
 
Having said this, the crisis has highlighted the importance of a uniform European definition of 
MMFs based on defensive portfolio strategies and liquidity risk management system for being 
prepared for a long-lasting liquidity shock. The CESR/ESMA guidelines have rightly addressed 
this concern on a pan-European basis. 
 
Hence, at this stage, the reform of MMFs should focus on the funds’ internal liquidity risk, by 
requiring MMFs to adhere to certain liquidity requirements and to know their clients by taking 
into account client concentration and client segments, industry sectors and instruments, and 
market liquidity positions. 
 
Question 2: Do you think that imposing a liquidity fee on those investors that redeem first would 
be an effective solution? How should such a mechanism work? What, if any, would be the 
consequences, including in terms of investors' confidence? 
 
State Street does not support a liquidity fee or any other general redemption gates as such 
measures would fundamentally alter the characteristics of MMFs and their appeal to investors. 
 
Question 3: Different redemption restrictions may be envisaged: limits on share repurchases, 
redemption in kind, retention scenarios etc. Do you think that they represent viable solutions? 
How should they work concretely (length and proportion of assets concerned) and what would 
be the consequences, including in terms of investors' confidence? 
 
State Street does not support redemption restrictions as such measures would fundamentally alter 
the characteristics of MMFs and their appeal to investors. Redemption in kind, however, in 
certain clearly specified circumstances, could be a policy option but requires further study and 
impact assessment.  
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Question 4: Do you consider that adding liquidity constraints (overnight and weekly maturing 
securities) would be useful? How should such a mechanism work and what would be the 
proposed proportion of the assets that would have to comply with these constraints? What would 
be the consequences, including in terms of investors' confidence? 
 
State Street supports the introduction of uniform liquidity requirements for MMFs, in a manner 
consistent with SEC Rule 2a-7 and the IMMFA Code of Practice. Since the change in 2010, SEC 
rule 2a-7 requires MMFs to maintain daily portfolio liquidity of 10%, weekly portfolio liquidity 
of 30%, and a cap on illiquid securities of 5%, thereby substantially reducing potential future 
dependence on secondary market liquidity. 
 
Question 5: Do you think that the 3 options (liquidity fees, redemption restrictions and liquidity 
constraints) are mutually exclusive or could be adopted together? 
 
As noted in our response to Question 2, State Street is not of the view that redemption 
restrictions or liquidity fees are an appropriate regulatory response. 
 

6.3. Investment criteria and rating 

Question 1: Do you think that the definition of money market instruments (Article 2(1)(o) of the 
UCITS Directive and its clarification in Commission Directive 2007/16/EC16) should be 
reviewed? What changes would you consider? 
 
State Street is of the view that the current definition of money market instruments contained in 
Article 2(1)(o) of the UCITS Directive and its clarification in Commission Directive 2007/16/EC 
are sufficiently clear and do not require further review. 
 
Question 2: Should it be still possible for MMFs to be rated? What would be the consequences 
of a ban for all stakeholders involved? 
 
MMFs ratings may be important to some investors as ratings provide an external validation that 
the portfolio of the fund satisfies a series of independent criteria in order to qualify for the rating. 
This was particularly important when there was no pan‐European regulatory definition of a 
MMF. 
 
Notwithstanding the fact that there are investors who value MMF ratings, we however recognize 
that there are concerns with the way the rating agencies have performed in recent years. It would 
therefore appear appropriate to review the methodology employed by credit rating agencies with 
a view to identify and correct weaknesses. 
 
Question 3: What would be the consequences of prohibiting investment criteria related to credit 
ratings? 
 
While Street generally supports efforts to reduce industry reliance on credit ratings, we believe 
that their wholesale elimination from MMF regulation may actually increase, rather than reduce, 
systemic risk. Credit ratings are a widely accessible and useful filter for the initial assessment of 
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creditworthiness. While MMF managers should, as required by UCITS risk management 
practices, SEC Rule 2a-7 and the IMMFA Code of Practice, conduct their own additional 
assessment of pertinent risks, the use of credit ratings helps ensure the existence of a valuable 
minimum industry-wide benchmark. Indeed, in the absence of a uniform minimum standard, 
more aggressive MMF managers may be encouraged to take on additional risk in the pursuit of 
higher returns.  
 
We therefore oppose the full elimination of credit ratings from MMF regulation, but support the 
introduction of a uniform requirement for MMF managers to conduct an independent assessment 
of creditworthiness as a supplement to the minimum credit rating-based floor. 
 
Question 4: MMFs are deemed to invest in high quality assets. What would be the criteria 
needed for a proper internal assessment? Please give details as regards investment type, 
maturity, liquidity, type of issuers, yield etc. 
 
 Please see the responses from relevant industry associations. 
 
 
7. LONG-TERM INVESTMENTS 

Overall, State Street believes that facilitating long-term investments in areas such as 
infrastructure, transportation, energy, etc. would be beneficial and could be of interest to both 
professional and retail investors. However, given the specific characteristics of such investments, 
in particular with regards to liquidity, special attention needs to be given to the applicable 
regulatory framework and an appropriate balance needs to be struck between providing investors 
with exposure to such investments while at the same time ensuring sufficient levels of protection 
for retail investors. 
 
Given the focus of the AIFMD on professional investors and the limited possibility to distribute 
alternative funds to retail investors, the AIFMD does not appear to be the appropriate framework 
for facilitating retail investment in long-term investments. At the same time, there are different 
arguments and considerations to take into account when assessing whether this new framework 
should be developed as a new category of funds within the existing UCITS framework or if it 
would be more appropriate to develop a new stand-alone framework specifically dedicated to 
such long-term investments. This is indeed a complex issue which, in our view, requires further 
detailed analysis, consultation and impact assessments given that each of the two options has a 
number of potential advantages and drawbacks. 
 
Independently from whether a new standalone framework or a new category of funds within the 
UCITS environment is developed, the new framework should be framed alongside the investor 
protection principles of the UCITS Directive while taking into account the specificities of 
investments in real or other illiquid assets, and should provide an EU passport for the marketing 
and management of these funds.  
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8. UCITS IV IMPROVEMENT 

Question 1: Do you think that the identified areas (points 1 to 4) require further consideration 
and that options should be developed for amending the respective provisions? Please provide an 
answer on each separate topic with the possible costs / benefits of changes for each, considering 
the impact for all stakeholders involved. 
 
8.1. Master–feeder structures 

UCITS IV does not allow UCITS funds to become investors in a UCITS IV feeder fund. They 
need to invest directly into the UCITS IV master fund which may be difficult to realize 
especially when converting an existing UCITS funds into a feeder which currently has UCITS 
investors. State Street believes that the UCITS framework should be amended to allow UCITS 
funds to be investors of UCITS IV feeder funds. 

 
8.2. Fund mergers 

State Street believes that a clarification is required in respect of the merger provisions as 
interpretation of Article 46 in some jurisdictions is hampering the merging of funds. Article 46 
requires that, except in the case of self-managed UCITS, management companies pay any legal, 
advisory or administrative costs associated with the preparation and completion of mergers. 
Whilst management companies are content to do this, in at least one jurisdiction, the local 
competent authority has gone further than this and, in implementing UCITS IV, has added ‘any 
other costs‘. It is therefore insisting that management companies also pay for any rebalancing of 
portfolios that might take place prior to the merger. Having to pay this additional cost can make 
the possibility of merging funds prohibitive. This leaves the only alternative being the liquidation 
of the fund. We do not believe that Art 46 was intended to cover rebalancing costs and would 
welcome clarification. Limiting courses of action available to management companies acting on 
behalf of UCITS is not in investors’ interests. 
 
It is also worth bearing in mind that rebalancing costs, in the case of self-managed UCITS are 
borne by the UCITS so a similar interpretation for those which designate a management 
company will ensure a common interpretation across all UCITS. 
 
Lastly, State Street would like to emphasize that tax-related issues remain a significant barrier to 
cross-border fund mergers. Indeed, from a UCITS’ shareholders viewpoint, the current Mergers 
Directive does not guarantee the tax neutrality of cross-border mergers irrespective of the legal 
type of vehicle. Further changes and harmonization to the European framework would therefore 
be required to fully deliver on the benefits of UCITS IV.  
 
8.3. Notification procedure 

With regards to home to host regulator notification, prospectus changes of existing sub funds and 
launch of new share classes currently do not follow the home to host regulator process which 
leads to inefficiencies and time delays. There should be one process home to host regulator for 
new UCITS, sub funds, share classes or any prospectus modifications thereof. 
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In addition, concerning marketing documents, these are currently not standardized within the EU 
and require the host regulator’s approval. In our view, UCITS VI should consider a home to host 
regulator notification including standardized marketing documentation. 
 
8.4. Alignment with the AIFM Directive 

Question 2: Regarding point 5, do you consider that further alignment is needed in order to 
improve consistency of rules in the European asset management sector? If yes, which areas in 
the UCITS framework should be further harmonised so as to improve consistency between the 
AIFM Directive and the UCITS Directive? Please give details and the possible attached benefits 
and costs. 
 
In State Street’s view, the harmonization between the AIFMD and UCITS that will be achieved 
in areas such as depositaries through the introduction of UCITS V is sufficient. AIFMD and 
UCITS are aimed at investors with different risk profiles and appetites and sufficient 
differentiation between the two product categories should therefore be ensured. 
 
 
Thank you once again for the opportunity to comment on the important matters raised within this 
CP. Please feel free to contact me or my colleague Sven Kasper, Director EMEA, Regulatory, 
Industry and Government Affairs (skasper@statestreet.com), should you wish to discuss State 
Street’s submission in greater detail. 
 
 
Sincerely, 
 

 
 
Stefan M. Gavell 
Executive Vice President 
Global Head of Regulatory, Industry and Government Affairs 


