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Dear Sirs 
 
Consultation Document: Undertakings for Collective Investment in Transferable Securities (UCITS) 

Product rules, Liquidity Management, Depositary, Money Market Funds, Long-term Investments 
 
Schroders is an independent asset management house.  We are a global provider of investment services 
with over €240 billion assets under management operating from 33 offices in 26 countries.    We use the 
European passport available under the UCITS Directive to provide products to investors across Europe 
and globally. We thank the Commission for the opportunity to comment on some fundamental questions 
relating to the UCITS product and how the EU regime for the regulation of collective investment schemes 
should generally be developed. 

 
Eligible Assets 

 
1. Do  you  consider  there  is  a  need  to  review the  scope of  assets  and exposures  that are 

deemed eligible for a UCITS fund? 
 
No, we would share the view of EFAMA that the current UCITS product offers flexibility with operational 
safeguards and so do not consider the Commission should look to review the current scope of assets and 
exposures permitted for UCITS funds The need to reconsider the UCITS eligible assets depends on 
whether UCITS products are considered unsuitable to retail investors.  Much, but by no means all1, of the 
on-going debate regarding UCITS as a “complex” or “non-complex” product is aimed at considering 
whether the UCITS product must be sold to retail investors under advice or can be sold execution only.  In 
other words, the UCITS product is still deemed suitable for retail investors, but it is the distribution channel 
that is of prime concern. 
 
We believe that the time is right to reconsider the regulatory architecture for European investment funds 
generally. Once the AIFM Directive is in place, there will be a harmonised regime for the operator of 
collective investment funds. Both UCITS and AIFM manager will have similar rules such as those relating 
to the safe keeping of investor assets, conflicts of interest management and risk management. The rules 
will permit one operator to operate both types of fund on a cross-border basis. 
 
The AIFM Directive provides a passport for offering non-UCITS funds to professional investors and the 
UCITS Directive provides a passport for offering funds to retail investors. The missing piece of the single 

                                                 
1
 The introductory statement by Jean-Claude Trichet, Chair of the ESRB Brussels to the European Parliament ECON Committee, 11 October 

2011 stated “Given the opacity and complexity of some of the current UCITS structured products – for example synthetic ETFs – the ESRB 

suggests looking into the possibility of withdrawing the UCITS label from such structures, as this would help to keep UCITS products simple.” 
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market is that there is no passport to offer non-UCITS retail funds to retail investors.  If such a passport is 
available across the EU, working in a similar way to UCITS, the pressure on developing products that 
might naturally sit outside the UCITS regime, but instead are designed to comply with the UCITS wrapper, 
will recede. 
 
This subject was considered by the Commission in their work on ‘non-harmonised retail investment funds’2 
and we would suggest revisiting that work again to finish the single market for collective investment funds. 
That work suggested a wider range of asset classes available for investment by such funds, but structured 
in a way that would still be acceptable for the funds to be offered to retail investors 
 
2. Do you consider that all investment strategies current observed in the marketplace are in line 

with what investors expect of a product regulated by UCITS? 
 
UCITS is a fund vehicle used by retail and institutional investors.  Institutional investors will have a good 
understanding of the product they purchase and will be aware of the broad flexibility and restrictions the 
UCITS product must comply with.  We do not consider UCITS products developed under the current 
Directive are out of line with institutional investor needs and understanding.  
 
For retail investors there is little if any appreciation of the UCITS brand and that it is product regulated. We 
do not believe end investors know what a UCITS is, just as they do not know the difference between a 
UCITS fund and a domestically authorised non-UCITS fund, and are unlikely to understand the differences 
between a UCITS fund and an investment bond or a structured deposit and structured security.  Therefore 
there is no expectation from investors other than the product does what it says, that the investor is 
informed of the costs, risks and how the product is performing, has the ability to track their investment and 
redeem when required. 

 
3. Do you consider there is a need to further develop rules on the liquidity of eligible assets?  

What kind of rules could be envisaged?  Please evaluate possible consequences for all 
stakeholders involved. 

 
No. One of the fundamental points regarding the structure of UCITS is that it should have at least 90% of 
the assets invested being traded on an eligible exchange3.  This 90/10 rule means UCITS are structured to 
enable frequent dealing.  When exchanges are suspended, there is an ability to suspend the fund in the 
best interest of all unit holders.  Commission Directive 2010/43/EU added additional rules relating to 
liquidity risk as part of the UCITS risk management policy.  Any additional work should only be undertaken 
by ESMA if there are material differences in the interpretation of the Directive by different competent 
authorities. 

 
4. What is the current market practice regarding the exposure to non-eligible assets?  What is the 

estimated percentage of UCITS exposed to non- eligible assets and what is the average 
proportion of these assets in such a UCITS' portfolio?  Please describe the strategies used to 
gain exposure to non-eligible assets and the non-eligible assets involved.  If you are an asset 
manager, please provide also information specific to your business. 

 
We primarily use listed closed-ended funds to gain indirect exposure to non-eligible assets.  Depending on 
what the definition of non-eligible assets is we can have a very high percentage.  For example we have a 
global property securities fund that uses both REITs and property companies to gain relevant exposure to 
the property market. 
 

                                                 
2
 The work resulted in the open hearing in April 2008 but has since remained dormant as a policy initiative. 

3 Article 2 of the Eligible Assets Directive provides that there is a presumption of liquidity for such assets unless there is 

information available to the UCITS that would lead to a different determination. 
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The uses of structures that allow us an indirect exposure to non-eligible assets are primarily found in our 
multi-asset products and the indirect nature of those exposures (such as commodities) are disclosed in the 
funds’ KIID and prospectus. 
 

 
5. Do you consider there is a need to further refine rules on exposure to non- eligible   assets?  

What  would  be  the  consequences  of  the  following measures for all stakeholders involved: 
 

- Preventing exposure to certain non-eligible assets (e.g. by adopting a "look  through"  
approach  for  transferable  securities,  investments  in financial indices, or closed ended 
funds). 
 
-  Defining specific exposure limits and risk spreading rules (e.g. diversification) at the level of 
the underlying assets. 
 

We do not consider it necessary to further restrict exposure to non-eligible assets. Any further work on 
ensuring a common understanding of what is or is not an eligible asset should be left to ESMA to develop. 
 
6. Do  you  see  merit  in  distinguishing  or  limiting  the  scope  of  eligible derivatives based on 

the payoff of the derivative (e.g. plain  vanilla vs. exotic derivatives)?  If yes, what would be the 
consequences of introducing such a distinction?  Do you see a need for other distinctions? 

 
No. 

 
7. Do  you  consider  that  market  risk  is  a  consistent  indicator  of  global exposure  relating  to  

derivative  instruments?  Which type of   strategy employs VaR as a measure for global 
exposure?  What is the proportion of funds using VaR to measure global exposure?  What 
would be the consequence for different stakeholders of using only leverage (commitment 
method) as a measure of global  exposure?  If you are an asset manager, please provide also 
information specific to your business. 

 
Value at Risk and commitment methods are complimentary tools that are available to UCITS managers to 
measure the global exposure of a fund depending on the specific circumstances and type of assets the 
UCITS is invested in.  Using only one (commitment) method would limit the ability of a UCITS manager to 
produce funds to meet investor needs. 
 

 
8. Do you consider that the use of derivatives should be limited to instruments  that  are  traded 

or would be required to be traded on multilateral platform  in accordance with the legislative 
proposal on MiFIR?  What would be the consequences for different stakeholders of 
introducing such an obligation?   

 
No. To do so would limit the ability of a UCITS manager to manage the risk of the UCITS portfolio. 

 
 

Long Term Investments 
 
1. What options do retail investors currently have when wishing to invest in long-term   assets?   

 
We would not disagree with the list of assets described as long-term investments contained in the 
consultation.  Retail investors will generally get exposure to some of these asset classes through the use 
of listed closed-end funds or, for certain asset classes such as real estate, via nationally regulated open-
ended funds that are available to retail investors. Exposure will also be gained indirectly through pension 
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funds and life assurance that pay out to the investor at a defined point in the future. Such institutions will 
have a percentage of their assets invested for the long-term - but it is important to note that because of 
regulatory change aimed at promoting stability and transparency (e.g. mark-to-market accounting and 
stricter capital requirements for riskier asset classes) this percentage is likely to reduce in future as a 
consequence of such requirements. 
 
Do retail investors have an appetite for long-term investments?   
 
We believe that although as a proportion of the total investment allocations of retail investors the appetite 
for long-term investments as described in this paper would be relatively low, for certain categories of 
investor it could represent an important option for their portfolios  A retail investor’s view of assets that are 
considered to be long-term investments is likely to differ from an institutional investor’s view4 and from the 
definition provided in the consultation paper,  Where there is investment in long-term investments this may 
be made by way of tax incentivised schemes.  However, this is a generalisation of the position of retail 
investors. There are segments of the market that are fast growing and which should have access to long-
term investments, such as members of defined contribution pension schemes.  These retail investors have 
fundamentally similar investment needs to defined benefit pensions holders. 
 
Do fund managers have an appetite for developing funds that enable retail investors to make long-
term investments? 
 
We would welcome the flexibility to develop funds which would include long term assets. A critical issue 
will be to ensure that these assets, which are typically illiquid, are offered through a fund that has entry 
and exit arrangements that match the liquidity features of the underlying assets held.. 
 

 
2. Do you see a need to create a common framework dedicated to long-term investments for 

retail investors?  Would targeted modifications of UCITS rules or a stand-alone initiative be 
more appropriate? 

 
A key aspect of the UCITS regime is the ability of an investor to redeem frequently at, or close to, the net 
asset value of the fund.  Tweaking the existing Directive to permit long-term investments will bring into 
conflict the UCITS requirement for a frequent right of redemption and the illiquid nature of long-term 
assets. This is not just relevant in relation to the speed at which an investor can get his/her money out of 
the fund but also raises governance questions such as valuation and performance remuneration of 
managers.   
 
So we favour the creation of a separate but complimentary regime that provides for an EU passport for 
non-harmonised retail funds that offers additional flexibility for asset managers to meet the needs of retail 
investors.  Such a framework should not dedicate itself to long-term investments, rather it should offer 
greater flexibility to managers to invest in long-term assets alongside more traditional asset classes and 
then leave the market to develop within that flexible regime. 
 
Please see our response to question 9 also. 
 
  
3. Do you agree with the above list of possible eligible assets?  What other type of asset should 

be included?  Please provide definitions and characteristics for each type of asset. 
 

                                                 
4 See the definition contained in the WEF report ”The future of long term investing” which refers to “investing with the 

expectation of holding an asset for an indefinite period of time by an investor with the capability to do so. Typically this long-

term investment is expected to be held for at least 10 years or through an entire business cycle”. 
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Yes.  In addition we suggest that direct commodity investment should be permitted as well as the use of 
asset classes available to UCITS funds. 
 
4. Should a secondary market for the assets be ensured?  Should minimum liquidity constraints 

be introduced?  Please give details. 
 

Although there are assets, such as real estate, which are generally tradable but subject to a relatively long 
lead in time compared to securities, for many long-term investments there will be no secondary market 
that can be relied upon.  Therefore it will be important when providing access to long-term investments to 
provide flexibility in design of the fund to match the exit provisions of the fund to the underlying liquidity of 
the target assets. 
 
As the minimum redemption frequency increases so the need for stricter liquidity rules increases. 
Experience of funds that offer daily redemption when invested in illiquid assets suggests a high proportion 
of the fund is required to be invested in liquid assets meaning a drag on investment performance.  Where 
such funds have had to seek suspension of units, this has usually triggered a loss of confidence generally, 
with an ever increasing amount of redemption requests resulting in the forced winding up of the fund. 

 
5. What proportion of a fund's portfolio do you think should be dedicated to such assets?  What 

would be the possible impacts? 
 
Subject to an appropriate redemption policy, if a fund is dedicated to a certain long-term asset class, such 
as property, there should not be any specific limit on the proportion of the funds assets available to be 
invested in that asset class. 

 
6. What kind of diversification rules might be needed to avoid excessive concentration risks and 

ensure adequate liquidity?  Please give indicative figures with possible impacts. 
 
We would agree that there should be some basic rules requiring a diversification of assets held in the fund 
similar to UCITS.  Such diversification should be relevant to the type of long-term asset class being 
invested in.  For example, for property funds we suggest there needs to be rules relating to the types of 
property held in terms of freehold or leasehold as well as a minimum number of properties held a spread 
of income receivable from the tenants of those properties and potentially rules relating to development 
purposes, albeit the latter would need to be considered in the context of encouraging long-term 
investment.  These types of risk control feature in existing national regimes aimed at retail investors as 
well as funds aimed at institutional investors. 

 
7. Should the use of leverage or financial derivative instruments be banned?  If not, what specific 

constraints on their use might be considered? 
 

We see no reason to ban techniques and instruments that are permitted under the UCITS Directive.  
Consideration should be given to allowing the use of borrowing on a permanent basis (as opposed the 
temporary nature permitted by the UCITS Directive).  Many closed-ended listed funds which are available 
for investment by retail investors can borrow to fund additional investment.  Similarly, if real estate is 
considered a permitted long-term investment, the rules will need to address how much borrowing should 
be allowed as a whole and for individual properties. 

 
8. Should  a  minimum  lock-up  period  or  other  restrictions  on  exits  be allowed?  How might 

such measures be practically implemented? 
 

Yes. As noted in our response to question 4, significant compromises would be required if there was a 
requirement for the fund to offer frequent dealing at net asset value.  We suggest that there should be a 
minimum restriction on exit of once a year, with the fund provider being able to use a deal cut-off (notice) 
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procedure before the relevant valuation point for redemption to arrange an orderly sale of underlying 
asset. This notice period could be as much as six months before the dealing point.  The fund should also 
have the power to defer redemptions for longer periods whilst sales of assets are arranged.  This is a 
feature common in property funds available to institutional investors and has proven itself to be a model 
that works in most market conditions.   
 
To provide for the greater liquidity needs of certain types of retail investors, one structure would be the 
ability to redeem at net asset value with the fund operator at pre-determined, but relatively infrequent, 
dealing dates, but with the opportunity for investors to sell on exchange should they wish at the prevailing 
market price – which would likely be trading at a discount to the fund’s net asset value. If such a structure 
was introduced then minimum liquidity constraints would be less likely to be required.  The fact that the 
price at which investors could sell on exchange could be less than net asset value would need to be 
clearly explained to investors in fund literature and any key investor information document. 
 
9. To ensure high standards of investor protection, should parts of the UCITS   framework be 

used, e.g. management company rules or depositary requirements?  What other parts of the 
UCITS framework are deemed necessary? 

 
We agree that it is appropriate to require the operator of such funds to apply the same management rules 
as would a UCITS and have a depositary oversee the key aspects of the management of the fund.  Such 
rules will be introduced anyway as such products will be non-UCITS and so fall under the AIFM Directive 
(unless they are exempt) from July 2013.  
 
We would support proposals to provide the fund with a passport as per the UCITS Directive requirements 
(Chapter XI). This would require the fund to be authorised by the home State competent authority (UCITS 
Chapter II) and be required to provide the same information in the same way as UCITS (Chapter IX) and 
be subject to similar reconstruction/merger requirements (Chapter VI). We see no reason to prohibit 
master-feeder arrangements (Chapter VIII). Competent Authorities should be given the same supervisory 
and investigative powers (Chapter XII). 
 
Whether the legal framework builds on the UCITS Directive (being a distinct new part of the Directive, 
having many parts of that Directive applying as stated above, but with certain sections and articles not 
being applied (i.e. current investment powers, frequent NAV dealing)) or is a separate directive repeating 
many parts of the UCITS Directive (as AIFM Directive) does not seem to be a critical issue, provided such 
types of fund are easily identifiable as non-UCITS5.   
 
In the UK such funds are called NURS (non-UCITS Retail Schemes) but are one type of ‘regulated 
scheme’.  In Luxembourg they can take the form of “Part II funds” reflecting that part of the Luxembourg 
law on collective investment schemes.   
 
Clearly the product passport would need to indicate that they are non-UCITS and MIFID would need to 
ensure they are not considered automatically non-complex (i.e. they would likely need to be sold under 
advice only). 

 
10. Regarding social investments only, would you support the possibility for UCITS funds to 

invest in units of EuSEF?  If so, under what conditions and limits? 
 
UCITS currently have an ability to invest 10% of their assets in unapproved securities.  A similar 
amendment to provide the possibility of investing in EuSEF could be considered. 

 

                                                 
5 It is appreciated that there would be consequential amendments to other Directives which might otherwise just refer to 

Directive 2009/65/EC 
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UCITS Improvements 
 
1. Do you think that the identified areas (points 1 to 4 [self managed investment funds, fund 

mergers, master feeder, notification requirements]) require further consideration and that 
options should be developed for amending the respective provisions?  Please provide an 
answer on each separate topic with the possible costs / benefits of changes for each, 
considering the impact for all stakeholders involved. 
 

Yes, but the Commission should also give consideration to the issues raised by EFAMA in their note to the 
Commission in early 2012 titled “EFAMA recommendations to make UCITS IV work in practice” that have 
not been included in the consultation paper. 

 
2. Regarding point 5, do you consider that further alignment is needed in order to improve 

consistency of rules in the European asset management sector?  If yes, which areas in the 
UCITS framework should be further harmonised so as to improve consistency between the 
AIFM Directive and the UCITS Directive?  Please give details and the possible attached 
benefits and costs. 

 
No. We do not believe any alignment is required given that the AIFM Directive and its implementing 
measures were designed to be consistent with MIFID and UCITS. 
 
 
Yours faithfully 

Schroder Investment Management Limited 

 


