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When dealing with the passport rights, it is important to take into account the EU 
cornerstones on freedom of movement of services, whilst also adopting a careful 
approach as passporting affects a large number of stakeholders.  
 
The prohibition of restricting the freedom of establishment and freedom to provide 
services within the EU is well carved in the Treaty on the Functioning of the 
European Union (TFEU).1 2 Passport rights for depositaries are complimentary to the 
freedom of movement of services which is a cornerstone to the EU single market. By 
allowing passport rights to depositaries, the EU will be strengthening the freedom of 
movement of services and consequently the single market. While acknowledging 
the importance of promoting the freedom of financial services and the positive effects 
of a competitive market, the need for adequate supervision remains key to a 
functioning market.  
 
As long as depositaries within the EU are required to be either credit institutions or 
investment firms which are already regulated by other Directives and 
Regulations then the role, functions and responsibilities of the depositaries are well 
regulated within the Financial Services industry through various robust Directives 
and Regulations. Accordingly investor protection within such area would also be well 
regulated. Hence, in our opinion and subject to the above, while also acknowledging 
the importance to move forward on the UCITS V Directive, there is no need to wait 
for further regulation prior to introducing the Depositary Passport as investor 
protection will not be prejudiced.  
 
Furthermore, the role of ESMA in the market should also be taken into account. 
ESMA, as established in the Regulation No (EU) 1095/2010 is responsible for 
investor protection and to protect the effectiveness of the financial system.3 
                                                      
1 Article 49 of the Treaty on the Functioning of the European Union (the ‘TFEU’). 

2 Article 56 of the TFEU. 

3 Article 1(5) of the Regulation (EU) No 1095/2010 
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Among the various roles of ESMA one finds that ESMA is responsible to improve the 
functioning of the internal market, strengthen international supervisory coordination, 
ensuring the taking of investment and other risks are appropriately regulated and 
supervised while enhancing consumer protection.4 This role will keep the 
depositaries within the regulatory framework. Furthermore, ESMA may also publish 
guidelines and recommendations addressed to competent authorities or financial 
market participants in order to promote the safety and soundness of markets and 
convergence of regulatory practice.5 While acknowledging that further resources 
might be required to counter new supervisory functions, however, we trust in ESMA’s 
capabilities to cater for such needs.  

 
The introduction of passport rights for depositaries brings with it the need for further 
co-operation and co-ordination between the competent authorities. The co-
operation between such authorities has already been tested in other situations and 
satisfactory results have been achieved. Further co-operation between competent 
authorities should be encouraged and should be seen as an opportunity for stronger 
regulatory supervision.  
 
The passport rights for depositaries might create additional costs for depositaries 
which would need to report to different competent authorities in relation to various 
issues. While this might be seen as a burden, one must not prejudice and sacrifice 
the right of freedom of movement of services just to promote cost efficient regulation, 
otherwise most of the initiatives taken in the past should not have been taken. The 
freedom of movement of services is fundamental to a full-functioning single market.  
 
The requirement for the fund and Depositary to be within the same Member State 
should not raise concerns from a regulatory or practical perspective. From a 
competent authority’s perspective, inevitably the passport rights for depositaries will 
increase costs of supervision, co-ordination and sharing of information. However, 
these additional costs may be counter-balanced by the potential competitive growth 
within the industry.  
 
If any harmonisation of laws in relation to the depositary is to be implemented, the 
new framework (as already reflected in the UCITS V proposal) should deal with 
eligibility requirements, the role, functions and obligations of the depositary and 
liability issues, including also liability when certain functions are delegated to other 
depositaries. The UCITS V proposal, provides a good step in the right direction for 
such harmonisation as it deals with such issues. 
 
We are of the view that the best way forward would be to have a regulatory 
framework which deals specifically with depositaries (not only of UCITS funds but 
also of AIFS and private clients) rather than leaving their regulation interspersed 
amongst various directives as this latter approach could lead to conflicts and 
inconsistencies.  
 

                                                      
4 Ibid. 

5 Article 16(1)   
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In Malta the depositary business is still in its infancy stage, largely because this 
works on volume of business. However, the funds industry in Malta has recently 
been developing at a fast rate. Unfortunately, the current restrictions on the domicile 
of the depositary have had a significant impact on the development of the UCITS 
fund industry in Malta. Therefore, the depositary passport is fundamental in order to 
generate the level of competition, which is necessary in order to ensure an adequate 
level of efficiency within the depositary industry and for the continued development of 
Malta’s financial services industry. 
 
To conclude, there seems to be no economic or regulatory rationale for not applying 
the mutual recognition principle in the field of depositary. In this regard, the 
depositary passport is fundamental in order to generate the level of competition in 
the field of depositary services, which is necessary in order to ensure more efficiency 
and lower costs for the Fund industry operating within the EU’s internal market. 
Furthermore in a country like Malta – as in several other Member States - the 
depositary industry is not yet fully developed so the lack of competition from external 
depositaries could give rise to inefficiencies and higher charges applied by the local 
depositary business, which could, in turn, be at the detriment of the funds 
established in that Member State. Such a situation could have a serious impact on 
the development and growth of the funds industry in affected Member States. 
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