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Sent by e-mail 
 
18 October 2012 
 
 
Dear Sirs 
 
EC Consultation Document – UCITS Product Rules, Liquidity Management, 
Depositary, Money Market Funds, Long-term Investments 
 
Introduction 
 
The European Trustee and Depositary Forum (‘ETDF’) was established in 2008 to represent the 
interests of EU Member State depositaries of Collective Investment Schemes (covering both 
harmonised funds (i.e. UCITS) and non-harmonised funds).   
 
ETDF currently includes professionals representing national depositary associations from 
Austria, France, Germany, Ireland, Luxembourg, Spain, Sweden, and the UK.  
 
We warmly welcome the Commission’s consultation and, in particular, its willingness to consider 
a depositary passport.  Having recently implemented a management company passport, this is 
the next logical step in completing a truly single market regime for UCITS.  
 
As with putting in place the management company passport, there is a need to ensure an 
appropriate degree of harmonisation of the depositary function. The previous consultation 
organised by the European Commission in 2009 showed that a large majority of respondents 
remained cautious about the creation of a passport, mainly due to the lack of sufficient 
harmonisation. 
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Significant steps have already been taken with the AIFMD and the UCITS V proposal, which 
cover key aspects of the depositary in terms of the entities, function and the liability regime. We 
enclose for the benefit of the Commission the ETDF position paper on UCITS V (see APPENDIX). 
 
However ETDF is of opinion that despite this progress, some major issues are still to be 
addressed: 
 

• The AIFMD has not been yet implemented as the deadline for the implementation in the 
national laws is planned for July 2013 and the level 2 of the AIFMD remains unknown.  
This remains very problematic, since there has been no opportunity to evaluate and test 
the real effects of this legislation on the harmonisation of the depositary functions and 
liability regime. 

 
• Whilst UCITS V represents a key step, the discussion on its text has only started. As 

some aspects may however differ between the depositary regime for AIFs and UCITS, 
the need for taking time to assess the effects of the new rules is all the more crucial. 

 
• Despite the harmonisation on some key aspects, there are still areas where 

harmonisation is not sufficiently achieved. ETDF is of the opinion that the prerequisite 
for the introduction of the passport is full and effective harmonisation of the depositary 
regime. 

 
• To achieve effective harmonisation, it is important that cross-border coordination of 

custody, insolvency and securities laws is addressed.  This will ensure that investors in 
different UCITS in the same jurisdiction do not run the risk of being subjected to 
different regulatory outcomes and treatment depending on the location of the 
depositary. 

 
• We suggest that the Commission might also wish to engage non-EU countries, 

particularly Asia, in its work so these countries understand the changes and the steps 
being taken to maintain and enhance investor protection. 

 
• As the depositary is a key player for the purpose of ensuring investor protection 

(especially retail investor protection) by maintaining ongoing contact with the local 
competent authorities through its localisation in the fund domicile, ETDF considers that 
the introduction of the depositary passport should also be analysed from this point of 
view. 

 
On a separate note, we also believe that there is an urgent need to analyse whether UCITS IV 
is providing the benefits it was intended to deliver.  We have become aware of a number of 
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problematic elements of UCITS IV which should be corrected to deliver the intended benefits.  
In particular, one small technical change to the investment and borrowing power section of the 
Directive could ensure the success of master-feeder arrangements, which is set out in more 
detail below.  
 
Finally, and more broadly in the context of the consultation, the ETDF support and would 
encourage that the Commission - before formally making any proposals in the context of UCITS 
- gives proactive consideration to the work that has been undertaken by the European 
Securities and Markets Authority (“ESMA”) and its predecessor organisation, the Committee of 
European Securities Regulators (“CESR”), to develop guidelines further strengthening investor 
protection and ensuring greater harmonization in regulatory practices, most recently with the 
July 2012 ESMA Guidelines on ETFs and other UCITS issues. In our view, these guidelines and 
measures should be taken into account as well as being given sufficient time to take effect 
before considering amending the existing UCITS framework.  
 
The need for a coordinated approach with the work on Shadow Banking must be considered in 
order to ensure that any conclusions in the context of UCITS are applied in a consistent 
manner. This same fundamental principle also applies in the context of IOSCO’s work on Money 
Market Funds under the mandate given by the G20 and the Financial Stability Board. 
 
Subject to the adoption of UCITS V, in the meantime, the ETDF would recommend ensuring the 
use of branch offices of eligible depositaries on an EU-wide basis. The latter concerns rules for 
the appointment of a depositary in a host Member State in which the depositary has a physical 
place of establishment. This is permitted under the current UCITS Directive but has proved 
difficult, in some instances, to utilise in practice.  In the opinion of the ETDF, the ability to make 
use of the branch offices of an eligible depositary on an EU-wide basis is an important step 
forward, and is a priority matter. 
 
 
We provide the following input on the depositary passport and UCITS IV improvements- 
 
Depositary Passport 
 

1. What advantages and drawbacks would a depositary passport create, in your view, from 
the perspective of:  the depositary (turnover, jobs, organisation, operational 
complexities, economies of scale …), the fund (costs, cross border activity, enforcement 
of its rights …), the competent authorities (supervisory effectiveness and complexity …), 
and the investor (level of investor protection)? 
 
Our view on the potential advantages and drawbacks for depositaries is set out below.   
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Advantages:  
 

• The potential for a more competitive marketplace in depositary services,  
 

• The potential of economies of scale, organisational/operational improvements 
and also the development of one or more ‘centres of excellence’, 

 
• Potential for new markets without the significant outlay with having an 

established or registered office in that Member State, 
 

• The potential to enhance conformity of regulations across Member States. 
 
Drawbacks:  
 
In addition to the observations that have been articulated on page 2, the ETDF would 
additionally make the following points: 
   

• Cost and risk as a depositary will need to be considered in the context of the 
local regulatory and legal requirements that apply in the relevant UCITS 
domiciles. 

 
• The resulting costs savings associated with the potential economies of scale from 

the depositary passport service are to be proven considering that the depositary 
bank’s operating models can / are already largely, for the safekeeping function, 
based on delegation of the associated tasks outside the domicile of the fund. The 
underlying investors are already benefiting from the savings today. Whilst the 
rationale for a more global safekeeping model was not entirely costs-driven (fund 
promoters, especially for UCITS, are increasingly looking for global service model 
and players to service their products), the financial parameter remains a key 
driver. 

         

• The fundamental principle to the success of the passport is the prerequisite  of 
the achievement of common supervisory practices and a common regulatory 
framework throughout the EU to ensuring a harmonised approach to investor 
protection.  It also helps to ensure that regulatory arbitrage is eliminated (See a 
more elaborated discussion about this on the last paragraph of our response to 
Question 5). 
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• Naturally, the Commission will wish to consider as it does with any single market 
initiative what, if any, implications arise from the introduction of a passport.  

  
2.  If you are a fund manager or a depositary, do you encounter  problems stemming from 

the regulatory requirement that the  depositary  and the fund  need  to  be  located  in  
the  same  Member  State?  If  you  are  a competent  authority,  would  you  encounter   
problems  linked  to  the dispersion of supervisory functions and  responsibilities?  If yes, 
please give   details  and  describe   the   costs   (financial   and   non-financial) 
associated  with  these  burdens  as   well   as  possible  issues  that  a separation of 
fund and depositary  might create in terms of regulatory oversight and supervisory 
cooperation. 

 
No.  Depositaries have not encountered problems being in the same jurisdiction as the 
fund. However, the ETDF would like to reemphasize that the use of branch offices of 
eligible depositaries on an EU-wide basis should be extended. 
 

 
3. In case a depositary passport were to be introduced, what areas do you think might 

require further harmonisation (e.g.calculation of NAV, definition  of  a  depositary's tasks 
and permitted  activities,  conduct  of business  rules, supervision,  harmonisation  or  
approximation  of  capital requirements for depositaries…)? 

 
We agree that the areas mentioned – so far as they are related to the depositary regime 
- should be the subject of further harmonisation. As we have stated above, such 
harmonisation is the prerequisite for the introduction of the passport.   
 
The Commission Directive1 implementing the management company passport could be 
the starting point for a similar Directive for a depositary passport. That Directive covers 
many subjects that would be equally relevant to depositaries, such as the general 
requirements on procedures and organisation, resources (particularly important in 
ensuring appropriate expertise in the law and regulation of the UCITS domicile), control 
by senior management and supervisory function, compliance and audit functions, 
conduct of business rules and conflicts of interest.   
 
The Commission Regulation2 dealing with competent authority cooperation could be the 
starting point for a similar regulation in relation to the depositary passport.  It will also 
be important to ensure that there are robust and common standards of supervision 

                                                
1 Commission Directive 2010/43/EC  
2 Commission Regulation No 584/2010 
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across the EU.  Robust oversight by competent authorities is an important component of 
investor protection measures. 
 
Further harmonisation of UCITS as financial products should also be pursued in the 
future – beyond the current UCITS framework- being general aspects of NAV calculation 
as one of the items to be envisaged by future legislation. Securities law and notion of 
ownership should also be contemplated further by European legislation. 
 

4. Should the depositary be subject to a fully-fledged authorisation regime specific to 
depositaries or is reliance on other EU regulatory frameworks (e.g. credit institutions or 
investment firms) sufficient in case a passport for depositary functions were to be 
introduced? 
 
 With respect to this question, we specifically want to draw European Commission 
attention to the following two factors: 
 
- Firstly, the introduction of the depositary passport also requires full harmonisation of 

the specific type of entities that could act as depositaries. 
- Secondly, given the very important role of depositaries and their liability, only strongly 
regulated and highly capitalized entities could be authorised as such. 

 
5. Are there specific issues to address for the supervision of a UCITS where the depositary 

is not located in the same jurisdiction? 
 

This question is best answered by the competent authorities. However, as ETDF, we 
would emphasize the following: 
 
As we have previously expressed, the fundamental principle to the success of the 
passport is the achievement of common supervisory practices and a common regulatory 
framework throughout the EU to ensure a harmonised approach to investor protection.  
This also would help to ensure that regulatory arbitrage is eliminated. 
 
In particular, a clear hierarchy of controls and supervision would need to be established 
so that it is clear to regulators, managers, depositaries and investors which regulatory 
authority takes overall control especially in a crisis situation.  
 
Finally, it is important that the cross-border coordination of custody, insolvency and 
securities laws be addressed. This will ensure that investors in different UCITS in the 
same jurisdiction do not run the risk of being subjected to different regulatory outcomes 
and treatment depending on the location of the depositary. 
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UCITS IV Improvements 
 

1. Do you think that the identified areas (points 1 to 4) require further consideration and that 
options should be developed for amending the respective provisions? 

 
Please provide an answer on each separate topic with the possible costs / benefits of 
changes for each, considering the impact for all stakeholders involved. 

 
 We agree with the improvements suggested.  However, we believe that there is also a 
pressing need to address the issue that is hampering the launch of master-feeder 
arrangements. 
 
Master-feeder arrangements 
 
Unfortunately, the development of master-feeders in Europe has been seriously 
hampered by a provision elsewhere in the UCITS Directive (the “10% rule”) which was 
not amended when the master-feeder provisions were added to the Directive.  There 
was no intention to restrict the development of feeders in this way.  If this issue is not 
addressed, the Commission’s goal in proposing master-feeder arrangements will not be 
met as the benefits outlined above will not be realised. 
 
In accordance with Article 50 (1)(e)(iv) of the UCITS Directive, UCITS (“investing 
UCITS”) are able to invest in another UCITS or other collective investment undertaking 
(“target UCITS/CIU”) only if, inter alia, the target UCITS/CIU has terms that prohibit 
more than 10% of its value consisting of units of other CIS (“the 10% rule”).  The 
reason for this provision was to limit circularity of investment. 
 
It was intended that UCITS be able to invest in feeder funds, as evidenced by the 
master-feeder provisions (see below).  But the 10% rule currently prevents UCITS, such 
as Fund of Funds, from investing in feeder funds as those necessarily invest more than 
10% in another scheme (a feeder must invest at least 85% in the master). 
 
There was no intention to limit investment by UCITS in feeders in this way.  Indeed, it 
was intended that UCITS be able to invest in feeder funds, as can be seen in the 
master-feeder provisions which provide that in order to make itself available as a 
master, a UCITS must not hold the units of a feeder UCITS (Article 58.3(c) of the 
UCITS Directive)(our emphasis).  Such a requirement would not be necessary if a UCITS 
was not permitted to hold units in a feeder UCITS.  
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If Article 50 (1)(e)(iv)  is not amended, it is highly likely that feeders will not take off.  
The key negative impacts on investors would be the loss of the potential for a reduction 
of charges or better performance for the investor as a result of scale savings achieved 
through master-feeder arrangements. 
 
Merger provisions 
 
We also believe that a clarification is required in respect of the merger provisions as 
interpretation of Article 46 in some jurisdictions is hampering the merging of funds.  
 
Article 46 requires that, except in the case of self-managed UCITS, management 
companies pay any legal, advisory or administrative costs associated with the 
preparation and completion of mergers.  Management companies are content to do this.  
However, in at least one jurisdiction, the local competent authority has gone further than 
this and, in implementing UCITS IV, has added ‚ and ‘any other costs‘.  It is therefore 
insisting that management companies also pay for any rebalancing of portfolios that 
might take place prior to the merger.  Having to pay this additional cost can make the 
possibility of merging funds prohibitive.  This leaves the only alternative being the 
liquidation of the fund.  We do not believe that Art 46 was intended to cover rebalancing 
costs and would welcome clarification.  Limiting courses of action available to 
management companies acting on behalf of UCITS is not in investor interests. 
 
It is also worth bearing in mind that rebalancing costs, in the case of self-managed 
UCITS are borne by the UCITS so a similar interpretation for those which designate a 
management company will ensure a common interpretation across all UCITS. 
 

 
 
 
Alignment with the AIFM Directive 
 

Question 2: Regarding point 5, do you consider that further alignment is needed in order 
to improve consistency of rules in the European asset management sector? If yes, which 
areas in the UCITS framework should be further harmonised so as to improve 
consistency between the AIFM Directive and the UCITS Directive? Please give details 
and the possible attached benefits and costs. 

 
While the AIFMD contains more detailed provisions on delegation, risk and liquidity 
management rules, valuation, reporting and calculation of leverage, it is the view of the 
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ETDF that these more detailed provisions require more detailed analysis and 
understanding of the particular provisions in the AIFMD and the appropriateness of 
applying these rules to UCITS. 
 
In order to progress this further the ETDF would encourage the Commission, with the 
input of ESMA, to set out which provisions of the AIFMD it considers should be applied 
to the UCITS framework so that we may assess those particular provisions and the 
practicality and suitability of imposing similar requirements on UCITS.  
 
 
 

ETDF hopes that you find this input useful.  If you have any queries, please do not hesitate to 
contact us.  
 
 

Yours sincerely 
 

 
Gregorio Arranz Pumar  
Current ETDF Chairman 

e-mail: garranzp@hotmail.comAUSTRIAN DEPOTBANKENRUNDE         
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APPENDIX 

 

Proposal for a directive amending Directive 2009/65/EC  
(‘UCITS V’) 

 
Position Paper from the 

European Trustee and Depositary Forum (‘ETDF’) 
 

 
Introduction 

 

The European Trustee and Depositary Forum (‘ETDF’) was established in 2008 to represent the 

interests of EU Member State depositaries of Collective Investment Schemes (covering both 

harmonised funds (i.e. UCITS) and non-harmonised funds).   

 

ETDF currently includes professionals representing national depositary associations from France, 

Germany, Ireland, Luxembourg, Spain, Sweden, Austria and the UK.  

 

The ETDF has reviewed the UCITS V proposals and this Position Paper sets out its views and 

suggested amendments.  It is important to note that the ETDF recognise the importance of 

having a harmonised Depositary regime throughout the EU and ensuring there is a consistent 

approach to funds.  It was noted as far back as 25 November 2010 in a letter from the ETDF to 

Mr Ugo Bassi, Head of Unit – Asset Management, Internal Market and Services of the European 

Commission that ….consultation regarding such measures (‘AIFM’) should be run in tandem 

with the UCITS depositary function consultation.’  Since then the AIFMD has taken the lead and 

with the new UCITS V proposals, there is now an opportunity for harmonisation.  The ETDF’s 

preferred position is that the AIFMD proposals are replicated in UCITS V as regards the 

Depositary provisions.  The ETDF are also aware of concerns which have been raised by 

industry representative bodies and market participants in relation to certain provisions of AIFMD 

of which discussions are still on-going in the context of Level 2.  We have not sought in our 
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comments to reopen AIFMD provisions which have been finalised in Level 1.  However, the 

approach taken in the draft UCITS V text of aligning AIFMD and UCITS will mean that the final 

positions taken in respect of any open points at AIFMD level will have a significant impact on 

the UCITS regime. 

 

Please see below the concerns of the ETDF with regard to the UCITS V proposal and where it 

differs from the AIFMD. 

 
1. Discharge of liability where a delegate is appointed – Explanatory Memorandum 

– 2.4 Rules on Liability (Page 8) & Article 22(7) (Page 22) 

 

Article 21(13) of AIFMD allows for a discharge of liability of a Depositary when delegating its 

custody functions to a third party in certain circumstances.  However, Article 24(2) of the 

draft UCITS V text, in contrast to AIFMD, holds the depositary liable for the return of 

instruments held in custody, without the possibility to discharge liability by contract.  This 

results in a stricter liability standard under UCITS than AIFMD.  In the Explanatory 

Memorandum, it is argued that this tightening of liability is justified given the investor base 

of a UCITS fund compared to that of an AIFM.  We do not agree with this argument and 

believe that this additional liability burden will lead to greater costs for UCITS funds which 

will outweigh the perceived benefits. 

 

In addition, Article 22(7) of the draft UCITS text contemplates a situation where the UCITS 

or its management company seek to invest in a jurisdiction which requires certain financial 

instruments to be held in custody by a local entity but where it is possible that no local 

entities satisfy the regulation, supervision or capitalisation requirements set out in the 

UCITS Directive. In this situation, the depositary has no absolute veto power over such 

investment decision and may be required to appoint a local sub-custodian even in 

circumstances where it has raised concerns in relation to local custody providers.   

 

A key point that we believe is not sufficiently appreciated by the EU Commission is that the 

manager of a UCITS retains full fiduciary responsibility for the consequences of its 

investment decisions to the shareholders of the UCITS it manages and therefore must be 

subject to a burden proof where the Depositary has expressed its concerns about a local 

market (which may include concerns about the sub-custodian in that market).  In this 

scenario, where the Depositary is not comfortable taking responsibility for a certain market 

due to the lack of safeguards, the ETDF believe that the Depositary should not be held 
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liable. It is the Manager who is making the investment decision and given its fiduciary 

responsibility to the fund shareholders, there is an argument that it should take that 

responsibility and be held accountable for subsequent losses. We cannot understand why 

the second half of proposed Article 22.7 sets out a process permitting investment in sub-

standard markets - a process involving disclosure to investors and explicit instruction from 

the manager to the depositary to persist in following through with the investment in the 

local market despite the disclosed risks - without providing any discharge from liability for 

the depositary.   

 

We believe that contractual discharge via transfer of liability should be possible in the 

circumstances discussed above.  We therefore recommend that ESMA is given powers to 

adopt technical standards to define the specific circumstances in which contractual 

discharge is permitted and to determine the way in which investors are duly informed prior 

to investment of that discharge and of the circumstances which justify it. The ETDF believe 

that if such contractual discharge is not possible, this will lead to certain geographical 

limitations for the investments made by a UCITS, as investment in certain countries will not 

be undertaken in order to mitigate the risk involved through the sub-custodian delegation 

and this will restrict investor choice. 

 
2. Liability for improper performance of oversight duties – Recital Clause 7 – Page 

11 

 

Recital 7 of the draft UCITS V text contains a statement that the intention is to clarify the 

liability of depositaries in the event that UCITS assets are lost in custody or in the case of 

improper performance of their oversight duties.  In the latter case, the recital states that 

‘Such improper performance may result in the loss of assets but also in the loss of the value 

of assets, if, for example, a depositary tolerated investments that were not compliant with 

the fund rules, while exposing the investor to unexpected or anticipated risks’.  It is not 

clear as to what is meant by a depositary tolerating investments that are not compliant with 

fund rules and some clarity on this would be beneficial. However, it is important to note that 

the Manager is primarily responsible (and accountable) for ensuring that the fund remains 

compliant with its investment restrictions as laid out in the offering documents, both pre-

trade and post-trade.  The role of the Depositary is one of oversight to ensure that the 

Manager is not breaching the investment limits of the fund on a post-trade basis.  Where 

the Manager has deliberately breached a stated investment limit (i.e. an advertent/active 

breach), it is responsible for rectifying the position and compensating the fund and its 
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unitholders for any losses incurred.  Again, the Depositary’s role is to oversee this process 

and ensure that the fund and its shareholders are made whole should this type of breach 

and loss occur.  The Depositary does not provide a pre-trade vetting of proposed 

investments.  As long as a Depositary has properly performed its oversight duties, it should 

not be liable for a breach by the Manager that results in a loss in value of assets.  Such loss 

should be borne by the Manager. It is not correct that the Depositary should be liable to 

compensate the fund for advertent investment breaches caused by the Manager.  This 

recital was not included in AIFMD and the depositary oversight responsibilities contained at 

Level 1 legislation are identical in the case of AIFMD and UCITS.  As such, the application of 

these requirements should be identical.  We believe that the following amendment should 

be made. 

 

Current EC Proposal Suggested ETDF Proposal 

 

Recital 7 

In order to ensure the necessary level of 

harmonisation of the relevant regulatory 

requirements in different Member States 

additional rules should be adopted 

defining the tasks and duties of 

depositaries, designating the legal 

entities that may be appointed as 

depositaries and clarifying the liability of 

depositaries in cases UCITS assets are 

lost in custody or in the case of 

depositaries' improper performance of 

their oversight duties. Such improper 

performance may result in the loss of 

assets but also in the loss of the value of 

assets, if, for example, a depositary 

tolerated investments that were not 

compliant with fund rules, while exposing 

the investor to unexpected or 

anticipated risks. Additional rules should 

also clarify the conditions under which 

 

Recital 7 

In order to ensure the necessary level of 

harmonisation of the relevant regulatory 

requirements in different Member States 

additional rules should be adopted 

defining the tasks and duties of 

depositaries, designating the legal 

entities that may be appointed as 

depositaries and clarifying the liability of 

depositaries in cases UCITS financial 

instruments are lost in custody or in the 

case of depositaries' improper 

performance of their oversight duties. 

Such improper performance may result in 

the loss of assets but also in the loss of 

the value of assets, if, for example, a 

depositary tolerated investments that 

were not compliant with fund rules, while 

exposing the investor to unexpected or 

anticipated risks. Additional rules should 

also clarify the conditions under which 
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Current EC Proposal Suggested ETDF Proposal 

depositary functions may be delegated. depositary functions may be delegated. 

 
3. Conditions for the Appointment of a Delegate – Article 22(7)(e) (Page 22) 

Article 22(7) of the draft UCITS V sets out the circumstances in which custody and 

safekeeping functions can be delegated by a depositary to third parties.  These largely 

reflect the equivalent provisions of AIFMD (Article 21(11)).  However, one additional 

condition applying to such delegation has been inserted in Article 22(7)(e) as follows:  

“in the event of the insolvency of the third party, securities held by the third party for 
UCITS are unavailable for distribution among or realisation for the benefit of creditors 
of the third party.” 

It is not clear what is meant by this amendment and, in particular, how a depositary might 

set about determining in advance of appointing a delegate how the insolvency rules in the 

jurisdiction of such a delegate (which need not be an EU jurisdiction subject to harmonised 

rules as would be the case in respect of the depositary itself) might apply, depending on the 

circumstances surrounding any insolvency and the manner in which the third party has dealt 

with the financial instruments entrusted to it.  More significantly, imposing requirement (e) 

on depositaries will lead to severe limitations on the choice of investments for funds since 

depositaries will be reluctant to offer custody services in most foreign legal environments. 

The ETDF believes that should this requirement remain in the final text it might lead to 

severe limitations for the investments made by UCITS as they may indeed have to cease 

investing in some countries in order to mitigate the risk involved through the sub-custodian 

delegation and this may jeopardise the success of the UCITS brand. The ETDF suggests the 

following: 

Current EC Proposal Suggested ETDF Proposal 

 

(d) segregates the assets of the clients 

of the depositary from its own assets 

and from the assets of the depositary 

in such a way that they can at any time 

be clearly identified as belonging to 

clients of a particular depositary. 

 

(d) segregates the assets of the clients 

of the depositary from its own assets 

and from the assets of the depositary 

in such a way that they can at any time 

be clearly identified as belonging to 

clients of a particular depositary. 
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Current EC Proposal Suggested ETDF Proposal 

 

(e) in the event of insolvency of the 

third party, assets of a UCITS held by 

the third party in custody are 

unavailable for distribution among or 

realisation for the benefit of creditors 

of the third party; 

Where it is ascertained that 

according to the applicable law of 

the third party, in the event of 

insolvency of the third party the 

assets of a UCITS held in custody 

by this third party are available for 

distribution among or realisation 

for the benefit of creditors of the 

third party, condition (d) is not 

deemed to be met as segregation 

will not be effective.  

  

 

 

 

 
4. Requirements to be an Eligible Depositary - Article 23 (Page 23)  

 

The draft UCITS V text proposes that only two categories of entities should be eligible to act 

as a depositary to a UCITS, namely: 

  
a. credit institutions authorised in accordance with Directive 2006/48/EC; or 
b. investment firms authorised under Directive 2004/39/EC (‘MiFID’) to provide safekeeping 

and administration of financial instruments for the account of clients and which are 
subject to the minimum capital requirements set out under the Directive 2006/49/EC 
(the ‘Capital Requirements Directive’ or ‘CRD’). 

 

This amendment will narrow the permitted categories under the current UCITS Directive 

which does not stipulate eligible categories but instead provides that a “depositary shall be 

an institution which is subject to prudential regulation and on-going supervision. It shall also 

furnish sufficient financial and professional guarantees to be able to effectively pursue its 

business as depositary and meet the commitments inherent in that function”. 

 

Eligibility requirements for fund depositaries is recognised as an important issue for the 

ETDF.  All ETDF members support the Commission’s desire to exclude unregulated and low 

capitalized entities from being authorised to perform or pursue depositaries activities in the 
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EU. However, divergences still persist as far as the exact regulatory frame work desirable 

for the eligible depositaries and the extent to which it would serve the proposed aims of 

investor protection or mitigation of systemic risk, and the inherent role of the home state 

regulator in approving the depositary of UCITS and monitoring their on-going performance. 

 

In order to address the concerns of the Commission but to fundamentally recognise those 

Member States where depositaries are already subject to such standards that serve the 

proposed aims of investor protection, ETDF proposes a further provision in addition to (a) 

and (b) of proposed Article 23.2 whereby entities acting as depositaries, lawfully, on the day 

of the adoption of this Directive and currently authorised to provide UCITS depositaries 

services and subject to similar equivalent prudential regulation, conduct of business 

requirements, on-going supervision and financial capital requirements as determined and 

binding by ESMA, but which are not Credit Institutions or MiFID firms may continue to act 

as UCITS depositaries under their existing regulatory status. 

  

We support the grandfathering provisions for entities that do not meet the above 

requirements for two years from the implementation date of this Directive. After this two-

year period, such entities will have to be authorised either as a Credit institution or a MIFID 

investment firm. 

 
5. Obligation for Members States to ensure that the national law protects the 

financial instruments of the UCITS in case of insolvency of the depositary and of 
the custodian  (art. 22.6) – Page 21 
 

 

Current EC Proposal ETDF proposal  

Article 22 (6) 

 

6. Member States shall ensure that in the 

event of insolvency of the depositary, assets 

Article 22 (6) 

 

6. Member States shall ensure that in the 

event of insolvency of the depositary 

In the case of the insolvency of a depositary located in the European Union and/or where a 

depositary delegates the custody to an entity within the European Union, the ETDF 

considers it essential that individual EU Member States take full ownership for ensuring that 

there are laws in place which allow full investor protection to ensure that financial 

instruments held in custody are unavailable for distribution among or realisation for the 

benefit of creditors of the depositary or its EU delegate.  
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of a UCITS held by the depositary in custody 

are unavailable for distribution among or 

realisation for the benefit of creditors of the 

depositary 

and/or of any regulated entity which 
holds financial instruments in custody 
belonging to a UCITS these financial 
instruments  are unavailable for 

distribution among or realisation for the 

benefit of creditors of the depositary and/or 

of the regulated entity 

 

 
6. Recital 17 – Omnibus accounts for multiple UCITS (Page 13) 

 
Recital 17 of the UCITS V legislative proposal provides that: “A third party to whom the 
safe-keeping of assets is delegated should be able to maintain an omnibus account, as a 
common segregated account for multiple UCITS.”  

  

However Recital 40 of AIFMD already requires “A third party to whom the safe-keeping 

of assets is delegated should be able to maintain a common segregated account 

for multiple AIFs, a so-called ‘omnibus account’.  

 

The ETDF welcomes the confirmation that third parties to whom the safekeeping of assets is 

delegated should be able to maintain an omnibus accounts. We note, however, that the last 

part of that Recital could be interpreted as a requirement for “UCITS only” omnibus 

accounts and not for Investment Funds which are either AIF or UCITS. We believe there 

is no reason to maintain separated omnibus accounts one for AIFs and another for UCITS. 

 We would be concerned if such a requirement were introduced without a proper legal 

analysis and cost benefit analysis having been conducted. The introduction of such a 

measure could indeed result in a multiplication in the number of accounts to be opened 

therefore creating additional operational risk and cost inefficiencies without conferring 

material benefit in the event of an insolvency within the custody chain.  
  

The ETDF therefore recommends amending the recital 17 as follows: 
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Current EC Proposal Suggested ETDF Proposal 

 

A third party to whom the safe-keeping 

of assets is delegated should be able to 

maintain an omnibus account, as a 

common segregated account for multiple 

UCITS. 

 

A third party to whom the safe-keeping 

of assets is delegated should be able to 

maintain an omnibus account, as a 

common segregated account for multiple 

UCITS and AIFS. 
 

 
7. External Events  

 

In addition, we consider that the definition of external events should be consistent with the 

AIFMD requirements (see recital 119 and the Article 102 (2) d) of the draft level 2 

regulation:  “the law of the country where the instruments are held in custody, which does 
 not recognise the effects of an appropriately implemented segregation, is deemed to be an 
external event beyond reasonable control.” 
 

 

Current EC Proposal Suggested ETDF proposal  

Recital 21  

 

(21) It is necessary to specify and clarify the 

UCITS depositary's liability in case of the loss 

of a financial instrument that is held in 

custody. The depositary should be liable, 

where a financial instrument held in custody 

has been lost, to return a financial 

instrument of the identical type or of the 

corresponding amount to the UCITS. No 

Recital 21 

 

21) It is necessary to specify and clarify the 

UCITS depositary's liability in case of the loss 

of a financial instrument that is held in 

custody. The depositary should be liable, 

where a financial instrument held in custody 

has been lost, to return a financial 

instrument of the identical type or of the 

corresponding amount to the UCITS. No 

The following amendment should be read in relation with amendment N°6.  

 

The ETDF is convinced that it would bring more clarity in the understanding of what should 

be considered as an external event and also a minimum level of 

 legal certainty to provide a reference in the recitals 21 and 22 to the Acts of God and Acts 

of States such as nationalisations, national laws, decrees, etc.  
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further discharge of liability in case of loss of 

assets should be envisaged, except where 

the depositary is able to prove that the loss 

is due to an 'external event beyond its 

reasonable control, the consequences of 

which would have been unavoidable despite 

all reasonable efforts to the contrary'. In this 

context, a depositary should not be able to 

rely on internal situations such as a 

fraudulent act by an employee to discharge 

itself of liability. 

further discharge of liability in case of loss of 

financial instruments should be envisaged, 

except where the depositary is able to prove 

that the loss is due to an 'external event 

beyond its reasonable control, the 

consequences of which would have been 

unavoidable despite all reasonable efforts to 

the contrary'. Both acts of State and acts 
of God are considered as external 
events beyond reasonable control. 
Examples of acts of State are 
nationalisation, national laws, 
Government or Government agency 
decisions which impact the financial 
instruments held in custody. For 
instance, in the context of the 
insolvency of a third party to whom 
custody was delegated, the law of the 
country where the instruments are 
held in custody, which does not 
recognise the effects of an 
appropriately implemented 
segregation, is deemed to be an 
external event beyond reasonable 
control. On the contrary,In this 
context, a depositary should not be able to 

rely on internal situations such as a 

fraudulent act by an employee to discharge 

itself of liability. 
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Current EC Proposal Suggested ETDF proposal  

Recital 22  

 

(22) Where the depositary delegates custody 

tasks and the financial instruments held in 

custody by a third party are lost, the 

depositary should be liable. It should also be 

established that in case of loss of an 

instrument held in custody, a depositary is 

bound 

to return a financial instrument of identical 

type or the corresponding amount, even if 

the loss occurred with a sub-custodian. The 

depositary shall only discharge that liability 

where it can prove that the loss resulted 

from an external event beyond its 

reasonable control and with consequences 

that were unavoidable despite all reasonable 

efforts to the contrary. In this context, a 

depositary should not be able to rely on 

internal situations such as a fraudulent act 

by an employee to discharge itself of 

liability. No discharge of liability either 

regulatory or contractual should be possible 

in case of loss of assets by a depository or 

its sub-custodian. 

Recital 22 

 

(22) Where the depositary delegates custody 

tasks and the financial instruments held in 

custody by a third party are lost, the 

depositary should be liable. It should also be 

established that in case of loss of an 

instrument held in custody, a depositary is 

bound 

to return a financial instrument of identical 

type or the corresponding amount, even if 

the loss occurred with a sub-custodian. The 

depositary shall only discharge that liability 

where it can prove that the loss resulted 

from an external event beyond its 

reasonable control and with consequences 

that were unavoidable despite all reasonable 

efforts to the contrary. Both acts of State 
and acts of God are considered as 
external events beyond reasonable 
control. Examples of acts of State are 
nationalisation, national laws, 
Government or Government agency 
decisions which impact the financial 
instruments held in custody. For 
instance, in the context of the 
insolvency of a third party to whom 
custody was delegated, the law of the 
country where the instruments are 
held in custody, which does not 
recognise the effects of an 
appropriately implemented 
segregation, is deemed to be an 
external event beyond reasonable 
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Current EC Proposal Suggested ETDF proposal  

control. On the contrary,In this 
context, a depositary should not be able to 

rely on internal situations such as a 

fraudulent act by an employee to discharge 

itself of liability. No discharge of liability 

either regulatory or contractual should be 

possible in case of loss of financial 

instruments by a depository or its sub-

custodian. 

 
8. Invoking Claims against a Depositary – Recital Clause 23 (Page 14) & Article 

24(5) (Page 24) 

 

The wording in Article 24.5 of the draft UCITS V text states that “Unit holders in the UCITS 

may invoke the liability of the depositary directly or indirectly through the management 

company.” The AIFMD wording states that “Liability to investors may be invoked directly or 

indirectly through the management company, depending upon the legal nature of the 

relationship between the depositary, the management company and the investors”.  The 

wording is not consistent.  It is also inconsistent with section 2.4 of the Explanatory 

Memorandum which states that the right to invoke claims should depend on the legal nature 

of the relationship between the depositary, the management company and the unit-holders.  

The ETDF believe that the provisions in relation to the invoking of claims should be 

consistent across UCITS and AIFMD structures and that the legal nature of the relationship 

between the parties should continue to govern the ability to pursue a direct claim. 

Accordingly, we would recommend that the AIFMD text be adopted here. 

 

Current EC Proposal Suggested ETDF Proposal 

 

Unit holders in the UCITS may invoke the 

liability of the depositary directly or 

indirectly through the management 

company. 

 

 

Unit holders in the UCITS may invoke the 

liability of the depositary directly or 

indirectly through the management 

company. 

 

Liability to investors may be 

invoked directly or indirectly 
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Current EC Proposal Suggested ETDF Proposal 

through the management company, 

depending upon the legal nature of 

the relationship between the 

depositary, the management 

company and the investors. 
9. Investor Compensation Scheme – Recital Clause 24 (Page14) 

 

Recital 24 of the draft UCITS V text, contemplates the application of the investor 

compensation scheme as set out in Directive 97/9/EC (the “ICSD”) to UCITS.  We would 

support the view of the European Council and European Parliament that the application of 

the ICSD regime to UCITS would result in cost implications for UCITS without necessarily 

strengthening the investor protection regime. Depending on the outcome of discussions on 

this point, we presume reference to this directive will be removed from the UCITS V text if 

UCITS are carved out from the scope of ICSD. 

 

 
10. Breach Reporting – Recital Clause 29 (Page 15) 

 

The ETDF believe the emphasis should be placed on actual breaches.  Potential breaches do 

arise and typically these are investigated to establish whether or not an actual breach has 

arisen.  Where an actual breach is deemed to have arisen, this will be subject to the usual 

resolution process.  The ETDF does not see the merit in the competent authorities seeking 

reports on potential breaches.   

 

 

Current EC Proposal Suggested ETDF Proposal 

 

In order to detect potential breaches, 

competent authorities should be 

entrusted with the necessary 

investigatory powers, and should 

establish effective mechanisms to 

encourage reporting of potential or 

actual breaches. 

 

 

In order to detect potential breaches, 

competent authorities should be 

entrusted with the necessary 

investigatory powers, and should 

establish effective mechanisms to 

encourage reporting of potential or 

breaches. 

 



23 
 

 

 
11. Entities at which cash may be placed – Article 1(3) replacing Article 22 new (4) 

on page 20 
 

The wording is different from the equivalent provision in AIFMD (Article 21(7)). In 

particular, whereas AIFMD allows cash to be deposited with entities referred to in MiFID 

Article 18(1)(a),(b) and (c), or another entity of the same nature (our emphasis), 

UCITS V does not allow for placing cash ‘another entity of the same nature’.  The ETDF is 

not clear on why this difference exists and suggests that it is made consistent with the 

AIFMD. 
 
 

12. Making information available to competent authorities on request – Article 1(8) 
inserting 26a – page 24 

 

We believe that this provision should follow AIFMD.  Under AIFMD, a depositary makes 

information available, upon request, to its competent authority who will, in turn share the 

information as appropriate with other competent authorities.  There is no reason to take a 

different approach under UCITS. 

   

 
13. Prospectus disclosure in respect of the depositary network and sub-custodians 

(Art 1(18) on page 31 and Annex on page 33) 

 

The draft UCITS V text sets out that the prospectus for a UCITS must contain a description 

of any safekeeping functions delegated by the depositary, identification of the delegate and 

any conflicts of interest that may arise from such a delegation. This provision corresponds 

with a similar investor disclosure requirement contained in Article 23 paragraph 1(f) of the 

AIFMD. However, AIFMD only stipulates that this information must be provided to investors, 

not that it must be contained in the prospectus. The ETDF believes that this additional 

requirement, while not consistent with the AIFMD will create an onerous obligation and cost 

as a UCITS will be obliged to update its prospectus each time it invests in a new market 

which necessitates the holding of financial instruments through a new sub-custodian. 

 

We suggest the removal of paragraph 2.2 from Annex 1, point 2 of Schedule A and 

replacement with the following text below: 
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Current EC Proposal Suggested ETDF Proposal 

A description of any safe-keeping 

functions delegated by the depositary, 

the identification of the delegate and any 

conflicts of interest that may arise from 

such delegation. 

 

A description of any safe-keeping 

functions delegated by the depositary, 

the identification of the delegate and any 

conflicts of interest that may arise from 

such delegations and a statement that 

the list of delegates will be made 

available to investors on request. 

 

 

 

 

 


