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Dear Sir or Madam, 

 

DB Response to European Commission consultation paper on UCITS 

 
We welcome the opportunity to respond to the above consultation.  
 
UCITS has established itself as a recognised and trustworthy regulatory framework for 

investors globally.  It is important to maintain this reputation through consistency and clarity.  

We welcome initiatives which help cement this reputation, especially those aimed at 

increasing transparency around assets and portfolio management techniques used by UCITS 

managers. 

Investor demands and needs change through time and it is right to regularly review UCITS in 

this regard, and to reflect on important issues such as how to encourage long term 

investment in the EU.  Given its prominence not just in the EU, but globally, we would support 

an approach based on evolution rather than revolution to avoid the risk of unintended 

consequences or undermining confidence in the stability of the UCITS brand. 

Eligible assets and use of derivatives 
 
The strength of the UCITS legislation, and one of the reasons for its success globally, is its 

clarity and predictability.  Fundamental revision to assets eligible to be included within a 

UCITS might risk undermining the strengths of the brand without providing significant benefits 

to investors, who need access to a range of products which meet an appropriate regulatory 

standard at reasonable cost. 

 
Efficient portfolio management (EPM) 
 
EPM has a legitimate role to play in encouraging efficient use of resources.  We would 

encourage further transparency in this area. 

 
Use of OTC derivatives 
 
The treatment of OTC derivatives should be based on the risk involved, regardless of whether 

they are centrally cleared or bilateral contracts for which collateral is exchanged.  The rules 

and limits around counterparty exposures are also sufficient to ensure counterparty risks, 

whether they are operational or credit, are well managed and mitigated, regardless of the 

number of counterparties. 
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Extraordinary liquidity management  
 
We believe the rules around liquidity management are sufficient.  Further definitions of, or 

restrictions on, the management of liquidity would reduce the responsibility on the fund 

manager to ensure fair treatment of all investors in the fund. 

Depository passport 
 
We fully support the introduction of a depository passport regime, subject to an appropriate 

authorisation and risk management/governance framework. 

Money market funds 
 
Money market funds have been looked at extensively by regulators and international bodies.  

We do not believe significant reforms are needed in the context of the UCITS directive, but if 

they are proposed they should be coordinated and consistent with international approaches. 

Long term investment 
 
We fully agree with the need for an appropriate long term investment framework to be 

established at the EU level.  UCITS, with its focus on liquid assets, may not be the 

appropriate vehicle.  Regardless of the preferred regulatory option, the high standards 

enshrined in the UCITS regime relating to investor protection, transparency, supervision, 

along with the possibility for cross border passporting, should apply.  

 

In the annex, we provide detailed responses to the questions included in the consultation 

document. We trust you find these comments helpful. Please let us know if we can provide 

further information. 

 

 
 

Yours sincerely, 

 

 
 
 
 
Andrew Procter  
Global Head of Government and  
Regulatory Affairs 
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Eligible Assets 
 
1. Do you consider there is a need to review the scope of assets and 

exposures that are deemed eligible for a UCITS fund? 

 

The rules relating to eligible assets are clearly defined both within the relevant European 

Directives, guidance published by ESMA and national rules.  UCITS may also use such 

investments, and derivatives, to gain exposure to assets that are not themselves eligible for 

direct investment by UCITS.  However, the limitations on such exposures are also subject to 

extensive guidance and regulation, for example, in the case of financial indices, rules were 

most recently clarified by ESMA in July 2012.  This framework of rules for UCITS has 

provided flexibility to managers, sufficient to enable the development of innovative products, 

and also security to investors, sufficient to ensure that such that such innovation has been 

aligned with the best interests of those investors.  

The strength of the UCITS legislation, and one of the reasons for its success globally, is its 

clarity and predictability.  Fundamental revision to this framework might risk undermining 

UCITS’ strengths without providing significant benefits to investors, who need access to a 

range of products which meet a certain regulatory standard at reasonable cost.  The 

popularity of UCITS, both in Europe and internationally, is based not just on the fact that it 

represents the gold standard for investment products, but that it has permitted innovation in a 

controlled and well regulated manner, such that investors have access to a range of 

exposures and can build their portfolios on a diversified basis. 

Were it considered appropriate to modify the UCITS framework to include long-term 

investments (e.g. as a distinct category of UCITS), then that would most likely necessitate a 

review of the scope of assets deemed eligible.  For example, it might be decided in that 

context to permit investment in loans related to infrastructure projects or directly into 

corporate loans or other non eligible assets on the basis that this would help to increase the 

supply of credit in the European economies, support long term growth and also provide 

investors with a diversified source of return.  Such considerations demonstrate that the scope 

of eligible assets should not be considered closed as a matter of principle.  The key is to 

ensure that the rules relating to any permitted investment ensure that investors are properly 

protected taking into account the objectives and rules of the fund.  Any such decision could 

only be taken on the basis that the regulatory bodies were satisfied, inter alia, that a manager 

making such investments had the necessary expertise and risk management skills, was able 

to satisfy the relevant liquidity requirements of the fund and had transparent and reliable 

valuation procedures in place.  
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2. Do you consider that all investment strategies current observed in the 

marketplace are in line with what investors expect of a product regulated 

by UCITS? 

 

We do not believe that the question should be framed in terms of expectations. A 

fundamental component of the UCITS rules are the stringent requirements to provide 

investors with clear and easy to understand disclosure relating to the investment objective 

and policy, and risks, of UCITS. These rules were most recently expressed in the 

requirements for a key investor information document (KIID) to be produced in plain language 

and for to be provided to an investor before a fund is sold. Full and clear disclosure of the sort 

required by the UCITS rules is intended to replace expectation with understanding on the part 

of the investor. 

UCITS with a higher risk profile or a more complex investment strategy are required to make 

this explicitly clear in the prospectus, KIID and any marketing material and they are unlikely in 

practice to be offered to the mass retail market.  However, appropriateness and suitability of 

UCITS do not depend exclusively on complexity, nor is risk a function of complexity.  For 

example, a more complex investment strategy may be intended to, and may in practice, 

protect investors from losses that a more simple strategy may not, and may have a lower risk 

and reward indicator (SRRI) as a consequence.  Conversely, a long only emerging market 

equity fund may not be suitable or appropriate for a retired investor. 

 
3. Do you consider there is a need to further develop rules on the liquidity 

of eligible assets? What kind of rules could be envisaged? Please 

evaluate possible consequences for all stakeholders involved. 

 

The current UCITS-Directive already refers in Article 1(2)(a) to “liquid” financial assets, and 

the Eligible Asset Directive highlights in Article 2(1)(b) that portfolio liquidity is a key 

requirement for UCITS.  It is in the interests of investors that the discretion as to whether the 

investment remains liquid is with the fund manager.  Further rules would require a common 

understanding of liquidity, but as funds follow different investment strategies and have 

different subscription and redemption rules, a more detailed definition on liquidity might lead 

to investment decisions that are not in the interests of the investor (for example, as a result of 

more volatile market movements). 

 

Rules around the liquidity of eligible assets should aim to ensure that a fund’s asset base is 

always liquid enough to enable managers to meet redemption requests in-line with the trading 

calendar established for that particular fund, even in situations of market stress.  It should be 

emphasised, however, that rules must take into account that not all UCITS funds have the 
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same liquidity needs due to differing liquidity windows, e.g. daily, weekly or bi-weekly.  Thus 

the existing requirement that UCITS funds must ensure that its holdings do not compromise 

its ability to meet redemption requests is sufficient and ensures the responsibility rests with 

the fund manager.  

 

4. What is the current market practice regarding the exposure to non-

eligible assets? What is the estimated percentage of UCITS exposed to 

non-eligible assets and what is the average proportion of these assets in 

such a UCITS' portfolio? Please describe the strategies used to gain 

exposure to non-eligible assets and the non-eligible assets involved. If 

you are an asset manager, please provide also information specific to 

your business. 

 

The rules on gaining exposure to non-eligible assets are clear.  UCITS may achieve such 

exposure via the methods outlined in question 5 below.  The total exposure of UCITS to non-

eligible assets, as a proportion of the total AUM of all UCITS, is small but material,.  This 

provides strong support for the view that the existing framework is working properly in that we 

would not expect non-eligible assets to make up a significant amount of the total as they are 

more likely to be specialist UCITS for niche investments, providing diversification either within 

a multi-asset UCITS or within an investor’s portfolio of UCITS. 

Non-eligible assets to which UCITS have exposure include loans (typically invested into via 

transferable securities), commodities (typically invested into via financial indices or 

transferable securities) and hedge funds (typically invested into via financial indices).  We 

estimate that the total AUM of UCITS (including ETFs) with some exposure to non-eligible 

assets is in the region of EUR 50-60bn.  Of this figure, we estimate that around EUR 25bn is 

exposure to non-eligible assets. 
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5. Do you consider there is a need to further refine rules on exposure to 

non-eligible assets? What would be the consequences of the following 

measures for all stakeholders involved: 

- Preventing exposure to certain non-eligible assets (e.g. by 

adopting a "look through" approach for transferable securities, 

investments in financial indices, or closed ended funds). 

- Defining specific exposure limits and risk spreading rules (e.g. 

diversification) at the level of the underlying assets. 

 

The existing rules appropriately balance product innovation with investor protection.  The 

exposure to non-eligible assets is relatively small but does provide investors with the 

opportunity to diversify their portfolio whilst still allowing them to invest in a highly regulated 

fund.  In general, exposure to non-eligible assets can only be achieved in a relatively narrow 

way and is therefore still subject to strict requirements. 

To the extent that any existing restrictions are not felt to be clear or explicit, then action could 

be taken to provide clarity.  In practice, we believe that managers and national regulators 

already perform a look-through to ensure that the fundamental requirement to diversify risks 

within UCITS portfolio is properly observed, but such practice could be codified in the UCITS 

directive.  

6. Do you see merit in distinguishing or limiting the scope of eligible 

derivatives based on the payoff of the derivative (e.g. plain vanilla vs. 

exotic derivatives)? If yes, what would be the consequences of 

introducing such a distinction? Do you see a need for other 

distinctions? 

 

There is no benefit in limiting eligible derivatives based on the complexity of the payoff. 

Where derivatives are used by a manager in order to achieve the investment objective of a 

UCITS fund, a complex derivative may represent the most efficient way of achieving that 

objective; conversely, a series of plain vanilla derivatives may be the most efficient. However, 

a series of vanilla derivatives held in one UCITS are likely to require the same overall degree 

of investment and risk expertise to manage as a single complex derivative and the manager 

should be responsible for deciding which derivatives to invest in that are in the best interest of 

investors.  

The UCITS rules in relation to the risk management of derivatives are extensive and 

comprehensive. Any manager using complex derivative strategies (i.e. whether or not the 

strategy uses a single complex derivative or a series of vanilla derivative) is required to utilise 
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VaR methodology in risk managing the fund.  This ensures that such a manager is using a 

sophisticated and appropriate approach to manage complex risk. 

There may however be merit in clearly distinguishing (but not prohibiting) the types of 

derivatives used by the fund and making that information clearly available to existing and 

potential investors. 

 

 

7. Do you consider that market risk is a consistent indicator of global 

exposure relating to derivative instruments? Which type of strategy 

employs VaR as a measure for global exposure? What is the proportion 

of funds using VaR to measure global exposure? What would be the 

consequence for different stakeholders of using only leverage 

(commitment method) as a measure of global exposure? If you are an 

asset manager, please provide also information specific to your 

business. 

 

We believe that the current dual approach to risk management which is driven by the 

complexity of the derivative strategy employed by the manager is appropriate and robust.  

The commitment approach is simple and, on the face of it, easier to understand than VaR.  

However, it may not fully reflect risks within a portfolio since it does not take into account 

factors such as correlation between assets.  The commitment approach may also appear to 

exaggerate the level of risk in a portfolio – for example, short term interest rate derivatives 

may contribute to leverage calculated on the commitment basis without actually contributing 

significantly to the risk.  A consequence of imposing the commitment approach might be to 

prohibit unnecessarily strategies deploying higher leverage but which actually have relatively 

low risk. 

It would not be in investors’ best interests to try to simplify risk management practices on the 

basis that VaR is complex and may be difficult for investors to understand fully.  Investors are 

better served by ensuring that risk management is done properly and taking into account the 

characteristics of each UCITS.  The current rules provide for such an approach.  It might be 

sensible to review the specific requirements in relation to VaR in order to see to what extent 

they may be improved.   
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8. Do you consider that the use of derivatives should be limited to 

instruments that are traded or would be required to be traded on 

multilateral platforms in accordance with the legislative proposal on 

MiFIR? What would be the consequences for different stakeholders of 

introducing such an obligation? 

 
The use of derivatives should not be limited to instruments that are traded or would be 

required to be traded on multilateral platforms in accordance with the legislative proposal on 

MiFIR.  EMIR already provides adequate measures for OTC derivatives and suitable 

incentives for risk mitigation, both for non cleared (via collateral requirements) and cleared 

derivatives (via CCP clearing).  Transparency is ensured through the reporting requirement to 

trade repositories.  Further restrictions might have the consequence that certain investment 

strategies are no longer possible.  Some funds require tailor made derivatives which are 

neither eligible for trading on multilateral platforms nor eligible for CCP clearing due to their 

bespoke features.  That is the case for certain types of guarantee funds or any other funds 

that need a specific hedging instrument.  The elimination of these type of derivatives might 

raise the funds risks and therefore the investor’s risk.  It may also increase the operational 

costs and limit the availability and flexibility of portfolio managers significantly.  Therefore, 

such limitation may leave investors exposed to market risks, which the portfolio manager 

would have otherwise been able to hedge. 

 

A better solution would be to require a UCITS fund to clearly state in its prospectus what its 

policy is in relation to derivatives trading. 
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Efficient Portfolio Management (EPM) 
 
1. Please describe the type of transaction and instruments that are 

currently considered as EPM techniques. Please describe the type of 

transactions and instruments that, in your view, should be considered as 

EPM techniques. 

 

Existing EPM techniques include securities lending and repo/reverse repo.  In future, EPM 

should also allow the use of securities and cash, received via financing transactions, as 

collateral for other EPM purposes.  This is to satisfy the increasing need to provide initial and 

variation margin as collateral to CCPs and other counterparties.   

 
2. Do you consider there is a specific need to further address issues or 

risks related to the use of EPM techniques? If yes, please describe the 

issues you consider merit attention and the appropriate way of 

addressing such issues. 

 
The Financial Stability Board is due to consider issues in relation to securities lending and 

repos later this year and as such we think any further regulatory intervention should be 

consistent with principles set at an international level.   

 

Further restrictions on the use of EPM techniques should be considered very carefully and 

consideration should be given to the need to use any collateral received for other purposes; 

not for example for rehypothecation or leverage, but re-use in relation to meeting collateral 

margin obligations would be helpful.   

 

Furthermore, an appropriate harmonisation of provisions for EPM techniques across Member 

States would be desirable.  

 
 

3. What is the current market practice regarding the use of EPM 

techniques: counterparties involved, volumes, liquidity constraints, 

revenues and revenue sharing arrangements? 

 
Deutsche Bank selects EPM counterparts according to strict credit and risk standards.  Our 

counterparty basis contains universal banks, federal state banks and international investment 

banks.  We continuously monitor the quality of the underlying collateral pool with regard to 

liquidity, and sufficiency in terms of quantity and quality.  These checks – containing stress 

test scenarios, VaR analysis and others – are performed multiple times a week, in most 

cases on a daily basis.  EPM techniques enhance the return of investors’ portfolios.  Volumes 
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and revenues vary per fund/client and depend on a number of factors, including but not 

limited to (i) the fund portfolio available for EPM techniques, (ii) collateral guidelines (iii) local 

market regulations and (iv) whether the fund is active or passive. 

 
 

4. Please describe the type of policies generally in place for the use of EPM 

techniques. Are any limits applied to the amount of portfolio assets that 

may, at any given point in time, be the object of EPM techniques? Do 

you see any merit in prescribing limits to the amount of fund assets that 

may be subject to EPM? If yes, what would be the appropriate limit and 

what consequences would such limits have on all the stakeholders 

affected by such limits? If you are an asset manager, please provide also 

information specific to your business. 

 
The amount of portfolio assets subject to EPM varies between portfolios and types of 

exposures.  It is necessary for portfolio managers to retain some flexibility around the amount 

of portfolio assets subject to EPM in order to generate an acceptable return for investors. 

 

 
5. What is the current market practice regarding the collateral received in 

EPM? More specifically: 

 

a. are EPM transactions as a rule fully collateralized? Are EPM and 

collateral positions marked-to-market on a daily basis? How often 

are margin calls made and what are the usual minimum 

thresholds? 

 

In our role as an agency securities lending provider for funds managed both internally and by 

third parties, all loan and financing transactions are fully collateralised with suitable margins 

taken as required.  All transactions are marked-to-market on a daily basis and the UCITS 

have the option of choosing the additional protection of a margin shortfall indemnity.   

 
 
b. does the collateral include assets that would be considered as 

non-eligible under the UCITS Directive? Does the collateral 

include assets that are not included in a UCITS fund's investment 

policy? If so, to what extent? 

 
Collateral should always comply with the UCITS directive, but it is possible that collateral that 

falls outside the investment policy of the fund may be used.  As an example, the German 

Investment Act states that the collateral has to fulfil certain criteria (i.e. ECB eligible bonds, 
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equities listed on a regulated market and cash).  Hence, it might be that the collateral 

includes asset types that are not included in a UCITS fund’s investment policy – for example, 

an Asian Equity fund would likely receive collateral that fell outside of its own policy when 

lending its stock.  Collateral eligibility should not follow the UCITS fund’s investment policy as 

such a rule would have significant impact on the ability of a UCITS fund to use EPM 

techniques.  A variety of business opportunities such as equity loans out of an equity UCITS 

fund against government bonds as collateral would not be permitted any longer and would 

exclude the UCITS investors from the additional returns arising from EPM techniques. 

 

We do not believe that accepting collateral that is not included in a UCITS fund’s investment 

policy would lead to an increased risk for the investor. In our opinion the emphasis should be 

on having collateral that is very liquid and sufficiently diversified.  Collateral must be 

considered as a means of secondary recourse with respect to the UCITS entitlement to 

retransfer portfolio assets. In case of a counterparty default the collateral will be liquidated 

and the proceeds will be used to buy the securities in the market. Most important is therefore 

that the collateral is liquid and the sale of collateral and the purchase of the securities can 

take place simultaneously.   

 

It is market practice to take additional margins when lending cross currency (e.g. Japanese 

Equities versus EUR Government bonds) or if taking equities as collateral, in order to 

minimise the risk to the UCITS fund. 

 

 
c. to what extent do UCITS engage in collateral swap (collateral 

upgrade/downgrade) trades on a fix-term basis? 

 
Any term lending which does take place normally takes the form of securities ‘baskets’ with 

the right of substitution.  This means that the UCITS are free to sell/recall any specific 

security.  As a result it is ensured that UCITS can retain their flexibility to fulfil any short-term 

liquidity needs for potential unforeseen withdrawals. 

 
 

6. Do you think that there is a need to define criteria on the eligibility, 

liquidity, diversification and re-use of received collateral? If yes, what 

should such criteria be? 

 
The existing criteria on eligibility, liquidity and diversification are sufficient.  The ability (indeed 

the necessity) for UCITS to be permitted to reuse collateral does however need to be 

clarified; at least to the extent that it can be used as collateral for other EPM techniques.  This 

is even more important in the context of EMIR as variation margin has to be provided in cash.  

Any prohibition of the re-use of the cash leg of a repo transaction will cause liquidity problems 

for a UCITS fund when entering into CCP eligible OTC derivatives because UCITS have to 

be fully invested at all times.  As a consequence there is the risk that a UCITS fund would no 

longer be able to hedge its assets through standardised and CCP eligible OTC derivatives.   
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7. What is the market practice regarding haircuts on received collateral? 

Do you see any merit in prescribing mandatory haircuts on received 

collateral by a UCITS in EPM? If you are an asset manager, please 

provide also information specific to your business. 

 
Current market practice is for collateral margins to be anywhere from zero to +15%.  While 

margins are important, the provision of an indemnity (i.e. provided by the agent lending bank 

for the protection of the fund) should not be ignored as this could potentially offer the UCITS 

greater protection than any margin (for example if the indemnity covers 100% of any 

collateral shortfall in the event of a counterpart’s insolvency). 

 

We do not see any merit in mandatory haircuts; the amount of haircut should be flexible in 

order to account in each individual transaction for the market risk of the collateral and the 

counterparty risk. 

 

In our business as an asset manager we have a collateral matrix for each individual 

counterparty setting out the haircuts applicable to the accepted collateral taking into account 

the credit quality of the counterparty. 

 

 
8. Do you see a need to apply liquidity considerations when deciding the 

term or duration of EPM transactions? What would the consequences be 

for the fund if the EPM transactions were not "recallable" at any time? 

What would be the consequences of making all EPM transactions 

"recallable" at any time? 

 
We do not believe that UCITS should be prohibited from entering into term transactions, but 

rather that the UCITS be allowed to decide if term transactions fit with its own investment 

profile.  Term repo and reverse repo are widely used by the financing markets and historically 

by UCITS.  If a counterparty in reverse repo transaction has a need for short-term liquidity 

during the term as a result of investor withdrawals, then they should be able to enter into a 

balancing repo until the term date.  

 

In the event that a UCITS fund needs to facilitate the redemption of units but has term repo or 

reverse repo transactions which are non-recallable, there are a number of options that could 

be considered, such as using the cash collateral to repay the investor, or borrowing funds to 

do so.  In either of these cases, the net cost of borrowing cash would be analogous to 

realising a loss on the sale of the underlying asset purchased by the fund manager in order to 

permit withdrawals.   
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9. Do think that EPM transactions should be treated according to their 

economic substance for the purpose of assessment of risks arising from 

such transactions?  

 
Yes, but always in combination with the collateral provided for an EPM transaction. 
 

 
10. What is the current market practice regarding collateral provided by 

UCITS through EPM transactions? More specifically, is the EPM 

counterparty allowed to re-use the assets provided by a UCITS as 

collateral? If so, to what extent? 

 
The majority of transactions currently entered into by UCITS are for collateral upgrades (by 

the counterpart), or short covering.  In general, the only reason for the EPM counterparty 

themselves borrowing the collateral is for them to re-use it in some capacity. In any case the 

potential re-use of collateral is governed by the agreement between the counterparties to the 

transaction. As an additional protection, the collateral taker is obliged to return re-used 

collateral upon request within a regular settlement cycle (i.e. t+2 / t+3 depending on the 

underlying instrument).  In the case that the security is not returned in time, potential default 

measures will be governed by the underlying contractual relationship.  

 

 
11. Do you think that there is a need to define criteria regarding the 

collateral provided by a UCITS? If yes, what would be such criteria? 

 
It is unclear what the purpose of such an approach would be.  The criteria is determined by 

the recipient, i.e. the broker or CCP with which the UCITS has opened its contractual 

relationship.      

 

 
12. What is the market practice in terms of information provided to investors 

as regards EPM? Do you think that there should be greater transparency 

related to the risks inherent in EPM techniques, collateral received in the 

context of such techniques or earnings achieved thereby as well as their 

distribution? 

 
Market practice around the information provided to investors generally varies between fund 

providers.  We would welcome more harmonised standards around transparency. 

 

Deutsche Bank informs its investors about the usage of EPM techniques in a number of 

ways. Firstly, there is a clear description of the usage of EPM techniques in the fund sales 

prospectus. In addition, regular reporting (such as the regulatory year end reporting) contains 
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information about collateral and securities which where lent out during the reporting period, 

plus the securities lending fees credited to the UCITS account.  Transparency standards 

around EPM techniques should be harmonised upwards in order to inform investors in an 

efficient, standardised and comparable way. 
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OTC Derivatives 

 
1. When assessing counterparty risk, do you see merit in clarifying the 

treatment of OTC derivatives cleared through central counterparties? If 

so, what would be the appropriate approach? 

 
Rules around the use of derivatives should treat both centrally cleared and OTC derivatives 

equally in order to avoid creating a “multi-tiered” UCITS regulatory framework. Rules dealing 

with counterparty risk should take into account the fact that both types of derivatives have 

efficient risk mitigation mechanisms. The use of OTC derivatives for investment purposes are 

a valuable tool for managers of UCITS funds and investors benefit from a wider range of 

available underlyings and exposures tailored to their specific requirements. 

 

 
2. For OTC derivatives not cleared through central counterparties, do you 

think that collateral requirements should be consistent between the 

requirements for OTC and EPM transactions? 

 
The collateral requirements for OTC derivatives not cleared through central counterparties 

and EPM techniques should be consistent.  However, these requirements should only set 

qualitative criteria.  The actual collateral should be able to be negotiated bilaterally between 

the UCITS fund and its counterparties.  The need for harmonisation also applies to rules 

around transparency with regards to OTC derivatives, EPM and their collateralisation 

mechanisms. 

 

 
3. Do you agree that there are specific operational or other risks resulting 

from UCITS contracting with a single counterparty? What measures 

could be envisaged to mitigate those risks? 

 
It is difficult to see how contracting with a single counterparty would introduce any specific 

operational and other risks which do not exist, or which are even greater, with multiple 

counterparties.  

At the outset, it should be recognised that according to the UCITS Directive derivative 

counterparty risk is at all times limited to 10% of a fund’s NAV.  Introducing multiple 

counterparties increases the percentage of possible counterparty risk, e.g. a fund with three 

counterparties could have a maximum derivative counterparty risk of 30% (comprising of 10% 

to each counterparty).  

When assessing counterparty risk, the quality of counterparties is the important factor.  A 

fund with a 5% counterparty risk to an entity with an AA rating would be considered to have a 
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higher credit quality of its portfolio than a fund with 2.5% exposure to an entity with an AA 

rating and 2.5% exposure to an entity with a BBB rating. The latter would result in a 5% 

derivative exposure with an average rating of A. 

In addition, contracting with a single counterparty offers advantages such as: 

 Rather than creating operational risk, contracting with a small number or even a single 

counterparty actually creates operational efficiency. Most counterparties utilise their 

individual trading and booking systems and the operations of a UCITS fund trading with 

these counterparties therefore need to be set accordingly.  Increasing the number of 

counterparties can increase operational risks. 

 

 For investors, transparency on counterparty exposure is crucial in order to assess the 

level of derivative counterparty risk and counterparty quality of a UCITS fund. Where a 

UCITS fund is dealing with only one counterparty, investors need only assess the quality 

of a single entity and can rely on consistency in terms of the fund’s exposure.  Introducing 

a large number of counterparties can make it harder and more complex for investors to 

assess the quality of counterparties to the fund. 

 
4. What is the current market practice in terms of frequency of calculation 

of counterparty risk and issuer concentration and valuation of UCITS 

assets? If you are an asset manager, please also provide information 

specific to your business. 

 
All of our funds are valued and marked-to-market on a daily basis, which includes the 

valuation of the derivatives, calculation of the counterparty exposure and issuer calculation.  

We believe this to be standard market practice.  

 
5. What would be the benefits and costs for all stakeholders involved of 

requiring calculation of counterparty risk and issuer concentration of the 

UCITS on an at least daily basis? 

 
Whilst we calculate daily for all our funds, we understand that this may not be possible for all 

UCITS as not all UCITS have daily liquidity and valuation windows.  For such funds, a daily 

calculation could result in the need to rely on artificial and indicative valuations and may 

prove misleading. 

 
6. How could such a calculation be implemented for assets with less 

frequent valuations? 
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Funds investing in assets with less frequent valuations would have to rely on artificial and 

indicative valuations and may have to use proxy assets, which may not always present a 

reliable valuation.  
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Extraordinary Liquidity Management Tools 

 
1. What type of internal policies does a UCITS use in order to face liquidity 

constraints? If you are an asset manager, please provide also 

information specific to your business. 

 

In the event of liquidity constraints, UCITS funds allow the manager to refuse redemption 

requests in excess of 10% of the relevant total NAV of the fund.  In such a scenario, received 

redemption requests may be spread over multiple dealing days to reflect the liquidity 

available in the relevant underlying market. 

 

Deutsche Bank, in order to prepare for liquidity constraints arising, the risk management 

function of a UCITS fund, among other things, monitor the liquidity surplus, i.e. the asset 

liquidity less expected net outflows. In order to recognise and accommodate potential liquidity 

constraints early, a risk management process which includes clear reporting on a daily basis, 

warning thresholds, and a clear governance structure with enhanced contingency planning 

measures is in place.  

 

 
2. Do you see a need to further develop a common framework, as part of 

the UCITS Directive, for dealing with liquidity bottlenecks in exceptional 

cases? 

 
In our view, the current regulations are adequate enough and allow for UCITS managers to 

act in the best interest of investors whilst taking into account available market liquidity. 

 
3. What would be the criteria needed to define the "exceptional case" 

referred to in Article 84(2)? Should the decision be based on quantitative 

and/or qualitative criteria? Should the occurrence of "exceptional cases" 

be left to the manager's self-assessment and/or should this be assessed 

by the competent authorities? Please give an indicative list of criteria. 

 
It may be useful for regulations and/or guidelines to include a non-exhaustive list of situations 

such as market stress, closure of relevant exchanges and financial distress situations when 

the fund manger cannot dispose of portfolio assets, under which the manager of a UCITS 

fund may consider suspending redemptions.  Any rules should include clear requirements 

regarding filing of such instances with the relevant competent authority and record keeping by 

the UCITS. 
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4. Regarding the temporary suspension of redemptions, should time limits 

be introduced that would require the fund to be liquidated once they are 

breached? If yes, what would such limits be? Please evaluate benefits 

and costs for all stakeholders involved. 

 
We do not think that time limits should be introduced. It is not the case that after a predefined 

period the market will be able to accommodate the liquidation of assets at prices that do not 

disadvantage investors.  The decision and responsibility to liquidate the fund must remain 

with the fund manager. 

 

5. Regarding deferred redemption, would quantitative thresholds and time 

limits better ensure fairness between different investors? How would 

such a mechanism work and what would be the appropriate limits? 

Please evaluate benefits and costs for all the stakeholders involved. 

 
As outlined in question 4, hard limits may disadvantage longer term investors as losses may 

have to be crystallised.  

 

It may be more appropriate to work on improving the transparency around the liquidity of a 

portfolio. For example, similar to the current Risk and Reward Indicator (SRRI) portfolio 

managers could indicate portfolio liquidity through the use of an “expected portfolio liquidity 

factor”, for example on a scale of 1-10 to help investors understand the liquidity of a certain 

fund. 

 

 
6. What is the current market practice when using side pockets? What 

options might be considered for side pockets in the UCITS Directive? 

What measures should be developed to ensure that all investors' 

interests are protected? Please evaluate benefits and costs for all the 

stakeholders involved. 

 
It is not clear that such possibilities are consistent with the objectives and principles of the 

UCITS directive. 
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7. Do you see a need for liquidity safeguards in ETF secondary markets? 

Should the ETF provider be directly involved in providing liquidity to 

secondary market investors? What would be the consequences for all 

the stakeholders involved? Do you see any other alternative? 

 
Currently at least one qualified market making entity is required to be involved for each ETF 

listing in accordance with the relevant stock exchange rules. 

 

This requirement, together with the current market practice to work with a larger number of 

market makers where practicable is sufficient to support secondary market liquidity for ETFs. 

Should any rules need to be introduced, they should be set at the trading venue level.  

The introduction in MIFID of trade reporting for all ETFs admitted to trading on a trading 

venue will be beneficial in providing information as to the turnover and liquidity in each ETF 

instrument available to investors and other market participants. This will help investors take a 

more informed view as to the secondary market liquidity available in ETFs.  

 

 
8. Do you see a need for common rules (including time limits) for execution 

of redemption orders in normal circumstances, i.e. in other than 

exceptional cases? If so, what would such rules be? 

 

Such rules may not be in the interest of investors in terms of best execution.  The rules 

around redemption orders for each fund must be consistent with the liquidity available in the 

underlying markets and therefore one common time limit for all portfolios would not be 

appropriate. 
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Depository Passport 
 
1. What advantages and drawbacks would a depositary passport create, in 

your view, from the perspective of: the depositary (turnover, jobs, 

organisation, operational complexities, economies of scale …), the fund 

(costs, cross border activity, enforcement of its rights …), the competent 

authorities (supervisory effectiveness and complexity …), and the 

investor (level of investor protection)? 

 

We support the introduction of a depositary passport. This would create more choice for 

UCITS, enabling them to choose the depository that offers the best service suited to the 

needs of the UCITS fund and its investors.  It would also likely lead to further benefits in 

terms of reduced costs resulting from economies of scale at the relevant depository.  

 

Further, the introduction of harmonised requirements in every country would reduce 

operational complexity for those organisations that have UCITS operating cross border – 

providing member states are not permitted to impose any additional requirements or 

obligations on the operation of a depository.  

 

In order to put in place an effective depository passport regime, there are a number of hurdles 

that need to be completed, including the harmonisation of rules governing the definition of 

safekeeping duties and the oversight functions.  Some of these points are clarified in the 

proposed amendments to the UCITS V directive. 

 

2. If you are a fund manager or a depositary, do you encounter problems 

stemming from the regulatory requirement that the depositary and the 

fund need to be located in the same Member State? If you are a 

competent authority, would you encounter problems linked to the 

dispersion of supervisory functions and responsibilities? If yes, please 

give details and describe the costs (financial and non-financial) 

associated with these burdens as well as possible issues that a 

separation of fund and depositary might create in terms of regulatory 

oversight and supervisory cooperation. 

 

See our response to Question 1 of this section. 
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3. In case a depositary passport were to be introduced, what areas do you 

think might require further harmonisation (e.g. calculation of NAV, 

definition of a depositary's tasks and permitted activities, conduct of 

business rules, supervision, harmonisation or approximation of capital 

requirements for depositaries…)? 

 

We agree that the areas listed above would need harmonisation.  However, further areas 

would need to be aligned between jurisdictions, such as (i) liability regimes, (ii) authorisation 

requirements (iii) regulatory reporting requirements on the funds the depository holds assets 

for and (iv) a harmonised recognition regime for already existing depositories.  

 

A passport-regime not only between countries but also between funds, i.e. allowing a 

depository for a UCITS fund to also offer services for AIFMs and vice versa might also merit 

consideration and further analysis. 

 

4. Should the depositary be subject to a fully-fledged authorisation regime 

specific to depositaries or is reliance on other EU regulatory frameworks 

(e.g., credit institutions or investment firms) sufficient in case a passport 

for depositary functions were to be introduced? 

 
We would suggest that any depository authorisation should be incorporated within the EU 

regulatory framework regulating credit institutions and investment firms.  A separate 

permission could be granted for the right to act as a depository.  Given the new requirements 

being introduced in UCITS V in terms of liability, the need for additional capital would be 

ensured through the new capital requirements rules.  

 

5. Are there specific issues to address for the supervision of a UCITS 

where the depositary is not located in the same jurisdiction? 

 

If the UCITS is supervised by a different competent authority than the depository a potential 

different interpretation of the legal requirements might result in additional reporting 

requirements for the depository to the home/host regulator. The reporting requirements 

should therefore be clarified by ESMA.  

 

An additional issue could relate to different securities laws in the respective countries, which 

could result in differences in the consideration of ownership / finality / asset segregation. The 

future securities law legislation could address some of these issues and reduce the risks 

stemming from the different jurisdictions. 
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Money Market Funds 
 
 
1. What role do MMFs play in the management of liquidity for investors and 

in the financial markets generally? What are close alternatives for 

MMFs? Please give indicative figures and/or estimates of cross-elasticity 

of demand between MMFs and alternatives. 

 

MMFs act as intermediaries between shareholders seeking liquid investments and 

diversification of credit risk exposure and borrowers seeking short term funding.   The 

alternatives to MMFs include time deposits, direct investments in money market instruments 

and ultra-short-bond-Funds.   

 
 
2. What type of investors are MMFs mostly targeting? Please give 

indicative figures. 

 
MMFs are used by institutional investors (including corporates seeking liquid investments), 

retail investors and financial institutions.  The portion of retail investors is falling, at least in 

part due to the low-interest rate environment and attractive time-deposits from banks.  

 

3. What types of assets are MMFs mostly invested in? From what type of 

issuers? Please give indicative figures. 

 
MMFs are mostly invested in high quality, short-term debt such as government bills, 

commercial paper,  certificates of deposit, floating rate notes, short term bonds, and time-

deposits from mainly financial issuers, corporates, agencies, governments and supranational 

organisations. 

 

4. To what extent do MMFs engage in transactions such as repo and 

securities lending? What proportion of these transactions is open-ended 

and can be recalled at any time, and what proportion is fixed-term? What 

assets do MMFs accept as collateral in these transactions? Is the 

collateral marked-to-market daily and how often are margin calls made? 

Do MMFs engage in collateral swap (collateral upgrade/downgrade) 

trades on a fixed-term basis? 

 
MMFs typically engage in transactions such as repo and securities lending only to small 

extent, approx. 5% of fund’s volume, all of which is recallable at any time.  Typically, MMFs 
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only accept cash or “investment grade” bonds with rating-respective hair-cuts as collateral.  

Collateral is marked to market daily, with daily margin calls.  Repo/securities lending is a 

standardised process for all funds. Downgrades lead to additional collateral postings or 

replacement of collateral. 

 
 
5. Do you agree that MMFs, individually or collectively, may represent a 

source of systemic risk ('runs' by investors, contagion, etc…) due to 

their central role in the short term funding market? Please explain. 

 

MMFs are important providers of short-term funding to financial institutions, businesses and 

governments.  However, in the EU they remain relatively small.  In general, all kind of funds 

are vulnerable to runs because shareholders have an incentive to redeem their shares before 

others do when there is the perception the fund might suffer a loss.  The regulatory 

framework in place in the EU seeks to address these risks and is, in our view, adequate. 

 

For example, under usual market conditions, MMFs have daily liquidity in line with the short-

term debt instruments they invest in, limiting any liquidity transformation.  Events such as 

financial market turbulence where the underlying investments do not have daily liquidity are 

addressed by the UCITS liquidity risk management rules (the majority of MMFs are UCITS).  

 

 

6. Do you see a need for more detailed and harmonised regulation on 

MMFs at the EU level? If yes, should it be part of the UCITS Directive, of 

the AIFM Directive, of both Directives or a separate and self-standing 

instrument? Do you believe that EU rules on MMF should apply to all 

funds that are marketed as MMF or fall within the European Central 

Bank's definition? 

 

Any new rules relating to MMFs should be contained with the UCITS Directive and for those 

MMFs that are not UCITS, the AIFMD legislation.  There is a case to be made for requiring all 

MMFs that market themselves as such to be required to be UCITS compliant. 

 

7. Should a new framework distinguish between different types of MMFs, 

e.g.: maturity (short term MMF vs. MMF as in CESR guidelines) or asset 

type? Should other definitions and distinctions be included? 

 

ESMA guidelines already contain an appropriate distinction between different types of MMF 

and ensure appropriate communication of MMF investment policies to underlying investor.  

The two main drivers of risk: duration risk and credit risk are part of the ESMA framework.  
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Valuation and Capital 
 
 
1. What factors do investors consider when they make a choice between 

CNAV and VNAV? Do some specific investment criteria or restrictions 

exist regarding both versions? Please develop. 

 
Most investors in Europe are used to CNAV funds which maintain a constant value and have 

a monthly dividend payment.  Those who invest into VNAV funds (mainly French investors) 

are usually buying daily income accumulating funds.  Most of those VNAV funds are using a 

mixed asset valuation method (CPs and CDs are based upon amortised cost accounting and 

FRNs or fixed bonds are marked to market).  We do not see a real difference in the type of 

MMF other then difference in income recognition. Investors choose different funds for 

different accounting requirements, tax reasons, cash flow planning (which is complicated by 

VNAV valuation) and administration costs. 

 

2. Should CNAV MMFs be subject to additional regulation, their activities 

reduced or even phased out? What would the consequences of such a 

measure be for all stakeholders involved and how could a phase-out be 

implemented while avoiding disruptions in the supply of MMF? 

 

Regulation should be based on the economic risks posed, with similar risks being treated in 

an equivalent manner.  To this end, we do not believe that regulation should be differentiated 

on the basis of valuation method used alone. 

 

 

3. Would you consider imposing capital buffers on CNAV funds as 

appropriate? What are the relevant types of buffers: shareholder funded, 

sponsor funded or other types? What would be the appropriate size of 

such buffers in order to absorb first losses? For each type of the buffer, 

what would be the benefits and costs of such a measure for all 

stakeholders involved? 

 
We do not consider capital buffers as an adequate solution.  They would only postpone a 

deviation on the value of CNAV funds in times of stress.  As investors would know the size of 

such buffer it would simply serve to bring forward a run as investors leave early in order to 

take advantage of the buffer. 

 

Such an approach would also raise questions such as what size the buffer should be, to 

whom it belongs when investors choose to redeem shares and the status of investors in 
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terms of loss absorption (such as whether they benefit from some form of loss protection or 

not). 

 
 
4. Should valuation methodologies other than mark-to-market be allowed in 

stressed market conditions? What are the relevant criteria to define 

"stressed market conditions"? What are your current policies to deal 

with such situations? 

 
Market stress can have different reasons and effect.  As observed during the financial crisis, 

certain market segments dried up following the Lehman bankruptcy.  However, this did not 

mean that all underlying assets were necessarily at risk.  The high credit quality and the very 

short tenures of the assets money market funds are investing in are the reason to allow an 

amortised cost accounting.  Nevertheless, it could be helpful to require MMFs to have a daily 

marked to market cross check of the portfolios in case of a stress scenario (having in mind 

that many of the assets might not have a liquid market price in such scenarios). 
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Liquidity and Redemptions 
 
 
1. Do you think that the current regulatory framework for UCITS investing 

in money market instruments is sufficient to prevent liquidity 

bottlenecks such as those that have arisen during the recent financial 

crisis? If not, what solutions would you propose? 

 
The current regulatory framework is sufficient. MMFs act as intermediaries between 

shareholders seeking liquid investments and borrowers seeking short term funding and serve 

as an important source of financing for governments, businesses and financial institutions.  

Redemption restrictions or fees would significantly undermine the benefits of this instrument. 

 

The majority of MMFs are UCITS, which allows funds to take up to 10% credit/leverage. 

While money market funds do not generally make use of such possibility it could make sense 

to use it in times of stress.  The fund could place Repo transactions and use the cash 

received to fulfil extraordinary redemptions.  

 

2. Do you think that imposing a liquidity fee on those investors that redeem 

first would be an effective solution? How should such a mechanism 

work? What, if any, would be the consequences, including in terms of 

investors' confidence? 

 
Liquidity fees would undermine the benefits of MMF, which stand for daily redeemability.  

Such an approach may also undermine stability as it would give an incentive to engage in a 

pre-emptive run if investors fear that the liquidity fee may be imposed in the event of market 

stress. However, the Board of Directors should have the right to impose liquidity fees if 

deemed necessary to protect remaining investors. 

 

3. Different redemption restrictions may be envisaged: limits on share 

repurchases, redemption in kind, retention scenarios etc. Do you think 

that they represent viable solutions? How should they work concretely 

(length and proportion of assets concerned) and what would be the 

consequences, including in terms of investors' confidence? 

 
The UCITS directive provides for national supervisors to be able to suspend redemptions of 

shares, where deemed necessary to protect investors.  Further restrictions are hard to justify 

from an investors perspective because they would further restrict a shareholder’s ability to 

freely redeem a portion of his holdings.  In general, a key aspect of MMF liquidity risk 

management lies on the knowledge of the funds’ shareholders and an analysis of historical 

cash-flows. 
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4. Do you consider that adding liquidity constraints (overnight and weekly 

maturing securities) would be useful? How should such a mechanism 

work and what would be the proposed proportion of the assets that 

would have to comply with these constraints? What would be the 

consequences, including in terms of investors' confidence? 

 
Liquidity constrains for money market funds are already in place as part of the ESMA 

guidelines; additional liquidity constraints would lead to decreasing portfolio returns and 

reduced attractiveness of MMFs.  The small gain in confidence from this option would unlikely 

offset the negative implications. 

 

5. Do you think that the 3 options (liquidity fees, redemption restrictions 

and liquidity constraints) are mutually exclusive or could be adopted 

together? 

 
Since all three options seek to address the same perceived risk, they are more likely to be 

mutually exclusive.  However, as noted above, we believe each option also involves 

significant costs and it is not clear that these costs outweigh the perceived benefits.   

 

6. If you are a MMF manager, what is the weighted average maturity (WAM) 

and weighted average life (WAL) of the MMF you manage? What should 

be the appropriate limits on WAM and WAL? 

 

Deutsche Bank has a range of MMF funds with WAMs and WALs both below and up to the 

limits existing in ESMA guidelines, we believe the limits as they exist are appropriate. 
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Investment criteria and rating 
 
1. Do you think that the definition of money market instruments (Article 

2(1)(o) of the UCITS Directive and its clarification in Commission 

Directive 2007/16/EC16) should be reviewed? What changes would you 

consider? 

We believe the definition as drafted is appropriate. 

 

2. Should it be still possible for MMFs to be rated? What would be the 

consequences of a ban for all stakeholders involved? 

 
A MMF Rating is an external quality-seal and shows the assessment of an independent 

agency. The rating process provides external sources of information and opinions to 

investors. It also imposes discipline on funds in order to retain their ratings.  Standards 

around ratings have already been increased considerably via three credit rating agencies 

regulations since 2008. 

 

Without a rating the investor would have to rely on their own and/or the asset managers 

capability to assess credit quality.  Many corporate treasury departments insist on "AAA" 

rated instruments to be used for their short term operations.  A ban on MMF ratings would 

require the investor to change its investment guidelines, which should not be an issue if 

enough interim-period is granted.  

 

3. What would be the consequences of prohibiting investment criteria 

related to credit ratings? 

 
The fund manager would need to undertake an internal-credit-assessment without external 

rating guidance.  To ensure investor confidence for this kind of "subjective" evaluation the 

asset-manager has to make the process transparent and show a track record in credit-risk 

management. Additionally without investment criteria related to credit ratings the fund 

manager would not be forced to sell assets on rating downgrades. 

 

4. MMFs are deemed to invest in high quality assets. What would be the 

criteria needed for a proper internal assessment? Please give details as 

regards investment type, maturity, liquidity, type of issuers, yield etc. 

 
The criteria should include at a minimum, outstanding volume, market liquidity, frequency of 

pricing, industry sector, corporate structure of ownership, capital ranking, shareholder 

structure, and legal framework.  
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Long-term investments 
 
1. What options do retail investors currently have when wishing to invest in 

long-term assets? Do retail investors have an appetite for long-term 

investments? Do fund managers have an appetite for developing funds 

that enable retail investors to make long-term investments? 

 

Retail investors across Europe have an appetite and a need for long-term investments, 

especially in light of personalised pension plans.  Currently, retail investors may hold equity, 

bond and other funds for long term investment purposes.  Such funds may either be open-

ended funds, in which the investor is subject to market movements and hence may be at risk 

not to have the necessary capital at his disposal at the required time.  Other funds may 

provide investors with specific payouts to more closely match investors’ capital needs. In all 

cases, UCITS funds have constraints with regards to investing in less liquid long-term assets. 

In our view, there would be support from both fund managers and retail investors to have 

access to investments in high-quality assets, which may need to have a long term investment 

horizon due to a lack of market liquidity.  

 

In Germany retail investors can invest into open-end real estate funds (OEFs) which are 

regulated investment vehicles providing the investor access to broad diversified direct real 

estate investments. The funds allow investors to redeem their shares on a daily basis with 

some restrictions, such as the minimum holding period of two years and a twelve month 

period for the notification of redemption. Share prices of OEFs are in the range of 40 to 100 

EUR per share.  In addition German retail investors can buy shares of closed end funds. 

Closed end funds are unregulated investment vehicles in most cases established as limited 

partnerships.  Minimum subscription amounts for this kind of funds are usually 10,000 – 

15,000 EUR.   

 

Retail clients look for diversification and inflation protection by investing part of their holdings 

into “real assets” which in most cases can be classified as long-term investments.  For 

example, inflows in open-end real estate funds have been 1.2bn EUR in 2011, and 2.0bn 

EUR in the first half of 2012, inflows in closed-end funds in 2011 were 5.9bn EUR and 1.7bn 

EUR in the first half of 2012. 

 

 
2. Do you see a need to create a common framework dedicated to long-

term investments for retail investors? Would targeted modifications of 

UCITS rules or a stand-alone initiative be more appropriate? 

 
 
To build up a well diversified portfolio – including different types of long-term investments - 

with an appropriate size, it is material to have a product with an open-ended fund structure 

which allows liquidity inflows over a longer time period through the regular issuance of fund 

units, also in small share sizes for retail investors.   
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A common framework for long-term investments would be helpful as long-term investments 

for retail investors share a lot of similarity. It could facilitate fund establishment and help in 

developing a new segment for retail investors dedicated towards long-term investing.  There 

are arguments for modifications within UCITS but there is also a case for a stand-alone 

initiative. 

 

Targeted modifications of the UCITS rules would allow long-term investments form an 

integrated part of the UCITS framework.  This would contribute to long-term investments 

forming an integral part of a clients portfolio and overall asset allocation.  Having long-term 

investments integrated in the UCITS framework should also enhance transparency for this 

segment applying most of the standards of the UCITS Directive to this asset segment.  

 

Alternatively, such an initiative might be more appropriate as a stand-alone framework since 

long term investments inherently may need to contradict certain liquidity requirements under 

UCITS. In our view, it is important to maintain the current market perception of UCITS as a 

framework for highly regulated, liquid investment schemes.  A stand-alone framework could 

help achieving the goals of such long-term investments better by tailoring of such schemes to 

the requirements of long-term retail investors. 

 
 
3. Do you agree with the above list of possible eligible assets? What other 

type of asset should be included? Please provide definitions and 

characteristics for each type of asset. 

 

Yes.  It could usefully be clarified that infrastructure investments should not only be projects 

but also mature infrastructure assets.  Besides real estate, an appropriate scope might also 

include timber, farmland and mining as well as ships and aeroplanes.  We would also include 

loan investments into the list of possible eligible assets. Such assets would support the 

objective of providing a long-term financing, e.g. for infrastructure investments in Europe, 

thereby having a risk position which is minor in comparison to equity, and would be - due to 

stable cash-flow of loan investments – attractive for retail clients.   

 

4. Should a secondary market for the assets be ensured? Should minimum 

liquidity constraints be introduced? Please give details. 

 
In general we see two main options for  ensuring liquidity in a long-term investment fund. 

First, a stock-market listing, and second, clear redemption limits (e.g. time-limits, gating, 

queues). 

 

Liquidity considerations in general play a major role for retail investors although this is often 

overstated.  Long-term investments should always be seen as part of the total asset 

allocation of an individual client in a portion of the investment portfolio with a medium to long-

term horizon.  Liquidity in this case is naturally more focused on serving clients’ unexpected 
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cash short falls (e.g. in emergency situations).  A secondary market can be considered as a 

means to match willing buyers with willing sellers. 

 

If a secondary market is not considered necessary to be a requirement, the fund will need to 

have liquidity windows, which exceed the liquidity of the underlying asset, with a clear plan on 

the part of the fund manager as regards cash and liquidity management.  Generally, the 

positive funding impact this type of investment vehicle may have on the invested assets may 

be more significant on the basis of a longer term buy-and-hold strategy. 

 

 

5. What proportion of a fund's portfolio do you think should be dedicated 

to such assets? What would be the possible impacts? 

 

The proportion of the portfolio dedicated to such assets depends on the liquidity the funds are 

required to provide to their investors.  Generally speaking, due to the illiquid nature of the 

assets, a higher frequency of possible investor subscriptions and redemptions will force the 

fund manager to hold a higher cash position, i.e. stay un-invested. We believe that in order to 

maximize the funding impact, a relatively high proportion of the portfolio should be dedicated 

to such assets. 

 

Specific figures will also depend on the nature of the regulations and the included asset 

classes.  One might consider a model where up to 85% of a dedicated fund could directly 

invest into long term assets, with the remaining 15% of such a fund portfolio invested into 

high liquid securities/assets so that there is a sufficient liquidity reserve in place on a fund 

level to serve limited redemption requests.  

 

6. What kind of diversification rules might be needed to avoid excessive 

concentration risks and ensure adequate liquidity? Please give 

indicative figures with possible impacts. 

 

Rules will be needed to ensure excessive concentration within the fund is avoided and to 

allow the sale of part of the assets to generate liquidity on the funds level.  The risk and 

reward profile of this type of investment needs to be clear so investors can choose the 

appropriate risk profile and investment horizon.  It may not be necessary to have a cross-

border or “cross-exposure” diversification – funds could also be implemented as building-

blocks.  For example, investors having a view on infrastructure projects in a specific member 

state may not want to have their investment exposure diluted by including projects in another 

member state or in a different industry. 
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7. Should the use of leverage or financial derivative instruments be 

banned? If not, what specific constraints on their use might be 

considered? 

 

The use of leverage or financial derivatives should not be banned per se, however it should 

be subject to the condition that their use is linked to the underlying asset and enhances the 

fund management, e.g. is used for cash management and hedging purposes.  

 

8. Should a minimum lock-up period or other restrictions on exits be 

allowed? How might such measures be practically implemented? 

 
A minimum lock-up period and other exit restrictions (e.g. notification period regarding 

redemptions) on exits should be allowed.  This will ensure that retail customers investing into 

these types of funds have the intention to invest long-term and are not attracted to just short 

term investments.  It would also protect remaining investors in a fund. In no event should an 

investor be allowed to invest into long-term assets with a short-term strategy.  One 

requirement would be that the fund keeps a record over all shareholders.  

 
 

9. To ensure high standards of investor protection, should parts of the 

UCITS framework be used, e.g. management company rules or 

depositary requirements? What other parts of the UCITS framework are 

deemed necessary? 

 

Using the suggested parts of the UCITS framework will allow fund companies currently active 

in the UCITS space to leverage their existing infrastructure to support this type of investment 

vehicle quickly and efficiently.  At the same time, it would help instil investor confidence in this 

new investment vehicle. However, as mentioned above, it would be important, that this type 

of investment vehicle would not fall under the standard UCITS framework in order to avoid a 

dilution of what UCITS currently stands for in a European and global context. 

 

10. Regarding social investments only, would you support the possibility for 

UCITS funds to invest in units of EuSEF? If so, under what conditions 

and limits? 

 

We are generally supportive of this proposal under the assumption that there is either a liquid 

secondary or primary market in units of EuSEF. If so, units of EuSEF should be regarded 

similar to units of UCITS and UCITS investing in units of EuSEF should be subject to the 

corresponding diversification rules.  
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Improving UCITS IV 
 
1. Do you think that the identified areas (points 1 to 4) require further 

consideration and that options should be developed for amending the 

respective provisions? Please provide an answer on each separate topic 

with the possible costs / benefits of changes for each, considering the 

impact for all stakeholders involved. 

 
Fund Mergers 
 
The requirement to send information of a merger to all investors, i.e. of the merging and of 

the receiving fund, render it difficult to merge small funds into large funds due to the costs of 

the durable medium (in most cases a hard copy is the “durable medium”).  It should not be 

required to send the information of a merger to the receiving fund investors as there is no 

major impact for the receiving fund.  The receiving fund receives only assets within its 

investment guidelines, costs have to be borne by the investment company and not the fund, 

so that to our knowledge no further impact is expected for the receiving fund. Information on 

the merger for the receiving fund could be provided via the webpage of the receiving fund. 

 

In many cases the only alternative for small funds is the liquidation of the fund, often this 

might not be in the interest of the investors. 

 
Notification procedure 
 
Regulator-to-regulator notification is fine. This process should be extended to the on-going 

changes, as investment companies have to maintain two different processes, one for the first 

time registration and one for the ongoing maintenance.  

 

With regulator-to-regulator communication it would be ensured that all approved changes are 

communicated to the distribution country in time. 

 

We would appreciate clarification that the registration is based on the sub-fund level and that 

all share-classes are registered automatically if the fund is registered. 

 

2. Regarding point 5, do you consider that further alignment is needed in 

order to improve consistency of rules in the European asset 

management sector? If yes, which areas in the UCITS framework should 

be further harmonised so as to improve consistency between the AIFM 

Directive and the UCITS Directive? Please give details and the possible 

attached benefits and costs. 
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Alignment with AIFMD 
 
As AIFMD is not implemented yet we cannot evaluate if further alignment is needed.  But as 

AIFMD is addressed to the manager and the UCITS Directive to the manager and the product 

itself, an alignment might not in all cases be sensible.  For example an alignment in liquidity 

rules seems not to be sensible as the structure of an AIF is often not based on liquidity, e.g. 

closed-ended funds, so that from a product point of view an alignment is contradictory to the 

target of the fund.  The same for risk-management, the structure of an AIF requires a different 

set-up and different rules. UCITS and AIF are not comparable in this regard. 

 

However, it might be useful to have identical custodian tasks for funds investing in financial 

instruments. This might ease the custodian’s processes and have a scaling effect on costs.  

And while the underlying of an AIF and a UCITS fund might be quite different, the actual 

handling might be similar and hence enable service providers to offer similar services to 

different Funds from a common platform, which ultimately should be beneficial for investors. 

 
Additional areas for improvement: volatility bands 
 
An analysis undertaken by Thomson Reuters (www.funds.uk.reuters.com) shows that over 49 
per cent of all funds analysed fall within SRRI bandings 6 or 7, largely reflecting the 
proportion of the European universe that is made up of equity funds. Over 31 per cent of 
funds fall within bandings 3 and 4, where most bond funds are categorised.  
 
Further analysis should be undertaken into the proportion of funds within different asset 
classes that have experienced different levels of risk. It provides an overview of equity funds’ 
SRRI bandings, almost all funds falling in bandings 6 or 7 (58.8 per cent and 35.7 per cent 
respectively).  For bond funds, nearly three quarters sit in bandings 3 or 4.  The vast majority 
of funds that sit outside bands 3 and 4 are either short-term bond funds (less risky) or 
emerging market or high yield funds (more risky).  
 
These findings illustrate that the vast majority of funds within the two main asset types sit 
within just two SRRI bandings each.  So the volatility of funds’ performance falls broadly 
within a narrow range of the SRRI bandings that ESMA has defined. 
 
It may therefore be useful to revisit the SRRI bands again and broaden the range of the SRRI 
bands to ensure a more reasonable spread of the funds within the SRRI range and with this a 
better orientation for the investor. 
 
 
Additional areas for improvement: disclosure of leverage in Sales Prospectus 
 
New risk management regulations according to UCITS IV and defined by ESMA lead to new 

management descriptions in the sales prospectuses, especially relating to the leverage of the 

fund because of the use of derivatives. Due to the calculation method the leverage may 

exceed twice the value of the assets of the fund although the risk behind it does not. This 

might lead to misunderstandings for the investor. 


