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Introduction 

BNP PARIBAS SECURITIES SERVICES welcomes the European Commission initiative to 

launch a new consultation on the UCITS Directive as it is the opportunity to identify to what 

extent further aspects should be covered by the European legislation with an objective of 

further harmonisation at the European level.  

 

BNP PARIBAS SECURITIES SERVICES is concerned by many aspects covered by the 

consultation as it is a major European player in the depositary activity and all activities 

related to asset servicing with a presence in most European markets. In these conditions, 

BNP PARIBAS SECURITIES SERVICES can provide the European Commission with a very 

constructive view on concrete and operational aspects that need to be taken into 

consideration where defining the depositary function and topics related to the functioning of 

UICTS funds.  

 

One key priority for BNP PARIBAS SECURITIES SERVICES is to make proposals which 

enhance the harmonisation of the depositary function at the European level and which also 

reinforce the level of investor protection within the EU.  In these conditions, BNP PARIBAS 

SECURITIES SERVICES will bring its contribution for the questions related to the depositary 

passport, EPM techniques, use of OTC derivatives and liquidity tools management. 

 

Key elements may be summarised as follows: 

 On the depositary passport, BNP PARIBAS SECURITIES SERVICES is of the opinion 
that a prudent approach should be adopted.  The pre-requisite for the introduction of 
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the depositary passport if a full harmonization of the depositary regime and rules 
applicable to the UCITS product across the EU and it should be demonstrated that 
such a passport will bring tangible benefits to UCITS investors (such as increased 
competition among depositaries) without undermining their protection. 

 On EPM techniques and use of OTC derivatives, BNP PARIBAS SECURITIES SERVICES 
agrees with most proposals made in the ESMA guidelines on UCITS ETFs, especially 
those related to more transparency for end-investors and criteria defined to ensure a 
high quality and liquidity of assets held in collateral. In addition BNP PARIBAS 
SECURITIES SERVICES recommends introducing some rules at the European level on 
assets provided as collateral by UCITS funds. 
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Detailed comments 

Box 1- Eligible Assets  

From a global perspective, BNP PARIBAS SECURITIES SERVICES considers that 

existing rules as defined in the UCITS IV Directive regarding the scope of eligible assets 

are satisfactory and do not need to be modified at this stage. Existing limitation ratios and 

diversification rules ensure a high level of security for retail investors as they oblige 

management companies to keep a prudential approach in their investment decisions. In 

addition controls performed by the depositary on many aspects of the investment fund 

policy conducted by the management company is also a key element which contributes 

to the protection of end-investors  

Where the objective of this consultation is to reinforce the level of protection of end-

investors, BNP PARIBAS SECURITIES SERVICES is of the opinion that following 

elements may be more appropriate in this respect: 

 increase the level of disclosure on the investment policy of the fund for end-
investors. ESMA guidelines on UCITS ETFs contribute to improve significantly 
the level of information provided to end-investors, especially for funds which use 
investment techniques with specific features as index-tracking, portfolio 
management techniques, financial derivative instruments and financial indices 

 

 an authorisation process by the regulators  which ensures that the management 
company has the expertise and knowledge in adequacy with the level of 
complexity of the managed assets should be introduced at the European level.  

This being said, BNP PARIBAS SECURITIES SERVICES considers that this consultation 

may also be the opportunity to bring further clarification on some categories of assets as it 

may be difficult to qualify some of them. For instance, it is unclear whether some certificates 

should be considered as derivatives, bonds or non-eligible assets. 

In this respect some clarification should be provided at the European Level in order to avoid 

diverging interpretations between EU Member States.   

 

 

Box 2 – Efficient Portfolio Management 

As a preliminary remark, BNP PARIBAS SECURITIES SERVICES is of the opinion that the 

EPM scope as retained by ESMA in its guidelines on UCITS ETFs should be extended to 

assets given in collateral by the fund for securities lending operations and OTC derivatives. 
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This being said, BNP PARIBAS SECURITIES SERVICES considers that ESMA guidelines 

issued on EPM techniques are acceptable for the scope retained by ESMA, on the following 

aspects: 

 disclosure to end-investors in the prospectus and in the annual report of the fund, 

 adequate risk management process to capture the risks arising from these 
activities, 

 adequacy between the investment policy of the fund and the use of these 
techniques, 

 disclosure on all costs / fees arising from the use of EPM techniques, 

 recallability of the assets given as collateral in the case of securities lending 
operations. 

More specifically on Questions (5), (6) and (7) which relate to collateral received in the 

context of EPM operations, BNP PARIBAS SECURITIES SERVICES  fully agrees on rules 

retained in the ESMA guidelines as collateral received in the context of EPM techniques 

should be highly liquid, of high quality, effectively valuable and transferable in a timely 

manner. Similarly the final approach retained by ESMA on re-use and re-hypothecation of 

non-cash collateral and cash reinvestment are satisfactory from an investor protection point 

of view.  The obligation to hold collateral with the depositary where there is a title of transfer 

is also very positive from an asset protection perspective as these assets held in custody will 

be under the effective control of the depositary. 

At the same time, BNP PARIBAS SECURITIES SERVICES BNP PARIBAS SECURITIES 

SERVICES considers that new rules on EPM techniques should not result in new obligations 

regarding the correlation between collateral and the UCITS portfolio as it would only increase 

the operational complexity of these operations without any real added-value in terms of risk 

mitigation. The key element relevant in terms of risk mitigation is the quality of collateral that 

needs to be as much liquid as possible (in case of liquidation in very short delays). New 

obligations in terms of correlation may reduce at the end the availability of assets received as 

collateral. 

 In addition BNP PARIBAS SECURITIES SERVICES BNP PARIBAS SECURITIES 

SERVICES believes that some restrictions on the amount of securities lending / repos 

operations would be very detrimental to the management of UCITS fund as it would reduce 

the competitiveness of UCITS funds compared to other products. The most appropriate 

approach is to have a robust and efficient risk management policy with appropriate haircuts 

applied on assets received as collateral. 

In response to Questions (10) and (11), BNP PARIBAS SECURITIES SERVICES highly 

recommends that collateral provided by a UCITS fund should also be covered by rules 

defined at the European level. In addition, BNP PARIBAS SECURITIES SERVICES BNP 

PARIBAS SECURITIES SERVICES considers that the legal definition of “ownership” should 

be specified at the European level.  In line with the previous point, BNP PARIBAS 
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SECURITIES SERVICES believes that it should depend on whether the collateral is provided 

with transfer of ownership or not in order to define common rules on the re-use of assets (as 

an illustration, the current market practice in France regarding collateral provided by a UCITS 

through EPM transactions is a transfer of ownership of collateral to the benefit of the 

counterparty). In this respect, it should be specified that where assets held in custody are 

provided to a third party with no full transfer of ownership (i.e. with pledge or security 

interest), these assets should remain held in custody by the depositary (i.e. not transferred to 

the third party custodian) and should not be allowed for re-use / re-hypothecation. As the 

depositary will have a restitution obligation on assets held in custody, it is not acceptable 

from a depositary point of view that such assets which remain in the scope of custody but 

with no effective control by the depositary may be re-used or re-hypothecated.  

In response to question (12), as indicated in the introduction, greater transparency on EPM 

techniques and collateral received is fully supported by BNP PARIBAS SECURITIES 

SERVICES. Proposals made by ESMA in its guidelines on UCITS ETFs, (namely disclosure 

of the total exposure obtained through EPM techniques, list and identity of counterparties 

used for EPM techniques, the amount and types of collateral received and revenues arising 

from EPM techniques) should be considered as the right reference and sufficient in terms of 

transparency. 

 

Box 3 - OTC Derivatives 

As a general comment, BNP PARIBAS SECURITIES SERVICES supports the approach 

retained in the ESMA guidelines on collateral, i.e. that rules applicable to collateral in EPM 

techniques and in OTC derivatives should be the same. 

Consequently, all comments on collateral made previously in responses to questions raised 

in Box 2 are also relevant for OTC derivatives. This is notably the case for the inclusion of 

rules applicable to collateral provided by the UCITS.  

BNP PARIBAS SECURITIES SERVICES has also a number of comments on issues 

addressed in detailed questions.  

In response to Question (1), BNP PARIBAS SECURITIES SERVICES considers that OTC 

derivatives that will be cleared through a Clearing House should be treated as listed 

derivatives from a counterparty risk perspective. Consequently, the level of risk should be 

assessed similarly.  

Regarding the frequency of calculation addressed in Questions (4) and (5), BNP PARIBAS 

SECURITIES SERVICES is in favour of performing a daily valuation of the assets posted as 

collateral and a regular reconciliation between both counterparties. These exercises 
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performed on an on-going basis ensure that the amount of collateral is appropriately adjusted 

regarding the risk associated with each counterparty and the evolutions of the collateral 

value. It also allows to avoid an initial over-collateralisation and thus an useless 

immobilization of assets that could be used for other purposes.  

Finally, BNP PARIBAS SECURITIES SERVICES does not support the possibility to retain for 

as eligible collateral assets which have a less frequent valuation,  as effective and easy 

valuation is a key criteria in terms of liquidity. 

 

Box 4 – Extraordinary Liquidity Management Tools 

In response to Questions (1) and (2), BNP PARIBAS SECURITIES SERVICES consider that 

exceptional mechanisms (i.e. gates and side pockets) may be used in case of extreme 

situations and may be very efficient tools to reinforce the protection of investors as well as to  

ensure an equal treatment of all investors (which is a key principle inherent to UCITS funds). 

Consequently the resort to gate mechanisms or the creation of side pockets are solutions 

that should be considered as appropriate safeguards and defined as such in the regulatory 

texts with the development of a common framework at the European level. 

In addition, BNP PARIBAS SECURITIES SERVICES recommends that the existence of 

these mechanisms should be disclosed in the prospectus. 

 

BOX 5 – Depositary Passport  

As a reminder, the previous consultation organised by the European Commission in 2009 on 

this topic demonstrated that a very large majority of the respondents remained cautious with 

the creation of an EU depositary passport at short and medium term. Most of them 

considered that before envisaging the creation of a European passport for UCITS 

depositaries, the effective harmonisation and clarification of depositary functions and liability 

across the EU were to be addressed.   

According to BNP PARIBAS SECURITIES SERVICES, rules adopted in the AIFM Directive 

have contributed to a real clarification of the depositary functions, which should lead to 

further harmonisation within the EU. This is especially the case for the safekeeping functions 

and cash monitoring that will have to be performed in a consistent way from one Member 

State to another.  

However BNP PARIBAS SECURITIES SERVICES is of opinion that despite these 

improvements, some major issues are still to be addressed: 
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 The AIFM Directive has not yet been implemented as the deadline for the 
implementation in the national laws is planned for July 2013 and the Commission 
Delegated Regulation of the AIFM Directive remains unknown at this stage. In 
these conditions, it is very problematic to assess and test the real effects of this 
new legislation on the harmonisation of the depositary functions and liability 
regime.  

 The discussions on the UCITS V Directive (whose main purpose is to align the 
depositary functions for AIFs and UCITS funds) have just started following the 
release of a text proposal by the European Commission in July 2012. As some 
aspects may however differ between the depositary regime for AIFs and UCITS 
funds, the need for taking time to assess the effects of the new rules is all the 
more crucial. 

 Despite the harmonisation on some key aspects, there are still some areas 
where harmonisation is not sufficiently achieved. This is notably the case for the 
liability regime (as wording at this stage in the Directive and potentially in the up-
coming Delegated Regulation will leave some room for interpretation from one 
jurisdiction to another) and for the eligibility criteria to define which entities can 
act as a depositary.  

 On this specific point, intensive debates are expected through the UCITS V 
adoption process in order to enlarge the eligibility criteria proposed by the 
European Commission while precisely one of the key prerequisite for the 
Depositary passport is to clearly specify that only entities that are regulated by 
the European legislation (namely capital requirements Directives for credit 
institutions and the MIFID for investment firms) should be authorised to act as a 
depositary. 

 It should also be noticed that the creation of a UCITS is the result of a strong 
interconnection between non-harmonised national corporate, securities and 
commercial laws and the UCITS Directive. Consequently, the supervisory 
function, some aspects of the custody function and the NAV calculation are 
currently defined at the local level and may significantly differ from one country to 
another.   

 As the depositary is definitely a key actor which highly participates to the investor 
protection (especially to the retail investor protection) by maintaining a regular 
and closed contact with the local competent authorities as it is located in the 
fund’s domicile, BNP PARIBAS SECURITIES SERVICES considers that the 
introduction of the depositary passport should also be analysed from a safety 
point of view.    

 Finally, BNP PARIBAS SECURITIES SERVICES believes that the strategic 
thinking  of each depositary of EU funds regarding the rationalisation of its own 
domiciliation and organisation should interact closely with the assessment of the 
effective implementation of the management company passport as provided by 
UCITS IV and the AIFM Directive. At this stage, BNP PARIBAS SECURITIES 
SERVICES does not observe a real use of the passport by the European 
management companies.  

In these conditions BNP PARIBAS SECURITIES SERVICES acknowledges that the UCITS 

depositary passport may present some advantages in terms of rationalisation and 

competitiveness. At the same time, BNP PARIBAS SECURITIES SERVICES is of the 

opinion that the pre-requisite for the introduction of the passport is a full (and not partial) and 

effective harmonisation of the depositary regime. The passport should be addressed by also 
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taking into consideration all effects it could have in terms of investor protection, supervision 

and dialogue with public authorities including information reporting, eligibility criteria and 

prudential requirements. 

Question 1  

First of all, BNP PARIBAS SECURITIES SERVICES BNP PARIBAS SECURITIES 

SERVICES  would like to draw attention of the European Commission on the fact that the 

depositary industry has already experienced with success various operating models for the 

delegation of the custody function.  On this particular point a passport will not significantly 

modify the existing practices as the full standardisation of operating models is limited by 

national specificities related to the custody rules. In addition, even if the proposal on UCITS 

V would provide the same harmonisation level as the AIFM Directive, it would not be 

sufficient to avoid diverging local interpretations on a number of aspects. For instance , there 

is a diverging interpretation between France and Luxembourg on which types of transferable 

securities or money market instruments are eligible where they do not meet the criteria as 

currently defined in Article 50-1 of the UCITS IV Directive). This diverging interpretation has 

been transmitted to ESMA to produce an advice. 

Furthermore, the creation of a UCITS is the result of a strong interconnection between non- 

harmonised national corporate, securities and commercial laws and the UCITS Directive. 

Consequently, the detailed oversight function and custody duties remain subject to local 

rules and interpretations. 

As long as part of the legislative and regulatory frameworks associated to the creation and 

the corporate event of a UCITS fund have not been fully harmonised, the passport appears 

to be premature.    

  

Question 2 

From a fund manager and retail investor perspective, BNP PARIBAS SECURITIES 

SERVICES BNP PARIBAS SECURITIES SERVICES believes that a depositary domiciled in 

the same Member State as the UCITS fund provides a greater protection as this depositary 

has the best knowledge and understanding of the local fund regulation. 

 

Question 3 

BNP PARIBAS SECURITIES SERVICES considers that further harmonisation is needed 

regarding calculation of the NAV, definition of depositaries’ tasks and permitted activities, 

conduct of business rules, supervision, securities laws, notion of ownership and prudential 
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framework. In addition, as pointed out in the response to Question 1, BNP PARIBAS 

SECURITIES SERVICES is of the opinion that as long as the legislative and regulatory 

framework associated to the creation and the corporate event of a UCITS is not harmonised, 

the passport appears to be premature.     

 

Question 4 

According to BNP PARIBAS SECURITIES SERVICES, the key criteria to identify strongly 

regulated entities which can act as depositaries are a financial strength associated with 

appropriate means (i.e. human and IT resources) and expertise due to the depositary liability 

regime. As a consequence, BNP PARIBAS SECURITIES SERVICES  strongly supports the 

UCITS V initial draft proposal on eligibility criteria  which specifies that only credit institution 

authorised in accordance with Directive 2006/48/EC and investment firms subject to capital 

adequacy requirements in accordance with Article 20(1) of Directive 2006/49/EC should be 

authorized to act as a depositary. 

 

Question  5 

Yes. Please refer to the response to Question 3  

 

BOX 10 – Long-Term Investments 

Regarding response to Question 2, BNP PARIBAS SECURITIES SERVICES agrees that 

long-term investment funds should be opened to retail investors in a context of ageing 

population and economic crisis.  

Nevertheless a stand-alone initiative should be more appropriate as the intrinsic low level of 

liquidity of these funds will raise some issues that are not addressed under the UCITS 

Directive. BNP PARIBAS SECURITIES SERVICES believes that the UCITS label should 

remain readable and clearly associated with liquidity whatever the final orientation taken on 

this issue. 

 

BOX 11 - UCITS IV Improvements 

In response to Question (2), BNP PARIBAS SECURITIES SERVICES believes that rules 

applicable to the European asset management sector should be globally consistent between 

the AIFM Directive and the UCITS Directive. In particular, in the interests of investors, it 

should useful to introduce in the UCITS Directive the AIFMD provisions regarding the 
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valuation function as defined in Article 19 of the Directive and in the ESMA final advice on 

regulatory technical standards. 

 

 

******************************************************************************************************************** 

Would you need any further information, please feel free to contact at the Public Affairs Division, 

Laurence Caron-Habib at + 33 1 42 98 43 70 (laurence.caron-habib@bnpparibas.com) or Anita 

Metzger at + 33 1 42 98 42 96 (anita.metzger@bnpparibas.com) 
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