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Dear Sirs 

 

Consultation Paper – UCITS: Product Rules, Liquidity Management, Depositary, 

Money Market Funds, Long Term Investments. 
 

By way of background, Baillie Gifford & Co is an independent investment management 

firm based in Edinburgh.  We manage about £80bn, almost wholly on behalf of institutional 

clients, and employ around 700 staff.  The firm is a private partnership established under the 

laws of Scotland and includes a group of companies which are authorised and regulated by 

the FSA. 

 

Within the group of companies, Baillie Gifford & Co Limited is the Authorised Corporate 

Director for three UCITS umbrella schemes, which between them offer some 28 funds to 

both retail and institutional holders.  Baillie Gifford Overseas Limited is the promoter and 

manager of a series of Dublin UCITS which are currently offered to institutional holders 

only. 

 

Baillie Gifford and Co is registered in the Interest Representative Register and our ID 

number is 2196343364-01. 

 

We welcome the opportunity to engage in the consultation process around the ongoing 

development of UCITS and related issues.  We have had the opportunity to review the 

responses of our representative bodies, EFAMA and the UK Investment Management 

Association, and endorse their views.  We would also like to provide our own responses to a 

number of questions posed in the consultation; these are detailed on the following pages. 

 

If you have any questions regarding the content of our submission, please do not hesitate to 

contact me. 

 

Yours faithfully 

 

 

Jennifer Gorman 

Senior Regulatory Developments Analyst 



 

 

2. ELIGIBLE ASSETS 
 
Box 1  
(1) Do you consider there is a need to review the scope of assets and exposures 
that are deemed eligible for a UCITS fund?  
 
We do not feel there is a need to review the scope of eligible assets and 
exposures for UCITS but it may be helpful to have clearer definitions of the 
current eligible assets, for e.g. further clarity around what constitutes 
transferable securities. 
 
(2) Do you consider that all investment strategies current observed in the 
marketplace are in line with what investors expect of a product regulated by UCITS?  
 
Generally yes.  The use of certain investment strategies or instruments do not 
necessarily make a product more risky for investors – in some cases the use 
of such strategies / instruments serve to limit the risk a UCITS fund is 
exposed to.  There are also a number of different types of investor within 
UCITS funds.  We believe therefore that the current investment strategies 
observed in the market place meet the differing needs of investors and there 
is no need for further intervention. 
 
(3) Do you consider there is a need to further develop rules on the liquidity of 
eligible assets? What kind of rules could be envisaged? Please evaluate possible 
consequences for all stakeholders involved.  
 
The current rules around liquidity are considered appropriate and our 
preference would be not to develop further rules and to continue considering 
liquidity at a portfolio level. As they stand the rules allow a degree of 
flexibility which managers can exercise in the best interest of investors. 
Current rules around diversification also help to avoid liquidity issues. 
 
(4) What is the current market practice regarding the exposure to non-eligible 
assets? What is the estimated percentage of UCITS exposed to non-eligible assets 
and what is the average proportion of these assets in such a UCITS' portfolio? 
Please describe the strategies used to gain exposure to non-eligible assets and the 
non-eligible assets involved. If you are an asset manager, please provide also 
information specific to your business.  
 
There can be access to non-eligible assets through an eligible asset that 
invests in non-eligible assets.  By accessing this type of investment where 
appropriate to a UCITS’ investment objective and policy it creates a wider 
pool of eligible assets for the fund to select its investments from.  The 
manager of the UCITS, will have exercised due skill and care prior to selecting 
assets for the fund, taking into consideration the suitability and liquidity of 
the potential investment. 
 



 

(5) Do you consider there is a need to further refine rules on exposure to non-
eligible assets? What would be the consequences of the following measures for all 
stakeholders involved:  
 
- Preventing exposure to certain non-eligible assets (e.g. by adopting a "look 
through" approach for transferable securities, investments in financial indices, or 
closed ended funds).  
- Defining specific exposure limits and risk spreading rules (e.g. diversification) at 
the level of the underlying assets.  
 
As previously suggested, perhaps revisiting the current definitions of what 
are eligible assets would be more useful.  The investment objective and policy 
of a UCITS fund should help prevent a UCITS investing in non-eligible assets. 
 
(6) Do you see merit in distinguishing or limiting the scope of eligible derivatives 
based on the payoff of the derivative (e.g. plain vanilla vs. exotic derivatives)? If 
yes, what would be the consequences of introducing such a distinction? Do you see 
a need for other distinctions?  
 
We do not see merit in distinguishing or limiting the scope of eligible 
derivatives based on the payoff of the derivative. In addition we feel that it 
would be difficult to create robust definitions that could be easily applied, 
monitored and regulated. 
 
(7) Do you consider that market risk is a consistent indicator of global exposure 
relating to derivative instruments? Which type of strategy employs VaR as a 
measure for global exposure? What is the proportion of funds using VaR to 
measure global exposure? What would be the consequence for different 
stakeholders of using only leverage (commitment method) as a measure of global 
exposure? If you are an asset manager, please provide also information specific to 
your business.  
 
It is important that both methods are retained as both methods are useful in 
different circumstances.   
 
(8) Do you consider that the use of derivatives should be limited to instruments that 
are traded or would be required to be traded on multilateral platforms in accordance 
with the legislative proposal on MiFIR? What would be the consequences for 
different stakeholders of introducing such an obligation?  
 
We would be concerned if the use of derivatives were to be limited to those 
traded on multilateral platforms as it is envisaged that EMIR will begin with 
very standardised instruments and only gradually build up to more 
sophisticated instruments. However it may be worth reassessing this point 
once the EMIR developments have been fully implemented. 
 
 
 
 



 

3. EFFICIENT PORTFOLIO MANAGEMENT (EPM) 

 

We have no specific points to make in relation to this section, however, whilst 

the general aims of this would appear reasonable it should be left up to 

manages as to how they manage risk.  For example, ensuring collateral is 

high quality. 

 

 

 

4. OTC DERIVATIVES 

 

Box 3  
(1) When assessing counterparty risk, do you see merit in clarifying the treatment of 
OTC derivatives cleared through central counterparties? If so, what would be the 
appropriate approach?  
 
Yes, there is merit in clarifying the treatment of OTC derivatives cleared 
through central counterparties as there is confusion around counterparty 
limits. 
 
 
(2) For OTC derivatives not cleared through central counterparties, do you think that 
collateral requirements should be consistent between the requirements for OTC and 
EPM transactions?  
 
Yes, we believe that collateral requirements should be consistent, but taking 
into account the characteristics of each transaction. 
 
(3) Do you agree that there are specific operational or other risks resulting from 
UCITS contracting with a single counterparty? What measures could be envisaged 
to mitigate those risks?  
 
Whilst there is some operation risks if a single counterparty fails but if the 
collateral rules are sufficient then the situation would even itself out.   A firm 
would open contracts with another CCP once the collateral was realised.  The 
cost of having two CCPs is prohibitive to many and should not be a 
requirement.   
 
(4) What is the current market practice in terms of frequency of calculation of 
counterparty risk and issuer concentration and valuation of UCITS assets? If you 
are an asset manager, please also provide information specific to your business.  
 
We calculate this formally on a weekly basis which is deemed sufficient for 
the types of collateral that we are dealing with however would have no issue if 
this was moved to daily.  In reality because of the other calculations done on 
a daily basis this is in effect also done daily. 
 



 

(5) What would be the benefits and costs for all stakeholders involved of requiring 
calculation of counterparty risk and issuer concentration of the UCITS on an at least 
daily basis?  
 
In general we believe this is already being done.  
 
(6) How could such a calculation be implemented for assets with less frequent 
valuations?  
 
We feel this point is more relevant for fund pricing i.e. FVP. 
 
 

 

5. EXTRAORDINARY LIQUIDITY MANAGEMENT TOOLS 

 

Box 4  
 
(1) What type of internal policies does a UCITS use in order to face liquidity 
constraints? If you are an asset manager, please provide also information specific 
to your business.  
 
Those that are disclosed in the Prospectus.  We operate dilution levy and a 
dilution adjustment. In exceptional cases there is the right to use in specie 
transfer although this would never be invoked for a retail client. 
 
(2) Do you see a need to further develop a common framework, as part of the 
UCITS Directive, for dealing with liquidity bottlenecks in exceptional cases?  
 
No, we do not believe there is a need for further development in this area. 
 
(3) What would be the criteria needed to define the "exceptional case" referred to in 
Article 84(2)? Should the decision be based on quantitative and/or qualitative 
criteria?  Should the occurrence of "exceptional cases" be left to the manager's self-
assessment and/or should this be assessed by the competent authorities? Please 
give an indicative list of criteria.  
 
We do not believe this can be defined.  Only in hindsight could an event be 
called an exceptional circumstance.   
 
(4) Regarding the temporary suspension of redemptions, should time limits be 
introduced that would require the fund to be liquidated once they are breached? If 
yes, what would such limits be? Please evaluate benefits and costs for all 
stakeholders involved.  
 
We do not believe that time limits should be introduced. 
 
(5) Regarding deferred redemption, would quantitative thresholds and time limits 
better ensure fairness between different investors? How would such a mechanism 



 

work and what would be the appropriate limits? Please evaluate benefits and costs 
for all the stakeholders involved.  
 
No comments. 
 
(6) What is the current market practice when using side pockets? What options 
might be considered for side pockets in the UCITS Directive? What measures 
should be developed to ensure that all investors' interests are protected? Please 
evaluate benefits and costs for all the stakeholders involved.  
 
We do not have side pockets.  If you remove certain assets from a fund and 
put them into a ‘side pocket’ this ‘side pocket’ effectively becomes another 
fund which just remains there – we do not see any value in doing this. 
 
(7) Do you see a need for liquidity safeguards in ETF secondary markets? Should 
the ETF provider be directly involved in providing liquidity to secondary market 
investors? What would be the consequences for all the stakeholders involved? Do 
you see any other alternative? 
 
No comments 
 
(8) Do you see a need for common rules (including time limits) for execution of 
redemption orders in normal circumstances, i.e. in other than exceptional cases? If 
so, what would such rules be?  
 
We do not see the need for additional rules; time limits are disclosed in the 
fund documentation. 
 
 

 

6. DEPOSITARY PASSPORT 

 

We have no comments to make on this section. 

 

 

7. MONEY MARKET FUNDS 

 

We have limited comments in this section 

 
Box 6  
 
 (5) Do you agree that MMFs, individually or collectively, may represent a source of 
systemic risk ('runs' by investors, contagion, etc…) due to their central role in the 
short term funding market? Please explain.  
 
From our one fund that is a MMF we don not believe there is an issue. We can 
see the potential issue if all short term MMFs’ investors cashed in their 



 

holdings on a specific day however in reality we do not believe the amounts 
involved would create a systemic risk.  
 
(6) Do you see a need for more detailed and harmonised regulation on MMFs at the 
EU level? If yes, should it be part of the UCITS Directive, of the AIFM Directive, of 
both Directives or a separate and self-standing instrument? Do you believe that EU 
rules on MMF should apply to all funds that are marketed as MMF or fall within the 
European Central Bank's definition? 
 
We believe this is already covered by the UCITS Directive.  
  
8. LONG-TERM INVESTMENTS 

 

Box 10  
(1) What options do retail investors currently have when wishing to invest in long-
term assets? Do retail investors have an appetite for long-term investments? Do 
fund managers have an appetite for developing funds that enable retail investors to 
make long-term investments?  
 
Yes we believe Fund managers do have an appetite for developing funds 
which would enable long-term investment.  However we believe this type of 
investment product should be separate from the UCITS brand. 
 
(2) Do you see a need to create a common framework dedicated to long-term 
investments for retail investors? Would targeted modifications of UCITS rules or a 
stand-alone initiative be more appropriate?  
 
We believe this type of investment product should be separate from the 
UCITS brand. 
 
(3) Do you agree with the above list of possible eligible assets? What other type of 
asset should be included? Please provide definitions and characteristics for each 
type of asset.  
 
In general, we agree with the above list.   
 
 
 

9. UCITS IV IMPROVEMENT 

 

Box 11  
(1) Do you think that the identified areas (points 1 to 4) require further consideration 
and that options should be developed for amending the respective provisions? 
Please provide an answer on each separate topic with the possible costs / benefits 
of changes for each, considering the impact for all stakeholders involved.  
(2) Regarding point 5, do you consider that further alignment is needed in order to 
improve consistency of rules in the European asset management sector? If yes, 
which areas in the UCITS framework should be further harmonised so as to improve 



 

consistency between the AIFM Directive and the UCITS Directive? Please give 
details and the possible attached benefits and costs. 
 
The UCITS Directive was adopted in 1985 it has become a strong European 

‘brand’ and is recognised as an ideal vehicle for retail investors to make 

provision for long term savings. It has been amended on several occasions, 

most recently ‘UCITS IV’ amongst other things sought to align the MiFID 

requirements covering, high level systems and controls, conflicts of interest 

and conduct of business with UCITS. As an investment management group, 

within the scope of MiFID, we welcomed the consistency between MiFID and 

UCITS.  

 

The range of funds covered by the AIFMD is much broader than UCITS, 

essentially covering all funds marketed in the EU which are not UCITS, open-

ended as well as closed-ended, a much wider cross section of asset classes, 

risk and liquidity profiles and potentially with higher leverage, (than the 210% 

total gross exposure limit permitted for UCITS). The rules for AIFs have been 

developed to take account of the diverse spectrum of funds covered by the 

Directive and we do not agree that there is a need for further alignment 

between the AIFMD and UCITS Directive which covers a relatively 

homogeneous set of funds. 

 

Other general points we wish to make in relation to UCITS IV improvement 

are: 

 

Provision of the KIID 

 

We believe the requirement to provide a professional investor with a KIID 

prior to making an investment in a UCITS fund is unnecessary.  The KIID was 

designed for retail investors and any professional client, whether investing on 

their own account or on a discretionary basis on behalf of an underlying retail 

client would be carrying out due diligence and research before any decision 

to invest was taken. 

 

In addition, whilst the KIID is designed as a pre contractual disclosure 

document, the fact that a proportion of business is placed by retail clients by 

means of a distance contract, it seems absurd, that the Distance Marketing 

Directive requirements cannot be used in conjunction with the KIID. We note 

that the initial proposals for the KID in relation to PRIPS contains the DMD 

exemption for distance contracts. 

 

Article 70 (2) of the UCITS IV Directive.   

 



 

We would also like to make a comment re Article 70 (2) of the UCITS IV 

Directive.  We agree with having to include a prominent statement regarding 

the investment policy within the prospectus.  However, the vagueness of 

including the information within marketing communications ’where 

necessary’ is open to interpretation and in the UK this has been stipulated as 

a requirement.  This renders short, initial marketing communications, such as 

press advertising in relation to this type of fund, near impossible.  It would be 

useful if the expected use of this requirement could be clarified.  

 
 

 

 


