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We appreciate the opportunity to react to this consultation document. The further development of the 

UCITS framework will not only define the European asset management for retail investors, but it 

significantly influences the regulation on the entire investment industry. That is why we would like to argue 

for a joint directive for UCITS as well as AIFM. A mutual set of rules for the retail and professional sector 

will definitely help in levelling the playing field and avoiding regulatory arbitrage. Of course we recognize 

that on top of the common set of rules there will be some variation in provisions for the different funds or 

managers when this is necessary to protect groups of investors or maintain system stability. 

 

 

2. ELIGIBLE ASSETS 

We support the EC in addressing the issues that result from the emergence of UCITS adopting highly 

sophisticated investment strategies. The access to highly complex risk profiles certainly raised several 

questions as to the appropriateness of these strategies and profiles in a UCITS context. The Netherlands 

AFM underlines the importance to create more transparency here. 

 

We see some investment strategies in the marketplace that are not in line with what investors expect of a 

product regulated by UCITS: leveraged and inverse ETFs are hard to comprehend and with synthetic ETFs 

investors usually don’t see all risks. 

 

What we specifically miss in the current regulation is that the possible behaviour of the product must be 

comprehensible for the retail investor (especially in a UCITS context). Investors don’t have to understand 

all the details of the derivatives used or the counterparties involved, but they need to be able to know the 

possible impact of accidents and unexpected market movements. 

 

 

3. EFFICIENT PORTFOLIO MANAGEMENT (EPM)  

Like most respondents on the Commission Green Paper on Shadow Banking we are in favour of increasing 

the level of transparency around securities lending and consolidating current best practices in the industry.  

Investigations of the Netherlands AFM in the ETF market learned that there is a great need for more 

transparency about the counterparties, lending ratio, earnings and risks involved. 

 

Main risk however is that the retail investor invests in another product than he thinks he does. Transparency 

can help in preventing foreseeable disappointments. 

  

We agree that there should be greater transparency related to the risks inherent in EPM techniques, 

collateral received in the context of such techniques and earnings achieved thereby as well as their 

distribution. A guiding principle with securities lending should be that if the risk is chiefly borne by the 

investor, most of the compensation for bearing this risk must go to the investor. 

 

 

4. OTC DERIVATIVES  

For OTC derivatives that are not cleared through central counterparties, collateral requirements should be 

consistent between the requirements for OTC and EPM transactions. 

 

 

5. EXTRAORDINARY LIQUIDITY MANAGEMENT TOOLS 

It would be good to give more guidance on this subject. We think that a framework is certainly needed for 

open-end funds which will be regulated by the AIFMD and it would be good if UCITS conformed to this 

standard to keep one standard for all open-end funds. 

In the Dutch experience (until now) UCITS – asset managers seem to have less problem with the obligation 

to redeem shares if so requested, probably because the type of assets a UCITS can invest in is limited, and 



the therefore more liquid portfolio nature. In the AIFMD regulated funds – often currently nationally 

regulated funds – the assets will be more diverse and often more illiquid. The last years the majority of 

funds in the Netherlands which had trouble with the obligation to redeem shares were non-UCITS. 

 

The current policy in The Netherlands states that a manager of an open-end fund is only allowed not to 

fulfil its obligation to redeem shares, or limit this obligation, in exceptional circumstances. Exceptional 

circumstances are only those which are: 

a) independent of the (will of the) asset manager, as in that the asset manager has (had) no influence 

on them; and 

b) are in the best interest of the investors of the fund. 

 

The following examples (non limited) are then stated (in short): 

1. If the markets on which a large part of the assets of the fund are traded, are closed on other than 

the usual days, which makes it impossible for the asset manager to determine the value of the fund 

and/or to calculate a correct NAV; 

2. A large scale technical computer/communications failure, to the same effect (no valuation 

possible/no NAV); 

3. Political, economical or military factors, which happen outside the influence of the asset manager, 

to the same effect (no valuation possible/no NAV) ; 

4. De facto impossibility to redeem all the shares requested orderly (example: in the case of sudden 

large numbers and this is simply not administratively possible at short notice); 

5. If the fiscal status of the fund is at risk (but only if not foreseeable). 

 

After an appeal on exceptional circumstance and ‘closure’ of the fund, the manager is expected to 

continually monitor if the exceptional circumstances are still there, and explain if (why) ‘closure’ is (still) 

in line with conditions a and b. This means that the manager should make all efforts possible to re-open, 

and do anything to that effect within his scope of influence, and certainly if this is in the best interest of the 

investors of the fund. 

 

We think time limits would be a good idea, and suggest a time limit of around two years. We realize that a 

compulsory liquidation and compulsory selling of assets could be harmful for investors, because of the 

‘obviousness’ of this time limit to the market and the impossibility to sell assets at a reasonable price. To 

take this away it would be good to have more guidance in how liquidation should take place – and maybe 

also give the fund time to sell its assets over a (fixed?) number of years. The fund will then after two years 

formally go into liquidation, and not reopen to current or new investors, but will be able to gradually sell its 

assets to the benefit of the current shareholders. 

 

The main rule is that a manager is obliged to redeem all requests for redemption; therefore deferring 

redemptions should not take place at all. We fear too much guidance on this, as it might give the wrong 

signal to the market. 

 

However in the case of a sudden unusual amount of redemption orders, we first of all suggest that a 

mechanism is in place within the fund, which focuses on transparency to investors, and states if how and 

when redemption will take place, or in case the fund may not be able to continue: that the manager has to 

go back to the shareholders of the fund and explain what options the funds has to continue or not. We 

strongly suggest that the manager is obliged to go back to his shareholders, and is guided by their choices.  

This is currently no obligation, and to our opinion sorely missed. 

 

Whether or not a fund can continue or not, is very much related to the type of assets in the fund and 

whether they are liquid, or will be liquid again in the foreseeable future. We are not against thresholds, but 

find it very hard to draw a threshold for all funds because of the differences. It should be made more clear 

that this is a managers task: to monitor outflow, and make sure that he is not ‘suddenly’ surprised by 

requests of redemption. And in case of (long term) deferred redemption, the manager should be able to 

explain and prove to investors how different scenarios for the fund (continue or liquidate) would work out. 

 

We therefore would suggest a system where for instance an asset manager is forced within 6 weeks after 

deferred redemption, to have a meeting with its shareholders to explain the situation and discuss the future 



of the fund. We suggest a system in which the shareholders are empowered to force the asset manager to 

take action, and give them a vote in the future of the fund. 

 

Current practice in NL is that side pockets are not allowed, as we think it is not legally possible to have 

such compartments within an open-end fund.  

However we have had a few (non-ucits) funds in which part of the assets were illiquid, and causing a 

problem to the rest of the fund which was liquid. This is what they did: 

- fund (A) is largely  liquid, but also partly illiquid; 

- establish a new fund (B). This fund is by its conditions ‘a fund into liquidation’, but has in this 

liquidation a longer period (5 years) to sell of its assets. 

- trade (only) the illiquid assets from the old fund (A) to (B) at current market value (very low, say 5% 

of initial value of that part of the assets). Taxation, accountant required. 

- the investors A were given a choice: next to their share in A (which they kept, and was now 

open/tradable again), either a share in B òr cash (the 5% value of illiquid assets). 

 

How often the asset manager is required to redeem shares at the request of investors to be an open end fund 

is not quite clear. The Netherlands policy is that redemption on request should take place at least once a 

year to be an open-end fund. This seems to work well. 

 

 
6. DEPOSITARY PASSPORT 
In our opinion the branch-structure of the AIFMD should be preferred over the introduction of a 

‘depositary passport’. The AIFMD requires that a depositary (of EU-AIFs) has its registered office or 

branch in the home member state of the AIF. So by establishing branches a depositary is already able to act 

as a depositary for collective investments schemes established in other countries. The AIFMD-structure 

thus already covers the possibility for a depositary to ‘passport’ its services. 

 

Importantly, the branch structure, unlike the ‘depositary passport’ model, has the big advantage that - when 

the branch is subject to sufficient substance requirements (note: remarkably, the AIFMD does not specify 

what a ‘branch’ means when relating to a depositary) - effective supervision on the performance of the 

depositary tasks stays possible. Moreover, we take the view that a depositary is only able to adequately 

perform its tasks if it monitors the fund’s activities intensively and closely (which for examples involves 

regular review visits and face-to-face contact with the fund manager). Lastly, in our opinion the obligation 

that minimally a branch should be established in the country of the collective investment scheme increases 

the likelihood that investors successfully settle a claim against the depositary. 

 
 
9. UCITS IV IMPROVEMENT 
 
9.2. Master-feeder structures 

It is a good suggestion that article 64 (1) also covers the scenario where a feeder-ucits converts into an ordinary 

ucits. 

 

9.5 Alignment with the AIFM directive 

The following areas could be harmonised with the AIFM directive: 

- the authorisation procedure; 

- obligations regarding the depository; 

- transparency requirements (disclosure to investors); 

- provisions concerning the authorities responsible for authorisation and supervision; 

- remuneration; 

- sanctions. 


