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The Federal Chamber of Labour is by law representing the interests of about 3.2 million em-

ployees and consumers in Austria. It acts for the interests of its members in fields of social, 

educational, economical, and consumer issues both on the national and on the EU-level in 

Brussels. Furthermore the Austrian Federal Chamber of Labour (BAK) is a part of the Austri-

an social partnership. 

 

The BAK hereby confirms that it acknowledges that its response will be published. 

 

The initiative for a recovery and resolution framework for financial institutions other than 

banks is very much welcomed by the BAK. In fact, the BAK thinks that it is overdue because 

most of the regulatory reforms that had preceded the crisis and had led to light touch and 

self-regulation, allowing risk models based on rather narrow and optimistic assumptions, 

relying too much on an unrealistic perfect text model of markets, and on the illusion of the 

controllability of risk. But even if these textbook models of perfect markets had been some-

what closer to reality, the implicit guarantees for financial institutions that are too big or too 

interconnected to fail are clearly distorting the functioning of markets. Prices and incentives 

were and are distorted, if the taxpayer is to bail out financial institutions. Furthermore, these 

implicit guarantees are leading to moral hazard and a misallocation of resources that mocks 

the idea of well-functioning markets and the idea that parliament is the institution to repre-

sent the sovereign – the people – in a modern democracy. Not only failing credit institutions, 
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but also financial firms like LTCM and insurances like AIG have brought the financial system 

to the verge of melt-down. It is therefore more than overdue to have an appropriate and ef-

fective recovery and resolution framework for all financial institutions to make orderly market 

exit possible without repercussions on the financial system and on the economy as a whole. 

 

3. FINANCIAL MARKET INFRASTRUCTURES: CENTRAL COUNTERPARTIES AND 

CENTRAL SECURITIES DEPOSITORIES 

BAK points out that the Central Securities Depositories (CSDs) are systemically important 

institutions for the financial markets. CSDs enable settlement by operating securities settle-

ment systems and also ensure the initial recording and the central maintenance of securities 

accounts that record how many securities have been issued by whom and each change in 

the holding of those securities. “Securities settlement systems in the EU settled approximate-

ly €920 trillion worth of transactions in 2010, and held almost €39 trillion of securities at the 

end of 2010.” 
1
  

 

1. Do you think that a framework of measures and powers for authorities to resolve CCPs 

and CSDs is needed at EU level or do you consider that ordinary insolvency law is suffi-

cient?  

 

The high interconnectedness of financial institutions and the fact that financial institutions 

other than banks have taken on functions of banks can only lead to the conclusion that any 

financial institution that takes functions and risks like a bank should be treated like according 

to this function. The central part that CCPs and CSDs play in the functioning of the financial 

market, the low rate of substitutability and the extent of their cross-border activity make a 

strong case for a framework of measures and powers for authorities to resolve CCPs and 

CSDs at EU level. Given the far-ranging systemic relevance of (many) CCPs and CSDs Na-

tional regulation and the reliance on ordinary insolvency procedures that differ widely among 

member states would lead to fragmentation of a market that is basically operation transna-

tional. Last not BAKs’ strong opposition to recurring to taxpayers for loss absorbency of fail-

ing FMIs by, BAK also opposes financial resources stemming from the ESM, since this 

would not only mean to keep moral hazard high, but it is in fact just another albeit indirect 

way of recurring on taxpayers, and it would entail decisions even further from democratic 

legitimation by parliaments. 

Another problem is that, as it is in case of bank failures, the ordinary insolvency law and its 

protagonists are not adequately prepared for failing financial institutions that have systemic 

impact. Priorities have to be set differently with the protection of financial systemic stability 

and the protection of taxpayers’ money to be valued higher than the protection of individual 

property rights. Timely reaction and decisions that require information and know-how close 

to the market are also not possible in ordinary insolvency procedures. Thus, a resolution 

framework that first of all has to protect the taxpayers and financial systemic stability has to 

be introduced as soon as possible. 

                                                      
1
 Source of figures: http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52012PC0073:EN:PDF 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52012PC0073:DE:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52012PC0073:DE:PDF
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2. In your view, which scenarios/events might lead to the need to resolve respectively a CCP 

and a CSD? Which types of scenarios CCPs/CSDs and authorities need to be prepared for 

which may imply the need for recovery actions if not yet resolution?  

 

The consultation document itself describes a variety of risks of a FMIs becoming insolvent 

and also several scenarios that lead to these risks. The BAK agrees with these explanations 

and also with the view, that the main factors to identify an institution as a vehicle of systemic 

risk are its size, its inter-connectedness and the degree to which an entity´s critical services 

are substitutable and readily available elsewhere on the market. The following scenari-

os/events contribute to the need to resolve a CCP or a CSD: 

Many different financial institutions behave similarly in their investment-strategy and follow 

the same trends. This leads not only to permanent over- and undershooting of prices and 

financial bubbles. It also makes many different financial institutions vulnerable to the same 

turbulences and shocks at the same time. For example haircuts regarding government 

bonds may trigger not only losses to banks or insurance companies, but may also hit CCPs 

via their investments of collaterals received from its clearing members. Delays in payments 

of the CCPs can worsen the situation in an already uncertain financial environment.  

As stated already in the BAKs positions paper regarding EMIR, we are doubtful that systemic 

risk is derived from CCPs can be solved by the market alone. The reason for these doubts is 

above all the competition to be expected among CCPs and also between trading venues 

belonging to CCPs. It could result in a race-to-bottom competition on risk, where the quality 

of risk management (for example the margins required from clearing members) becomes 

poor. 

The massive amount of outstanding of OTC derivatives bears a systemic risk in itself, which 

will not be solved through the regulation of resolutions of CCPs. It has also kept in mind the 

systemic risk that stems from the fact, that two thirds of this market is expected not to be 

cleared via CCPs even after the implementation of EMIR.  

 

3. Do you think that existing rules which may impact CCPs/CSDs resolution (such as provi-

sions on collateral or settlement finality) should be amended to facilitate the implementation 

of a resolution regime for CCPs/CSDs?  

 

The BAK has acquired already in its evaluation of EMIR further and far-ranging rules for risk 

mitigation, which would also be helpful regarding resolution. So we reinforce the following 

demands amongst others: In the risk committee (EMIR art. 61) a representative of the com-

petent authority should also have a seat. The competent authority should have the right to 

reject the appointment to risk committee if the person is not to be considered fit and proper, 

or if conflicts of interest may arise. In this context we agree with the consultation text, that 

FMIs provide services of common interest (page 11). Also a far-ranging segregation of ac-

counts between the CCP and the clearing members is necessary. For instance the clearing 

members shall assume the obligation for acquirement by entering into adequate contractual 

relationships. (EMIR art. 39) Also well founded requirements (where for example also heavy 

stress periods are included in the calculation), sufficient loss absorbing capacity, and other 

means to control risk are needed to mitigate the systemic risk stemming from CCPs (EMIR 

art. 41-43). 
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4. Do you consider that a common resolution framework applicable to CCPs and CSDs is 

desirable or do you favour specific regimes by type of FMIs?  

 

The BAK favours specific regimes, hoping that this leads to a faster implementation. 

 

5. Do you consider that it should only apply to those FMIs which attain specific thresholds in 

terms of size, level of interconnectedness and/or degree of substitutability, or to those FMIs 

that incur particular risks, such as credit and liquidity risks, or that it should apply to all? If the 

former, what are suitable thresholds in one or more of these respects beyond which FMIs 

are relevant from a resolution point of view? What would be an appropriate treatment of 

CSDs that do not incur credit and liquidity risks and those that incur such risks?  

 

The regulation should apply all FMIs and no specific thresholds should be installed, since 

any threshold is arbitrary by nature, and would lead to the possibility of circumvention of 

regulation.  

 

6. Regarding FMIs (some CSDs and some CCPs) that are also credit institutions is the pro-

posed bank recovery and resolution framework sufficient or should something in addition be 

considered? If so, what should the FMI-specific framework add to the bank recovery and 

resolution framework? How do you see the interaction between the resolution regime for 

banks and a specific regime for CCPs/CSDs?  

 

The risk of different financial institutions should be strictly isolated. The operation of a CSD 

or a CCP should be ring-fenced from any other activity. As a consequence, any CSD and 

CCP should be under a special recovery and resolution regime. 

 

7. Do you agree that the general objective for the resolution of CCPs/CSDs should be conti-

nuity of critical services?  

 

The continuity of critical services is certainly an essential objective. The protection of taxpay-

ers against losses and the stability of the financial system should be among the highest pri-

orities. 

 

8. Do you agree with the above objectives for the resolution of CCPs/CSDs?  

 

Yes. 

 

9. Which ones are, according to you, the ones that should be prioritized? 

 

Protection of taxpayer’s funds, preserving systemic financial stability and the continuity of 

services should be of highest priority. While is true that an “unnecessary” destruction of val-

ue should be avoided, thereby fulfilling the ex-post efficiency criterion of insolvency proce-

dures, the term “unnecessary” is quite unclear and raises concerns about the intention of 

that objective – individual property rights should have a lower priority than the protection of 

taxpayers’ funds and the stability of the financial system. This sets less distorted incentives 
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and price signals and avoids the externalization of risks taken by the financial institution (ex-

ante efficiency). 

 

10. What other objectives are important for CCP/CSD resolution? 

 

Another important objective is a timely reaction and to reduce legal uncertainty. 

 

11. What should be the respective roles of FMIs and authorities in the development and exe-

cution of recovery plans and resolution plans? Should resolution authorities have the power 

to request changes in the operation of FMIs in order to ensure resolvability?  

 

The FMIs should deliver recovery und resolution plans, which have to be checked and admit-

ted by the authority. This could be a condition for admission resp. the operation of a FMI. 

Yes, the authorities should have the power to request also far-ranging changes in the struc-

ture and operation of FMIs in order to ensure resolvability. 

 

12. To what extent do you think that CCPs/CSDs in cooperation with their users would be 

able to define efficient recovery and resolution plans on the basis of amendments to their 

contractual laws?  

 

One of the biggest obstacles for recovery or resolution plans would be cross default clauses, 

since they could cause further pressure on ailing institutions. 

 

13. Should resolution be triggered when an FMI has reached a point of distress such that 

there are no realistic prospects of recovery over an appropriate timeframe, when all other 

intervention measures have been exhausted, and when winding up the institution under 

normal insolvency proceedings would risk causing financial instability?  

We are of the opinion that an intervention at the point when “no realistic prospects of recov-

ery” are in sight over “an appropriate timeframe” is  

a) far too late, as at that moment taxpayers would have to save the FMI in order to 

avoid further, unpredictable concussions of the financial markets due to their inter-

connectedness. Hence, the systemic FMIs will continue to be driven by moral haz-

ard. Therefore the resolution procedure should be triggered at the moment when the 

company reaches distress and starts to have difficulties to live up to its obligations. 

b) Without a closer definition of the term “appropriate timeframe”, there might be too 

much room for interpretations opening loopholes for supervisory leniency. 

c) It is therefore necessary, as in the case of credit institutions to stipulate prevention 

and early intervention measures. There should be a bundle of soft and hard triggers 

that initiate a “ladder of sanctions”. 
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14. Should these conditions be refined for FMIs? For example, what would be suitable indi-

cators that could be used for triggering resolution of different FMIs? How would these differ 

between FMIs?  

 

As described in chapter two, operational risk that stems from the financial institution itself, is 

usually building up over time. For this type of risk, a set of equity, risk management, margin, 

and liquidity standards that have to be fulfilled, is a good starting point for triggers. The coun-

terparty risk of a clearing member may hit overnight. For this type of risk, sufficient loss ab-

sorbing capacity and low lump sum risk vis-à-vis clearing members are a prerequisite. Indi-

cators for this type of risks should therefore focus on these points. A partially ex-ante and ex-

post financed resolution fund covered by the industry could useful, especially where fast 

recapitalisation and liquidity measures are needed. 

 

15. Should there be a framework for authorities to intervene before an FMI meets the condi-

tions for resolution when they could for example amend contractual arrangements and im-

pose additional steps, for example require unactivated parts of recovery plans or contractual 

loss sharing arrangements to be put into action?  

 

Yes. Amendments of contractual arrangements and the proposed additional steps are for 

sure legitimated because of the significant role FMIs play in context of financial stability. 

 

16. Should resolution authorities of FMIs have the above powers? Should they have further 

powers to successfully carry out resolution in relation to FMIs? Which ones?  

 

Yes, the authorities should have these powers. 

They should not only have the power to override the rights of shareholders, but also of credi-

tors (if they FMI had issued debt). This would follow the same logic as the stipulations on 

bail-in instruments for credit institutions. However, in the current situation there is too little 

loss absorbing capacity in FMIs given their risk exposure, and the low degree of substituta-

bility of the systemically important functions they perform. 

Resolution measures would also include the freezing of any variable part of compensation 

schemes for the senior management, as the necessity of resolution measures shows in itself 

the non-performance of the management. Any possibility that tax payers might eventually 

have to foot the bill for such remuneration schemes must be excluded. 

 

17. Should they be further adapted or specified to the needs of FMI resolution?  

 

In case of further adaption or specification it has to be avoided,  

the creation of loopholes from regulation has to be avoided. 
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18. Do you consider that temporary stay on the exercise of early termination rights could be 

a relevant tool for FMIs? Under what conditions? How should it apply between interoperated 

FMIs? How should it be articulated with similar powers to impose temporary stays in the 

bank resolution framework?  

 

Yes, this could be relevant in order to avoid panic reactions and negative herd behaviour that 

could have further destabilizing effects. 

 

19. Do you consider that moratorium on payments could be a relevant tool for all FMIs or 

only some of them? If so, under what conditions?  

 

It could be a tool for all FMIs. 

 

20. Which reorganisation tools could be appropriate for resolving different types and CSDs 

and CCPs? What would be their advantages and disadvantages?  

 

The transfer of all or part of operations to a healthy market player would indeed cause com-

patibility problems. It could also lead to further concentration of market power and the pro-

spect alone could lead to a more severe competition between FMIs. Of course the risk man-

agement in general has to be designed in a very prudent and conservative way, taking mas-

sive stress periods into account from the beginning. Ring-fencing and clear organisational 

structures in a group should ensure resolvability. 

 

21. Which loss allocation and recapitalisation tools could be appropriate for resolving differ-

ent types of CSDs and CCPs? Would this vary according to different types of possible fail-

ures (e.g. those caused by defaulting members, or those caused by operational risks)? What 

would be their advantages and disadvantages?  

 

A haircut to initial margins is appropriate. The BAK favours high levels of initial margins in 

the first place. The more also stress periods (e.g. the financial disruption of the FMI) are 

taken into consideration, the less they have to be replenished. Bail-in instruments would 

require the build-up of loss absorbing capacity, whether it is in the form of equity buffers or in 

the form of contingent convertible debt instruments. Another tool might be a resolution fund, 

financed by contributions of the industry (partially ex-ante financed and case-driven ex-post 

contributions), depending on size (turn-over) and simple risk variables that give little room for 

interpretation or manipulation. However, a fund would not reduce the moral hazard. In any 

case, in this context the BAK pronounces its strong opposition to cover eventual losses 

through public resources.  

 

22. What other tools would be effective in a CCP/CSD resolution?  

 

23. Can resolution tools based on contractual arrangements be effective and compatible with 

existing national insolvency laws?  
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As already stated above, an important tool would be the build-up of primary loss absorbing 

capacity (equity and contingent convertible bonds) and a resolution fund that can be both ex-

ante and ex-post financed by the industry. However, the full use of loss absorbing capacity of 

the FMI and the full use of bail-in instruments should be a condition for having any access to 

any external fund. 

 

24. Do you consider that a resolution regime for FMIs should be applicable to the whole 

group the FMI is a part of? What specific tools or powers for the resolution authorities should 

be designed?  

 

The resolution regime should be applicable to the whole group, but it is of crucial importance 

to ring-fence risks that derive from different activities within a group. 

 

25. In your view, what are the key elements and main challenges to take into account for the 

smooth resolution of an FMI operating cross-border? What aspects and effects of any diver-

gent insolvency and resolution laws applicable to FMIs and their members are relevant 

here? Are particular measures needed in the case of interoperable CCPs or CSDs?  

 

There has to be a ladder of sanctions, with powers for prevention and early intervention 

measures by a competent authority. Problems will be enhanced if the resolution tools are 

mainly designed in a way so that they are applied only after the resolution is triggered. For 

example in case of haircuts to variation margins it could be difficult for the authority of one 

member state to pose them on CCP members situated in another member state. A common 

framework with solid ex-ante tools (e.g. a well calibrated primary loss absorbing capacity 

within the institution a well calibrated resolution fund covered by the industry) could dampen 

the effects of the failure of individual institutions. And a common framework would create 

more legal certainty, since different and divergent insolvency laws in member states are 

counterproductive in an industry that is typically operation across borders. 

Difficulties could arise form cross-default clauses. Additionally a common supervising mech-

anism similar to the single supervisory mechanism (SSM) for credit institutions has to be 

considered.  

 

26. Do you agree that, within the EU, resolution colleges should be involved in resolution 

issues of cross border FMIs?  

 

Supervisory colleges often face conflicts and could be faced with burden sharing disputes, 

when it comes to cross border resolution problems. For this reason, a SSM for FMIs, as it is 

to be implemented for credit institutions, should be considered. However, until a SSM for 

FMIs is created, supervisory colleges should be involved in resolution issues of cross border 

FMIs. 
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27. How should the decision-making process be organized to make sure that swift decisions 

can be taken? Alternatively, do you think that responsibility for resolving FMIs should be 

centralised at EU-level?  

 

As stated in the answers to question 26 and 27, we the BAK sees a strong case for a single 

supervisory mechanism for FMIs, because of the cross-border nature of the business of 

FMIs, and the problems that could arise in cross border resolutions of FMIs.  

 

28. Do you agree that a recognition regime should be defined to enable mutual enforceability 

of resolution measures?  

 

Yes. 

 

29. Do you agree that bilateral cooperation agreements should be signed with third coun-

tries?  

 

Yes. 

 

30. Do you agree that the resolution of FMIs should observe the hierarchy of claims in insol-

vency to the extent possible and respect the principle that creditors should not be worse off 

than in insolvency?  

 

The BAK generally agrees to observe the hierarchy of claims; however, the value to be re-

ceived in an ordinary insolvency is difficult to be calculated ex-ante. 

Clearly defined primary loss absorbing capacity (equity buffers and contingent convertible 

debt instruments) therefore would help to prevent legal uncertainty and reduce recapitalisa-

tion problems. 

 

4. INSURANCE AND REINSURANCE FIRMS  

 

It has to be taken into account that a large number of policyholders might be gravely affected 

by detrimental developments, in particular of companies providing life insurance contracts. 

Insurance Europe, the European insurance and reinsurance federation, figures out that in in 

2010, the largest components of European insurers’ investment portfolio were debt securities 

and other fixed income assets (41%), followed by shares and other variable-yield securities 

(33%). Loans represented 11% of the total.
2
 Other market figures show that developments in 

the total investment portfolio are mainly driven by life business, since the investment hold-

ings of the life insurance industry account for more than 80% of the total. The UK, France 

and Germany are the most significant market players, illustrated by the fact that they jointly 

account for over 60% of all European life insurers’ investments.
3
  

                                                      
2
 

http://www.insuranceeurope.eu/ebook/key_facts_2012/files/assets/downloads/publication.pdf

 (page 6 und 7) 
3
 ibid 

http://www.insuranceeurope.eu/ebook/key_facts_2012/files/assets/downloads/publication.pdf
http://www.insuranceeurope.eu/ebook/key_facts_2012/files/assets/downloads/publication.pdf
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From consumers’ perspective it is important that policyholders have confidence in traditional 

insurance by the setup of effective Insurance Guarantee Schemes (IGS). The Whitebook on 

Insurance Guarantee Schemes (IGS) of EC stated that neither the solvency I-rules nor the 

Solvency II-regime could create a zero-failure environment for insurance companies. Accord-

ing to assumptions in the Whitebook on IGS, historical data and model estimations showed 

that the probability of default of insurance companies generally would range from 0.1% un-

der normal economic conditions to 0.5% under exceptional conditions such as a financial 

crisis or where insurers would face particular difficulties in a specific EU country. The conse-

quences of default, notwithstanding existing IGSs, might result in losses being passed on to 

EU policyholders or taxpayers. The Whitebook assumed: “In extreme cases these losses 

may amount to as much as €46.5 billion for both life and non-life policies over a one-year 

time horizon. This is equivalent to around 4.4% of the total gross written premiums in the EU 

in one year. To illustrate this point, between 1996 and 2004 more than 130 insurers got in-

solvent in the EU and the 2009 failure of a Greek insurance group affected around 800,000 

policyholders.” 
4
  

The BAK welcomes capital requirements and adequate supervisory powers, effective risk 

management and comprehensive governance structures which have to be complemented by 

a harmonised depository system to protect consumers directly against potential losses.
5
 

These measures supposedly result in higher policyholders’ confidence and therefore would 

enforce financial market stability in the long run.  

 

Policyholders may not threaten the stability of an insurance company by an “insurance run” 

as bank clients might do by ruinous bank runs when withdrawing deposits without period of 

notice. Nevertheless BAK wishes to point out the fact that a high number of life insurance 

contracts are prematurely determined by policyholders. In many cases policyholders incur 

high losses by low surrender values. One of the reasons for policyholders’ cancellations of 

insurance contracts before due date is reduced confidence in life insurance contracts.  

 

 

1. Are the resolution tools applicable to traditional insurance considered above adequate? 

Should their articulation and application be further specified and harmonised at EU-

level? 

BAK in principle disagrees with the assumption that traditional insurance activities (especially 

life insurance) pose only or mainly idiosyncratic risks. As financial markets have become 

highly unpredictable and are characterized by an unseen volatility and a sudden dry-up of 

liquidity that were considered as highly liquid prior to the crises, traditional insurance compa-

nies are confronted with the problem of delivering the promised interest rates. Moreover, due 

to the lenience of regulation in the last decades, their investment restrictions imposed by law 

have been gradually softened. As consequence, traditional insurance companies have also 

switched to “non-traditional” financial activities, as investment in commodities and financial 

                                                      
4
 http://ec.europa.eu/internal_market/consultations/docs/2010/whitepaper-on-

igs/whitepaper_en.pdf, page 4 

 
5
 http://akeuropa.eu/_includes/mods/akeu/docs/main_report_en_160.pdf  

http://ec.europa.eu/internal_market/consultations/docs/2010/whitepaper-on-igs/whitepaper_en.pdf
http://ec.europa.eu/internal_market/consultations/docs/2010/whitepaper-on-igs/whitepaper_en.pdf
http://akeuropa.eu/_includes/mods/akeu/docs/main_report_en_160.pdf
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derivatives. The case of AIG has shown clearly, that the activities of insurance undertakings 

are highly interconnected with those of other financial institutions, and the failure of such a 

highly interconnected insurance undertaking does have the potential to bring the financial 

system to the verge of a collapse. Finally, we think that imposing special resolution provi-

sions can only be the first step to address the “too big to fail”-problem. As a second and 

highly priority step, the problem of market concentration especially in the non-traditional in-

surance market (as cited in footnote 45 of the present Commission´s evaluation) must be 

addressed urgently by introducing a sector-specific antitrust law. Hence, we hold the opinion 

that 

a) at the present situation of the financial markets (including commodity markets) a dis-

tinction between traditional and non-traditional insurance companies as to their regulatory 

obligations is flawed 

b) resolution tools for both types of insurance companies should be further specified 

and harmonized at EU-level. 

c) The principle problem of too big to fail cannot be solved by a recovery and resolution 

framework, but must go further by introducing a sector-specific antitrust law on Eu-

ropean level. 

 

2. Do you think that a further framework of measures and powers for authorities, additional 

to those already applicable to insurers, to resolve systemically relevant insurance com-

panies is needed at EU level?  

 

Yes, and it should apply equally to traditional and non-traditional insurance companies. 

 

3. In your view, which scenarios/events might lead to the need to resolve a systemically 

relevant insurance company? Even before that, which types of scenarios systemic in-

surers and authorities need to be prepared for which may imply the need for recovery 

actions if not yet resolution?  

 

Especially in case of “shadow-insurance” branches, as the example of AIG shows, it is indis-

pensable to include exposure limits within the “living-will” of the insurance. The transgression 

of these limits should automatically trigger resolution steps, including the segregation of the 

liabilities deriving from these branches. Furthermore, we are of the opinion that the risks in 

the insurance sector have the potential to affect the stability of the financial system in a simi-

lar way as the risks of problems as the banking sector due to the increasing interconnected-

ness in the financial market. Therefore, we think that the introduction of a legal obligation to 

separate traditional and non-traditional insurance activities is of top priority. 

 

4. Do you agree with the above objectives for resolution of systemic insurance compa-

nies? What other objectives could be relevant?  

 

Yes. 

Further objectives on European level are:  

- - introducing of ex-ante authorization of products; 
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- restricting of admissible asset investment by law – especially as to life insurance and 

non-traditional insurance activities; 

- legal segregation of traditional and non-traditional insurance activities; 

- introduction of a sector-specific anti-trust law in order to fight market concentration 

and the “too big to fail”-problem. 

 

5. Do you think that recovery plans should be developed by systemic insurers and resolu-

tion plans by resolution authorities? Do you think that resolution authorities should have 

the power to request changes in the operation of insurers in order to ensure resolvabil-

ity?  

 

Yes, in addition we think that the power of resolution authorities should also include the 

power to request changes in the structure of the insurance undertaking / group to ensure 

resolvability.  

 

6. Do you agree that resolution should be triggered when a systemic insurer has reached 

a point of distress such that there are no realistic prospects of recovery over an appro-

priate timeframe, when all other intervention measures have been exhausted, and when 

winding up the institution under normal insolvency proceedings would risk causing fi-

nancial instability?  

We are of the opinion that there should be a “ladder of sanctions” that includes prevention 

and early intervention measures with a bundle of hard and soft triggers, because an inter-

vention at the point when “no realistic prospects of recovery” are in sight over “an appropri-

ate timeframe” is far too late, as at that moment taxpayers would have to save the systemic 

insurance company in order to avoid further, unpredictable concussions of the financial mar-

kets due to their interconnectedness. Hence, the systemic insurance companies will continue 

to be driven by moral hazard. The term “appropriate timeframe” is a far too indeterminate 

concept, as it is open to various different interpretations, creates legal uncertainty and might 

open loopholes for regulatory leniency. 

 

7. Should these conditions be refined? For example, what would be suitable indicators that 

could be used for triggering resolution of systemic insurers?  

 

Liquidity ratios and (conservation and countercyclical) equity buffers analogy to the buffers of 

banks of Bale III, the infringement of which could trigger early intervention measures. These 

ratios could be accompanied by insurance sector specific ratios (such as claims rates). 

 

8. Do you agree that resolution authorities of insurers could have the above powers? 

Should they have further powers to successfully carry out resolution in relation to sys-

temic insurers? Which ones?  

 

Yes. However, the problem remains who will account for the costs brought about by resolu-

tion measures – e.g. funding a bridge company or recapitalisation. BAK is strongly opposed 

to cover eventual costs deriving from any resolution by financial resources stemming from 

the ESM, which means albeit indirect having taxpayers to foot the bill again. . This would 
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mean to reward moral hazard and thereby setting incentives to the owners and the man-

agement of insurance companies to grow to a point at which they are too big to fail. 

 

9. Should they be further adapted or specified to the specificities of insurance resolution?  

 

Yes, even though financial institutions and financial markets are today highly interconnected 

and behave similarly in the way they manage their assets, the fact that here can’t be a run 

on insurances as there can be on banks makes them less vulnerable at least on this point.  

 

11. Do you think that, within the EU, resolution colleges should be set up and involved in 

resolution issues of cross border insurance groups?  

 

Yes. However, the efficiency of the college will depend on its composition. It is adamant to 

guarantee as far as possible for its independence.  

 

14. Do you think that a recognition regime should be defined to enable mutual enforceability 

of resolution measures?  

 

Yes. 

 

15. Do you think that to this end bilateral cooperation agreements could also be signed with 

third countries?  

 

Yes, if the power of negotiation is transferred to a democratically legitimized body. 

 

 

5. Payment systems and other nonbank financial institutions 

 

 

1. Do you agree with the above assessment regarding payment systems, payment institu-

tions and electronic money institutions? Alternatively, do you consider that either (or both) 

would merit further consideration as to their ability, first, to give rise to systemic risk and, 

second, the need for possible recovery and resolution arrangements in response?  

 

Both need further consideration to their ability to give rise to systemic risk and the implemen-

tation of recovery and resolution arrangements, as it is impossible to predict the origins of 

turbulences and even systemic crises on today´s financial markets. 

Cases like the failure of LTCM have shown that not only the failure of banks can lead the 

financial system on the verge of collapse. 

 

2. Besides those covered in previous sections of this paper, which other nonbank financial 

institutions can become systemically relevant and how? Depending on the type of institu-

tions, what are the main channels through which such systemic risks are transmitted or am-

plified?  
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Also investment funds or trading venues can become systemically relevant. For example 

high-frequency-trading on trading venues brings about high operational risks because of very 

advanced technologies and models. Sudden and unpredictable downturns of prices are pos-

sible with regard to a major part of the financial system. Also the very complex and largely 

non-transparent network of trading venues of different types make systemic risks possible. 

Moreover, a huge volume of financial transactions is still traded over-the-counter. Hence, 

further systemic risks can arise because of insufficient collateralization or the large seizes of 

the OTC-derivative-contracts.  

Further important systemic risks can also derive from hedge funds and the many different 

types of shadow banks. Up to now, shadow banks are still exempt from any transparent and 

sufficient regulation, although the liabilities of shadow banks are estimated even higher than 

those of traditional banks. Regulation and special resolution procedures are needed urgently 

in this context. (Source of graphic: Pozsar Z. et al., Shadow Banking, Federal Reserve Bank 

of New York, Staff Report no 458, July 2010) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Finally, we think that the problem of “too big to fail” within this context cannot be addressed 

without reviewing the de-regulation philosophy having caused the highly non-transparent and 

fairly regulated market venues including unfair competition against regulated market places. 

We think that at the end of the day moral hazard and public bail-out obligation due to high 

systemic risks emanating from these market places can only be abolished by returning to the 

concentration rule. Market places whose shares are traded on stock exchanges and are 

open for take-overs by financial institutions can neither guarantee for independent and non-

discriminatory trading practices, nor for sufficient collateralization to avoid financial distress. 

 

3. In your view, what could be meaningful thresholds in relation to the factors of size, inter-

connectedness, leverage, economic importance or any other factor to determine the critical 

relevance of any other nonbank financial institution?  
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A framework for resolution procedure should be installed without thresholds. Any threshold 

would be arbitrary and create loopholes to circumvent regulation. A lot of shadow banking 

activity is creating the additional problem that meaningful factors or indicators are difficult to 

estimate because of the lack of transparency and complexity of today´s financial markets.  

 

4. Do you think that recovery and resolution tools and powers other than existing insolvency 

rules should be introduced also for other nonbank financial institutions?  

 

Yes, they should, with a view to their relevance for financial stability. A crises in today’s high-

ly intertwined financial markets spreads rapidly across sectors and countries.. 

 

5. In your view, what could then be meaningful points of failure at which different types of 

other nonbank financial institution could be considered to fulfil the conditions for triggering? 

a) The activation of any pre-determined recovery measures; or 

b) Intervention by authorities to resolve the entity?  

 

The triggers for recovery measures and the intervention by authorities can be similar those 

already discussed for example with FMIs. The general criteria should be that its failure and 

disruption of services would have systemic implications for other parts of the financial sector 

and/or the economy. 

 

6. With respect to possible preventive and preparatory measures: 

a) Do existing regulatory frameworks applicable to other nonbank financial institutions pro-

vide for sufficient safeguards, in particular with respect to their governance structures, mar-

ket/counterparty/liquidity risk management, transparency, reporting of relevant information 

and other etc.? 

b) Are supervisors equipped with sufficient powers to be able to collect information and 

monitor the various types of risks existing or building up in the particular nonbank financial 

sector/institution?  

 

The existing framework is not sufficient and the supervisors are not equipped with adequate 

powers. But even if the information would be available, the size of financial markets and their 

complexity makes meaningful interpretation difficult. Therefore, the financial markets have to 

be reorganized not only to enhance transparency and reduce complexity, but also to reduce 

risks and avoid systemic importance as a matter of principle. In order to achieve systemic 

stability, it is adamant to reduce the size of institutions, the volume of traded financial prod-

ucts and the number of financial transactions. A good example within this context is the vol-

ume of outstanding OTC-derivatives, constituting a risk to the stability of the economic sys-

tem per se that cannot be solved simply by a framework for a resolution procedure for CCPs. 

 

c) Are additional supervisory powers needed to ensure de-risking and prevent overly com-

plex and interlinked operations?  

 

Yes, they are needed. 
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d) Would recovery and resolution plans be necessary to be introduced for all or only some of 

these institutions? Why?  

 

They would be needed for all institutions, because the financial system as a whole is still far 

from sustainable stability, and the answers to yesterday’s crises cannot tomorrows crises. 

Hence, the uncertainty about future developments calls for a general approach. 

Any differentiation opens loopholes for regulatory arbitrage. 

 

7. With respect to possible early intervention powers and measures: 

a) Do existing regulatory frameworks applicable to other nonbank financial institutions pro-

vide for effective early remedial actions of supervisors aimed at correcting solvency or opera-

tional problems at an early stage? 

b) What other early intervention powers could be introduced?  

 

No, existing regulatory frameworks are not sufficient. The intervention powers should be 

similar to those suggested e.g. for CCPs. 

 

8. With respect to possible resolution measures and tools: 

 

a) Should administrative, non-judicial procedures and tools for the restructuring or managed 

dissolution of other failing nonbank financial institutions be introduced?  

 

Yes. 

 

b) Depending on the entity, what could be the appropriate and specific resolution tools to be 

used? For which institutions are certain resolution tools or techniques not relevant? Why? 

 

According to our opinion, the regulation of resolution tools should follow a functional ap-

proach: Any financial institution should be regulated according to the function it is perform-

ing. E.g. if a shadow bank is behaving like a bank it should be treated like a bank and be 

under the same resolution regime as a bank, and within a group, risks stemming from differ-

ent activities should be ring-fenced against each other. 
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