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ECSDA’s response to the EU consultation on the recovery and 
resolution of financial institutions other than banks 

 
 
ECSDA welcomes the publication on 5 October by the European Commission of a consultation paper 

on a “possible recovery and resolution framework for financial institutions other than banks”. Our 

association represents 41 central securities depositories across Europe and thus our response 

focuses on the CSD-relevant questions of the consultation (questions 1 to 30 under Section 3). 

 
1. Information on the respondent 

 
 Name and address of the respondent, including relevant contact details:  

 

ECSDA (European Central Securities Depositories Association) aisbl  

Rond-Point Robert Schuman 6, bte 5 

B-1040 Brussels  

Contact person: Soraya Belghazi, Secretary General, Phone: +32 2 234 63 14, Email: info@ecsda.eu  

 

 ID number in the European Interest Representative Register:  

 

ECSDA’s number is 92773882668-44.  

 

 Field of activity of the respondent:  

 

As of 1 December 2012, ECSDA represented 41 central securities depositories (CSDs) across 37 

European countries. The Articles of Association of ECSDA, as well as a description of its governing 

bodies, are available at http://www.ecsda.eu/site/governance.html. 

 

This paper was sent to markt-nonbanks@ec.europa.eu on 21/12/2012. 
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2. General comments 
 

Today, for CSDs and other financial market infrastructures (FMIs) operating in multiple jurisdictions, 

the existence of different national rules (for example, different ways of determining when resolution 

should be triggered) can complicate the implementation of recovery and resolution plans. The main 

objective of any future EU legislative proposal on the recovery and resolution of FMIs should thus be 

to harmonise certain aspects of national laws and to facilitate the recovery and resolution of FMIs in a 

cross-border context. A general framework is however preferable to prescriptive regulations 
given the need for infrastructures and regulators to retain a certain degree of flexibility in crisis 
situations. 

 

In terms of timing, ECSDA recognises that the adoption of a recovery and resolution regime for CSDs 

is less urgent than for banks and for CCPs, given CSDs’ low risk profile and the fact that CSDs were 

not included in the post-crisis G20 agenda. In addition, ECSDA recommends that any EU legislation 

proposal on the recovery and resolution of FMIs should follow the upcoming international standards 

expected to be released by CPSS-IOSCO and the FSB in the third quarter of 2013. We believe that an 

end-to-end alignment of initiatives at international, European and domestic levels is crucial. 

  

Importantly, CSDs which are licensed as banks should be treated as CSDs (rather than as 
banks) for recovery and resolution purposes due to their central and systemic role in the market(s) 

they serve. There should be no ambiguity regarding which framework should apply to CSDs which 

have a banking licence. Any such ambiguity would result in legal uncertainty for the clients and 

creditors of the institution which may be dangerous in crisis times. The recovery and resolution regime 

for CSDs (including CSDs with a banking licence) should be tailored to their profile and be different 

from that of commercial banks, due to: 

 the difference in services, liabilities and prudential requirements (CSDs have a very low-risk profile, 

do not issue debt eligible for bail-in and do not provide long term credit);  

 the difference in the type of their customers (CSDs generally do not have retail deposits; 

consequently their contributions to deposit guarantee schemes, if any, are very limited);  

 the major importance of preservation of the DvP process and other arrangements ensuring legal 

certainty (e.g. on finality and collateral) to all CSDs.   

 

All EU securities settlement systems (CSDs and CCPs) should have a recovery and resolution regime 

corresponding to their FMI profile. They should be explicitly excluded from the EU directive on the 

recovery and resolution of banks in order to avoid contradicting regulations, as well as potentially 

negative consequences on financial stability (markets could be impacted if CSDs were to be required 

to apply the framework for bank recovery and resolution without that this framework is adapted to their 

securities settlement system status). 

 

Furthermore, any legislative proposal on recovery and resolution of FMIs should not treat CSDs 
in the same way as CCPs. ECSDA welcomes the efforts made in the consultation paper to highlight 
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the differences between CSDs and CCPs, although both are addressed under the heading of “FMIs”. 

The risk profile of CSDs is not comparable to that of CCPs and this has an impact on resolution and 

recovery. Unlike CCPs, most CSDs do not take any credit risk. They actually reduce risk for market 

participants by offering a simultaneous delivery-versus-payment mechanism. Even those CSDs which 

are licensed as banks and are thus exposed to credit risk in relation to some of their clients cannot be 

treated the same way as CCPs for resolution purposes since they do not centralise risk for a market. 

 

As a result, we recommend the adoption of separate rules for CSDs, including the following 
CSD-specific aspects: 
 

(1) CSD recovery and resolution plans (RRPs) should emphasise recovery over resolution. 

 

1.1 The orderly resolution of an intermediary such as a bank or an insurance firm is more easily 

conceivable than that of a financial market infrastructure such as a CSD or a CCP. Unlike banks, 

CSDs are hardly substitutable and are always systemic in their respective markets.  

 

1.2 As far as CSDs are concerned, ECSDA is not aware of any CSD that had to be resolved in recent 

history, and so there is no precedent of using resolution tools for closing down a CSD while 

maintaining the continuity of its critical operations. Indeed, all (I)CSDs maintain a low risk profile and 

they are structured and regulated in a way which mitigates risk to the greatest extent possible. The 

likelihood of a CSD running out of capital is extremely low thanks to, e.g.: 

 solid risk management;  

 liability caps and/or comprehensive insurance arrangements used for covering potential losses 

in case of fraud or operational problems; 

 conservative haircuts; 

 the possibility to realise collateral in the event of participant failure.  

CSDs have proven resilient in the recent financial crisis and played a stabilising role in financial 

markets by handling record volumes of transactions securely while facilitating collateral movements 

between counterparties. As a consequence, ECSDA believes that emphasis should be placed on solid 

recovery plans for CSDs, so that resolution tools are even less likely to ever be used in the future.  

 

1.3 Most resolution tools used in the context of bank recovery and resolution cannot easily be 
applied in the case of CSDs. For example, most CSDs do not issue subordinated debt and a “bail-in” 

mechanism can thus not be applied. Establishing a bridge institution or transferring the assets or 

liabilities of a CSD to a third party would also entail considerable difficulties because CSDs typically do 

not hold many assets or liabilities that may be separated from the rest of the CSD. Transferring 

operations to a bridge institution would raise a lot of questions regarding existing arrangements with 

other institutions such as settlement agents. To work effectively, a bridge institution would thus 

probably require ex ante arrangements regarding CSD links, delivery-versus-payment connectivity, 

and vertical access to trading and clearing venues, among others. Unlike a mere change of 

ownership, transferring operations to a third party would generally be difficult due to a number of 
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practical and operational barriers, such as differences in the applicable national law for securities 

issues and corporate action standards. 

 

(2) CSD RRPs should primarily aim at the continuity of the settlement process in order to 
minimise systemic risk. 
 

2.1 A CSD recovery and resolution plan should have no effects on the delivery-versus-payment 
(DvP) process and finality rules as contained in the EU Settlement Finality Directive (SFD). The 

SFD should not only apply in case of failure of one or more CSD participants, but also in case of a 

CSD failure. The finality of transactions already processed for settlement should be guaranteed 

throughout the resolution process to preserve financial stability.  

 

2.2 CSD participants should retain continuous access to the functions and services of the relevant 

CSD during the implementation of the recovery plan or during the resolution phase. The availability 
of client securities or cash should be ensured throughout the process. 

 

2.3 Rights over collateral taken by the CSD or by the settlement bank/liquidity provider of the CSD 

over their clients' assets should remain enforceable in case of a counterparty default during the 

recovery and resolution process. In other words, ownership rights on client securities should not 
be affected and the provisions of the Financial Collateral Directive should apply. 

   

(3) CSD RRPs must take into account the interdependencies with services providers, other 
CSDs, other infrastructures and central banks. 

 

3.1 The recovery and resolution process should be managed in close coordination with the 
CSD’s contractors and critical service providers to ensure continuity of operations. As stressed 

by global regulators in a 2008 report1, the settlement infrastructure is characterised by an increasingly 

complex array of interrelationships among system operators, financial institutions and service 

providers. Critical service providers include for example financial messaging providers2, IT firms and 

the Eurosystem as operator of TARGET2-Securities, for those CSDs participating in T2S. Providers of 

services to CSDs (and other FMIs) should be considered as providers of critical services. 

 

3.2 Many CSDs maintain links with other CSDs and recovery and resolution plans (RRPs) need 
to take these links into account, ensuring in particular that any action aimed at recovery or 

resolution does not disrupt the operation of links, especially when such links are used for monetary 

policy purposes (i.e. when securities are being collateralised in favour of central banks in exchange for 

credit). 

 

                                                           
1 CPSS, The interdependencies of payment and settlement systems, June 2008. Available at: 
http://www.bis.org/publ/cpss84.htm  
2 See for instance the SWIFT White Paper of 24 October 2012 available at: 
http://www.swift.com/resources/documents/CPSS_IOSCO_WP_12.pdf  

http://www.bis.org/publ/cpss84.htm
http://www.swift.com/resources/documents/CPSS_IOSCO_WP_12.pdf
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3.3 Moreover in the case of links, CSDs should not be impacted by any loss-sharing 
arrangements of other financial market infrastructures with which they have a link, including 
CCPs. This is important to avoid contagion effects from the failed infrastructures to the other 

linked infrastructures, including CSDs. 

 

3.4 For the same reason, CSDs should not be impacted by the implementation of RRPs of 
financial institutions which are CSD participants, including through bail-in clauses or temporary 

stays. 

 

3.5 Moreover, loss-sharing or default fund arrangements, while used by CCPs, are not 
necessarily appropriate for CSDs. CSD liabilities should be clearly and contractually capped with a 

view to reduce systemic risk. 

 

(4) The RRP needs to reflect the characteristics of the CSD’s business model.  

 

4.1 Whenever CSDs are part of larger corporate groups, there should be flexibility regarding the 
level at which the recovery plan is maintained. To the extent that this is required to ensure 

continuity of critical services, a group-level recovery plan might be appropriate. For example, in the 

case of a group of CSDs, a single recovery plan could be maintained for the group as a whole (e.g. at 

the level of the holding company). On the other hand, separate recovery plans might be more 

appropriate when the other group entities have a different risk profile from the CSD (e.g. exchange 

and/or CCP). 

 

4.2 CSDs which are licensed as banks should be treated as CSDs (rather than as banks) for 
recovery and resolution purposes, due to their central and systemic role in the market(s) they 

serve. That said, the RRP of a CSD which has a banking licence can be expected to contain specific 

measures related to the fact that it also settles the cash leg of the DvP settlement on its books, 

measures not applicable in the case of a CSD without banking license. CSDs without banking licence 

should have a regime which is proportionate to their even lower risk profile. 
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3. Recovery and resolution approaches for different types of FMIs 
 

ECSDA limits its responses to the questions contained in Section 3 of the consultation paper, which 

covers financial market infrastructures, including CSDs. We do not provide comments on the regime 

that should apply to other types of institutions such as CCPs or insurance firms. Our responses also 

focus on recovery, rather than on resolution, given that in the latter case regulatory authorities are 

primarily responsible for determining the most appropriate measures. 

 

A. General questions 
 

1. Do you think that a framework of measures and powers for authorities to resolve CCPs and 
CSDs is needed at EU level or do you consider that ordinary insolvency law is sufficient? 
 
Today, for CSDs operating in multiple jurisdictions, the existence of different national rules (for 

example, different ways of determining when resolution should be triggered) can complicate the 

implementation of recovery and resolution plans. ECSDA thus recognises that there could be value in 

harmonising certain aspects of national laws to facilitate the recovery and resolution of CSDs and 

CCPs in a cross-border context within the European Union. 

 

However, crisis situations always require an important degree of flexibility, and the future EU 

framework should thus not be overly prescriptive. For example, it makes sense for national regulators 

to have a common “toolkit” and a set of minimum powers that they should be able to exercise in case 

a financial infrastructure would become insolvent. At the same time, regulators should retain some 

discretion as to which tools are most appropriate in a given situation and as to which corrective actions 

can be undertaken before a resolution process is triggered. 

 

Furthermore, national insolvency law might need to be amended in certain cases to make sure it is not 

an obstacle to the orderly implementation of CSDs’ recovery and resolution plans. 

 
2. In your view, which scenarios/events might lead to the need to resolve respectively a CCP 
and a CSD? Which types of scenarios CCPs/CSDs and authorities need to be prepared for 
which may imply the need for recovery actions if not yet resolution? 
 

Unlike CCPs, CSDs do not interpose themselves between counterparties and are thus not directly 

exposed to their participants. Most CSDs are not exposed to credit and liquidity risk, thus the main risk 

for the CSD’s finances resulting from the failure of one of its participants is the risk that this participant 

does not pay the fees that it owes to the CSD. In fact, by operating delivery versus payment (DvP) 

settlement systems, CSDs precisely protect participants from the risk of a failure by their counterparty 

since the securities are only delivered if (and only if) the cash used to pay for them is available. As a 

consequence, the failure of a participant should not in principle endanger the CSD’s viability, and 

contagion to other participants will partly be mitigated thanks to the DvP process.  
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Possible scenarios which could in extreme cases result in severe financial or operational difficulties for 

the CSD, thus triggering recovery and/or resolution measures might include: 

 Situations resulting from operational risks, such as major and repeated outages of a 

CSD’s IT system or mistakes in the processing of some corporate actions on securities 

resulting in excessively high claims from participants having suffered losses due to the 

operational problems. Because some CSDs have insurance arrangements covering such 

cases, and because their liabilities are often capped except in case of gross negligence or 

fraud (see box below), the operational problems would have to be exceptionally serious and 

the amount of claims exceptionally high to put the CSD’s financial viability in question; 

 Situations resulting from business risks (e.g. bad strategic choices), for example if a 

CSD would decide to spend a high amount of resources in unnecessary investments in spite 

of declining business, in such a way that the CSD’s capital reserves would no longer meet the 

level required to operate as a going concern. Unlike operational problems however, business 

risk issues are unlikely to be sudden and would typically translate into corrective measures 

before the point of recovery or resolution is reached. For example, a CSD with declining 

revenues can decide to raise its fees to maintain its financial viability. 

 

In addition, CSDs with a banking license would have to include additional scenarios covering credit 

and liquidity risks in their recovery plan. 

 

CSD liability regimes in the EU 
The liability framework of a CSD is usually publicly available, communicated to its users and 

regulators. Differences in the liability regimes of CSDs reflect a variety of factors such as whether or 

not the CSD operates in a direct holding market and whether or not the CSD is responsible for acting 

as registrar. Logically, CSDs with different risk profiles have different liability regimes and this also 

depends on the relevant country law governing the CSD. 

In almost all cases, the CSD’s liability regime is described in its general terms and conditions (GTC). 

When the liability framework is contained in national laws or regulations, the GTC typically provide 

more details on the implementation (written procedure for lodging a claim, deadlines etc.). Usually, the 

dispositions included in national laws and regulations focus on the specific liabilities linked to registrar 

activities of CSDs (notary function). 

To cover their liabilities, CSDs often buy insurance. For a few CSDs, such insurance is actually 

mandatory. Conversely, a CSD may not always be able to buy insurance. 

A few CSDs have a guarantee fund made up of contributions from CSD participants.  

Insurance may not cover all liabilities and all claims and is subject to caps. Whereas liability for gross 

negligence/wilful misconduct and fraud tends to be unlimited, CSD liability for ordinary negligence is 

sometimes capped (the threshold, in EUR million, depends on market specifics). 

As in other industries, CSDs are not liable for damages caused by circumstances outside their control 

(natural disasters, etc.). 

Finally, it is important to note that the level of liability of a CSD should not be seen in isolation but in 

conjunction with the liability of its participants towards itself/the settlement system. 
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3. Do you think that existing rules which may impact CCPs/CSDs resolution (such as 
provisions on collateral or settlement finality) should be amended to facilitate the 
implementation of a resolution regime for CCPs/CSDs? 

 

No. A CSD recovery and resolution plan (RRP) should not prevent the application of the EU 

Settlement Finality Directive (SFD) and the Financial Collateral Directive (FCD).  

The SFD rules should continue to prevail so as to preserve the DvP process in the interest of financial 

stability, i.e. the finality of transactions already processed for settlement should be guaranteed 

throughout the resolution process. 

As for the FCD, it guarantees that the rights over collateral taken by the CSD or by the settlement 

bank/liquidity provider of the CSD over their clients' assets remain enforceable in case of a 

counterparty default, and this should also be the case during the recovery and resolution process. 

At this stage, it is too early to state whether the SFD or the FCD will need to be amended as a result of 

future recovery and resolution regimes for infrastructures. 

 

4. Do you consider that a common resolution framework applicable to CCPs and CSDs is 
desirable or do you favour specific regimes by type of FMIs? 
 

ECSDA clearly favours a separate and dedicated regime for CSDs in view of the different risk profile of 

CSDs compared to CCPs and other financial market infrastructures (see our “General remarks” on 

page 2 for examples of CSD-specific measures in the context of recovery and resolution plans).  

 

5. Do you consider that it should only apply to those FMIs which attain specific thresholds in 
terms of size, level of interconnectedness and/or degree of substitutability, or to those FMIs 
that incur particular risks, such as credit and liquidity risks, or that it should apply to all? If the 
former, what are suitable thresholds in one or more of these respects beyond which FMIs are 
relevant from a resolution point of view? What would be an appropriate treatment of CSDs that 
do not incur credit and liquidity risks and those that incur such risks? 
 

The CPSS-IOSCO Principles consider all CSDs as systemically important. As a consequence, the 

basic principles for recovery and resolution should apply equally to all CSDs.  

 

However, specific requirements will obviously have to be implemented in a proportionate way to reflect 

the size, risk profile and level of interconnectedness of a given CSD and the market(s) in which it 

operates. The principle of proportionality will be important, for example, when assessing the required 

level of detail of the RRP. 

 

Additional, stricter requirements can also be considered for those CSDs incurring credit and liquidity 

risks (see the answer to question 6 below). 
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6. Regarding FMIs (some CSDs and some CCPs) that are also credit institutions is the 
proposed bank recovery and resolution framework sufficient or should something in addition 
be considered? If so, what should the FMI-specific framework add to the bank recovery and 
resolution framework? How do you see the interaction between the resolution regime for banks 
and a specific regime for CCPs/CSDs? 
 

CSDs which are licensed as banks and provide CSD services as their main and usual activity should 

be treated as CSDs (rather than as banks) for resolution purposes, due to their central and systemic 

role in the market(s) they serve and due to the primary importance of ensuring the continuity of the 

DvP settlement process, as well as other critical CSD services. 

 

There should be no ambiguity regarding which framework applies to CSDs that have a banking 

licence. Any such ambiguity will result in legal uncertainty for the clients and creditors of the institution 

which may be dangerous in crisis times. The recovery and resolution regime for CSDs (including 

CSDs with a banking licence) should be tailored to their profile and be different from that of 

commercial banks, due to: 

 the difference in services, liabilities and prudential requirements (CSDs have a very low-risk 

profile, do not issue debt eligible for bail-in and do not provide long term credit);  

 the difference in the type of their customers (CSDs generally do not have retail deposits; 

consequently their contributions to deposit guarantee schemes, if any, are very limited);  

 the major importance of preservation of the DvP process and other arrangement ensuring 

legal certainty (e.g. on finality and collateral) to all CSDs.   

 

All EU securities settlement systems (CSDs and CCPs) should have a recovery and resolution regime 

corresponding to their FMI profile. They should be explicitly excluded from the EU directive on the 

recovery and resolution of banks in order to avoid contradicting regulations, as well as potentially 

negative consequences on financial stability (markets could be impacted if CSDs were to be required 

to apply the framework for bank recovery and resolution without that this framework is adapted to their 

securities settlement system status). 

 

B. Objectives 
 

7. Do you agree that the general objective for the resolution of CCPs/CSDs should be 
continuity of critical services? 

 

Yes. While ECSDA does not comment on the case of CCPs, we agree that CSD RRPs should 

primarily aim at the continuity of the settlement process in order to minimise systemic risk. 

 

8. Do you agree with the above objectives for the resolution of CCPs/CSDs? 
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Yes. ECSDA agrees with the proposed high-level and operational objectives under section 3.2.1 b) of 

the consultation paper and stresses the fact that these objectives are closely interrelated. 

 

9. Which ones are, according to you, the ones that should be prioritised? 

 

Among the five operational objectives put forward in the Commission consultation document: 

“Develop coordination mechanisms among different jurisdictions and authorities to manage resolution 

of CCPs/CSDs in a way that considers the impact of actions on other FMIs and financial service 

providers” and “Develop adequate resolution powers and tools for CCPs/CSDs” are probably the most 

important ones that should be prioritised. 

 

10. What other objectives are important for CCP/CSD resolution? 

 

As stated in our “General comments” above, additional CSD-specific objectives include: 

 the need to preserve finality rules and the delivery-versus-payment (DvP) process throughout 

recovery and resolution process; 

 the need for CSD participants to access their securities or cash; 

 the need for rights over collateral to remain enforceable.; 

 the need to take into account the interdependencies with services providers, other 

CSD/infrastructures and central banks, such as links and outsourcing arrangements. 

See pages 2 to 5 of this paper for more details. 

 

C. Recovery and resolutions plans 
 

11. What should be the respective roles of FMIs and authorities in the development and 
execution of recovery plans and resolution plans? Should resolution authorities have the 
power to request changes in the operation of FMIs in order to ensure resolvability? 

 

In line with the work of CPSS-IOSCO and the FSB, ECSDA recommends a clear distinction between: 

 Recovery plans, which are to be drawn up by CSDs in order to list the actions that can be 

undertaken to overcome financial and operational problems and maintain the viability of the 

business; 

 Resolution plans, which are the responsibility of competent authorities and which include a set 

of tools that can be used by the CSD’s regulator(s) whenever recovery measures have proven 

insufficient and where the CSD’s financial or operational difficulties threaten financial stability. 

 

ECSDA recognises the role of authorities in assessing the adequacy of recovery plans prepared by 

CSDs and the fact that in some extreme circumstances, resolution authorities should have the power 

to request changes in the operation of a CSD to ensure its resolvability. 
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As far as recovery is concerned, ECSDA notes that, unlike in the case of CCPs, a prescribed 

sequencing of “waterfall measures” should not be imposed on CSDs and that the recovery measures 

to be used are likely to depend on the given circumstances and on the reasons behind the financial 

difficulties. 

 

12. To what extent do you think that CCPs/CSDs in cooperation with their users would be able 
to define efficient recovery and resolution plans on the basis of amendments to their 
contractual laws? 

 

In the case of CSDs, users are not expected to be involved in the drafting of the actual recovery and 

resolution plans. However, users will be informed about the various fall-back options and possible 

recovery measures in a general way through the CSD documentation (e.g. General Terms and 

Conditions). 

As for contractual law, we do not believe that RRPs should result in any changes to existing 

contractual law. 

 

D. Resolution triggers 
 

13. Should resolution be triggered when an FMI has reached a point of distress such that there 
are no realistic prospects of recovery over an appropriate timeframe, when all other 
intervention measures have been exhausted, and when winding up the institution under normal 
insolvency proceedings would risk causing financial instability? 

 

Yes.  

 

14. Should these conditions be refined for FMIs? For example, what would be suitable 
indicators that could be used for triggering resolution of different FMIs? How would these 
differ between FMIs? 
 

ECSDA recognises the need for harmonising the conditions that trigger a resolution process across 

the different EU Member States but also believes that regulators need some flexibility in assessing 

when resolution needs to be triggered. The list of indicators should however be non-exhaustive and 

the use of specific indicators should not automatically trigger a resolution process, so that regulators 

retain a certain degree of flexibility in crisis situations. Automatic triggers are more likely to cause 

damage than to preserve the stability and continuity of the infrastructure. 

 

While the final decision to trigger resolution should thus be at the discretion of the regulator, a pre-

defined set of quantitative and qualitative indicators might be helpful to provide guidance as to when 

the trigger point would be reached and would guarantee a minimum degree of harmonisation on EU 

level. Rather than balance-sheet related indicators, ECSDA expects that operational indicators will be 

most relevant in the case of CSDs (e.g. situations that could result in a CSD losing its license).   
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These indicators could form part of a set of guidelines for national regulators to assess when a CSD is 

at the point of ‘likely failure’ and resolution should be triggered. The use of such pre-set guidelines 

would however also pose a number of challenges. First, the assessment of viability indicators in 

distressed situations could moreover prove challenging (e.g. it could be difficult to exactly understand 

when the default waterfall has been exhausted and the operational capital of the FMI has been 

impacted because of non-paid credits). Finally, the verification of indicators might require internal 

assessments that could be influenced and altered by moral hazard as well as by conflicts of interest, 

thereby undermining the correct and efficient functioning of such a framework. 

 

In the case of a group of CSDs, it might be preferable to consider indicators at group level rather than 

at the level of each subsidiary, for instance because the holding company could intervene to save a 

CSD of the group prior to any resolution that could be undertaken by regulators at the subsidiary level. 

 

15. Should there be a framework for authorities to intervene before an FMI meets the 
conditions for resolution when they could for example amend contractual arrangements and 
impose additional steps, for example require unactivated parts of recovery plans or contractual 
loss sharing arrangements to be put into action? 
 

Whereas a formal framework is probably difficult to establish in such cases, ECSDA recognises that, in 

certain specific circumstances, authorities might need to intervene in the recovery process, for 

example to request further recovery measures. Such interventions are however likely to be ad hoc by 

nature. 

 

E. Resolution powers 
 

16. Should resolution authorities of FMIs have the above powers? Should they have further 
powers to successfully carry out resolution in relation to FMIs? Which ones? 

 

The powers listed under point 3.2.1(e) on page 18 of the consultation paper seem appropriate for 

resolution authorities. We agree that relevant authorities should have a broad range of resolution tools 

available to them in law.  However, some of the tools require precautions:  

 

 Appointment of an administrator: ECSDA supports the idea of constructing alternative objectives 

and/or additional powers for an administrator appointed to a FMI under which that person would have 

a specific and over-riding objective to ensure (at least for a temporary period) continuity of service. 

Such a regime might also allow unencumbered assets held in the FMI to be released immediately to 

ensure continued market liquidity.  

 

 Closure: “Closure and orderly wind-down” of a CSD cannot be considered as an immediate 

resolution tool in the case of FMIs given the need to ensure the continuity of critical infrastructure 

services. Considering the critical importance of CSDs’ operations, closing up a CSD business, if it is 



 

13 
 

ever considered, should be conducted gradually in sufficient time, with consultation of all stakeholders 

and not under stressing resolution conditions. In practice, the FMI legal entity can only be closed down 

at the end of the resolution process once a viable solution has been found to continue the 

performance of the critical services in another legal entity. Otherwise, the financial stability of the 

market will most certainly be negatively impacted by such a tool. 

 

 Transfer to a third party: Transferring or selling assets or liabilities to a third party entity and/or 

establishing a temporary bridge institution to take over certain critical functions seems a feasible but 

very difficult option. This is because all legal agreements necessary for the functioning of the CSD 

(including SSS status and licences for the services performed) should be transferred or sold to the 

new entity. 

In the context of a CSD with inbound and outbound links to other FMIs (including CCPs), as well as 

links to one or more national central banks for monetary policy purposes, it is unclear whether a 

temporary bridge is needed, or could be constructed. The CSD might be subject to a specialised 

administration or liquidation regime or it might be transferred directly to the control of the resolution 

authority, or it might be bought by a third party, subject to the approval of the relevant competent 

authorities. But it is unclear what value a bridge institution would add. 

However, should an authority decide that such a transfer is necessary then the conditions described in 

in response to Question 10 should be maintained. 

 
 Separation of non-performing assets into a distinct vehicle: It is unclear how this tool could be 

applied to CSDs. 

 

Finally, a temporary public ownership should also be considered as one of the tools which may be 

appropriate in certain circumstances and with certain safeguards (see question 22). Particular powers 

in respect of certain critical service providers to the CSD should also be considered. 

 

17. Should they be further adapted or specified to the needs of FMI resolution? 
 

See our response to question 16. Generally speaking, the resolution tools used for banks will not be 

different from the resolution tools used for FMIs, although some tools will be less relevant or not 

applicable in the case of CSDs. 

 

18. Do you consider that temporary stay on the exercise of early termination rights could be a 
relevant tool for FMIs? Under what conditions? How should it apply between interoperated 
FMIs? How should it be articulated with similar powers to impose temporary stays in the bank 
resolution framework? 

 

ECSDA considers that this question is not relevant in a CSD context (it is rather relevant for CCPs). 
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19. Do you consider that moratorium on payments could be a relevant tool for all FMIs or only 
some of them? If so, under what conditions? 

 

In the case of CSDs, the ability to continue making payments once resolution has been initiated is a 

fundamental part of the settlement service they provide, and so a moratorium preventing outgoing 

payments (as in the case of banks under resolution) will often not be appropriate as it could create 

systemic disruptions in the markets. 

 

However, we note that such a moratorium might be applicable in the case of a CSD's own P&L (e.g. 

payment of invoices), as opposed to its core activity. 

 

F. Resolution tools 
 

20. Which reorganisation tools could be appropriate for resolving different types of CSDs and 
CCPs? What would be their advantages and disadvantages? 

 

In terms of reorganisation measures, we note that the resolution authority can choose to maintain the 

existing management of the CSD in place to effect a run-off, or decide to take over the performance of 

the critical operations (including the settlement function). As per the CPSS-IOSCO Principles and 

forthcoming EU regulation, CSDs will be required to maintain a minimum of six months of operational 

expenses as capital reserves and those funds could thus be used to effect the run-off.  
 

ECSDA supports the principle of granting additional powers to the insolvency practitioner or 

administrator of a failing CSD so that he or she would have a specific and over-riding objective to 

ensure (at least for a temporary period) continuity of service. Such a regime might also allow 

unencumbered assets held in the CSD to be released immediately to ensure continued market 

liquidity.    

 

21. Which loss allocation and recapitalisation tools could be appropriate for resolving different 
types of CSDs and CCPs? Would this vary according to different types of possible failures (e.g. 
those caused by defaulting members, or those caused by operational risks)? What would be 
their advantages and disadvantages? 

 

ECSDA notes that the paragraphs under section 3.2.1 f) (b) on pages 20 and 21 of the consultation 

paper cover almost exclusively the case of CCPs. 

 
 Comments on loss allocation tools 

 

First of all, CSDs unlike CCPs do not centralise credit risk and do not typically operate default funds or 

other loss-sharing arrangements among their participants. 
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Furthermore, bail-in is in most cases not an appropriate tool for CSDs given that most CSDs do not 

issue subordinated debt. 

 

Whether or not a loss-sharing arrangement is warranted in the case of CSDs will depend on whether 

or not the users of the CSD wish it to continue operating (for example, in case the CSD activities are 

significantly reduced due to increased competition from other CSDs and from other market players). In 

this respect, in a more and more competitive environment, there could be a conflict of interest whereby 

some financial institutions participating in the CSD might actually benefit from the dismantlement of 

the CSD in terms of their own business. 

 

Another aspect of loss-sharing arrangements which should be addressed is whether CSDs which are 

themselves participants in other CSDs should be treated the same way as any other participants and 

required to take part in the loss-sharing arrangements. In such cases, there could be a risk of "domino 

effect" when a failing CSD has other CSDs as participants which are asked to contribute to the loss-

sharing arrangements of that failing CSD (a similar issue might be raised for CCPs which are 

participants in a CSD). 

 

Moreover, the possible impact of loss-sharing arrangements on the use of infrastructures by market 

participants should be carefully examined to avoid unintended consequences. For example, the 

potential liabilities that result from participating in a CSD or other infrastructure which has a loss-

sharing arrangement in place should not create incentives for market participants to settle outside the 

CSD and reduce their use of the infrastructure (given that similar loss-sharing arrangements would not 

apply for transactions settled on the books of a custodian bank). 

 

Should loss-sharing be imposed by regulators, any recapitalisation plan (or contribution to any default 

fund) must be capped to ensure that the contingent liabilities of shareholders and/or creditors are 

capped. Guidance will also be needed on how such liabilities should be treated by creditors for capital 

adequacy purposes. 

 

It has also been suggested that losses should be passed on to the direct (and possibly indirect) 

participants of the infrastructure when the situation of financial distress results from the failure of one 

or more participants, and to the shareholders of the infrastructure when financial distress is caused by 

inappropriate business and strategic decisions, or by fraud. This distinction is especially important for 

those CSDs which are not user-owned, given that loss-sharing mechanisms constitute a transfer of 

business risks from the CSD shareholders to the CSD participants. 

 
Finally, in all cases the securities of clients deposited in a CSD must not be endangered in the case of 

loss-sharing arrangements. 
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 Comments on recapitalisation and other resolution tools 
 

Other resolution tools put forward in the consultation paper include transfer to a third party or to a 

bridge institution, as well as public administration/conservatorship.  

 

While resorting to any of these tools implies a number of challenges in the case of a market 

infrastructure, ECSDA notes that public administration/conservatorship could be used by the resolution 

authority to take the time necessary to find the best solution. While defining ex ante intervention 

measures and procedures is important to better manage crises, enough flexibility needs to be ensured 

in the negotiation phase to identify the best solution. 

 

Establishing a bridge institution or transferring the assets or liabilities of a CSD to a third party would 

probably be a less appropriate solution for CSDs which do not hold many assets or liabilities that may 

be separated from the rest of the CSD.  

 

Transferring operations to a bridge institution would raise a lot of questions regarding existing 

arrangements with other institutions such as settlement agents. To work effectively, a bridge institution 

would thus probably require ex ante arrangements regarding CSD links, DvP connectivity, and vertical 

access to trading and clearing venues, among others. It is thus unclear whether an intermediary 

“bridge” could be constructed in the case of CSDs and what added value it would have compared to 

other resolution tools. 

 

Unlike a mere change of ownership, transferring operations to a third party would generally be difficult 

due to a number of practical and operational barriers, such as differences in the applicable national 

law for securities issues and corporate action standards. 

 

22. What other tools would be effective in a CCP/CSD resolution? 

 

The list of resolution tools should include temporary public ownership of an FMI as a last resort 

measure, as suggested by the draft European Parliament report of 11 October 2012 on bank recovery 

and resolution3. 

 

23. Can resolution tools based on contractual arrangements be effective and compatible with 
existing national insolvency laws? 

 

In principle, contractual arrangements can only be effective if they are compatible with national 

insolvency laws (see also our answer to question 30).   

 

 

 
                                                           

3  See Draft Hökmark Report at http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-
//EP//TEXT+COMPARL+PE-497.897+01+NOT+XML+V0//EN  

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+COMPARL+PE-497.897+01+NOT+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+COMPARL+PE-497.897+01+NOT+XML+V0//EN
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G. Group resolution   
 

24. Do you consider that a resolution regime for FMIs should be applicable to the whole group 
the FMI is a part of? What specific tools or powers for the resolution authorities should be 
designed? 
 

Different scenarios must be considered here. 

 

First, as far as recovery plans are concerned, flexibility should be maintained so that: 

 In certain cases, a single recovery plan might be drawn up at the level of the corporate group 

(or part of a corporate group), for example in corporate groups with multiple CSDs, especially 

if these CSDs operate on a single settlement platform. In such cases, a recovery plan may be 

implemented first at the level of the CSD and then at the level of the group to which that CSD 

is a part. Only if the group level recovery plan has failed (or is failing) should a resolution 

regime by the authorities be activated; 

 In other cases, the different risk profiles of the entities within the corporate group to which a 

CSD belongs will justify separate recovery plans for the different entities, for example a CSD 

and a CCP of the same corporate group might have different recovery options and 

procedures.  

 

ECSDA thus strongly believes that flexibility is needed as to the best way of organising recovery plans 

within a given corporate group. 

 

Second, as far as resolution is concerned, the relevant authorities will have to consider whether a 

single resolution regime for a given FMI corporate group is appropriate. When such a corporate group 

is established in more than one country, however, the existence of different national legal regimes 

(corporate and insolvency law) will probably make it difficult for regulatory authorities to design a single 

resolution regime for the group.   

 

H. Cross-border resolution   
 

25. In your view, what are the key elements and main challenges to take into account for the 
smooth resolution of an FMI operating cross-border? What aspects and effects of any 
divergent insolvency and resolution laws applicable to FMIs and their members are relevant 
here? Are particular measures needed in the case of interoperable CCPs or CSDs? 

 

The effective implementation of existing rules regarding asset segregation at CSD level is most 

important to avoid knock-on effects in case of a cross-border resolution process involving links 

between CSDs. 
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26. Do you agree that, within the EU, resolution colleges should be involved in resolution 
issues of cross border FMIs? 

 

ECSDA believes that regular supervisory arrangements should contain provisions on FMI resolution, 

but that there is no need for different or separate arrangements. Whether colleges are required or not 

in resolution will depend on whether or not colleges are used in the daily supervision of the relevant 

institution. 

 

27. How should the decision-making process be organized to make sure that swift decisions 
can be taken? Alternatively, do you think that responsibility for resolving FMIs should be 
centralised at EU-level? 

 

See our answer to question 26. The supervisory structure in resolution should be no different from the 

supervisory structure in normal times. 

 

28. Do you agree that a recognition regime should be defined to enable mutual enforceability of 
resolution measures? 
 

Yes. Such recognition should be covered by the supervisory arrangements. 

We also believe that measures should be contemplated to ensure that a CSD is not impacted by any 

loss-sharing arrangements of another FMI (including, but not limited to, CCPs) to which it is linked, or 

to which it participates directly or indirectly through a standard or interoperable link, to ensure that the 

failure of that institution does not spread financial contagion to the CSD. 

 

29. Do you agree that bilateral cooperation agreements should be signed with third countries? 

 

Yes. However we believe that separate agreements on resolution are not necessarily required and that 

provisions on resolution could actually be included in bilateral cooperation agreements signed with 

third countries in normal times.  

Bilateral legal agreements with third countries can provide further legal certainty and enforceability of 

the provisions agreed with regards to the resolution of CSDs and, just as between Member States, 

could help prevent a domino effect through the superseding of a third country CSD’s resolution over 

that of EU CSDs. 

 

I. Safeguards 
 

30. Do you agree that the resolution of FMIs should observe the hierarchy of claims in 
insolvency to the extent possible and respect the principle that creditors should not be worse 
off than in insolvency? 
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Yes. Insolvency rules should apply whenever the rules do not conflict with the resolution regime, i.e. 

when they do not risk creating a domino effect with negative impacts on financial stability. 

Insolvency law might however in some cases and in some countries be amended and/or harmonised 

in order to avoid any incompatibilities which could hamper the orderly resolution of CSDs and other 

FMIs. 

 
(5) Conclusion 

 

ECSDA trusts that its comments will be taken into consideration by the European Commission when 

drafting its proposal on crisis management for non-banks in 2013. For any questions on this paper, 

please contact the ECSDA Secretariat at +32 2 234 63 14 or email soraya.belghazi@ecsda.eu. 

mailto:soraya.belghazi@ecsda.eu

